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Howard’s Equity Exchequer 

Howard on the Popery Laws ... — ••• — 

Hudson and Brooxe’s Reports, King’s Bench and Exchequer 

(Ireland), 2 vols., 1827 — 1831 

Hudson on Building Contracts, 2 vols. ... ... *** 

Hume’s Decisions, Court of Session (Scotland), 1 vol., 1781— 

1822 .. . ... ... ... ••• ••• ***<• •$ aQO *** 

Hutton’s Reports, Oommon Pleas, fol., 1 vol., 1617 — 1638 ... 
Henry Blackstone’s Reports, Oommon Pleas, 2 vols., 1788 — 1796 
Hyde’s Reports 


Eng. 

Eng. 

Can. 

Eng. 

Eng 


6. Af. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 
S. At. 
Can. 
Eng. 
Eng. 
Eng. 
Eng. 

Scot. 

Eng. 

Eng. 

Can. 

Eng. 

Eng. 

Scot. 

Eng. 

Eng. 

Eng. 

Ind* 

Eng. 

Ir. 

Ir. 

Eng. 

Eng. 

Eng. 

Eng. 

Ir. 

Eng. 

Eng. 

Eng. 

Eng. 

Scot. 
Hong Kong. 


Bug. 

Bog. 

Eng. 

Ir. 

Ir. 

Ir. 

Ir* 

Ir. 

Eng. 

Scot. 

Eng. 

Eng. 

Ind. 


••• 


• •• 


•es 



Reports mcLUDED in this Work and their Abbreviations. 


!• 0» Xa* R* ••• ••• 

1. Ch. B. 

I* B>* ••• ••• 

!• Ij« Bi» ••• ••• ••• 

L L. B. (Vol.) AU. 

L L. B. (Vol.) Bom. ... 

I. li. B. (Vol.) CWo. ... 

I. L. B. (Vol.) Lah. ... 

I. L. B. (Vol.) Mad. ... 

I. Xa. X!*. ... ... ... 

I. Xi. X?. JTo. ... ... 

X. B. (preceded by date) 
I. B. (Vol.) 0. Xa. 

I. B). £!(][. ... 

Ind. Awards 

Ind. Jtir. N. S. ... 

Ind. Jut. O. S 

Ir. Cir. Bep. 

Ir. Jut. ... 

Ir. L. Bee. Ist ser. 

Ir. L. Beo. N. S. 

Irv. ... ... ... 

J. Bridg. 

J. D. B. 


J. P. 

J. P. Jo. 

J . Bi. ... 

J. B. N. S. 

J. Shaw, Just. 
Js*c. ... 

Jac. & W. 
James ... 
Jebb & B. 


• • « 

• •• 

• •• 

« « • 

• •• 

• • « 


Jebb & S. 

Jebb, O. 0. ... 

Jebb, Or. & Pr. Oas. 
Jenk. 

Jo. Car. 

Jo. & Lat. 


Jo. Ex. Ir. 
John. 

John. & H. 
Jur. 

Jur. N. S. 
Just. Inst. 


• • • 

• • • 

• • • 

• • • 

• • • 


E. 


• •• ar 


E. A: G 

E. A J. ... 

E« B. (preceded by date) 

Eames Diet. Dec. 

Eames, Bern. Deo. 

Eames, Bel. Deo. 

Eay 

Keb 

Eeen 

Keil 

Eel 

EeL W. ... ... 

Eeny 

Eeny. Oh. 

Eerr 


Irish Common Xjaw Beports, 17 toIs., 1849—1860 
Irish Chancery Beports, 17 vols., 1860 — 1867 
Irish Equi^ Beports, 13 vols., 1838 — 1861 
Irish Law Beports, 13 vols., 1838 — 1861 
Indian Xjaw Beports, Allahabad 
Indian Law Beports, Bombay 
Indian Law Beports, Calcutta 
Indian liaw Beports, Ijahore 
Indian Law Beports, Madras 
Irish Law Ximes, 1867 — (current) ... 

Irish Law Ximes Journal, 1867 — (current) 

Irish Beports, since 1893 {e.g. [1894] 1 I. B.) 

Irish Beports, Common Law, 11 vols., 1866 — 1877 
Irish Beports, Equity, 11 vols., 1866—1877 
Industrie Awards Becommendations 
Indian Jurist, New Series ... 

Indian Jurist, Old Series 

Beports of Irish Circuit Cases, 1 vol., 1841 — 1843 
Irish Jurist, 18 vols., 1849 — 1866 ... 

Law Becorder (Ireland), Ist series, 4 vols., 1827 — 1831 
Law Becorder (Ireland), New Series, 6 vols., 1833 — 1838 
Irvine's Justiciary Beports (Scotland), 6 vols., 1862 — 1867 

Sir John Bridgman’s Beports, Common Pleas, fol., 1 vol., 1613 — 
1621 ... ... ... ... ... ... ... ••• 
Juta’s Daily Beporter, reporting Cases in the Cape Provincial 
Division ... ... ... ... ... ... ... ••• 

Justice of the Peace, 1837 — (current) 

Justice of the Peace (Weekly Notes of Cases) 

Jurist Beports 

Jurist Beports, New Series ... 

J. Shaw’s Justiciary Beports (Scotland), 1 vol., 1848 — 1862 ... 

Jacob’s Beports, Chancery, 1 vol., 1821 — 1823 ... 

Jacob and Walker’s Beports, Chancery, 2 vols., 1819 — 1821 ... 

Nova Scotia Beports (James) 

Jebb and Bourke’s Beports, Queen’s Bench (Ireland), 1 vol., 

Jebb and Symes’ Beports, Queen’s Bench (Ireland), 2 vols., 
1838"~*“1841 ... ... ... ... ... ... ... ••• 

Jebb’s Crown Cases Beserved (Ireland), 1 vol., 1822 — 1840 

Jebb’s Crown and Presentment Cases 

Jenkins’ B^orts, 1 voL, 1220 — 1623 

Jones and Carey’s Beports, Exchequer (Ireland), 1 vol., 1838 — 
1839 ... ... ... ... ... ... ... ... *** 

Jon^ and La Touche’s Beports, Chancery (Ireland), 8 vols., 

T. Jones’ Beports, Exchequer (Ireland), 2 vols., 1834 — 1838 ... 

Johnson’s Beports, Chancery, 1 vol., 1868 — 1860 

Johnson and Memming’s Beports, Chancery, 2 vols., 1869 — 1862 

Jurist Beports, 18 vols., 1837 — 1864 

Jurist Beports, New Series, 12 vols., 1866 — 1867 

Justinian’s Institutes • •• ••• ••• ••• 

Eotze’s Beports of the Blgh Court of the Transvaal Province, 

1877*"'~1881 ... ... ... ... ... ... ... ... 

Eeane and Grant’s Begistration Cases, 1 vol., 1864 — 1862 
Eay and Johnson’s B^orts, Chancery, 4 vols., 1864 — 1868 
I«aw Beports, Eing’s Bench Division, since 1900 [1901] 2 

£l. 13.) ... ... ... ... ... ... ... ... 

Eames, Dictionary of Decisions, Court of Session Scotland), 
fol., 2 vols., 1640'*"~1741 ... ... ... ... ... *** 

Eames, Beniarkable Decisions, Court of Session (Scotland), 
2 Vols., 1716“~'1762 ... ... ... ... ... ... 

Eam^, Select Decisions, Court of Session (Scotland), 1 vol., 

Eay’s Beports, Chancery, 1 vol., 1863 — 1864 ... 

Eeble’s Beports, fol., 3 vols., 1661 — 1677 
Eeen’s Beports, BoUs Court, 2 vols., 1836 — 1838 
Eeilwey’s Beports, Eong’s Bench, fol., 1 vol., 1327 — 1678 
Sir John Edvng’s Beports, Crown Cases, fol., 1 vol., 1662 — 1707 
W. Eelynge’s Beporo, fol., 1 vol.. Chancery, 1730 — 1782 ; 

Eing’s Bench, fol., 1781 — 1734 ... 

Eenyon’s Notes of Osuies, Eing’s Bench, 2 vols*, 1763 — 1769 ... 
Chancery Cases in Vol. II. of Eenyon’s Notes of Cases, 1768 — 

New Brunswick Beports (Eerr) 


Ir. 

Ir. 

Xr. 

Xr. 

Ind. 

Ind. 

Ind. 

Ind. 

Ind. 

Ir. 

Ir. 

Ir. 

Ir. 

Ir. 

N.Z. 

Ind. 

Ind. 

Ir. 

Ir. 

Ir. 

Ir 

Scot. 


Eng. 

S. Af. 
Eng. 
Eng. 
N.Z. 
N.Z. 
Scot. 
Eng. 
Eng. 
Can. 


Ir. 


Ir. 

Ir. 

Ir. 

Eng. 


Ir. 


Ir. 

Ir. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 


S. Af. 
Eng. 
Eng. 

Eng. 

Soot. 

Scot. 

Scot. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Can. 



Reports wcjludbd in this Work and their Abbreviations, 


Kilkerran 

Kn. A Omb. 

Knapp 

JBilnox *** *** *' 

Konst. A W. Bat. App. 

Konst. Bat. App. 

L. A G. iemp. Plunk. 

L. A G. iemp. Sugd. .. 

111 . A Wolsb. ... •' 

Tj . O. a kl. Gass. .« 
Xi. 0. J. ... ••• •' 

Xi. O. Xi. J. ••• •' 

Xi. O. B. ••• •< 

Xi. G. B. ••• •• 

Xi. J. Adm. ... .< 

Xi. J. Bey. ••• .< 

Xi. J. 0. O. ... 

L. J. 0. P. 

Xi. <T . Oh. ... 

li. J. Kcol. ... 

I^. J*. Kx.. ... 

Xi. .r . Kx. !ES(}. ... 

L. J. K. B. or Q. B. 

Xi. J . kE. O. ... 

Xj. j . 0. ... 

Xi. J. o. s. ... 

Xi jr. p. ... ... 

Xi. T. P. A kf. ... 

L. J. P. O. 

L. J. P. M. A A. 

Xi. J o. ... ... 

Xj. Xi. Xt. ... 

Xi. Id. . ... 

Xi. . ... ... 

Xi. B. A. ds K. ... 

Xi. B. 0. 0. B. ... 

Xi. B. 0. P. ... 

L. B. Eq. 

L. B. Exch. 

Xi. B« XX. Xi. ... 

L. B. Ind. App. 

L. B. Ind. App. Supp. 

Vol, 

Xi. B. Ir. 

L. B. P. A D. .. 

L. B. P. 0. 

Xi. B. Q. B. .. 

Xi. B. Q* B. .. 

Xi. B. 1^. dD Div. 

L. T. 

Xi. T. Jo. 
li. T. O. 8. 
li. Th. ... 

Xisne 

Lat. 

Xjaws. Beg. Oaa. 

I<d. Xtaym. 

Xi©. A Oa. 

Leach ... 

iemp. Hard. 

Leg. Bep. 


Kllken^’s Decisions, Court of Session (Scotland), foL, 1 voL, 

Knapp and Ombler’s Election Oases, 1 vol., 1884 — 1835 

Knapp’s Beports, Privy Council, 3 vols., 1829 — 1836 

Blnox 8 B^eports ... ... ... ... ... ••• 

Konstam and Ward’s Beports of Bating Appeals, 1 vol., 1909 — 

1019 

••• ••• ••• ••• ••• ••• 
Konstam’s Beports of Bating Appeals, 2 vols., 1904 — 1908 

Xiloyd and Goold’s Beports iemp. Plunkett, Chancery (Ireland). 

1 vol., 1884—1839 ... 

XJoyd and Goold’s Beports iemp. Sugden, Chancery (Ireland), 

1 vol., 1835 ... ... ... ••• ••• »»» ••• 

Xiloyd and Welsby’s dksmmercial and Mercantile Cases, 1 vol., 

Xiocal (Courts and Municipal Gazette ... 

Xiower Canada Jurist 

Xiower Canada Law Journal 

XiOwer Canada Beports 

XiOcal Government Beports, 1902 — (current) 

Xiaw Journal, Admiralty, 1866 — 1875 

Xiaw Journal, Bankruptcy, 1832 — 1880 

Xiaw Journal (Ootmty Courts Beporter), 1912 — (current) 

Xiaw Journal, Common Pleas, 1831 — 1876 

Law Journal, Chancery, 1831 — (current) 

Xiaw Journal, EcclesiasMcal Cases, 1866^1875 ... 

Xaw Journal, Exchequer, 1831 — 1876 

Law Journal, Exchequer in Equity, 1836 — 1841 

Law Journal, King’s jBench or Queen’s Bench, 1831 — (current) 

Law Journal, Ma^strates’ Cases, 1831 — 1896 

Law Journal, Notes of Cases, 1866—1892 (from 1893, see Law 
Jfoumal ) ... ... ... ... ... ... ... ... 

Law Journal, Old Series, 10 vols., 1822 — 1831 ... 

Law Journal, Probate, Divorce and Admiralty, 1876 — (current) 
Law Journal, L’robate and Matrimonial Cases, 1858 — 1859, 
1866 187 6 ... ... ... ... ... ... ... ... 

Law Journal, Privy Council, 1866 — (current) 

Law Journal, Probate, Matrimonial and Ad^ralty, 1860 — 1866 
Xaw Journal Newspaper, 1866 — (current) 

XiOader Xiaw B^eports ... ... ... ... ••• ... ... 

Xiowndes, Maxwell, and Pollock’s Beports, Bail Court and 
Practice, 2 vols., 1860—1861 

XiOgal ev^s ... ... ... ... ... ... ... ... 

Xaw Beports, Admiralty and Ecclesiastical Cases, 4 vols., 1866 — 
1875... ... ... ... ... ... ... ... ... 

Xaw Beports, Crown Cases Beserved, 2 vols., 1866 — 1876 
law Beports, Common Pleas, 10 vols., 1866—1876 
Xaw Beports, Equity Cases, 20 vols., 1865 — 1876 
Xaw Beports, Exchequer, 10 vols., 1866 — 1876 ... 

Xaw Beports, Englisn and Irish Appeals and Peerage Claims, 
House of Liords, 7 vols., 1866 — 1876 
law Beports, Indian Appeals, Pri\^ Council, 1873 — (current) ... 
Xaw Beports, India Appeals, Privy Council, Supplementary 
Volume, 1872 — 1873 

Xaw Beports (Ireland), Chancery and Common Xaw, 32 vols., 
1877''*“*”1893 ... ... ... ... ... ••• ••• 

Xaw Beports, Probate and Divorce, 3 vols., 1866 — 1876 
law Beports, Privy CJounoil, 6 vols., 1866—1876 
Xaw Be^rts, Queen’s Bench, 10 vols., 1865 — 1876 ... ... 

Quebec Beports, Queen’s Bench 

Xaw Sports, Scotch and Divorce Appeals, House of Liords, 

2 vols., 1860—1876 ... ... ... ... ••• *•* 

Xaw Times Beports, 1869 — (current) 

Law Times Newspaper, 1843 — (current) ... 

law Times Beports, Old Series, 34 vols., 1843 — 1860 

Xa Themis 

lane’s Beports, Exchequer, fol., 1 vol., 1606 — 1611 ... 

Xatch’s B^orts, King’s Bench, fol., 1 vol., 1626 — 1628 

Lawson’s Begistration Cases, 1896— (current) ... 

XiOrd Baymond’s Imports, King’s Bench and Common Pleas, 

3 vols*, 1694r— 1732 ... ... ... ••• *-• o£,r '** 

Xaigh and Cave’s Crown Oases Beserved, 1 vol., 1861 — 1865 ... 
Xieach’s Crown Cases, 2 vols., 1730 — 1814 

Sir G. Xae’s Eoclesia^oai Judgments, 2 vols., 1762 — 17M ... 
T. Xae’s Oases iemp. Haupdwioke, King’s Bench, 1 vol., 1733 — 1788 
XagaX Beporter 


xxi 


Soot. 

Eng. 

Eng. 

Aua. 

Eng. 

Eng. 


Ir. 


Ir. 


Bug. 

Can. 

Can. 

Can. 

Can. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 


Eng. 
Eng. 
Eng. 
Eng. 
S. Af. 


Eng. 

Can. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 


Eng. 

Eng. 


Eng. 

Ir. 

Eng. 

Eng. 

Eng. 

Can. 


Eng. 

Eng. 

Eng. 

Eng. 

Can. 

Eng. 

Eng. 

Eng. 


Eng. 

Eng. 

Eng. 

Eng. 

Eng 

Ir. 



Aub. 


zxii Reports ikoluded ik this Work Ain> their Abbreviatioxs. 


I-egge 

Iseon. 

Lev. 


Legge’s Beporta 
Ker 






••• 


••• 


Leonard’s HeportB, King’s Bench, Common Fleas and Exchequer, 

foL, 4 parts, 1652 — 1615 

Levins’s Keports, King’s Bench and Common Pleas, fol«, 8 yoIs., 


Lew. C. a 

Lib. Ass. 

LUly 

litt. 

Lloyd, L. R. 
Lloyd, Pr. Cas. 
Lofft 

Long. A: T. 

Lords Journals ... 
Lud. B. C. 
Lnmley, P. L. C. 
ljUsh. ••• ••* 


• •• 

• •• 


Lut. Reg. Cas. ... 
l^ynd. ... 

U. ... ••• 

hi. dc S. ... 

M.&W. 

Ai . C. R. ... ... 

M. H. C. R. 

M. L. R. (Vol.) K. B. or 

^2. li. ... ... ... 

M. L. R. (Vol.) 8. C ... 
S4. hi. ^3as. ... ... 


Lewin’s Crown Cases on the Northern Circuit, 2 vols., 1822 — 1838 

Ley’s Reports, King’s Bench, foL, 1 vol., 1608 — 1620 

Liber Assisarum, Year Books, l--^! Edw. Ill* ... 

Lilly’s Reports and Pleadings of Cases in Assize, fol., 1 vol. ... 
Littleton’s Reports, Common Pleas, fol., 1 vol., 1627 — 1681 ... 
Lloyd’s List Law Reports, 1919^(current) 

Uqyd’s Reports of Prize Cases, 6 vols., 1914 — 1918 
Lotft’s Reports, King’s Bench, foil., 1 vol., 1772—1774 
LojD^eld wd Townsend’s Reports, Exchequer (Ireland), 1 vol., 

Journals of the House of Lords 

Luder’s Election Cases, 3 vols., 1784 — 1787 

Lumley’s Poor Law Cases, 2 vols., 1834—1842 

Lushington’s Reports, Admiral^, 1 vol., 1869—1862 

Sir E. Lutwyche’s Entries and Keports, Common Pleas, 2 vols., 
1 682“*~1 704 • . . ••• ,,, ,,, ,,, ,,, ,,, ,,, 

A. J. Lutwyche’s Re^tration Cases, 2 vols., 1843 — 1863 
Lyndwood, Provinciale, fol., 1 vol. 


• •• 


hfao. & G. 
Mac. & H. 
M*Cle ... 
M‘ae. A; Yo. 

Macfarlane 

Kacl. A Rob, 


• •• 

• • • 

• •• 


Menzie’s Reports of the Supreme Court of the Cape of Good Hope, 
1 1 ... ... ... ... ... ... ... ... 
Maule and l^lwyn’s R^orts, King’s Bench, 6 vols., 1813—1817 
Meeson and Welsby’s Sports, Exchequer, 16 vols., 1836 — 1847 

Montreal Condensed Reports 

Madras High Court Reports 

Montreal Law Reports, King’s Bench or Queen’s Bench 

Montreal Law Reports, Superior Court 

Martin’s Reports of hOnix^ Cases ... 

Maoassey’s New Zealand Keports 

Macnaghten and Gordon’s Reports, Chancery, 3 vols., 1849—1862 
Macrae and Hertslet’s Insolvency Cases, 1 vol., 1847 — 1862 ... 

M^Cleland’s Reports, Exchequer, 1 vol., 1824 

M’Clelwd and Younge’s Reports, Exchequer, 1 vol., 1824 — 

Macfarlane ’s Jury Trials, Court of Session (Scotland), 3 parts, 
1838 — 1839... ... ... ... ,,, ,,, ,,, 

M^lew and Robinson’s Scotch Appeals (House of Lords), 1 vol., 


Macph. (Ct. of Seas.) ... Ma^heraon^ Court of Session (Scotland), 8rd series, 11 vols., 

Macqueen’s Scotch Appeals, House of Lords, 4 vols., 1849 — 1866 

Macrory’s Patent Cases, 2 parts, 1847—1856 

Madras High Court Reports 

Maddock’s Reports, Chancery, 6 vols., 1816 — 1821 

... Maddock and Geldart’s Reports, Chancery, 1 vol., 1819 — 1822 

(Vol. VI. of Madd.) ... 

Madox’s Formulare Anglioanum ... 

Madox’s History and ^tiquities of the Exchequer, 2 vols. 
Magistrate and Municipal and Parochied Lawyer, London, 
6 vols., 1848 — 1862 

M aimin g and Granger’s Reports, Common Pleas, 7 vols., 1840 — 

Mating and Hyland’s Reports, King’s Bench, 6 vols., 1827 — 

Manning and Ryland’s Magistrates’ Cases, 3 vols., 1827 — 1830 ... 

Manitoba Law Journal 

Manitoba Law Reports 

Manitoba Reports temp. Wood 

Manson’s Bankruptcy and Company Cases, 21 vols., 1893 — 1914 
Maritime Law Repoits (Orockford), 3 vols., 1860 — 1871 
March’s Reports, King’s Bench and Common Pleas, 1 vol., 
1630 164^2 ... ... ... ... ... ... ... ... 

Hay A Marriott’s Decisions, Admiralty, 1 vol., 1776 — 1779 
Marshall’s Reports, Common Pleas, 2 vols., 1813—1816 

Marshall’s Reports ... ... 

Maynard’s Reports. Exchequer Memoranda of Edw. L and Year 
Books of Edw. II., Year Books, Part I., 1278—1326 ... 

Megone’s Companies Acts Cases, 2 vols., 1889—1891 

Menzie’s Reports of the Supreme Court of the Cape of Good 
Hope, 1828 — 1860 


Macq. 

Macr. 

Mad. 

Madd. 

Madd. G. 

Madox 

Madox, Exch ... 
Mag. 

Man. A G. 

Man. A By. K. B. 

Man. A By. M. C. 
Alan. Ia. J. ... 
Alan. L. R. ... 
Man. R, temp. Wood 
Mans. 

Mar. L. C. 

March 

Marr. 

Marsh. 

Marsh. 

Mayn. 

Meg. 

Men 


Eng. 


Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 


Ip. 

Eng. 

Eng. 

Eng. 

Eng. 


Eng. 

Eng. 

Eng. 


S. Af. 
Eng. 
Eng. 
Can. 
Ind. 

Can. 

Can. 

Can, 

N.Z. 

Eng. 

Eng. 

Eng. 

Eng. 

Scot. 

Scot. 

Scot. 

Scot. 

Eng. 

Ind. 

Eng. 


Eng. 

Eng. 

Eng. 


Eng. 


Eng. 


Eng. 

Eng. 

Can. 

Can. 

Can. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Ind. 

Eng. 

Eng. 

S. Af. 


• •• 


• •• 


• •• 





Rbpobts included in this Work and their Abbreviations. xxiii 


Mer. 

Milw* 

Mod. Kep. 

Mol. 

Mont. 

Mont. So A. 

Mont. & B. 

Mont. So Oh. 
Mont. So M. 

Mont. D. So De G. 


• •• 




Moo. So P. 

Moo. So S. 

Idoo* Ind. Ajpp. ••• 

Moo. P. 0. 0. ... 

Moo. P. 0. 0. N. S. 
Jdood. So Id. ... 

Mood. So H. 

Mood. 0. O. 

Moore, 0. P. 

Moore, K. B. 

Mor. Diet. 

Morr. 

Idos. ... 

Mun. Bep. 

Murd. Epit. 

Murp. So H. 

Murr. 

My. So Or. 

My. So E. 

N. A. 0. 

So S. ... ... 

N. B. Dig. 

N. B. Eq. Rep. 

N. B. R. ... 

N. B. R. (All.) ... 

N. B. R. (Ber.) ... 

N. B. R. (Carl.) ... 

N. B. R. (Chip.) 

N. B. R. (Han ) 

N. B. R. (Kerr) 

N. B. R. (P. So B.) 

N. B. R. (P. So T.) 

N. B. R, (Pug.) 

N. B. R. (Tru.) ... 

Ij. Ri. ... ... 

N. 8. R. 

N. 8. R. (Coch.)... 

N. 8. R. (G. So R.) 

N. 8. R. (James) 

N. 8. R. (Old.) ... 

N. 8. R. (R. So 0.) 

N. 6. R. (R. So G. 

N. 8. R. (Thom.) 

N. 8. W. Adm. or Ad. 

N. 8. W. B. 

N. 8. W. Bkpty. Oas, 

N. 8. W. Eg. 

N. 8. W. Indf. Arbtn. Oas. 
W. 8. W. L. R. ... ... 

N. 8. W. Land App. Ots. 
N. 8. W. 8. O, R. 

N. 8. W. 8. O. R, N. 8. 
N. 8. W. W. N. 

N. W 

N. W . T. R. ... 

N. Z. Jur. 

N. Z. Jur. Mining Law 
N. Z. Jur. N. 8. 
hr. z. L. R. .. 
hr. z. 1 a. r. 0. A. 

Nell. 


• • • 


• • • 


• • • 


00 0 


0 00 


000 


000 


0 00 


000 


• •• 


• •• 


Meiivale’s Reports, Ohancery, 3 vols., 1816 — 1817 
Milward’s Ecclesiastical Reports (Ireland), 1 vol., 1819 — 1843 

Modem Reports, 12 vols., 1669 — 1765 

Molloy’s R^orts, Ohancery (Ireland), 8 vols., 1808 — 1831 
Montagu’s Reports, Bankruptcy, 1 vol., 1829^1882 
Montf^ and Ayrton’s Reports, Bankruptcy, 8 vols., 1882- 

Montagu and Bligh’s Reports, Bankruptcy, 1 vol., 1882 — 1833 
Monta^ and Ohitty’s Reports, Bankruptcy, 1 vol., 1838^ — 1840 
Montagu and Macarthur’s Reports, Bankruptcy, 1 vol., 1826— 
1830 ... ... ... ... ••• 

Montagu,^ Deacon, and De Gex’s Reports, Bankmptcy, 8 vols., 

Moore and Payne’s Reports, Oommon Pleas, 6 vols., 1827 — 1831 
Moore and Scott’s Reports, Gommon Pleas, 4 vols., 1831 — 1834 
Moore’s Indian Appeal Oases, Privy Council, 14 vols*, 1836 — 1872 

Moore’s Privy Council Oases, 16 vols., 1836 — 1863 

Moore’s Privy Council Cases, New Series, 9 vols., 1862 — 1873 
Moody and Malkin’s Reports, Nisi Prius, 1 vol., 1826 — 1830 ... 
Moody and Robinson’s Reports, Nisi Prius, 2 vols., 1830 — 1844 
Moody’s Crown Cases Reserved, 2 vols., 1824 — 1844 
J. B. Moore’s Reports, Common Pleas, 12 vols., 1817 — 1827 ... 
Sir F. Moore’s Reports, Kind’s Bench, £ol., 1 vol., 1486 — 1620 
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State Trials, 34 vols., 1163 — 1820 ... 

State Trials, New Series, 8 vols., 1820 — 1868 
Stewart’s Nova Scotia Admiralty Reports, 1803 — 1813 
Stockton’s Vice-Admiralty Report and Digest ... 

Story’s Commentaries on Equity Jurisprudence ... 

Strange’s Reports, 2 vols., 1716 — 1747 

Stuart, Milne, and Peddie’s Reports (Scotland), 2 vols., 1851 — 


• •• 


• •• 
• •• 


• •• 
• •• 
• •• 
• •• 
• •• 
• •• 


• •• 


Sessions Oases (Stuart) ... 

Stuart’s Vice- Admiralty (Lower Canada) Oases, 1836 — 1856 
Stuart’s Vice- Admiralty (Lower Canada) Cases, 2nd series. 1859 
1 7 4m ... ... ... ... ... ... ... ... 

Stuart’s Reports of Cases in King’s Bench, etc. (Lower Canada). 
1810 — 1835... ... ... ... ,,, ,,, ,,, 

Style’s Reports, King’s Bench, fol., 1 vol., 1616 — 1665 

Swabey’s Reports, Admiralty, 1 vol., 1856 — 1859 

Swabey and Tristram’s Reports, Probate and Divorce, 4 vols.. 

1868—1865 

Swanston’s Reports, Chancery, 3 vols., 1818 — 1821 

Swinton’s Justicia^ Reports (Scotland), 2 vols., 1835 — 1841 ... 
Syme’s Justiciary Reports (Scotland), 1 vol., 1826 — 1829 

Temple and Mew’s Criminal Appeal Cases, 1 vol., 1848 — 
1861 ... ... ... ... ... ... ... ... ... 

Reports of the Witwatersrand High Court (Transvaal Colony), 
1 1 9 ... ... ... ... ... ... ... ... 

Sir T. Jones’s Reports, King’s Bench and Common Pleas, fol., 

1 vol., 1667 — 1685 

Reports of the Witwatersrand High Court (Transvaal Colony), 

1910 — (current) 

The Times Law Reports, 1884 — (current) 

Reports of the Supreme Court of the Transvaal, 1910 — (current) 
South African Law reports, Transvaal Provincial Division 
Sir T. Raymond’s Reports, King’s Bench, fol., 1 vol., 1660 — 
1683 ... ... ... ... ... ... ... ... ... 

Reports of the Supreme Court of the Transvaal, 1902 — 1909 
Tamlyn’s Reports, Rolls Court, 1 vol., 1829 — 1830 
Tasmanian Law Reports ... * ... 

Taunton’s Reports, Common Pleas, 8 vols., 1807 — 1819 
Tax Cases, 1876 — (current) 

Taylor’s King’s Bench Reports 
Manitoba Reports temp. Wood 

Term Reports (Durnford and East), fol., 8 vols., 1785 — 1800 ... 

Territories Law Reports 

Nova Scotia Reports (Thomson) ... 

Tothill’s Transactions in Chancery, 1 vol., 1559 — 1646 ... 
Townsend, Modern State Trials 

Tremaine Pleas of the Crown, 1 vol., 1667 • •• ••• 

Tristram’s Consistory Judgments, 1 vol., 1872 — 1890 ... 

New Brunswick Reports (Ihneman) 

Tudor’s Leading Cases on Mercantile and Maritime Law ... 

Tudor’s Leading Cases on Real Property 

Turner and Russell’s Reports, Chancery, 1 vol., 1822 — 1826 

Tyrwhitt’a Reports, Exchequer, 6 vols., 1830 — 1835 

Tyrwhitt and Granger’s Reports, Exchequer, 1 vol., 1836 — 1836 

Upper Canada Jurist 

Canada Law Journal, New Series, 1866 — (current) 

Canada Law Journal, Old Series, 10 vols., 1856 — 1864 ... 

Upper Canada Reports, Queen’s Bench ... 

Fiji Law Reports (Udal) 

Victorian Law Reports 
Victorian Reports 
Victorian Reports (Admiralty) 

Victorian Reports (Equity) 

Victorian Reports (Law) 

Vaughan’s Reports, Common Pleas, fol., 1 vol., 1666 — 1673 


Eng. 

Eng. 

Eng. 


Aus. 


Soot. 

Eng. 

Eng. 

Eng. 

Can. 

Can. 


Eng. 

Eng. 


Soot. 

Scot. 

Can. 

Can. 

Can. 

Eng. 

Eng. 

Eng. 

Eng. 

Soot. 

Scot. 


Eng. 


S. Af. 


Eng. 


S. Af. 
Eng. 
8. At. 
8. Af. 


8. Af. 
Eng. 
Aus. 
Eng. 
Eng. 
Can. 
Can. 
Eng. 
Can. 
Can. 
Eng. 
Eng. 
Eng. 
Eng. 
Can. 
Eng. 
Eng. 
Eng. 
Eng. 
Eng. 


Can. 

Can. 

Can. 

Can. 

Fiji. 

Aus. 

Aus. 

Aus. 

Aus. 

Aus. 

Eng. 


• •• 



zxviii Reports included m this Wore and thbir Arbreviations. 


• •• 

• •• 


••• 

Vem. 

Vem. & Scr. 
V©s* 

Vee. & B. 
Ves. Sen. 
Vin. Abr. 
Vin. Supp. 

W. 


W • A* L« B* ••• 

W. A*B. &W. ... 

W. & W. 

W • 0. 0. ••• ... 

W. H. 0. 

W • Jo. ... ... 

\V • L. D. ... ... 

W. L. R 

W • L. T. ... ... 

W. N. (preceded by date) 

1 ••• ... ... 

W. R* •** ••• ... 

W. ... ... 

W* Ri. •*. ... ... 


W. W. & A’B. ... 
W. W. R. 

W allis ... ... 

Web. Pat. Cas. 
Welsh, Beg. Cas. 
Went. Off. Ex. 
West 

West temp. Hard. 
West. Tithe Cas. 
White ... ... 

White & Tud. L. 0. 
Wight. 

WiU. Woll. A Dav. 
Will. Woll. A H. 


Willes ... 
Wilm. ... 
Wile. 

Wils & S. 

WUs. Oh. 
Wils. Ex. 
Win. 

Wm. Bl. ... 

Wm. Rob. 
Wms. Saund. 
Wolf. & B. 
Wolf. A D. 
Woll. ... 
Wood 


• • • 

• •• 

• • • 

• • • 


• •• 

• • • 

• •• 


• • t 

• • • 

• • • 

• •• 

• • • 


• • • 

• » « 

• t • 

• •• 

• •• 

• ♦ « 

• • • 

• # • 


Ventiis* Reports (Vol. I., King’s Bench i Vol. II., Oommon 
Pleas), fol., 2 vols., 1668~*-‘1691 ... ... ... ... ... 

Vernon’s Reports, Chancery, 2 vols., 1680 — 1719 

Vernon and Sciiven’s Reports, King’s Bench (Ireland), 1 yol., 
1786““1788 ... ... ... ... ... ... ... ... 

Vesey Jun.’s Reports, Chancery, 19 vols., 1789 — 1817 ... ... 

Vesey and Beames’s Reports, (jhancery, 8 vols., 1812—1814 ... 

Vesey Sen.*s Reports, 2 vols., 1747 — 1760 

Viner’s Abridgment of Law and Equity, fol., 22 vols 

Supplement to Viner’s Abridgment of l^w and Equity, 6 vols. 

Watermeyer’s Reports of the Supreme Court of the Cape of Ghx>d 
Rope, 1867 ... ... ... ... ... ... ... 

West Australian Law Reports 
Webb, A’Beckett and Williams’ Victorian Reports 
Wyatt and Vi^ebb ... ... ... ... ... ... ... 

Workmen’s Compensation Cases (Minton-Senhouse), 9 vols., 
189&~“1907 ... ... ... ... ... ... ... ... 

South African Law Reports, Witwatersrand High Court 
Sir W. Jones’s Reports, King’s Bench and Common Pleas, fol., 
1 vol*, 1 62O'*~*~104O .•• ... ... ... ... ... ... 

South j^rican Law Reports, Witwatersrand Local Division 
Western Law Reporter 
Western Law Times 

Law Reports, Weekly notes, 1866 — (current) (e.flr., [1866] W. N.) 

Calcutta Weekly Notes 

Weekly Reporter, 64 vols., 1862 — 1906 ... 

Sutherland’s Weekly Reporter 

Weekly Reporter, reporting cases in the Cape Provincial 

Wyatt, Webb and A’Beckett 

Western Weekly Reports 

Wallis’ Reports, Chancery (Ireland), 1 vol., 1766 — 1791 

Webster’s Patent Cases, 2 vols., 1602 — 1866 

Welsh’s Registry Cases (Ireland), 1 vol., 1832 — 1840 

Wentworth’s Office and Duty of Executors 

West’s Reports, House of Lords, 1 vol., 1839—1841 
West’s Reports temp^ Hardwicke, Chancery, 1 vol., 1736 — 1740 
Western’s London Tithe Cases, 1 vol., 1692 — 1822 
White’s Justiciary Reports (Scotland), 8 vols., 1886 — 1893 
White and Tudor’s Lading Cases in Equity, 2 vols. 
Wightwick’s Reports, Exchequer, 1 voL, 1810 — 1811 ... 

Willmore, Wollaston, and Davison’s Reports, Queen’s Bench and 

Bail Court, 1 vol., 1837 ... ... ... 

Willmore, Wollaston, and Hodges’ Reports, Queen’s Bench and 
Bail Court, 2 vols., 1838 — 1839 ... 

Willes’ Reports, Common Pleas, 1 vol., 173 1768 

Wilmot’s Notes of Opinions and Judgments, 1 vol., 1767 — 1770 
G. Wilson’s Reports, King’s Bench and Common Pleas, fol., 
3 vols., 1742 — 1774 

Wilson and Shaw’s Scotch Appeals, House of Lords, 7 vols., 
1 826”'~"*1 836 ... ... ... ... ... ... ... ... 

J. Wilson’s Reports, Chancery, 2 vols., 1818 — 1819 
J. Wilson’s Reports, Exchequer in Equity, 1 part, 1817 
Winch’s Repori«, Common Pleas, fol., 1 vol., 1621 — 1626 
William Blackstone’s Reports, King’s Bench and Common Pleas, 
fol., 2 vols., 1746 — 1779 ... 

William Robinson’s Reports, Admiralty, 8 vols., 1838 — 1860 ... 
Williams’ Notes to Saunders’ Reports, 2 vols. 

Wolferstan and Bristowe’s Election Cases, 1 vol., 1859—1864 ... 
Wolferstan and Dew’s Election Cases, 1 vol,, 1867 — 1868 
Wollaston’s Reports, Bail Court and Practice, 1 vol., 1840 — 1841 
Wood’s Tithe Cases, Exchequer, 4 vols., 1650 — 1798 ... 


••• 


Y. A. D. 

Y. & 0. Cb. Gas. 

Y. & O. Ex. 

. &> J . ... 

Y. B. ... 

Yelv. 

You. 


• •• 


Young’s Vice-Admiral^ Reports 

Younge and CoUyer’s Repoits, Chancery Cases, 2 vols., 1841- 

Younge and Collyer’s Reports, Exchequer in Equity, 4 vols. 

Younge and Jervis’ Reports, Exchequer, 8 vols., 1826 — 1830 
Y ear Books *** ••• ••• ••• 

Yelvertron’s Reports, King’s Bench, fol., 1 vol., 1602 — 1613 
Yovinge’s Reports, Exchequer in Equity, 1 vol., 1830 — 1832 


Bng. 

Biig< 


Ip. 

Bng. 

Bng. 

Bng. 

Bng. 

Bng. 


B. Af. 
Aus. 
Aua. 
Aua. 




Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Scot. 

Eng. 

Eng. 

Bng. 

Eng. 

Eng. 

Eng. 

Eng. 

Bng. 

Eng. 

Eng. 

Gan. 

Eng. 

Bng. 

Bng. 

Bng. 

Bng. 

Eng. 



ABBEEVIATIONS 

USED IN THIS WORK, 

(For Abbroviatlona used in citing Reports, see pp. xiii. — xxviii., ante.) 


A.-G. . 

• 

• 

for Attorney- General. 

Act. 

# 

• 

„ Actiengesellachaft. 

Admlty. 

• 

# 

,, Admiralty. 

Affd. . 

• 

• 

„ Affirmed. 

Affg. 

• 

• 

,, Affirming. 

Akt. . • • 

• 

• 

„ Aktiengesellschaft ; Aktiebolaget ; Aktieselskabet* 

Anon. . 

• 

# 

„ Anonymous. 

Apld. . • 

• 

• 

,, Applied. 

Appct. , 

• 


„ Applicant, 

Appln. . 

• 

m 

,, Application. 

Appln. . . , 

• 

• 

,, Application to Register a Trade Mark. 

Applt. 

• 

• 

,, A ppellant. 

Apprvd. 

• 

• 

,, Approved. 

Arbn. . 

• 

• 

„ Arbitration. 

A rchbp. 

• 

• 

„ Archbishop. 

Art. . 

• 

• 

„ Article. 

^Assce. • • • 

• 


,, Assurance. 

Assocn. • 

• 

• 

,, Association. 

B. O. . 



„ Borough Council. 

Bkpcy. 



,, Bankruptcy. 

Bkpt. . 



„ Bankrupt. 

Bldg. Soc. 



„ Building Society. 

Bp. 



„ Bishop. 

O. A. . 



„ Court of Appeal. 

O. & S. Ry. Oo. 



,, City & South London Railway Oo. 

O. O. A. 



„ Court of Criminal Appeal. 

O. O. R. 



*, County Court Rules. 

C. i\ R. 



„ Court of Crown Cases Reserved. 

0. L. P. Act . 



„ Common Law Procedure Act. 

C. L. Ry. Oo. 



,, Central London Railway Co. 

C. O. R. 



„ Crown Office Rules. 

O. S. U. O. . 



,, Consolidated Statutes of Upper Canada. 

Ca. sa. 



,, Capias ad aatisfaciandum. 

Gale. Ry* Co. 



„ Caledonian Railway Oo. 

Ch. 



„ Chancery. 

Ch. Div. 



„ Chamcery Division. 

Oo. 



„ Company. 

Co-op. Aasocn, 



„ Co-operative Supply Association. 

Oomrs. . 



„ Commissioners. 

Consd. • 



„ Considered. 

Oorpn. . 



, , Corpora tion. 

Ot. 



„ Court, 

Ct. of Oh. 



„ Court of Chancery. 

Ot. of £q. 



„ Court of Equity. 

Ct. of R. 



„ Court of Review. 

D. O. * 



,, Divisional Court. 

Dbtd. . 



„ Doubted. 


c 2 



XXX 


A.BBREVlATIONe. 


Deft. • 
Diaixi. . 
Div. Ot. 


for Defendant. 

„ Distinguished. 

,, Dirisional Oouit. 


Bocl. Ck>mrs. , 
Bccl. Ot. 

Bk, Oh. . 
Ex p, , 

Bxch. « 

Bxor. . 
Bxorship. 
Bxpld. . 

Bxtd. , 
Bxtrix. 


„ Ecclesiastical OommisslonerB. 
„ Ecclesiastical Court. 

„ Exchequer Chamber. 

„ Ex parte* 

„ Exchequer. 

„ Executor. 

„ Executorship. 

„ Explained. 

„ Extended. 

„ Executrix. 


Ei. fa* 
Folld. 


,, Fieri faciaa* 
t, Followed. 


G. &. S. W. By. Co 
G. O. By. Co. 

G. B. By. Co, 

G. N. of Scotland By. Co 
G. N, Picc. & Brompton By. Co 
G. N. By. Co. 


G. S. & W. By. Co 
G. W. By. Co. 
Govt. . 

Grdns. . 


of I 


reland 


„ Glasgow & South Western Bailway Co. 

,, Great Central Bail way Co. 

„ Great Eastern Bail way Co. 

M Great North of Scotland Bail way Co. 

9, Great Northern, Piccadilly & Brompton Bailway Oo. 
„ Great Northern Bailway Co. 

,9 Great Southern & Western Bailway Oo. of Ireland. 
,, Great Western Bail way Oo. 

,9 Government. 

,, Guardians or Guardians of the Poor. 


H. O. of A. 
B. L. • 


9, High Court of Australia. 
„ House of Lords. 


I. B. Comrs. 
Insce. . 


9, Inland Bevenue Commissioners. 
,9 Insurance. 


JJ. 

Jud. Act 


,9 Justices. 

,9 Judicature Act. 


K. B. Div. 


,9 King’s Bench Division. 


Li A; B. By. Co. 

L. & N. W. By. Co 
L. &; S. W. By. Oo. 
L. & Y. By. < 5 o. 


L. B. & S. O. By. Co. 
L.O. 


L. C. & D. By. Oo. 
L. O. O. 


L. Elec. By. Co. 

L. G. Board . 

Ij. J . • . 

L.JJ. . 

L. T. So S. By. Oo. 


99 London So Brighton Bail way Oo. 

9, London Sc North Western Bailway Oo. 

„ London So South Western Bail way Co. 

9, Lancashire Sc Yorkshire Bail way Oo. 

9, Local Board. 

,9 London, Brighton Sc South Coast Bail way Oo. 
„ Lord Chancellor. 

99 London, Chatham Sc Dover Bail way Oo. 

„ London County Council. 

„ London Electric Bail way Oo. 

,, Local Government BoaM. 

,, Lord Justice. 

,, Lords Justices. 

„ London, Tilbury Sc Southend Bailway Oo, 


M. S. Act 

M. S. Sc L. By. Oo. 

Mags. . 

Mentd. 

Met. Dist. By. Oo. 
Met. By. Oo. 

Mid. G. W. By. Oo 
Mid. By. Oo. 

Mtge. . 

Mtgee. , 

Mtgor. . 


„ Merchant Shipping Act. 

„ Manchester, ShefQeld Sc Lincolnshire Bail way Co> 
„ Magistrates. 

„ Mentioned. 

„ Metropolitan District Bail way Co. 

„ Metropolitan Bail way Oo. 

„ Midland Great Western Bailway Oo. 

„ Midland Bailway Oo. 

„ Mortgage. 

,, Mortgagee. 

99 Mortgagor. 


N. B. By. Co 
N. E. By. Co 
N. F. . 

N. P. . 


„ North British Bail way Co. 
„ North Eastern Bailway Oo. 
99 Not Followed. 

„ Nisi Prius. 


• • t» 

• • #» 


Ord. 
Overd. . 


Order. 

Overruled. 



Abbreviations’ 


XXXI 


P. o. 

Petn. 

Pltf. 


for Privy OounoU. 

,, Petition or Election Petition* 
Plaintife. 


Q. B. Div. 
Qu* * 


„ Queen’s Bench Division* 
fp Quaere. 


R. 0. . 

19 

R. D* 0. 

99 

R. S* A. 

91 

R. S* 0. 

99 

R* S. O. 

99 

Refd* . 

99 

Regn* of Trade Mk* 

99 

Regr. of Trade Mks. 

99 

Resp* « 

99 

Restg* . 

99 

Revsd. 

99 

Revsg. * 

99 

Ry. Co. 

99 


Rural Council. 

Rural District Council. 

Rural Sanitary Authority* 
Revised Statutes of Canada* 
Rules of the Supreme Court, 1883, 
Referred* 

Registration of Trade Mark* 
Registrar of Trade Marks. 
Respondent* 

Restoring. 

Reversed* 

Reversing. 

Rail. Co. or Railway Oo. 


S. 0* (name of colony following) 
S* E* • • 

S. B. & O. Ry* Co* 

S. B. Ry. Co. 

S. P. 

s.s. 

Sched. 

ScL fa. 

Sect. 

Set. Land Act 
Settlmt. 

Soc. 

Soo. Anon. 

Solr. 


pp Same Case. 

„ Supreme Court of a Colony. 

„ Settled Estates. 

pp South Eastern &; Chatham Railway Oo. 
,, South Eastern Railway Oo. 

„ Same Point. 

„ Steamship. 
pp Schedule. 
pp Scire facias, 
pp Section. 

„ Settled Land Act. 

„ Settlement. 

„ Society. 

,, Soci6t4 Anonyme, etc. 

„ Solicitor. 


Trade Mk* 
Tram. Oo. 


„ Trade Mark. 

„ Tramways Company. 


U. O* . 
U. D. O* 
U. S. A. 


Union Assmt 
Urban 8. A. 


Com 


„ Urban Council. 

„ Urban District Council. 

,, United States of America. 

,, Union Assessment Committee. 
„ Urban Sanitary Authority. 


V.-O. 


,, Vice-Chancellor. 


Workmen’s Comp. Act 


,, Workmen’s Compensation Act. 




MEANING OF TEEMS 

USED IN CLASSIFYING ANNOTATING CASES. 


The different expressions used to describe the effect of the annotating cases have the 
following meanings, and the classiffcation of the annotating cases has been done strictly 
In accordance with these meanings. The annotating cases, except such as are classiQed 
as Mentioned,*' are grouped according to the points in the case which they annotate: 
within these groups they are listed chronologically, except such as are classiQod as 
“ Referred to,’* which come at the end of the group and are arranged inter ae in chrono- 
logical order. Cases which annotate the annotated case generally are grouped together 
after cases which annotate specific points, similarly arranged, and are followed by cases 
classified as Mentioned ” arranged chronologically se. The terms used in classifying 
the annotating cases are as follows : — 

Appued ** (Apld.). — This expression is used to denote the fact that the principle of law 
enunciated in the annotated case has been applied to a new set of facts and circum- 
stances in the annotating case. 

“ Approved ** (Apprvd.). — This expression is used to denote the fact that the annotated 
case has been considered to be good law in tho annotating case where the latter is 
in a higher court than the former. 

“Considered ** (Oonsd.). — This expression is used where the remarks in the annotating 
case are devoid of adverse criticism and merely denote the giving of more or less 
careful consideration to the annotated case. 

“ Distinguished ** (Distd.). — This expression is used where the earlier case is not neces- 
sarily doubted, but where some essential difference (either on the facts or in law) 
between it and the annotated case is pointed out. 

“ Doubted ** (Dbtd.). — This expression is used where the court in the annotating case 
without definitely going to the length of saying that the annotated case is wrong, 
adduces reasons which seem to show that it is not accurate. 

“ Explained ** (Bxpld.). — This expression is used where the earlier case is not necessarily 
doubted, but the decision arrived at is justified or accounted for by calling attention 
to some point of fact or of law which is usually, but not necessarily, one not obvious on 
the face of the report. 

“ Extended ** (Extd.). — Compare “ Appubd,** supra. 

“ Followed ** (FoUd.). — This expression is used to denote that the same principles of law 
are applied in the two cases. It does not necessarily imply that the facts are sub* 
stantially identical in the two cases. 

“ Not Followed ** (N.F.). — Compcu^ “ Followed,** supra^ to which it is the adverse. 

Overruled ” (Overd.). — This expression is used where the annotating case is on sub- 
stantially identical facts with the annotated case and in a higher court and the xrule 
in the latter case is held to be wrong. 

Referred ** (Refd. )• — This expression is used only where the annotating case deals with 
the point of the Digest paragraph and is without comment of any definite character 
on the case annotated, and where there is no delicate shade of approval or disapproval 
which would justify the use of any of the foregoing words. 

“ Mentioned ** (Mentd.). — This expression is used only where none of the foregoing terms 
apply. In other words, it is used only where the case annotated is cited on a point 
having nothing to do with the point in the Digest paragraph* 




TABLE OF CASES 

FOR 

VOLUMES XIV. AND XV. 


INCLUDING CASES FROM THE COURTS OF SCOTLAND, IRELAND, THE EMPIRE 

OF INDIA, AND DOMINIONS BEYOND THE SEAS. 

Note. — Wiili a view to simplification^ the nmjorily of the cases in Vols, XIV. and XV. arc indexed, 
not under the name of the accused^ hut under R. v. Name of accused, e.g. “R. v. Jones,^^ not 
Jones* Case.** 


Ex p. (1836) 352 

A. B. V, Howman (Scot.) 491 

Abalu Das v. R. (Ind.) 781 

Abbas Peada v. R. (Ind.) 301 

A’Bocket V. (1814) 678 

Aboel, Re (Can.) 1068 

Abel, A'ic (Can.) ... ... ... ... 641 

Aberdare Local Board v. Ifannnett (1875) ... 
Abernetby V. R. (Aus.) ... ... 318,464 

Ablii Missel* v. Lachmi Narain (Ind.) 648 

Abrahams r. Deakin (1891 ) ... . ... 182 

(Can.) ... . ... 171 

Accessory (None in Treason, etc;.) (1612) ... 74 

Ackroyd v. Barett (1894) ... ... 826, 863 

Adams v. Bailey (1887) ... ... 30, 31 

V. Moore (181 1) ... ... ... 177 

Adelaide, The (1829) 720, 727 

Admiralty Case (1609) ... ... ... 137 

' (1610) 137 

Adu Shikdar v. R. (Ind.) * ... ... 427,432 

Advocate, II.M. v. Abercrombie (Scot.) 61, 770 

— — V. Aitkin (Scot.) ... ' ^ 02, 65, 

770, 782 

V. Alston A Forrest (Scot.) 951, 

9.52 

V. Anderson (Scot.) ... ... 898 

v. Ai’mitage (Scot.) ... 800,801 

V. Ash & Cairns (Scot.) ... 882 

V. Ashton (Scot.) ... ... 952 

V. Barbier, Campbell & Reid, 

etc. (Scot.) ... 78, 798 

V. Barbour (Scot.) 321, 322, 848 
V. Black (Scot.) ... 1022, 1023 

V. Blackwood (Scot.) ... 817 

V. Blair (Scot.) ... 365, 842 

V. Boiiella (Scot.) ... 1068 

V. Boyd (Scot.) ... 867 

V. Bradbury (Scot.) 145 

V. Broadley (Scot.)... 789 

V, Brown (Scot.) 57, 63, 65, 


pACiE Advocate, H.M. v. Browne, Burris & Wil- 


PACIE 


365, 842 
1068 
867 
145 
789 

57, 63, 65, 


liams (Scot.) ... 383, 701, 

961, 962 

V. Burnet (Scot.) ... ... 391 

V. Camerons (Scot.) 104, 120 

V. Clark (Scot.) ... ... 233 

V. Clunie (Scot.) ... ... 1057 

V. Cobb (or Fairweather) 

(Scot.) ... ... ... 340 

r. tbok (Scot.) 223, 224, 861 
V. Costello (Scot.) ... ... 862 

p. Crawford (Scot.) ... ... 491 

V. Cregan (Scot.) ... ... 1050 

V. Cuniining (Scot.) 118, 120, 

121, 124, 390, 402 

V. Cunningham (Scot.) ... 877 

V. Dalziel (Scot.) ... 134, 893 

V. Daniel (Scot.) ... 1066, 1067 

V, Davidson (Scot.)... ... 788 

V. Dick (Scot.) ... 31, 66.3 

V. Dingwall (Scot.) ... ... 63 

V. Downie (Scot.) ... 403, 404 
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Adulteration . . See AGRicuLTtniE ; Food 

AND Drugs. 

Companies, Offences 
relating to . • Companies. 

Convicts . . . „ Prisons. 

Coroners' Courts . ,, Coroners. 

Criminal Lunatics . „ Lunatics and Persons 

op Unsound Mind. 

Cruelty to Animals . ,, Animals. 

Ecclesiastical Offences „ Ecclesiastical Law. 

Election Offences . „ Elections. 

Extradition . . „ Extradition and Pu- 

gitivb: Offenders. 

Game Laws • . „ Game. 

Habeas Corpus . . „ Crown Practice. 

Highway Offences . „ Highways, Streets 

and Bridges; 
Streets and Aerial 
Traffic. 

Inebriate Reformat 
tories . . ... Prisons. 

Jurors . . . Juries. 

Justices of the Peace . „ Courts ; Magistrates. 


AND PrOCEDXTRE. 

Libel, Criminal, Libel and Slander. 

Licensing Offences „ Intoxicating Liquors. 
Nuisances , „ Nuisance ; Public 

Health, and Local 
Administration, 

Offences against the 
Royal Marriages 

Acts . . . „ Constitutional Law. 

Offences Triable Sum- 
marily . . . „ Magistrates; and 

titles passim. 

Petty Sessions , , „ Magistrates. 

Poaching , , , „ Animals ; Game. 

Prisons , . . „ Prisons. 

Quarter Sessions . ,, Courts ; Magistrates. 

Sheriffs , , , ,, Sheriffs and Bailiffs. 

Slander, Crhninal , „ Libel and Slander. 

Summary J urisd Iction, 

Courts of , , „ Magistrates. 

Vagrancy, . . „ Magistrates ; Poor 

Law. 

Wild Birds . . „ Animals. 


Part XVI. — Costs, Compensation, Rewards and Restitution. 


Sect. 1.~^RDER FOR COSTS. 

Sub-sect. 1. — By and against the Crown. 
See Constitutional Law, Vol. XI., pp. 530- 
535, Nos. 341-378. 

Sub-sect. 2. — By Statute. 

A, Before Costs in Criminal Cases Act, 1908. 

6401. Expenses of prosecution — To whom 
allowed — Person bound over to prosecute.] — R. v, 

Robey (1833), 6 C. & P. 522. 

6402. .]— R. V, Paine (1834), 7 

C. & P. 135. 

— Prosecutor not bound over to 
prosecute.] — R. v, Jeyes (1835), 3 Ad. Sc El. 416; 
1 Har. & W. 325 ; 5 Nev. & M. K. B. 101 ; 111 

E. R. 471. 

Annotations : — Refd. H. V. Oswestry Treasurer (1848), 12 
Jur. 744. Mentd. U. v, Wiltshire & Berkslure C’anal 
Navigation Co. (1835), 5 Nev. & M. K. B, 344 ; R. v. 
Payn (1837), 6 Ad. & Kl. 392 ; Ex p. Bottom (1849), 13 
Jur. 680 ; Scott v, Scott, [1913] A. 0. 417 ; R. v. Speyer, 
R. r. CaBsel. [19161 1 K. B. 595. 

6404. .] — R. V, Sheering (1836), 

7 C. & P. 440. 

6405. - -.] — R. V, Butterwick 

(1839), 2 Mood. & R. 196. 

6406. Person interested — Not when 

principal prosecutor deceased.] — R. v, Yates 
(1857), 7 Cox, C. C. 361. 

Annotation : — Distd. R. v. Bushell (1888), 16 Cox, C. C. 367. 

6407. .]--R. V, Cook (1858), 1 

F. & F. 389, 

6408. .] — R. V, Bushell (1888), 

52 J. P. 136 ; 16 Cox, C. C. 367. 

9409. Time tor allowing — Whether before 

conclusion of trial — Interlocutory costs.] — Re 
Young (1847), 9 L. T. O. S. 394 ; 2 Cox, C. C. 
280 ; sub nom, B. v, Jones, 11 J. P. 582. 

6410. Trial postponed.] — R. v. 

Hunter (1829), 3 C. & P, 591. 

Annotation : — Consd. Re Young (1847), 9 L. T. O. S. 394. 

6411. ,']~R€ Young, No. 

6409, ante. 

6412. —R. V. Dwerry- 

HOUSE (1847), 9 L. T. O. S. 454 ; 2 Cox, 0. C. 446. 


6413. -.] — R. V, Wilson 

(1874), 12 Cox, C. C. 622. 

See, also, Part VII., Sect. 5, ante, 

9414 , Trial abandoned.] — R. v, 

Dooley (1871), 12 Cox, C. 0. 623, n. 

0415 , When allowed — Not in frivolous 

cases.]—R. v. Powell (1823), 1 C. & P. 96. 

6416. .]— R. v. White (1851), 16 

L. T. O. S. 517. 

6417. What costs included — Extra expenses 

in preparing case.] — R. v. Lewen (1836), 2 haw. 
C. C. 161. 

6418. Not identification of stolen 

property.] — R. v. Millington (1823), 1 C. &P. 83. 

conveyance of prisoner to 
another county,] — R. v. Waters (1860), 8 Cox, 
C. a. 350. 

6420. Not arrest of prisoner in Scot- 

land.]— R. V. Seaton (1852), 6 Cox, O. C. 78, n. 

0421 . Not arrest of prisoner abroad.] — 

R. V. Barrett (1852), 6 Cox, C. C. 78. 

6422. Service of subpoena.] — R. v. 

Smith (1892), 17 Cox, C. C. 601. 

6423. Out of what fund — ^Not from estreated 

fine.]— R. V. (1795), 2 Anst. 533 ; 145 E. R, 

954. 

6424. Money found upon accused — 

Subsequent bankruptcy of accused.] — R. v. Roberts 
(1873), L. R. 9 Q. B. 77 ; 43 L. J. Q. B. 12 ; 29 
L. T. 674 ; 22 W. R. 60 ; 12 Cox, C. C. 674 ; 37 
J. P. Jo, 756. 

6425. Expenses of defendant — Defendant ac- 
quitted — No security for costs by prosecutor — 
Director of Public Prosecutions not liable.] — Stubbs 
V, Public Prosecutions Director (1890), 24 
Q. B. D. 577 ; 69 L. J. Q. B. 201 ; 62 L. T. 399 ; 
55 J. P. 69 ; 38 W. R. 607 ; 6 T, L. R. 202 ; 17 
Cox, C. C. 1, D. C. 

0426. Liability of prosecutor— Muni- 

cipal Elections (Corrupt & Illegal Practices) Act, 
1884 (c. 70), s. 30.]— R. v. Law, [1900] 1 Q. B. 
605 ; 69 L. J. Q. B. 348 ; 82 L. T. 145 ; 48 W. R. 
411 ; 16 T. L. R. 199 ; 44 Sol. Jo. 262 ; 19 Cox, 
0. 0. 452. 
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Part XVI. — Costs, Compensation, Rewards and Restitution. 


J?. After Costa in Criminal Cases Act^ 1908 (c, 16). 

t 

6427. Expenses ot prosecution— Out of what 
fund payable — Offence committed In one county — 
Trial in another county.]— By Costs in Criminal 
Cases Act, 1908 (c, 16), s. 4, the costs of prosecu- 
tion of offences are payable “ out of the county 
fund of the administrative county in which the 
offence is committed or is supposed to have been 
committed.” 

Where an offence of bigamy is committed in 
one county, & the offender is apprehended in 
another the fact that the authorities of the county 
where the offender was apprehended have elected 
to commit him for trial in that county, that he 
has been tried there, does not render that county 
liable to pay the costs of the prosecution as being 
tlie county in which the offence “ is supposed to 
have been committed ” within, the meaning of 
sect. 4 of the said Act: — R. v. London County 
Council, [1914] 3 K. B. 310 ; sub nom. R. v. 
London County Council, Ex p. Keys, 83 
L. J. K. B. 1381 ; 111 L. T. 254 ; 78 J. P. 302 ; 
30 T. L. R. 604 ; 24 Cox, C. C. 263 ; 12 L. (1. R. 
1210, 1). C. 

6428. What sums included — Special 

expenses.] — R. v. Studds (1911), 75 J. P. 248. 

6429. Order for payment by defendant — 

Evidence of ability to pay.] — Order to pay costs of 
the prosecution discharged on evidence of applt.’s 
want of means. — R. r. Howard (1910), 6 Cr. App. 
Rep. 17, C. C. A. 

Q4,30. .] — Before an order to pay 

towards the costs of the prosecution is made, 
there should be, semble, some evidence that deft, 
is in a position to pay. — R. v» Po'rrAGE (1922), 
17 Cr. App. Rep. 33, C. C. A. 

0431 , No power to inflict imprison- 

ment in default.] — The convicting ct. which orders 
a payment towards the costs of the prosecution 
as part of the sentence, has no power to inflict 
imi^risonment in default of such iiayment. — 
R. V, McCluskey (1921), 15 Cr. App. Rep. 148, 
C. C. A. 

6482. Power of Court of Criminal 

Appeal to make order — Where no appeal against 
sentence.] — The ct. cannot order an applt. to 
pay tlie costs of the prosecution, unless ho has 
appealed against sentence. — R. v, Reynolds 
(1910), 6 Cr. App. Rep. 28 ; 74 J. P. Jo. 605, 
C. C, A. 

0433 , Reviewable in Court of Criminal 

Appeal.] — R. v, Jones (1921), 16 Cr. App. Rep. 
52, C. C. A. 

6434. Expenses of defendant — Order for payment 
by prosecution — Tower of Justices to state a case.] — 

Wiere a charge made against a person for an in- 
dictable offence, not dealt with summarily, is 
dismissed by the examining justices, & the justices 
under the powers conferred by Costs in Criminal 
(^ases Act, 1908 (c. 15), s. 6 (3) make an order for 
payment of the costs of the defence by the prose- 
cutor, the justices have power to state a case on 
the question whether their order was rightly 
made. — R. v, Allen, [1912] 1 K. B. 365; 81 
Ij. j. K. B. 258 ; siib nom. R. v. Aixen, Ex p. 
Hardman, 106 L. T. 101; 76 J. P. 95; 28 
T. L. R. 145 ; 22 Cox, C. C. 669, I). C. 


entitled under 4 & 5 Will. & Mar. c. 18, s. 2, to 
costs beyond the extent of the recognisance 
entered into by the prosecutor in £20 under that 
Act. — R. V, Filewood (1787), 2 Term Rep. 145 ; 
100 E. R. 79. 

Annoiations : — ^Befd. R. v. 8avile (1852), 18 Q. B. 703. 
Mentd. K. v. Holland & Forster (1787), 1 Term Rep. 
692. 


6436, ,] — The ct., on granting an in- 

formation, will not require prosecutor to give 
security for the costs, in case deft, should be 
acquitted, beyond the extent of the recognisance 
in £20 required by 4 & 5 WiU. & Mar. c. 18, s. 2.— 
R. p. Brooke (1788), 2 Term Hop. 190 ; 100 E, R. 
103, 


Annotaiions : — Mentd. R. Rhodes (1791), 4 Term Rep. 

220 ; Kendall v. WUkinson (1855), 4 E. & B. 080 ; R. w. 
Wilmot (1861), 4 L. T. 208. 


6437. ;.]— Under 4 & 5 Will. & Mar. 
c. 18, 8. 2, a deft, in a criminal information which 
is not tried, or in which a verdict is given for deft., 
is entitled only to such an amount of costs as 
equals the amount of prosecutor’s recognisance. — 
R. V. 8AVILE (1852), 18 Q. B. 703; 118 E. K. 
265. 

6438. Libel — Certificate by Judge.] — R. v. 

Emimery (1701), 12 Mod. Rep. 604 ; 88 E. K. 
1550. 

6439. .1 — R V Woodpall (1740), 

2 Stra. 1131 ; 93 E. R. 1082. 

Annotation: — Refd. R. v. Savilc (1852), 18 Q. B. 703. 


6440. .] — Where, in a criminal 

information for a libel, deft, recovers a verdict & 
judgment, he is entitled to recover from prose- 
cutor the costs sustained by reason of the informa- 
tion, under Libel Act, 1843 (c. 96), s. 8, although 
the only plea upon the record is not guilty, tlie 
judge at the trial certifies, under 4 & 5 Will. & 
Mar. c. 18, s. 2, that there was reasonable cause 
for exhibiting such information. — R. i?. Latimer 
(1850), 15 Q. B. 1077 ; 20 L. J. Q. B. 129 ; 16 
L. T, O. S. 233 ; 14 J. P. 782 ; 15 Jur. 314 ; 117 
E. R. 767. 

6441. .] — By Libel Act (c. 96), s. 8, 

a deft, who obtains judgment in the case of an 
information for tlie publication of a defamatory 
libel is entitled to recover from the prosecutor 
costs incurred by “ reason of such information ” ; — 
Held : deft, was entitled under the above section 
to recover the costs of showing causes against the 
rule for the filing of the information. — R. v. Steel 
(1876), 1 Q. B. I). 482 ; 45 L. J. Q. B. 391 ; 34 
L. T. 283 ; 40 J. P. 407 ; 24 W. R. 638 ; 13 (’ox, 
C. O. 159 ; on appeal, 2 Q. B. D. 37, C. A. 


Amiotaiions Ex p. Woodhall (1888), 20 Q, B. D. 

832. Mentd. R. v. Fletcher (1876), 2 Q. B. 1). 43 ; Blake 
V. Beech (1877), 36 L. T. 723 ; R. i\ Foote (1883), 10 
Q. B. D. 363 ; R. v. (Central Criminal Court JJ. (1886), 56 
L. J. M. C. 25 ; R. r. Rndgrc (1886), 53 L. T. 851 ; Ex p. 
Echofteld, [1891] 2 Q. B. 428; Ex p. Pulbrook, [1892] 
I Q. B. 86 ; Seaman v. Burley, [1896] 2 Q. B. 344 ; Scott 
V. Scott, [1912] P. 241. 


See, further. Libel &- Slander. 

0442 . Not payable to or recoverable by 

executor.] — R. v, Earl (1731), 2 Stra. 874; 93 


E. R. 909. 

Annoiaiion : — 


Mentd. R. r. Bartrum (1807), 8 East, 269. 


Sub-sect. 3. — Criminal Informations. 

6435. Costs of defendant on acquittal — Limited 
to amount of prosecutor’s recognisance.]— On a 

deft.’s acquittal on an information he is not 


Sub-sect. 4. — Costs op Certiorari to remove 
Indk^tment for Trial. 

See Crown Practice, Vol. XVI., pp. 455 et 
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Criminal Law and Procedure. 


Sect. 2.— COMPENSATION AND REWARDS. 

6443. Compensation to person assisting in appre- 
hension of offender — Of amount expended — 
Necessity for affidavit.] — An application under 
Criminal Law Act, 1826 (c. 64), s. 28, which 
authorises the ct. to order compensation, in certain 
cases, to persons who shall appear to the ct. to 
have been active in or towards the apprehension 
of offenders, must be founded on an affidavit of 
the amount actually expended. — K. v, Haines 
(1850). 5 Cox, C. C. 114. 

6444. Compensation to relatives of person killed 
in assisting in apprehension — Criminal Law Act, 
1826 (c. 64), s. 30.]—R. v. Platel (1903), 38 
L. Jo. 273. 

6445. Compensation by prisoner to prosecutor 
— Forfeiture Act, 1870 (c. 23), s. 4 — Compensation 
not alternative to punishment.] — On an indictment 
of a servant for stealing money from his master, 
it had been arranged between counsel for prisoner 
& prosecutor that prisoner should repay the money 
he had stolen, & that prosecutor should recom- 
mend that he be discharged, without punishment, 
on his own recognisances to come up for judgment 
when called upon, & that the ct. should order that 
sum to be paid as compensation to the prosecutor 
under sect. 4 of the above Act. The prisoner 
liaving pleaded guilty to the charge, an appln. 
was made by counsel, stating the above arrange- 
ment. But the ct. refused its assent to any com- 
promise, as not being within the intention of this 
provision of the Act, which contemplated com- 
pensation to the party wronged, as an addition 
to, &, not as a substitute for, the punishment due 
to the crime. — R. v, Lovett (1870), 23 L. T. 95 ; 
11 Cox, C. C. 602. 

Q 44 Q. Disobedience to order directing 

payment — Levy by distress.] — Prisoner had after 
conviction been ordered by the judge to pay com- 
pensation to prosecutor, under Forfeiture Act, 
1870 (c. 23), s. 4, & had disobeyed the order : — 
Held : it was not necessary to bring up the order 
by writ of certiorari into the High Court, & the ct. 


had power to order a writ of fl, fa. to issue for the 
amount. — R. v. Lovell (1886), 2 T. L. R. 126. 

6447. Reward to prosecutor — Transportation Aot^ 

1824 (c. 84), s, 22 — Prosecution of person at larg‘d' 
during term of penal servitude.] — The judge befoih 
whom a prisoner is tried for returning from tran 
portation has power to order the county treasure 
to pay prosecutor the reward under Transportatio 
Act, 1824 (c. 84), s. 22. — R. Emmons (1840), ! 

Mood. & R. 279, N. P. 

Annotation: — ^Folld. R. v. Ambury (1852), 6 Cox, C. C. 79. 

6448. .] — The judge, on the trial 

of a prisoner for returning from a sentence of 
transportation, has power to make an order on 
the treasurer of the county for the reward of £20 
given by Transportation Act, 1824 (c. 84), s. 22, 
to whoever shall discover & prosecute to con- 
viction any offender for being at large before the 
expiration of the sentence of transportation. — 
R. V. Ambury (1852), 6 Cox, C. C. 79. 

6449. Reward for assisting in apprehension of 
offender - Criminal Law Act, 1826 (c. 64), s. 28 — 
Sacrilege.] — Reward for activity “ in & towards ” 
the apprehension of offender under Criminal Law 
Act, 1826 (c. 64), s. 28, not allowable on an indict- * 
ment for sacrilege. — R. v. Robinson (1828), 1 
Lew. 0. 129. 

6460. .] — Anon. (1832), 1 Lew. 

C. C. 130. 

6451. Cattle stealing.] — The phrase 

“ bullock stealing,” in Criminal Law Act, 1826 
(c. 64), s. 28, relating to the allowance of rewards 
in certain cases for the discovery of offenders, 
includes all cases of cattle stealing of that pai*- 
ticular description, e.g. ox, cow% heifer, etc. — 
R. V. Gillbrass (1836), 7 C. <fe P. 444. 

5452. Attempted murder.] — On an in- 

dictment for “ an attempt to murder by suffocat- 
ing ” the allowance of extra expenses for appre- 
hending prisoner & is within the spirit & intention 
of Criminal Law Act, 1826 (c. 64), s. 28, though 
not within the words. — H. v. Durkin (1837), 

2 Lew. C. C. 163. 

Annotation: — N.F. R. r. Thompson (1843), 1 Cox, C. C. 43. 


PART XVI. SECT. 2. 

a. Reward for assisting in appre- 
hending offender — Reward payable if 
accused convicted — Accifsed committing 
suicide before trial — Whether reward 
recoverable.] — A reward of $100 was 
offered by defte. to any person giviiiK 
such information as would lead to the 
conviction of the murderer or mur- 
derers of certain persons therein 
named : — Held : the actual conviction 
of accused was a condition precedent 
to the recovery of the rewar<l. & accused 
having committed suicide while in gaol 
awaiting his trial, it could not be 
recovered. — F ortier v. WimoN (1861), 
11 C. P. 495.— CAN. 

b. Whether municipalities have 

pmi^r to reward out of public funds.] 
— Township municipalities have no 
power to expend any portion of their 
funds in rewards for the apprehension 
of felons.— Cornwall v. West Nib- 

CORPN. (1875), 25 C. P. 9.— CAN. 

c. .] — Prisoner hired a horse in 

the county of Y. to go to A. & 8. in 
that county. It was not shown 
whether he had been at those places, 
but he afterwards sold the horse in the 
county of W., where he was arrested 
for stealing it, & convicted : — Held : 
the award for his apprehension was 
payable by W. — Re Robinson (1877), 
7 P. R. 239.— CAN. 

d. Com^nsation by prisoner to prose- 
cutor — AUenation impeached — Prisoner 
necessary party — Though disclaiming 
interest in property impeached. ) — When 
an alienation of a convict’s property 


} within a year of conviction is im- 
peached under Criminal Law Ameml- 
meiit Act, H. 417, as against an order 
for compensation to the injured per- 
son : — Held : the convict is a necessary 
party even though he disclaims any 
interest In the property alieuatt?(l. — • 
Paddington Borough v. Marsh (1893), 
14 N. S. W. Kq. 296.— AUS. 

e. Whether cnforcealde by ca. 

sa ,] — All order made under CMiuliial 
Law Amendment Act, s. 416, direiiting 
a sum to be paid out of the property of 
a person who has been convicted of 
felony to the jierson injured by the 
felony cannot be enforced by ca. sa. — 
Zacoour V. BabHA (1899), 20 N. 8. W. 
L. H, 431 ; 16 N. S. W. W. N. 174.— 
AUS. 

I. Whether prisoner can be 

bound over to comply with order for com- 
pensation .] — Where a judge makes an 
order under Crimes Act, s. 559, for 
payment of compensation on suspend- 
ing the sentence of a first offender, lie 
lias no power to require the offender 
to enter into recognisances to comply 
with such order. He can only require 
the offender to give security with such 
sureties as he may thiuk sufficient. — 
Kx p. Cabhell (1909), 9 S. R. N. S. W. 
481.— AUS. 

g. Application nmde after j>ro- 

nouncement of sentence — Whether too 
late ,] — If accused is found guilty of 
obtaining money fraudulently & by 
false pretences but is remanded for 
sentence & is later sentenced to im- 
prisonment, an application & award 


under Criminal Code, s. 1048, by way 
of satisfaction or compensation for the 
loss of property suffered by the pcrHoii 
defrauded is not made too late if made 
just after pronouncoment of sentence. 
— H. r. CoiiKN & Miller, [1923) 1 
B. L. n. 687 ; 32 Man. L. 11. 409 ; 38 
Can. Criin. Cas. 334. — CAN. 

h, Malicious injuries to jiro- 

perty— Jurisdiction of justices to award 
compensation, above damage 3 >ri>ued.J— 
By Malicious Injuries to Property Act, 
1861 (c. 97), s. 52, persons committing 
damage to any property in any case 
not provided for in the preceding sects, 
of the Act may be subjected to a 
penalty not exceeding & compelled 
to pay to complainant such further sum 
of money as shall appear to the justices 
to be a reasonable compensation for 
the damage, not exceeding £5 : — Held : 
the justices had no jurisdiction to give 
compensation beyond the amount of 
damage actually proved. — K. (C’rilly) 
V. Londondehrv JJ. (1904), 38 1. L. T. 
136.— IR. 

j — V,, on being re- 
fused drink in O.’s public-house on a 
certain evening, went outside, &, after 
maliciously throwing a weight through 
one plate .glass window of the house, 
was about to break a second window 
with a hatchet, w^heii he was stopped 
by an assistant of O.’s, whereupon he 
ran away. C. returned the folIoiWng 
day & maliclouslv broke the second 
window. The value of each window 
was under, but the aggregate value of 
the two windows exceeded, £5 : — Held : 
O. was entitled to compensation, — 
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e453. Larceny from the person.] 

;tealing from the person is not within sect. 28 of 
he above Act, so as to enable the ct. to award the 
onstable extra costs. — R. v. Thompson (1843), 
L. T. O. S. 247 ; 1 Cox, C. C. 43. 

6454. Burglary.] — A person residing 

a house broken into by burglars, & who, by 
tening them in a room, detains them there until 
istance is obtained, &> the capture of the 

iders effected, is within the meaning of 
28 of the above Act, which enables the ct. 
)rder payment, by way of compensation, to 
person who appears to have been active in i 
apprehension of offenders. — R. v. Dunning ! 
;i), 17 L. T. O. S. 8 ; 5 Cox, C. C. 142. i 

6455. Inflicting grievous bodily | 

harm.] — One of prisoners threw a piece of iron at 1 
a police constable causing a severe scalp wound in j 
the back of his head. Whilst the constable was i 
on the ground unconscious & surrounded by a ‘ 
hostile crowd, a girl came up, blew his whistle & 
remained with him until he regained consciousness 
& other police-constables had arrived : — Held : 
the ct. had power to order a reward to be paid to 
the girl under sect. 28 of the above Act. — R. v. 
Platt & Sines (1905), 69 J. P. 424. 

6456. Application supported by affi- 

davits.] — Where a reward is applied for under 
sect. 28 of the above Act for the apprehension of 
an offender, & the facts on which the appln. is 
grounded have not appeared in evidence, the 
judge will require them to be laid before liim on 
affidavit.~R. v. Jones (1835), 7 C, & P. 167. 

6457. What amounts to assistance — 

Giving description of accused.] — R. v. Blake (1831), 
cited in 7 C. P. 166, 

Q 45 g, — Rewards, under sect. 28 

of the above Act, for the appreliension of offendei's, 
are not confined to cases where the person appre- 
hending has had a loss of time, or luus been at an 
expense.— R. r. Barnes (1835), 7 0. & P. 166. 

0459 . .] — K. i,. WoMBfiSLY (1836), 

2 Lew. 0. C. 162. 

6460. Locking burglar in room.] 

-R. V. Dunning, No, 6454, ante. 


Sect. 3.— RESTITUTION OF PROPERTY. 

Sub-sect. 1. — Restitution after Conviction. 

See Larceny Act, 1916 (c. 50), s. 45, & Sale of 
Goods Act, 1893 (c. 71), ss. 23, 24. 

Sale of goods in market overt.] — See Sale op 
Goods; Trover & Detinue. 


Sub-sect. 2. — Writs op Restitution. 

See Larceny Act, 1916 (c. 50), s. 45. 

6461. Power to grant writ by Court of King’s 
Bench — Former practice.] — Burges v. Coney 
(1697), Tremaine’s Pleas of the Crown, 315. 
AniuMioii :~RM. U. v. Macklin (1850), 15 J. P. 518. 

0462. Conviction before Central Criminal 

Court.] — The Ct. of Queen’s Bench had at common 
law no jurisdiction to issue a writ of restitution 
except as part of the judgment/ on an appeal of 
larceny ; & 21 Hen. 8 , c. 11, & Larceny Act, 1861 
(c. 96), s. 100, only confer this jurisdiction on the 
ct. before whom the felon has been convicted. 
Where, therefore, a person has been convicted of 
housebreaking larceny before the Central 
Criminal Ct., the Ct. of Queen’s Bench has no 
power to award a writ of restitution of the proceeds 
of the larceny. — R. v. London Corpn. (1869), 
L. R. 4 Q. B. 371 ; 10 B. & S. 341 ; 20 L. T. 604 ; 
33 .1. P. 500 ; 14 W. R. 722 ; sith nom. Walker v. 
London Corpn., 38 L. J. M. C. 107 ; 11 Cox, 
C. C. 280. 

6463. Order preferable to writ.] — R. v. Macklin, 
No. 6466, post. 


Sub-sect. 3. — Restitution Orders. 

A. By Whom and How made — Appeal. 

See Larceny Act, 1916 (c. 50), s. 45. 

6464. Only by court of trial.] — R. v. London 
Corpn., No. 6462, ante. 

6465. Order discretionary.] — Vilmont v. Bent- 
ley, No. 6495, jwst. 

6466. Right of person against whom order is 
made to be heard.] — I’risoner pleaiied guilty to 
several indictments charging him witli larceny : — 
Held : upon an appln. made on behalf of prose- 
cutor for an order for restitution of the stolen 
property, counsel might be heard in opposition 
to the appln. on behalf of the holders of the goods. 

Where under such circumstances the depositions 
taken before the magistrates disclosed clear cases 
of larceny, the ct. made the usual order for restitu- 
tion, though it was suggested that prisoner’s acts 
did not amount in law to felony, & that las con- 
fession ought not to be binding on the holders of 
the property. The order is preferable to a writ 
of restitution. — R. v. Macklin (1850), 15 J. P. 
518 ; 5 Cox, C. C. 216. 

0407 . ,] — K. V. Stanclipfe, No. 6477, post. 

6468. Effect of refusal to make order.] — Goods 
which have been stolen may be recovered in trover 


O’Neill v. Belfast Borouuii County 
Council, [1912] 2 1. 11. 310. — IR. 

J, Conatahh’s woundi^d in cjcccu- 

turn of duty — Not eivtitled to compen- 
sation.] — A force of police constables 
were endeavouring to effect the arrest 
of a homicidal maniac who had shot 
two men, & had taken up his position 
with a loaded revolver in the top room 
of his house, threatonlnK to shoot the 
first constable who would try to 
arrest him. The force of police had 
arrived on the scsene about 7 p.m. & 
surrounded the house, their object 
beiiiK to prevent the maniac fi*om 
gottinfiT out of the house, & to prevent 
any of the crowd of civilians from 
entering it. About 10 p.m. constable 
A., having entered the house to put 
out some civilians, went up the stairs 
to try & secure the maniac. The latter 
shot at & wounded the constable. 
Constable B. was also shot while 
endeavouring to effect an entrance 

J. — ^VOL, XV. 


through the window. The shots were 
llred at the policemen in order to 
prevent arrest. Evidence was given 
that a great disturbance of the public 
peace was going on. On applications 
by A. & B. for compensation for 
maiming -.—Held : A. & B. wert^ not 
entitled to compensation. — Mauuire 
& Wai>^h V. Limerick Corpn. (1908), 
42 X. L. T. 197.— IR. 

PART XVI. SECT. 3, SUB-SECT. 3.— A. 

m. Order by justices to deliver up 
goods — Whether formal order necessary.] 
— It is not necessary that an order by 
justices requiring deft, to deliver up 
goods should be formally drawn uj) 
before it can be acted upon — B- 
Panton, Ex p. Mau (1885), 11 V. L. R. 
503.— AUS. 

n. Court of trial.] — Prisoner was 
convicted of stealing cattle, which 
were sold by him on the following day 
in market overt, & wore resold upon 


the same day also in market overt, the 
purehases being bond fide : — Held : the 
judge at the trial had jurisdiction to 
order the restitutimi of the cattle to 
the person from whose land they had 
been stolen. — R. v. Horan (1872), 
I. K. 6 C. L. 293.— IR, 

o. Court o f Appeal. ] — W hero the trial 
iudge had decided that an article 
alleged to have been stolen belongs to 
a witness for the prosecution, & has 
awarded restitution thereof, the Appel- 
late Division, although setting aside 
the conviction, may order that the 
article be left with such witness. In 
such cose another claiming to be the 
rightful owner may proceed in a civil 
action for its recovery. — R. v. Mar- 
CENIUK, [1923] 3 W. W. R. 758.— CAN. 

p. Absence of identification of stolen 
property at trial — Order made to restore 
property found on prisoner to prisoner. ] 
— R.v. Haverstock( 1901), 21 C. L. T. 
482. — bAN. 


O 
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from the purchaser of them in market overt, upon 
a conversion by him subsequent to the conviction 
of the felon, without any order for restitution 
having been made ; for the effect of 7 8 Oeo. 4, 

c. 29, s. 57, is to revest the property in stolen 
goods in the original owner upon conviction of 
the felon. — S cattergood v, Sylvester (1850), 
15 Q. B. 506 ; 19 L. J. Q. B, 447 ; 15 L. T. O. S. 
227 ; 14 Jur. 977 ; 14 J. R Jo. 351 ; 117 E. R, 
551. 

Annotations: — Consd. Nlckllngr v. Heaps (1870), 21 L. T. 

754 ; Chichester v. Hill {1882). 52 L. J. Q. B. ICO. Reid. 

R. r. Wollez (18(i0), 8 Cox, C. C. 337 ; K. v. Stancliife 

(1869), 11 Cox, C. C. 318; Lindsay v. Cundy (1876), 1 

U. B. D. 348 ; Dolanoy v. Wallis (1884), 15 Cox, C. C. 525 ; 

Vilmont v. Bentley (1886), 18 Q. B. I). 322 ; Moss v. 

Hancock, [1899] 2 Q. B. Ill ; Be Vautin, Ex p, Saffery, 

[1899] 2 Q. B. 549. 

-.] — The refusal of the ct. before which 
a thief has been convicted to make an order for 
restitution of pawned stolen goods under Pawn- 
brokers Act, 1872 (c. 93), s. 30, is no bar to the 
exercise in the Metropolis of the summary juris- 
diction under Meiropolit-an Police (courts Act, 
1839 (c. 71), s. 40 . — Ex ]}. Davison (1896), 60 

J. P. 808 ; 13 T. L. R. 93, D. C. 

Annotation : — Befd. Leicester r. Cherryman (1907), 96 L. T. 

784. 

6470. No right of appeal against order — Certiorari 
not granted from Central Criminal Court.] — R. 

Central Criminal Court J J., No. 6502, post, 

6471. Variation or annulment of order by 

Court of Criminal Appeal.] — Where upon a convic- 
tion an order for the restitution of stolen property 
lias been made by the ct. of trial, although, upon 
an appeal by the convicted person to the Ct. of 
Criminal Appeal, the person against whom the 
order of restitution has been made has, in the 
event of that ct. proposing of its own motion to 
annul or vary that order, a right to be heard under 
r. 9 of the C'riininal Appeal Rules, 1908, he has no 
right liimself to initiate an appeal against the 
order.— R. v. Elliott, [1908J 2 K. B, 452 ; 77 
L. J. K. B. 812 ; 99 L. T. 200 ; 72 ,T. P. 285 ; 24 
T. L. R. 645 ; 52 Sol. Jo. 535 ; 21 Cox, C. C. 666 ; 
1 Cr. App. Rep. 15, (L C. A. 

6472. Failure to obey order — Attachment for 
contempt of court.] — W. & B. were convicted of 
stealing the goods of G. H., before prisoners 
were convicted, acquired a title to the goods, by 
making an advance of £1200 bond fide to W., who 
was the servant & agent of O., & had established 
his title to the goods upon an action of trover 
brought against him for their recovery by G. : — 
Held : notwithstanding the title had been acquired 
imder 5 & 6 Viet. c. 39, by H., the goods on con- 
viction of prisoners revested-,. in G., & the ct. 
ordered them to be restored under 7 & 8 Geo. 4, 
c. 29, s. 57. 


A2TO Procoeditri:. 

The order was not obeyed, & a rule was obtained 
calling on H. to show cause why he should not be 
attached for contempt, & a cross rule was obtained 
calling upon prosecut-or to show cause why the 
order of restitution made should not be rescinded. 
Rule for an attachment made absolute. — R. v, 
WoLLEZ (1860), 8 Cox, C. C. 337. 

6473. Effect of plea of ^Ity.] — R. v. Macklin, 
No. 6466, ante* 

B, When made. 

See Larceny Act, 1916 (c. 50), s. 45, Sale of 
Goods Act, 1893 (c. 71), ss. 23, 24. 

6474. On conviction for larceny.] — If the owmer 
of stolen goods prosecutes the felon to conviction, 
he shall have restitution, not witlxstan ding a sale 
in market-overt. — Smart’s (’ase (1678), 1 Freem. 

K. B. 460 ; 89 E. R. 344. 

6475. .] — The owner of goods stolen, pro- 
secuting the felon to conviction, cannot recover 
the value of them in trover from the person who 
purchased them in market overt, & sold them 
again before conviction, notwithstanding the 
owner gave liim notice of the robbery while they 
were in his possession. — Horwood Smith 
(1788), 2 Term Rep. 750 ; 100 E. R. 404. 

Annotations : — Consd.Featherstonhaugh r. JohiiHton (1818), 
8 Taiuit. 237 ; Scattergood v. .Sjdveater (1850), 15 Q. B. 
506. FoUd. LindBay v. Cundy (1876), 1 Q. B. D. 348. 
Consd. Moyce v. Nowington (1878), 4 Q. B. D. 32 ; Chiches- 
ter V. Hill (1882), 52 L. J. Q. B. 160. PoUd. Vilmont v. 
Bentley (1886), 18 Q. B. D. 322. Reid. Gimsoii v. Wood' 
full (1825), 2 C. & P. 41 ; Poor v. Humphrey (1835), 2 
Ad. & El. 495 ; White v. Garden (1851), 10 C, B. 919 ; 
Hiprgons V. Burton (1857), 26 L. J. Ex. 342 ; R. v. Wollez 
& BliNS, Be Hart (1860), 8 Cox, C. C. 337 ; R. v. Stancllffo 
(1869), 11 Cox, C. C. 318; Bentley v. Vilmont (1887), 
12 App. Cas. 471 ; Moss v. Hancock, [18991 2 B. Ill ; 
G. W. Ry. v. Lj>ndon & C'ounty Banking Co., [1901] 
A. C. 414. 

6476. -.]—Ex p. Solomons (1847), 11 

J. P. Jo. 54. 

6477. On conviction for obtaining by faise 
pretences — Cases prior to Saie of Goods Act, 1893, 
c. 71.] — R. V, Stanclifp'E (1869), 11 Cox, C. C. 318. 

6478. .] — W. obtained delivery of 

sheep from deft, by false pretences. Pltf. pur- 
chased the sheep from W. paid W. for them 
without knowledge of the fraud, deft, having done 
nothing in the meantime to avoid the contract 
between himself & W. Deft, finding that the 
sheep were on pltf.’s premises retook possession 
of them ; W. having been convicted of obtaining 
the sheep by false pretences on the prosecution 
of deft. ; — Held : the effect of Larceny Act, 1861 
(c. 96), s. 100, was not to revest the property in the 
sheep in deft, as against pltf., who had acquired a 
good title to them before the conviction, & con- 
sequently deft, was liable in an action by pltf. 
for the value of the sheep. — Moyce v. Newington 
(1878), 4 Q. B. D. 32 ; 48 L. J. Q. B. 125 ; 39 

L. T. 535 ; 43 J. P. 191 ; 27 W. R. 319 ; 14 Cox, 
0. C. 182. 


q. Prisoner sentenced for larceny of 
goM — Whether entitled on release to 
return of gold stolen or value,}— J. was 
convicted of the theft of 61 bars of 
gold & was sentenced to a term of im- 
prisonment. The gold found in his 
possession w'as retained by the police 
<K afterwards sold, the proceeds being 
paid into the public treasury. Some 
years after J. had served Ids term of 
imprisonment he brought an action 
against the Govt, for restoration of the 
gold or payment of its value : — Held : 
the Govt, not being a spoliator, J. was 
not entitled to have the gold restored 
to him before being called upon to 
prove his ownership, &• as J. had failed 
to prove his ownership the appeal must 


be dismissed. — Judklman v. Coixintal 
Government (1909), 3 Buch. A. C. 
446 ; 19 C. T. R. 442.-HS. AF. 

PART XVI. SECT. 3, SUB-SECT. 3.— B. 

6474 i. On conviction for larceny .] — 
Prisoner stole certain horses, the pro- 
perty of M. G. purchased them from 
prisoner & sold them by public auction 
lo C. Before the conviction of prisoner 
M. sued G. in the magistrate’s ct. & 
recovered judgment lor the value of 
the horses, (i. paid the amount into 
ct. Afterwards it was agreed between 
M. & G. that G. should take the money 
out of ct. again, & the judgment bo 
considered for the present as unsatls- 
flod, i’risoner having subsequently 


been convicted, M. applied for an order 
of restitution: — Hem: (1) the judg- 
ment had been satsfted by payment 
into ct., & the property in the horses 
had pa8S0<l to G. & his assignee. 0. ; 
(2) the agreement between M. « G. 
could not affect O., & no order of resti- 
tution could be made. — R. v. Price, 
2 J. R. N. S. 40.— N.Z. 

r. Alleged larceny of lamb — Pris- 
oner acquitted — Whether lamb taken 
from him restored.] — I’rlsoner was in- 
dicted for stealing a lamb, was ac- 
quitted, & thereupon applied to the 
ct. that a lamb wldoh had been taken 
from lilm by the iioUco, at the time of 
his apprehension & wlilQh answered 
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At^ncMions Babcock v, Lawson (1879), 4 Q. B. D. 

394. Apprvd. R. V, Central Criminal Court JJ. (1886), 

65 L. T. 486. N.F. Bentley v. Vilmont (1887), 12 App. 

Cas. 471. 

6479. '.] — -Tlie owner of goods, in- 
duced by fraud, parted with them under a volun- 
tary contract of sale which vested the property in 
the fraudulent purchasers. The goods were then 
sold in market overt to a purchaser without notice 
of the fraud. The fraudulent purchasers were 
afterwards convicted of obtaining the goods by 
false pretences : — Held : the property in the goods 
revested in the original owner upon conviction, 
& he was entitled to recover them from the innocent 
purchaser. — Bentley v. Vilmont (1887), 12 App. 
Cas. 471 ; 67 L. J. Q. B. 18 ; 57 L. T. 854 ; 52 
.T. P. 68 ; .36 W. R. 481 ; suh norn. Vilmont i\ 
Bentley, 3 T. L. R. 824, H. L. 

Anfiotations : — Gonsd. R. v. George (1901), 65 J. P. 729. 

Refd. Payne v. Wilson, [1895] 1 Q. B. 653. 

6480. Facts amounting to larceny.] — Where 

a person has been convicted of obtaining goods by 
false pretences or other means not amounting in 
law to larceny, the ct. cannot make an order of 
restitution of such goods. If the goods were 
obtained in such a manner as to amount in law 
to larceny, the ct. can make an order of resi itution, 
although the person has only been convicted of 
false pretences. — R. ik Walker (1901), 65 J. P. 
729. 

Annotations : — Refd. R. George (1001), 65 J. P. 729 ; 

R. V, Biancl (1003), 67 J. P. 443. 

Concurrent conviction for larceny.] 

Prisoner pleaded guilty to an indictment for 
obtaining goods by false pretences ; he also 
pleaded guilty to an indictriient which charged 
him with stealing the same : — Held : the ct. had 
power to make an order of restitution, — R. t?. 
Bianci (1903), 67 J. P. 443. 

0432, Property or proceeds in possession 

of accused.] — Where a person has been convicted 
of obtaining goods by false pretences or other 
wrongful means not amounting in law to larceny 
&; the person defrauded lias disadirmed the trans- 
action, & the goods or the proceeds thereof are in 
the possession of the deft., the ct. can make an 
order of restitution, — R. v. George (1901), 05 
J. P. 729. 

6483. .] — Prisoner, having x)l ended 

guilty to charges of obtaining goods by false pre- 
tences, stated that of £553 found on him, the 
greater part was obtained from the sale of goods 
obtained by false pretences from prosecutor. It 
appeared that £90 of the £553 was directly trace- 
able to another source. Counsel applied for an 
order for the payment to prosecutor of £463. 

The application was granted. — R. v, Cohen 
(1907), 71 J. P, 190. 

6484. Not after conviction under Post OfRce Act.] 

— The Postmaster General is not entitled to have 
restored to him moneys found on prisoner part of 


the proceeds of the theft, prisoner having pleaded 
guilty to an indictment for stealing a letter con- 
taining two bank notes the property of the 
Postmaster-General.— R, v, Jones (1881), 14 
Cox, C. C. 528. 

6485. Not after conviction for forgery.] — A judge 
has no jurisdiction to make an order that certain 
pawn-tickets found on a person who has been 
convicted & sentenced for uttering a forged bill 
of exchange, should be delivered over to prosecu- 
tor, although there is reason to believe that the 
goods represented by the pawn-tickets wei*e pur- 
chased by the proceeds of the forged bill. — R, v, 
Rolfe (1889), 53 J. P. 823. 

C. Agaimt Whom made, 

6486. Possessor of property.] — The ct. is bound 
by the statute to order restitution of property 
obtained by false pretences & the subject of the 
prosecution, wherever it is found ; & so likewise 
of properly received by a person knowing it to 
have been st/olen or obtained by false pretences, 
but the order is strictly limited to property 
identified at the trial as being the subject of the 
charge. Therefore it does not extend to property 
in the possession of innocent third i)ersons which 
was not produced & identified at the trial as being 
the subject of the indictment. — R. v. Goldsmith 
(1873), 12 Cox, C. V, 594. 

Anrmtaiion R. r. Smith (1873), 12 Cox, C. 0. 597. 

6487. Convicted person or his agent.] — R. 

V , Central Criminal Court JJ., No. 6502, po.st, 

6488. Trustee in bankruptcy of convicted 

person.] — V. bought shares of H. & induced H. to 
give him the ciertificates of the shares So to accept 
his cheque for £3,298 16.s*. in payment, representing 
that it would be met. The cheque was dishonoured 
& V. absconded. Soon afterwards V, was adjudi- 
cated bkpt. on a petition presented against him 
by H., based on the dishonoured cheque, H. 
alleging in his petition that he had a security or 
lien on the shares, which security or lien he valued 
at £3,200. Meantime 11. had issued a warrant 
against V., under which he was arrested So com- 
mitted for trial for fraud, & subsequently con- 
victed. Thereupon the certificates of the shares 
were, on an order of the ct. made under Larceny 
Act, 1861 (c. 96), s. 100, restored to H. The 
trustee in bkpey. of V. then claimed to redeem the 
shares at the value placed on them by 11. in his 
petition; — Held: (1) as the title to the shares 
had, on the conviction of V., revested in IT. under 
Larceny Act, 1861 (c. 96), s. 100, he ought not to 
be deprived of them by reason of his mistake in 
treating them as a security in his petition ; & 
(2) even if H. had affirmed the cont ract of sale for 
the shares, there was nothing in the Bankruptcy 
Act, 1883 (c. 52), or the rules thereunder, that 
entitled the trustee to redeem the shares at the 


the description of the stolon lamb, 
might be restored him : — Held : the 
ct. had no Jurisdiction t-o order the 
restoration of the lamb to prisoner, 
9 Geo. 4, c. 65, s. 50, which empowers 
the judge to direct the restitution of 
property, applying only to cases of 
conviction, not of acquittal. — H. v. 
MULREA (1840), 1 Craw. & D. 358. — IR, 

6485 i. Not after conviction for for- 
gery,] — N. was convicted of foi^ery, & 
at the time of his arrest he had in his 

E ossession moneys obtained from J. 

y means of forgery : — Held : J . was 
not entitled to an order for restitution 
of such moneys . — Re Nkustadt (1882), 
16 B. A. S. R. 17.— AUS. 


PART XVI. SECT. 8. SUB-SECT. 3.~ C. 

s. Police officers — Accused committed 
for trUil — Goods not snhject of charge. \ 
— -Kx p. Macmichael. (1904), 7 Can. 
Crlui, Cas. 549. — CAN. 

t, Prisoners money — To 

provide, means for defence.] — Where 
money lias been taken by the police 
from a prisoner committed for trial 
& remains in the hands of the gaol 
authorities, au order will be made by 
a judge in chambers, upon satisfactory 
affidavits, for payment to prisoner’s 
solr., with prisoner's consent, to pro- 
vide means for his defence. — Re 
Wylie, 3 J. R. N. S. 11. — N.Z. 


a. Not against purchaser in market 
overt — Under Impounding Act. ] — Deft., 
whose horse had been stolen, prose- 
cuted the thief to conviction, & ob- 
tained an order for its restitution to 
him. The horse after being stolen, & 
before being recovered by the police, 
was impounded for trespass, & regu- 
larly sold to pltf. under Impounding 
Act. In an action of trover a verdict 
was given for deft. : — Held : pltf. had 
obtained an Indefeasible title imder 
Impounding Act as against the original 
owner ; & the order of restitution was 
a nullity, as deft, was not at the time 
the order was made the owner of the 
horse. — Emblem r. McRae (1888), 9 
N. S. W. L. R. 182.— AUS. 

C 2 
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Sect, 8 * — of Properiy : Siih-sect 3 , 0 . 

amount at which th<‘y wore valued in the petition. 
— Be Vautin, Bx p, Saffery, 1 1899] 2 Q. B. 549 ; 
68 L. J. Q. B. 971 ; 48 W. K. 96 ; 48 Sol. Jo. 700 ; 
6 Mans. 391. 

Ajinotation : — As to (2) Refd. lie Button, Ex p. Voss, [1905] 
1 K. B. 602. 

6489. Possessor after sale in market overt.] — 

Smart’s Case, No. 6474, ayite. 

6490. .] — Burges v. Coney, No. 6461, on/c. 

6491. .] — SCATTERGOOD V. SYLVESTER, No. 

6468, ante. 

6492. .] — A coin which is current coin of 

the realm may be sold as a curiosity, & in such a 
case, if the seller is a thief who has stolen it from 
the owner & who has subsequently been prosecuted 
to conviction, an order for its restitution to the 
owner may be made under Larceny Act, 1801 
(c. 96), s. 100 : — Semble : no such order could be 
made if the coin had been passed into circulation 
as current money, although it might be possible 
to identify it. 

A thief stole from resp. a five-pound gold piece, 
which by Royal proclamation had been made 
current coin of the realm, & changed it with applt., 
who was a dealer in curiosities, for five sovereigns : 
— Held : under the circumstances the coin had 
not been received by applt, as current coin, & an 
order might be made under Larceny Act, 1861 
(c. 96), s. 100, ordering applt. to restore it to resp. 

The operation of the statute is to revest in 
prosecutor, on conviction of the thief, tlie pro- 
perty or the thing stolen, notwithstanding that 
the property in it has previously passed efl'ectively 
to a transferee as by sale in market overt (Chan- 
nel, J.). — Moss V. Hancock, [1899] 2 Q, B. Ill ; 
68 L. J. Q. B. 657 ; 80 L. T. 698 ; 63 J. P. 517 ; 
47 W. R. 698 ; 15 T. L. R. 353 ; 43 Sol. Jo. 479 ; 
19 Cox, C. C. 324, D. C. 

Annotations : — Refd. R. i’. DlckiriHon, [1920] K. B. 552; 
Banque Belpre v. Hauibrouck, [1921] 1 K. B. ;i21. 

6493. Not against purchaser who has resold 
before conviction.] — Horwood v. Smith, No. 6475, 
ante. 


6494. — -.] — Lindsay v. Cundy, No. 6505, 

pOHt, 

6495. — -.] — Only that person in whose hands 
goods obtained by false pretences are at the time 
of conviction is bound to restore ibem to the 
original owner, & a bond fide purchaser of the goods 
in market overt even before any avoidance of the 
contract, if he has possession of the goods at the 
time of conviction, is liable to have an order of 
restitution made against him. 

The order is made only against the person who 
has the goods in his possession at the time of the 
conviction. There is left a discretionary power to 
the ct. as to the granting of the order (Lord 
Esher, M.R.). — Vilmont v. Bentley (1886), 18 
Q. B. I). 322 ; 56 L. J. Q. B. 128 ; 56 L. T. 318 ; 
51 J. P. 436 ; 35 W. R. 238 ; 3 T. L. R. 185, C. A. ; 
affd. sub nom. Bentley v. Ailmont (1887), 12 
App. Cas. 471, H. L. 

Anmdaiions : — Consd. R. v. KoenUr (1894), 58 J. P. G41 ; 

R. V. Geoi^e (1901 ), 05 J. P. 729. Refd. Payne v, Wilaon, 

[1895] 1 Q. B. 65H. 


D, Property Subject of Order. 

See Larceny Act, 1916 (c. 50), s. 45, A Sale of 
Goods Act, 1893 (c. 71), ss. 23, 24. 

6496. Property must be subject of charge.] 
— ^After the trial A conviction of a felon, the 
judges who presided at the trial made an order, 
directing that propeiiy found in his possession 
when he was apprehended should be disposed of in 
a particular manner. This property was not part 
of that which had been stolen, nor was it con- 
nected therewith : — Held: the order w'as bad, as 
the judges had no jurisdiction to make it. — R. v, 
(]ITY OF TjONDON Corpn. (1858), E. B. A E. 509 ; 
27 L. J. M. G. 231 ; 4 Jur. N. S. 1078 ; 120 E, R. 
599 ; sub nom. R. v. Pierc^e, Burgess k Tester, 
Bell, C. G. 235 ; 8 (^ox, G. G. 341 ; 22 J, P. Jo, 
368 ; previous proceed inys^ sub nom. R. v. Pierce 
(1857), 7 Gox, G. G. 206,' Ex. Gh. 

6497. Property must be identified at trial.] — R. 
V. Mackltn, No. 6166, ante. 

6498. .] — R. V. Goldsmith, No. 6480, ante. 

6499. .] — An oi*der of restitution of property 


PART XVI. SECT. 3, SUB-SECT. 3.-^ D. 

6496 i. Property must be subject of 
charae.] — On an indictment for stealiiij? 
gooQH prisoner was acquitted., the de- 
fence being; that the goods were his 
own : — Held : It was virtually a tinding 
hy the jury that the goods were not 
the property of prosecutor, &, theur- 
fore, the judge had no right to ordtjr 
them to be restored to liim. — R. v. 
Evelkth (1861), 5 All. 201.— CAN. 

6496 ii. .J — Deft, was convicted 

of having received certain plates 
covered with amalgam, stolen from a 
crushing mill, knowing them to have 
been stolen. An application w'as made 
by N. Co. for restitution to them of a 
bar of gold extracted by deft, from 
the amalgam. It being uncertain 
whether the co,, or S., were the parties 
properly entitled to the gold, it w’as 
ordered that the gold be handed over 
to the co. & S. on their joint receipt, 
or to the co. with the sanction of S. — 
K. V. Black (1873), 9 N. S. R. 231.— 
CAN. 

b. Theft of cow — Sale to inno- 

cent purchaser — Whether calf not even 
in embryo at date of conviction return- 
able.] — R.’s cow having bcuiu stolen, 
the thief, after a lapse of a year 
& a half, was convicted. Six months 
after the theft, V. innoctuitly pur- 
chased the cow which, while in his 
possession, had a calf. The ma^strate 
under the above sect, ordered that the 
cow & calf should bo delivered up by 
V. to R. : — Held : as the calf was not 


even in embryo at the date of the theft, 
the order to deliver up the calf w^as 
illegal. — Re Vernkdk (1880), I. L. R. 
10 Mad. 25.— IND. 

c. Theft of fowl — Not in pos- 

session of police — Whether order for 
restitution bad.] — A. was convicted 
before justices under Summary Juiis- 
dlctioii (Ireland) Act, 1802 (c. 50), s. 8, 
for the theft of a fowl, & the order in 
addition directed the restoration of 
the fowl to complainant. The fowl 
was not & had never come into the 
poHSOHsion of the police : — Held : the 
order was bad, as the jiistiecs had no 
jurisdiction to order the restoration of 
property under this sect.- — R. (Han- 
non) V . LondonpkRRY JJ. (1910), 44 
I. L. T. 135.— IR. 

d. In possession of police — 

Police {Property) Act ^ 1897 (r. 30), s. 1.] 
— The above sect, applies whenever 
the property is in possession of the 
police for the purpose of a criminal 
prosecution, no matter from whom or 
in w hat way it came into their hands. — 
R. (CiTiiTiH) V. Louth Countv JJ., 
[19161 2 I. R. 616.— IR. 

e. Whether proceeds of pro- 

perty stolen included in restitution 
order.] — An order could be made under 
Larceny Act, 1867, s. 99, for restitution 
of the proceeds of the property stolen 
as well as of the propeixy itself. What 
are such proceed^ must be decided by 
the ct. on the application. — K. v. 
Doylk & Hinge (1891), 10 N. Z. h. R. 
167.— N.Z. 


f. Not money jiroceeds of for- 

oery.\ — N. was convicted of forgery, 
& at the time of his arrest he had in 
his possession moneys obtained from 
J. by means of forgery: — Held: J. 
was not entitled to an order for 
restitution of such moin^ys. — Re Nku- 
HTADT (1882), 16 B. A. S. R. 17.— AUS. 

6497 i. Property must he identified at 
trial.] — M. was indicted for stealing 
^95 in bank in)t(?K, & acquitted. He 
applied to have $37 in notes, found on 
his pei'son when arrested, returned to 
him, which was resisted on behalf of 
prosecutor. P. E. Island statute, 
6 Will. 4, c. 22, s. 38, enacts that when 
a prisoner is not convicted the ct. 
may if it secs fit order restitution of the 
u’operty where it. “ clearly appears 
o have been stolen from the owuier.'* 
When arrested prisoner had the money 
sew’od up in his trousers, among the 
notes was a $5 one of the Bank of 
N. B., a $5 of the Bank of H., & a 
$5 of the Bank of M., & when asked 
why he had put the money' there he 
said, “ To hide it from the police.'* 
Prosecutor swore he had carefully' 
counted the money before the robi)ery 
& that it included a $5 Bank of N. B. 
note, & a $5 Bank of H. note : — Held : 
tlie fwidcncc was not siifhclent to 
identify the notes as prosecutor’s, Sc 
the application must be granted. — 
R. V. MulNTYKK (1877), 2 P. E. I. 
154.— CAN. 

6497 ii. .] — R. v. Haverstouk 

(1901), 21 C. L. T. 482.— CAN. 
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stolen will extend only to such property as is pro- 
duced & identified in the course of the trial, & 
not to all the articles named in the indictment, 
unless so produced & identified, & in the possession 
of the ct. — B. i\ Smith (1873), 12 Cox, C. C. 597. 

5500. Property in possession of person not 

called as witness.]— B. v. Ford (1809), 11 Cox, 
C. C. 320, n. 

6501. Proceeds of property in hands of convicted 
person or his agent.]— Haris’s Case (1008), Noy, 
128 ; 1 Hale, P. C. 542 ; 74 F. B. 1092. 

Annoiaiions : — Refd. Golijchtly v. Reynolds (1772), Lofft, 

88 ; R. V. Central Criminal Court JJ., Foisard’s Case 

(1880), 35 W. K. 243. 

6502. .] — By Larceny Act, 1801 (c. 90), 

8. 100, if any person guilty of obtaining any pro- 
perty by false pretences is convicted thereof, in 
such case the property shall be restored to the 
owner or his representative, in every such case 
the ct. before whom any such person shall be tried 
sliall liave power to order the restitution thereof 
in a summary manner. Q. B. J)iv. having dis- 
charged a rule for a certiorari to remove an order 
for restitution made under above sect. : — Held : 


(1) there was no appeal to the Ct. of Appeal; 

(2) an order might be made under above sect, for 
the restitution of the proceeds of the property, as 
well as of the proj^erty itself, it might be made 
upon an agent who held such proceeds for the 
convict, without notice of the fraud. — B. v. 


Central Criminal Court JJ. (1880), 18 Q. B. D. 
314 ; 50 I.. J. M. C. 25 ; 50 L. T. 352 ; 51 J. P. 
229 ; 35 W. R. 243 ; 10 Cox, V,. C. 190, C. A. 

6503. Not as to property & proceeds.] — E. 

& P. were convicted of stealing from prosecutors 
certain goods, <te T. was at the same time convicted 
of feloidously receiving them. 1. had bought the 
goods from E. & P., <te had then sold them to 1)., 
who took <fe paid for i/hem bonCt fide. An order 
was made at sessions for the restitution of the 
stohm goods to prosecutors, A also for the restitu- 
tion to them of certain hank notes A moneys, 
which were the proceeds of tiie stohm goods, A 
were found on prisoners at tlu‘ time of their arrest ; 
— Held : the sessions should only have ordered 
the restitution (uiher of the stolen goods or of 
their proceeds, but not of both. — B. v. London 
County J.L, Ex p. Drutmer A Co, (1908), 72 
J. P. 513, D. C. 

6504. Horse bought with stolen money — 

Restitution of horse.] — Prisoner had been convicted 
of stealing money ; it appeared that h(^ had left 
in the care of another, a horse, which, it appeared 
from the evidence in the case, he must have pur- 
chased with the stolen money : — Held : the ct-. 
which tried him might make an order for the 


deli^^ery of the horse to prosecutor. — B. v. Powell 
(1830), 7 C. A P. 040. 

Annotation: — Refd. R. r. Central Criminal Court JJ., 
Foisard’s Case (1886), 35 W. R. 243. 

6505. Not as to proceeds in hands of 

innocent holder for value.] — By Larceny Act, 
1801 (c. 90), s. 100, if any person guilty of obtaining 
any chattel, money or other property by false 
pretences, shall be indicted on behalf of the owner 
of the property A convicted, in such case the pro- 
perty shall be restored to the owner. By sect. 1 
of tjfiat Act, the term “property” shall include 
not only such property as shall have been originally 
in the possession or under the control of any party, 
but also any property into which the same may 
have been converted. 

Before the conviction, defts. had bond fide pur- 
chased the goods of prisoner A resold them to 
other persons. Pltfs. having brouglit an action 
for the conversion of the goods : — Held : the title 
acquired under the above Act by the owner of tlie 
property dated from the conviction A had no 
relation back to the original fraud ; A defts., 
having parted with the goods whcui they had a 
good title, pltfs. could recover neither the goods 
nor th(5 proceeds. — L indsay v. Cundy( 1870), 1 
Q. B. D. 348 ; 45 L. J. Q. B. 381 ; 34 L. T. 314 ; 
24 W. K. 730 ; 13 (V)X, C. (’. 102 ; revsd. on other 
grounds (1877), 2 Q. B. D. 90, C. A. ; sub nom, 
Cundy V. Lindsay (1878), 3 App. Las. 459, H. L. 

Annotations: — Consd. Ee Reed, Ex j). Barnett (1876), 3 
Cli. D. 123 ; Moyoe v. Newington (1878), 4 Q. B. D. 32 ; 
Bentley v. Vilniont (1887), 12 App. Can. 471. Refd. R. v. 
CcntralC/riminalOourt J J. (1886), 18 Q. B. 1). 314. Mentd. 
Attenborough r. St. Katharine’s Dock Co. (1 878), 3 C. F. D. 
450 ; Babcock v. Lawson (1879), 4 Q. B. l). 394 ; Hender- 
son V. Williams, L1895] 1 Q. B. 521 ; Kings Norton Metal 
Co. V. Edridge Merrel t, Kings Norton Metal Co. v. Roberts 
(1897), 14 T. L. R. 98 ; Re International Soc. of Auctioneers 
A Valuers, Baillie’s Case, 11898] 1 Ch. 110 ; G. W. Ry. y. 
London A County Bankiug Co., [1901 ] A. t!. 414 ; Whito- 
horn V. Davison, [1911] 1 K. B. 463 ; Phillips v. Brooks, 
[191 9 J 2 K. B. 243 ; Folkes v. King, [1923J 1 K. B. 282. 

6506. Theft of coin — Restitution of coins into 
which changed.] — Hanberrie’s Case (prior to 
1599), cited Cro. Eliz. 001 ; 78 E. K. 900. 

Annotations: — Refd. Holiday Hicks (1599), (’ro. Eliz. 

661 ; R. V. Central Criminal Court JJ. (1886), 17 Q. B. D. 
598. 

6507. .] — Holiday p. Hicks (1599), 

Cro. Eliz. 001 ; 78 E. R. 900. 

Amwtotions : — Refd. Golightly v. Reynolds (1772), liOilt, 

88 ; R. Central Criminal Court J J. (1886), 55 L. J. M. C. 
183 ; Moss v. Hancock, [18991 2 Q. B. 111. 

6508. Current Coin.] — Moss v. Hancock, 

No. 0492, ante. 

6509. Coin valuable as curio.] — Moss v, 

Hancock, No. 0492, ayite. 

6510. Theft of valuable security — Innocent holder 


fir* Theft of coin.] — Where two 

persons were Jointly charged with lar- 
ceny of money, A part of the money 
found in possession of one of the 
prisonors was identilied as part of the 
stolen property, the identification of 
tho money is equally material against 
both prison(;rs, A tho ct. n^fused to 
make an order for the I'cturn of the 
money found on the second prisoner. — 
•vi* (1893), 12 N. Z. L. R. 


•!?; ~~r~T " — r*l — Prisoner was coin- 
mitled for t-rial on two charges of 
mreeny. Or» his arrest two days ufier 
the robbery tho police took away from 
prlsonor]s lodgings the sum of £.50 lOs. 
m gold A seven £l notes. It ai)pearod 
from the depositions tdiat one of the 
notes had been identified by one of 
the prosecutors as his property. The 
police handed over to prisoner’s solrs. 


£15 of the money. Upon the 

application of prisoner’s wife to have 
t he balance of the money returned to 
her, with the exception of the note 
which had been identified, upon the 
ground that the sum of £50 10s. was 
her own property, the ct, refused to 
make the order asked for. — R. v. 
Griffin (1893), 12 N. Z. L. R. 31.— 
N.Z. 

k. Theft of 7'aluablc securiiu — Cur- 
rem;!/ note passing by mere delivery — 
Whether restitution order made against 
Uorernment.]~~A eurreiiey note was 
changed by M. at tho Govt. Treasury 
on the S. Hills. M. was subHequently 
convioti‘d by tho sessions ct. of S. of 
having stolen the note from S. The note 
was produced in evidence at the t rial, A 
thi5 ct. directed it to be given up to S. 
from whom it had been stolen : — 
Held : tho sessions ct. was wrong. A 
note of this kind being in legal view 


money, tho properly in it passes by 
m('re deliv(!ry, A nothing short of fraud 
in taking an instrument payable to 
bearer will engraft an (exception upon 
the rule. — Re Salem Collector (1873), 
7 Mad. 233.— IND. 

1, Prisoner acquitted of murder — • 
Return of wexipon.] — Applt.’s shot gun 
A rifle were seized when he was arrested 
on a charge of murder. The evidence 
of the accused on tho trial was that his 
wife t-old him that D., who was 
married to accused’s sister, had had 
criminal association with her five 
years previously. Ho took his gun A 
went to D.’s house Intending to kill 
him, but on getting there lie told D. 
he would give him a week to leave tho 
country. He tlion went home A had 
further conversation with his wdfe, in 
wliioh she admitted criminal associa- 
tion with D, during the five years 
previously. He got up the next 
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Sect 3. — Rcsiitution of Property : Sub-^ect, 3, D. ; 
8ub-8ect. 4. Part XVII* Sect, 1 : Suh-aecis, 
2, A. 

for value.] — Bank notes, though stolen, are the 
property of the person to whom they are paid 
without knowledge of the larceny. — Miller v. 
Race (1758), 1 Burr. 452 ; 2 Keny. 189 ; 97 E. R. 
398. 

Annotatio7i8 : — Apld. Peacock v. Rhodes (1781), 2 Dong. 
K. B, 033. FoUd. Lawson v. Weston (1801), 4 Esp. 5o. 
Consd. Snow v. Peacock (1826), 3 Bing. 406 ; Glyn v. 
Soares (1836), 1 Y. & C. Ex. 044 ; Banque Beige v. Ham- 
brouck, [1021] 1 K. B. 321. Reid. Grant r. Vaughan 
(1764), 3 Burr. 1516; Clarke v. Shee (1774), 1 Cowp. 
197 ; R. V, Sadi & Morris (1787), 1 Leach, 468 ; Mead v. 
Young (1790), 4 Term Rep. 28 ; Glyn v. Baker (1811), 
13 East, 509; Wookey v. Pole (1820), 4 B. & Aid. 1 ; 
Gill V, Cubitt (1824), 3 B. & C. 466 ; Camidge v, Allenby 
(1827), 6 B. & C. 373 ; Easley r. Crockford (1833), 10 
Bing. 243 ; Goodwin v. Robarts (1875), L. R. 10 Exch. 
337 ; London & Comity Banking Co. v. London & River 
Plate Bank (1888), 21 Q. B. 11. 535 ; Moss v, Hancock, 
[1899] 2 Q. B. 111. Mentd. Wright r. Reed (1790), 3 
Term Rep. 554 ; Stuart v. Bute (1806), 11 Vos. 657 ; 
Lang r. Smyth (1831), 7 Bing. 284 ; Robinson in Reynolds 
(1841), 2 Q. B. i96 ; Partridge v. Bank of England (1846), 

0 Q. B. 396 ; Litchfield Union Grdns. v. Greene (1857), 

1 H. & N. 884 ; Keene v. Beard (1860), 8 C. B. N. S. 372 ; 
Ancona r. Marks (1862), 5 L. T. 753 ; Crouch v. Credit 
Fonder of England (1873), L. R. 8 Q. B. 374 ; Leveno v. 
Maton (1907), 51 Sol. .Jo. 532 ; Rc Craven, Crew'dson v. 
Craven (1908), 99 L. T. 390. 

6511. ,] — The ct. cannot undt^r 7 & 8 

Geo. 4, c. 29, s. 57, order a Bank of England note 
which has been paid & cancelled, to be delivered 
up to prosecutor of an indictment against the 
party who stole it. — R. v, Stanton (1836), 7 C. & 
P. 431. 

Annotation ;• -Reid. Chichester v. Hill (1882), 52 L. J. Q. B. 
160. 

6512. — .] — The owner of a negotiable 

instrument which has been stolen has no title to 
it as against a bond fide holder for value, although 
he has prosecuted the thief to conviction. 

A New Zealand Govt. Bond, which is a negotiable 
instnunent, the property of C., was stolen from liis 
house. A person was subsequently convicted, on 
the prosecution of 0. for receiving the bond well 
knowing it to have been stolen. The bond having 


passed into the hands of H. a bond fide holder for 
value, C. brought an action against H. to recover 
it : — Held : the proviso in Larceny Act, 1861 
(c. 96), s. 100 not only prevented a summary order 
being made for the restitution of a negotiable 
instrument, but was an answer to an action brought 
to recover such instrument. — Chichester v. Hill 
& Son (1882), 52 L. J. Q. B. 160 ; 48 L. T. 364 ; 
47 J. P. 324 ; 31 W. R. 245 ; 15 Cox, C. C. 258, 
D. C. 

Rights of bona fide transferee without 

notice.] — See Bills of Excjhange, Promissory 
Notes & Negotiable Instruments, Vol. VI,, 
pp. 423-425, Nos. 2751-2765, 


Sub-sect. 4. — Goods pawned. 

See Pawnbrokers Act, 1872 (c. 93), s. 30, 

6513. Order for restitution upon payment — 
Power not exercised — Right to bring action for 
detinue.] — An agent of pltfs. having been con- 
victed by a ct. of summary jurisdiction of larceny 
as a bailee in respect of certain goods of pltfs. 
which he had pawned with deft., a pawnbroker, 
the ct. made an order under Pawnbrokers Act, 
1872 (c. 93), s. 30 (2), on the appln. of the police 
officer in charge of the case, which appln. pltfs.’ 
representative, though present neither supported 
nor opposed, for the return of the goods on pay- 
ment by pltfs. of the amount of the loan. Pltfs. 
did not comply with the order, & subsequently 
sued deft, in the county ct. for the return of the 
goods obtained judgment ; — Held : the judg- 
ment was right. — Leicester & Co. v, Cherryman 
[1907) 2 K. B. 101 ; 76 L. J. K. B. 678 ; 96 L. T. 
784 ; 71 J. P. 301 ; 23 T. L, R. 444 ; 51 Sol. Jo. 
429, D. C. 

651 4. Order not made by court of trial — Power 
of metropolitan magistrate to order return of 
property — Metropolitan Police Courts Act, 1839 
(c. 71),s. 40.] — Ex p, Davison, No. 6469, ante, 

ScCf generally, Pawns and Pledges. 


Part XVII. — Offences against the Sovereign. 


Sect. L— TREASON. 

Sub-sect. 1, — In Generai.. 

6515. Breach of allegiance to the Crown.] — On 

an indictment for high treason it must appear 
unequivocally that the criminal owed allegiance 
to the Crown. — R. v. Tucker (1694), 1 Ld, Kaym. 
1 ; Show. Pari. Cas. 186 ; Garth. 317 ; Comb. 


257 ; Holt. K. B. 079 ; 3 T^v. 396 ; Skin. 360, 
425, 442 ; 4 Mod. Rep. 162 ; 12 Mod. Rep. 51 ; 
2 Salk. 630 ; 91 E, R. 897. 

Annotation: — Reid. Scot v. Schaurtz (1730), 2 Cam. 077. 

6516. Effect of deposition of King — Com- 

passing death of reigning King’s father.) — R. 

Mortimer (1330), Post. 380 ; 1 Hale, P. C. 106. 


morning early &, near D.’s 

house, waylaid him & shot him. The 
jury found him not guilty. On 
accused’s ai)plicatiou for an order for 
the return of the gun He rifle : — Held : 
inasmuch as a verdict of murder was 
the only verdict open on the evidence, 
the administration of the law should 
not he further discredited by the return 
of the weapons to the assassin. — R. tJ. 
Beouin (1922), 31 B. C. R. 429. — 
CAN. 

PART XVI. SECT. 3, SUB-SECT. 4. 

m. Order for restitution upon jjay- 
nient — Wheiher power to make such 
order.] — No matter with what bond 
/idea a pawnbroker may have acted in 
twlvanclng money on stolen goods, the 
ct. will not order the owner of the 


goods, after convicting prisoner, to pay 
the whole or any part of the sums so 
advanced. — R. t’. Saruent (1851), 6 
Cox, C. e. 499.— IR. 

n. i-harye ayavnst prisoner not pro- 
ceeded vntA — Goods returned to original 
owner — Whether justices hud power to 
make such order.] — Goods alleged to 
have been stolen were pawned with 
a duly licensed pawnbroker in the 
ordinary course of his business. The 
goods were identified in the pawn- 
broker's shop by an employee of the 
owner ot the property. A warrant was 
issued for the arrest of the pledgor 
on a charge of stealing the goods, i 
The pawnbroker, at the request of ! 
the police, handed over the goods j 
pawned to the pollcje, & obtained 
a receipt for them. The wan’ant for 


the arrest of the pledgor was siibse- 
q^uently canccllod, & the ciiminal 
cmarge W'as not proceeded with. The 
police applied to the justices at petty 
Hossioni^ for an order as to the disposm 
of the property In their i)os8essioii. 
The justices made an order returning 
the goods to the true owner thereof, 
notwithstanding that the pawnbroker 
had not J>oen paid the amount duo to 
him in respect of the property pawned : 
— field : the property pawned had 
come Into the possession of the police 
in connection with a criminal cnarge 
within Police Property Act, 1807 
(c. 30), 8. 1 (1), & the justices had power 
to make such an order. — R. (Curtis) 
w. Louth County JJ, (I91fl),50 1. L. T. 
191 ; subsequent proceedings, [1916] 
2 I. R. 616.— IR. 
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Part XVII.— Offences against the Sovereign. 


6517. As chief magistrate.] — K. v. Sinder- 

COME (1657), 5 State Tr. 842. 

6518. Treason Act, 1351 (c. 2), declaratory of 
Common Law.] — R. v» Sindercome, No. 6517, 

6519. .] — Treason Act, 1351 (c. 2), is 

declaratory only of the Common I-»aw, — Bellew 
& Norman’s Case (1673), 1 Vent. 254 ; 86 E. R. 
170. 

6520. PubUshlng papal bull — 13 Eliz. c. 2.] — 

The translation of a Pajjal bull & its publication in 
a newspaper simply for the information of readers 
is not a contravention of above Act. The words of 
the statute “ publish or put in use ” mean publish- 
ing so as to make the bull operative in tlus country. 
— Mathew v, “ The Times ” Publishing Co., 
Ltd. (1913), 29 T. L. R. 471. 


Sub-sect. 2. — Overt Acts. 


A. In (fCneraL 


6521. Essential ingredient of offence — Overt act 
defined.] — That bare words arc not treason is very 
true in some cases, for loose words spoken without 
relation to any act or design are not treason or an 
overt act ; but arguments & words of persmision 
to engage^ in such design or resolution <fe directing 
or proposing the best way for effecting it are overt 
act s of liigh treason as much as if two agree together 
to kill tile King though tfie agreement be verbal 
only not reduced to writing ; likewise consulting 
togetlicr for such a purpose, is an overt act of 
treason. For it is the imagination, the comiiassing 
& designing the death of the King, that is the 
treason. But there is no way of discovering those 
compassings or imaginations in order to punish 
a traitor but by some external act that may be 
sullicicnt to manifest such an intention & purpose. 
Evidence may be given of a treasonable conspiracy, 
at any time before or after the time alleged in the 
indictment (Holt, CJ,), — (hARNocK’s P.ase (1696), 
Holt, K. B. 301, 681 ; 1 {Salk. 288 ; 2 Salk. 031 ; 
90 E. K. 1066, 1276 ; miJt nom. K. v, Charnock, 
King k. Keyes, 12 State Tr. 1877. 

Annotatwn : — Refd. II. v. Duffy (1849), 4 Cox, C. C. 204. 


6522. ,J — Any act manifesting the 

criminal intention & tending towards the accom- 
I)lisliment of the criminal object is, in the language 
of the law, an overt act (Abbott, C.J., in charge 
to grand jury). 

Any attempt by numbers & by force to compel 
His Majesty to alt/er his measures and counsels is 
most undoubtedly a levying of war wiHiin Treason 
Act, 1795 (c. 7) (Abbott, C.J.). — R. v. Thistle- 
wood (1820), 33 State Tr. 681, 

Anrujiations Consd. R. v. Mitehol (1848), 6 State Tr. N. S, 
Smith O’Brien (1848), 7 State Tr. N. S. 1 ; 

7 Staj^ Tr. N. S. 795 ; Miilcahy r. K. 

O’Brien, etc. r. U. (1849), 
a Cox, C. C. 360. Mentd. H. r. CmnrnlnK (1848), 7 State 
Tr. N. S. 485 ; R. v. Martin (1818), 6 State Tr. N. S, 925 ; 

(1848), 5 Cox, C.C!. 348 ; R. v, Tate 
(1908), 77 L. J. K. B. 1043 ; R. v. Bloodworth (1913), 9 
On App. Rep. 80; R. v. Watson (1913), 8 Cr. App. Rep. 


i?. Sufficiency of Proof , 

6523. Two witnesses necessary-rOne may speak 
from hearsay.] — One witness of liis own knowledge, 
& another by hearsay from him, though at the 
third or fourth liand, are two sufficient witnesses 
in high treason. — Thomas’s Case (1553), 1 Dyer, 
99 b ; 73 E. R. 218. 

6524. Both must be believed.] — R. v. 

Castlemaine (Earl) (1680), 7 State Tr. 1067. 

6525. Need not speak to same act.] — If 

any one overt act tending to the compassing of 
the King’s death be laid in the indictment, then 
any other act which tends to the compassing 
of the King’s death may be given in evidence 
together with that which is laid in the indict- 
ment. 

One witness to prove one overt act tending to 
compassing the King’s death, & another witness 
to prove another act tending to the same end, are 
sufficient. 

If a man be indicted for words only, that is not 
liigh treason. But if he be indicted for compassing 
the King’s death, there words may bo laid as an 
overt, act to prove that he compassed the death of 
the King. 

The first overt act is their meeting, consulting 
& proposing to put the King to death. The 
second, their sitting together, & assumiiig an 
authority to put the King to death. The third is 
sentencing the King. Any one of these facts prove 
the indictment. — Regicides’ Case D660), 5 

State Tr. 947 ; Kol. 7, 10 ; 84 E. R. 1056. 
Annotation: — Mentd. Crosthwaito v. Gardner (1852), 18 

Q. B. 640. 

6526. .] — If there be several overt 

acts or facts which are evidences of the same 
treason, if there bo one witness to prove one such 
overt act at one time, <fe another witness to prove 
another overt act at another time, these are two 
sufficient witnesses of that treason (Noiini, O.J.). 
— Popish Lords’ (Five) Case (1680), 7 State Tr. 
1217. 

6527. .] — If in case there be but one 

witness to prove a direct treason <fc another witness 
to a circumstance that contributes to that treason, 
that will make two witnesses to prove Hie treason 
(Jefferies, C.J.). 

If it were an indictment only for Hie levying 
of war, there must be an actual war levied ; but 
this is an indictment for compassing the death 
of the King, & the other treason may be given in 
evidence to prove the conspiracy of the King’s 
death (Jefferies, C.J.). — R. v, Sidney (1683), 
9 State Tr. 817. 

Annotations: — Reid. R. v. Wateon (1817), 2 Stark. 116 

R. V. Duffy (1849), 4 Cox.C. C. 294. Mentd. R. v. Hayes 

(1684), 10 State Tr. 307 ; R. v. Crowby (1695), 12 Mod. 

Rep. 72 ; R. v. Hensoy (1758), 2 Keny. 366 ; Eaglcton v. 

KiiiKHton (1803), 8 Vch. 438 ; Doc d. Mudd r. Suckermore 

V1836), 5 Ad. & El. 703 ; R. v. Lovett (1839), 9 C. & P. 

462. 

6528. .] — Two witnesses are not 

necessary to every overt act of treason ; but one 
witness to one & another to another overt act is 
.sufficient. ~R. v, Lowick (1696), 13 State Tr. 
267 ; Holt, K. B. 088 ; 90 E. R. 1280. 

Annotations: — Mentd. R. v. Hollond (1794), 5 Term Rop. 

607 ; R. V. Duffy (1849), 7 State Tr. N. S. 795. 


PART XVII. SECT. 1, SUB-SECT. 2.— 

A. 

o. Essential ingreMcnt of offence,] 
—Letters to enemy ambassador in 
Umo of war constitute overt act of 
& oanmyt bo regarded as oon- 
stltutlng merely a preparation for the 
df^fenco^R. V. Blkiler. [1917] 1 

Can. Grim. Oas. 9 ; 
35 D. L. R. 274.— CAN. 


p. R. r. Waits (1794), 23 

State Tr. 11 67. —SCOT, 

q. .] — Letters to an enemy, 

which were mtercepied at the post 
office in their progress, & consequently 
did not reach their Intended destina- 
tion, are, nevertheless, overt acts of 
treason, in compassing the sevorelgn’s 
death, & adheiing to his enemies. — 


R. V. Jackson (1795), 1 Craw. & D. 
149.~-1R. 

r. -In order to constitute a 

levying of war against the King, It 
is neither the numbqr engaged, nor the 
force employed nor the species of 
weapon with which they may be 
armed, that wlU cjonstltute the overt 
act of treason. To prove such levying 
of war, it Is tho purpose & Intention, 
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Sect. 1. — Treason: Sutt-seci. 2, B, cfc C. ; suh-secL 3, 
A., B., C\, D . & E. (a) cfc (bM 

6529. — .,] — R. V. Stafford (Lord) 

(1713), Fost. 237 ; Gilb. 46 ; 10 Mod. Rep. 188 ; 
93 E. R. 255. 

6530. .] — R. V. Bb:hwick (1746), Fost. 

10 ; 18 State Tr. 367. 

Annotations: — Mentd. R. v. Harris (1762), 3 Burr. 1330 ; 
R. r. Wliiley (1840), 1 Car. & Kir. 150 ; R. v. Smythies 
(1840), 4 Cox. C. C. 04. 

6531. .] — R. v, Jelrias (1746), 1 

East, P. C. 130. 

6532. .] — Crompton r. Buti.er (1790), 

1 Hag. Con. 460. 

Annotation: — Consd. Evans Evans (1844), 1 Rob. Eccl* 

165. 

6533. Witnesses of handwriting insuffi- 
cient.]— R. V. Crosby (1695), 12 Sta.te Tr. 1291 ; 
1 Ld. Rayni. 39 ; 5 Mod. Rep. 15 ; 12 Mod. Rep. 
72 ; 2 Salk. 689 ; 87 E. R. 491. 

Annotaiions : — Mentd. R. t’. Davis (1605), 5 Mod. Rep. 74 ; 
The Villc de Varsovio (1817), 2 Dods. 174 ; R. r. Hinks 
(1845), 1 Den. 84. 

6534. Confession in open court.] — R.p. Raleigh 
(Sir Walter) (1603), 2 State Tr. 1. 

Annotations: — Mentd. Thomas r. Sorrell (1672), 3 Kcb. 
143 ; Luccua w Cranford (18061, 2 Bos. & P, N, R. 269 ; 
Gray V. R. (1841), 11 Cl. & Fin. 427. 

6535. Confession to person in authority.] — The 

meeting together of persons & consulting to 
destroy the King, is itself an overt act to prov(‘ 
the compa.s.sing the King’s death. 

If a conspirator be examined before a privy 
counsellor or a justice of peace & upon his examina- 
tion without torture confess the treason ; if after 
at liis trial he deny it, & two witnesses to prove that 
confession are good evidence against him that ho 
made that confession at his examination aforesaid : 
& in that case there needs no witnesses to prove 
liim guilty of the treason. — R. %\ Tonge (1662), 6 
State Tr. 226. 

Amwtation : — Mentd. Mulcahy r. R. (1867), 15 W. R. 4 46. 

6536. .]—R. V. Willis (1710), 15 State Tr. 

613. 

Annotation : — Consd. R. v. Crossfield (1796), 26 State Tr. 1. 

6537. .] — R. V. Francia, No. 6689, post, 

6538. Extra judicial confession not sufficient — 
Receivable to substantiate proof of overt acts.] — 

R. V. Willis, No. 0536, anie. 

6539. .] — R. V. Berwick, No. 0530, 

ayi te • 

6546. .] — R. V. Crossfield (1796), 26 

State Tr. 1. 

6541. Proof of collateral facts — One witness 
sufficient.]— R. v. Vaughan (1696), Fost. 210; 
Holt, K. B. 689 ; 13 State Tr. 485 ; 2 Salk. 634 ; 
90 E. R. 1280. 

Annotations: — Mentd. R. v. Doyle (1790), 1 Esp. 125; 
Mulcahy r. R. (1867), 15 W. R. 446 ; R. v. McC^afferty 
(1867), 10 Cox. C. C\ 603 ; R. v. Ransford (1874), 31 L. T. 
488 ; R. V. Lynch (1903), 72 L. J. K. B. 167 ; R. v. Case- 
ment (1916), 86 L. J. K. B. 467. 


AND Procedure. 

6542. Confession sufficient.] — R. v. Smith 
(1709), Fost. 242. 

C. Acts committed outside the Realm, 

6543. In foreign country — Compassing the King’s 
death.] — A subject conspiring beyond sea for the 
invasion of this Kingdom, though it is not executed, 
is guilty of treason by compassing the King’s 
death. 

If a known subject of this realm indicted for 
treason plead that he is a liege subject of another 
King, & refuse to answer to the indictment, he 
shall have judgment as if convicted. — R. v. Story 
(1571), 1 State Tr. 1087 ; sitb nom. Story’s Case, 
3 Dyer, 298 b, 300 b ; 73 E. R. 670, 675. 

Annotations: — Consd. R. v. Casement, [1917] 1 K. B. 98, 
Refd. R. V. Macdonald (1747), Fost. 59, 183. Mentd. 
Anon. (1611), 12 Co. Hop. 81. 

6544. .] — R. V. Assheton (1592), 

cited in Archbold’s Criminal Pleading, 26th cd. 
1063. 

6545. .] — R. V, Skinner (1592), cited 

in Archbold’s Criminal Pleading, 26th ed. 1063. 

6546. .] — R. V, Hesketh (1592), 

cited in Archbold's Criminal Pleading, 20th ed. 
1063. 

6547. .]— R. V, Parkyns (1696), 13 

State Tr. 63. 

Annotation .-—Refd. Mulcahy r. R. (1867), 15 W. R. 446. 

6548. Adhering to the king’s enemies.] — 

R. V. Wentworth (Lord) (1558), 4 State Tr. 314. 

Annotations: — Consd. R. r. Casement, 11917] 1 K. B. 98. 
Mentd. R. v. Fiennes (1643), 4 State Tr. 185. 

6549. .] — R. V. Vaughan, No. 6541, 

atiie, 

6550. ,] — K. V . Middleton (Lord) A. 

Stafford (1713), cited in Archbold’s Criminal 
Pleading, 2 (5th ed. 1074. 

6551/ .] — ]t. Wharton (Duke) 

(1728), cited in Archbold’s Criminal Pleading, 
26th ed. 1074. 

Annotation: — Consd. R. e. Casement, [1917] 1 K. B. 98. 

6552. .] — R. V, Casement, No. 1002, 

ante. 


Sub-sect. 3. — Compassing the Death of the 

King. 

A. By Attempts to Kill, 

Assault on the King.] — See Sect. 3, post. 

6553. Firing at the King.] — R. v, Oxford, No. 
219, ante. 

6554. .] — R. V, Francis (1842), 4 State Tr, 

N. S. 1376. 

B. By Levying War. 

6555. Sufficient overt act.] — R. v. Vane (1662), 
Kel. 14; 1 Keb. 304, 315, 324; 1 Sid. 84; 6 
State Tr. 120 ; 84 E. R. 1060. 

Annotaiions: — Refd. Sydney’s Case (1683), Skin. 145; 


th<; object which they have in view, 
which oongnogates & assembles them 
together, which gives them the impulse 
in their arming & in their rising ; It is 
that which constitutes treason, & 
distinguishes the crime from that of 
riot, or any other rising for any inivate 
puriiose that can be imagined.— R. r. 
Hardie (1820), 1 State Tr. N. S. 609. — 
SCOT. 

s. The averment that pri* 

soner combined, conspiied, confe- 
derated, &; agreed with others to levy 
war, etc., is a sulficieut overt act in 


support of an indictment for compass- 
ing to depose the Queen. — Muja’AIIV 
V. R. (1866), I. R. 1 C. L. 12.— IR. 

t. .]— In order to establish the 

crime of high treason hostile intent 
must be proved, but it is not neetjssary 
U} prove an intention to assist a foreign 
<?ncmy. — R. r. Dk Wet (191 5), (>. P. J). 
157.— S. AF. 


PARTXVn.SECT.l,SUBrSECT.2.- C. 

a. Overt act done out of jurisdic- 
tion .] — If an ovexl; act in pursuance of 


the alleged ti*casonal)lo design is proved 
to have been done in the county or 
other jurisdiction in which tho trial is 
had, evidence may bo given of other 
acts done outside that county or Juris- 
diction in pursuance of the same 
design. —R. v. Hakdie (1820), 1 State 
Tr. N. S. 609.— SCOT. 

PART XVII. SECT. 1, SUB-SECT. 3.— 

B. 

6656 i. fiivjfficient overt act .] — R. v. 
.Iackson (1795), 25 State Tr. 784. — 

IR. 
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Mulcaliy v. K. (1807), 15 W. R. 446. Montd. Bcllew’s Caso 
(1674), 1 Vent. 254 ; R. v, Proston-on-the-Hill (1766), 
Loo temp. Hard. 249 ; R. v. Edmonds (1821), 1 State Tr. 
N. S. 785 ; R. v. Rice & Hayes (1846), 8 L. T. O, S. 238 ; 
R. V. Dowling (1848), 8 Cox, C. C. 509. 


6666. Raising troops for the enemy — In 

the United Kingdom.] — R. v. Harding (1690), 2 
Vent. 315 ; Fost. 197 ; 86 E. R. 461. 

6657. .] — Levying war is an overt act of 

compassing tlie death of the King ; an overt act 
of the intention of levying war, or of bringing war 
upon the kingdom, is settled to be an overt act 
of compassing the King’s death. Soliciting a 
foreign prince, even in amity with this Crown, to 
invade the realm, is such an overt act. Letters of 
advice & correspondence, & intelligence to the 
enemy, to enable them to annoy us or defend 
themselves, written & sent, in order to be delivered 
to the enemy, are, though intercepted, overt acts 
of treason (Lord Mansfield, C..t.). — R. v. 
Hensey (1758), 19 State Tr. 1341 ; 1 Burr. 642 ; 
2 Kony. 366 ; 97 E. R. 489. 

Aiinotaiions : — Befd. R. v Stone (179()), 6 Term Rep. 527. 
Mentd, R. v. Burdott (1820), 4 JB. & Aid. 95. 

C, By Adheriny to the Kirufs Enemies, 

6558. Supply of troops to enemy.) — R. v. 

Harding, No. 6556, ante, 

6559. Although proposed aid ineffective.] — R. v, 

(jRAiiME (1691), 12 State Tr. 645 ; sub nom, R. v, 
Preston, Post. 19(). 

Annoialiorts :~~-Retd. R. v. McCafferty (1867), 15 W. R. 
1022 ; R. V, Meaiiy (1867), 10 Cox, C. C. 506. Mentd. R. 
V, Knollys (169.3), 1 Ld. Jlayin. 10 ; 11. v. (’rosby (1695), 
12 Mod. Rep. 72 ; R. v. l^aycr (1722), 8 Mod. Rep. 82 ; 
R. V. Dowling (1848), 3 Cox. 509. 

6560. Supply of information to enemy.] — R. v. 

Stone, No. 3206, a^ite. 

D. By IneAtiny Foreiyners to Invasion. 

8561. Sufficient overt act.] — R. v. Story, No. 
6543, ante. 

6562. ,] — R. V. J’arkyns, No. 6547, ante. 

6563. .] — R, V. Hensey, No. 6557, ante, 

E. By Conspiracy. 

{a) To Kill or Depose the King. 

6564. Consulting on means of killing the King.] 

— Regicides’ Case, No. 6525, ante. 


6565. — .] — R. V, Vane, No, 6555, ante. 

6566. — .] — R. V. Tonge, No. 6535, ante. 

6567. — V . Thwing & Pressicks 

(1680), 7 State Tr. 1161. 

6568. .] — Charnock’s Case, No. 6521, 

ante. 

6569. .] — If an agreement to kill the King 

be iiroved, that is an overt act of treason (Holt, 
0 J ) 

Now though Treason Act, 1695 (c. 3), excludes 
the giving in evidence of any overt act that is not 
laid in the indictment, yet it does not exclude 
such evidence as is proper & fit to prove that overt 
act that is laid in the indictment (Holt, C.J.). 

The proper time for a motion to quash an 
indictment is before plea (Treby, C.J.). — R. v, 
Rookwood (1696), 13 State Tr. 139 ; 1 East, P. C. 
113, 121 ; Holt, K. R. 083 ; 90 E. R. 1277. 

Annsiations : — Consd. R. v. Duffy (1849), 7 State Tr. N- 
795. Apld. Miilcahy u. R. (1897), 15 W. R. 446. Reid. 
R. u. Layer (1722), 8 Mod. Hop. 82 ; H. v. Hcauc (1H64), 
4 B. & S. 947. Mentd. Howard v. Shipley (1803), 4 East, 
180. 

6570. Conspiracy to depose the King.]— R. v. 

Macguire (Lord) (1645), 4 State Tr. 653. 

6571. .]— R. V . Horne Tooke, No. 3883, 

ante. 

6572. .]— R. V . Hardy (1794), 24 State Tr. 

199 ; 1 East, P. C. 60. 

A^moiniionn : — Retd. R. v. Stone (1796), 25 State Tr. '» 
K. r. WatHou (1817), 2 Stark. 116; 

(1822), 3 Stark. 110, n. ; R. v, O’Counell 

Tr. N. 8. 1 : R. V. Grant, Ranken & Hamilton (1848), 7 

State Tr. N. S. 507 ; R. e. Smith O'Brien (1848), 7 btato 

Tr. N. 8. 1 ; R.v. Duify (1849), 7 8tate Tr. N. S. 795 ; 

Miilcahy c. H. (1867), 15 \V. H. 446 ; h- 

(1867), 15 W. 11. 1022 : R. i?. 

1082. Mentd. R. V. Edwards (1812), 

R. r. Barber (1844). 8 J. P. 644 ; R. r. Blake (1^44), 0 
Q. B. 126; R. v. Richards (1844), .1 L. T. O. 8. 14.. . 
A.-G. r. Briant (1846), 15 M. & W. 169 ; /’^rbett 

(1847), 2 Cox. C. C. 448 ; R. v. Pctcherinl (185 ^ ^ox, 

C. C. 79 ; Marks v. Beyfus (1890), 25 Q. B. D. 494. 

{b) To Levy War. 

6573. Whether conspiracy sufficient overt act.] 

^Wherever the subject rebelleth, or riseth in 

a forcible manner to overrule the royal will & 
power of the King, the wisdom & foresight of the 
laws of this land maketh this construction of his 
actions, that he inteiideth to deprive the King 
both of crown & life ; for the law jiidgeth not the 
fact by the intent, but of the intent by the fact. 


6555 ii. 


.j — 'To levy war against 6561 ii. 


the Sovereign in Ireland is high treason 
in Ireland at common law. — O’B kien 
V. Ji., Mkagheu V. R., Ma(’Manus u. 
R., O’Donohue v. R. (1849), 3 Cox, 

C. C. 360.— IR. 


PART XVII. SECT. 1, SUB-SECT. 3.~ 

C. 

b. Aiding or comforiing enemy .] — 
Aid or comfort afforded to (ho King’s 
enemies within the realm or elsewhere 
whereby they may bo hlrengtheiied 
or better enabled to carry on war, 
armaments or enterprises against us 
or to^ defend themselves or whereby 
the King’s Iiands might be weakened 
are acts of adherence to his enemies. — 
K. V. 8HEARK8 (1798), 27 State Tr. 
255.— IR. 


PART XVII. SECT. 1, SUB-SECT. 3.- 

D. 

6561 i. Sufficient overt act.] — R. 
Jackson (1795), 25 state Tr. 784.- 


.] — ii , Maclane 

(1797), 26 State TT. 721.— CAN. 


6561 iii. ,J— Entering intomeas- 

nres with foreigners to invade this 
Kingdom is an overt act of compassing 
the King ’s death .— R. r. Byune (1798), 
27 State Tr. 455, 508.— IR. 

PART XVII. SECT. 1, SUB-SECT. 3.— 

E. (a). 

6564 i. Consulting on means of killing 
the King.]— Any conspiracy tonding to 
bring the life of the sovereign iiUo 
danger is such a compassing of ms 
death as w'ill draw down the punish- 
ment of t reason on the offender. 1 here- 
fore a conspiracy to levy war to piisc 
rebellion, furnishing arms, ammunition, 
men, provisions or Intolllgeiieo to a 
foreign enemy, compcUliig the sovereign 
by force to change his nu^asuros, a 
conspiracy to overthrow the Govt, or 
change the constitution by force, aie 
all overt acts Hutticicut to draw tlown 
the iiunishment of !>? 

offender. — R. r* MacCann (1(98), 27 

State Tr. 399.— IR. 


PART XVII. SECT. 1, SUB-SECT. 3.— 
E. (b). 

6573 i. Whether conspiracy sufficient 
overt aci.]—ii. v. Wa'JTTS (1794), 23 
State Tr. 1167-1407.— SCCT. 

6673 ii. •] — Overt acts of levying 

war & conspiring to depose the Queen 
were laid in the indictment. Deft, was 
proved to be a member of the I enlan 
conspiracy, formed to accomplish these 
objects; & also of a directory or 
governing body of that conspiracy, 
formed to bring about an insurroetiou 
in Irol&iUd.. It> wcis provocl thftt, diiiinif 
the month of Feb. the directory were 
actively organising an immediate rising 
in Ireland. Deft, was arrested on 
Fob. 23, & a rising took place in Dublin 
on Mar. 5. There was evidence that 
this rising was the result of the action 
of tlu^ directory ; — Held : the 
was right in telling the jury that they 
might find that an overt act of levying 
war had been committed by dcit. in 
Dublin. If they were of the opinion that 
the events of Mar. 5 were the result of 
the command of the directory of which 
he w'as a meinber. — R. v. McCaffertv 
(1867), 10 Cox, C. C. 603. — IR. 
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Sect, 1, — Treason: Siib-sect, 3, E, (6), F, <&: G,; 
sxib-sect, 4>] 

If many do conspire to execute treason against 
the prince in one manner , & some of them do 
execute it in another manner, yet their act, though 
different in the manner, is the act of all of them 
who conspire by reason of the general malice of 
the intent (Popham, C.J.)* — v. Blunt (1600), 1 
State Tr. 1409. 

6574. .] — R. V , Sidney, No. 6527, ante , 

6576. .1 — R. V, Russell (Lord) (1683), 9 

State Tr. 577. 

Annotations: — Mentd. R. v. Homo Tooko (1794), 25 State 

Tr. 1 ; Gray v, R. (1844), 11 CJ. & Fin. 427. 

6576. — — .] — If there be only a conspiracy to 
levy war it is not treason ; but if the design & 
consjiiracy be either to kill the King, or to depose 
him or imprison him or put any force or restraint 
upon him & the way & method of effecting of 
these is by levying a war, there the consultation 
&; the conspiracy to levy a war for that purpose 
is high treason, though no war be levied : for such 
consultation & conspiracy is an overt act proving 
the compassing the death of the King which is the 
first treason mentioned in Treason Act, 1352 
(c, 2). But if there be a purpose & design to 
destroy the King & to depose him from his throne, 
or to restrain him or have any power over him 
which is proposed to be effected by the war, that 
is to be levied, such a conspiracy & consultation 
to levy war for the bringing this to pass is an 
overt act of high treason (Holt, C.J.). — R. v . 
Freind (1696), 13 State Tr. 1 ; sub nom. Friend’s 
Case, Holt, K. B. 681 ; 90 E. R. 1276. 

Annoiaiions : — Mentd. R. v. Home Tooke (1704), 25 State 

Tr. 1 ; R. v, Edmonds (1821), 1 State Tr, N. S, 785. 

6577. %] — Prisoner is indicted for high 
treason. The overt acts are meeting consulting 
about the treason, & then agreeing & resolving to 
invite <& procure an invasion from France, & to 
meet that invasion with an insurrection here. 
These are proper overt acts of compassing the 
King’s death (Treby, C.J.). — R. v . Cook (1696), as 
reported in 13 State Tr. 311. 

Annotatums : — Mentd. K. r, EdmondH (1821), 4 B, & Aid. 

471 ; O’Neill v, R. (1854), 6 C’ox, C, <J. 405 ; Manyell u. 

R. (1857), 8 E. & B. 54 ; Mulcahy v. R. (1807), 15 W. R. 

440. 

6578. .] — A conspiring to levy war in order 

to dethrone the King, which is the civil death of 
the King, is an overt act to prove tlie compa-ssing 
the death of the King. But a conspiring to levy 
war generally is not an overt act to prove the com- 
passing the death of the King, because there may 
be such a levying war as may be treasonable, 
without any intention of deposing the King, as 
pulling down inclosures, bawdy houses, etc. {per 
CuR.).-— R. V, Darrel (1715), 10 Mod. Rep- 321 ; 
88 E. R. 747. 

6579. .] — R. V , Layer, No. 2417, ante , 

F, By Speeches and WrUinys, 

6580. Spoken words sufficient.] — R. v , Owen 

{alias Collins) (1615), 1 Roll. Rep. 185 ; Godb. 
263 2 State Tr. 879 ; 81 E. R. 419. 

6581. .] — Williams’s Case (1619), 2 State 

Tr. 1085 ; Cro. Car. 126 ; 2 RoU. Rep. 88 ; 79 
E. R. 711. 

Annotations Pine/s Case (1628), 3 State Tr. 359; 

Regicides’ Case (1660), 5 State Tr. 947. 

6682. .] — Challebcomb’s Case (1628), Cro. 

Car. 125 ; 79 E. R. 711. 


6688 . .1— R. V. Cook (1660), 0 State 

1077 ; sub nom, R. v. Coke, Kel. 12 ; 84 E. ” 
1059. „ 

6584. Words may be an overt act of 

high treason, in compassing the death of the King 
(Jeffreys, C.J.). — R. v, Rosewell (1684), 3 
Mod. Rep. 52 ; 10 State Tr. 147 ; 87 E. R. 33. 

Annotations : — Msntd. R. v. Dowling (1848), 3 Cox, C. 0. 

509 ; R. V. Mitchel (1848), 8 State Tr, N. S. 699. 

05g5 , .] — Stalye’s Case (1700), Freem. 

K. B. 514 ; 89 E. R. 386. 

If In relation to a treasonable act or 

design.]— R. v, Charnock, King & Keyes, No. 
652 1 , ante , 

0587, ,] — Loose words referable to 

no particular design are not to be considered as 
constituting overt acts of high treason. But if 
words of this kind are used at meetings held for 
the purpose of forwarding designs of a treasonable 
nature, & if they are addressed to persons with an 
intent to excite, & to confirm them in the prosecu- 
tion of measures which have for their declared 
object the assassinating or disposing of the King 
by force of arms ; & where words are tlie imme- 
diate vehicle by which treasons such as these are 
communicated, & by which they are sought to 
be carried into full completion & effect, it never 
was doubt/ed that words of this nature were the 
clearest most absolute overt acts of high 
treason (Lord Ellenbokough, C.J.). — R. v, 
Dkspard (1803), 28 State Tr. 346. 

Annotations: — Refd. R. v. Duffy (1849), 7 State Tr. N. S. 

795 ; MulcaJiy v. R. (1867), 15 W. R. 446. 

6588. As evidence of an overt act.] — R. v, 

Lee (1600), 1 State Tr. 1403. 

0589, ,] — Orohagan’s Case (1633), 

Cro. Car. 332 ; Fosi. 202 ; 79 E. R. 891. 
Annotation: — Reid, llegicidcw’ Case (1600), Kol. 7. 

6590. .] — Regicides’ Case, No. 6525, 

ante , 

0591, Idle words not sufficient.] — Speak- 

ing words in contempt or disgrace of the King’s 
person, importing personal vice or moral defect, 
is not an overt act of compassing or imagining his 
death ; for words spoken of the King, except they 
arc relative to some treasonable act or design then 
in agitation, cannot of themselves be high treason, 
but amount to a misdemeanour only. — P ine’s 
Case (1628), (^ro. Car. 117 ; 3 Stat^ Tr. 359 ; 79 
E. R. 703. 

Annotalion : — Refd. Chamock’s Case (1695), 2 Salk. 631. 

0592. .] — Williams’s Case, No. 6581, 

ante , 

0593. ,J — II ^ I,, Til wing & PRESSICKS, 

No. 6567, a 7 itc . 

0594, — Charnock’s Case, No. 6521, 

ante , 

6595, Preaching.] — R. v, James (1661), 6 

vState Tr. 67 ; 1 Kcb. 179 ; 83 E. K. 886. 

6596. Publication of writings,] — K. v, Twyn 
(1663), 6 State Tr. 513 ; Kel. 22 ; 84 E. R. 1064. 

0597, ,j — Hardy, No. 0572, ante , 

6598, .] — R. V, Horne Tooke, No. 3883, 

ante , 

0599 . ,] — II,, I,, Watson, No. 4220, ante , 

6600. Unpublished writings.] — Williams’s Case, 
No. 6581, ante , 

6601. .] — Peacham’s Case (1615), 2 State 

Tr. 809 ; Cro. Car. 125 ; Fost. 198 ; 79 E. R. 711. 

Annotations: — Refd. Pino’s Case (1628), 3 State Tr. 359 ; 

WUIlains’s Case (1628), Cro. Car. 126. 

0002. .] — R. V, Sidney, No. 6527, ante. 
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6603. Are only evidence of overt acts.] 

It, V, Gbahme, No. 6559, ante, 

0004. ,] — K. V, Anderton (1693), 12 

State Tr, 1246. 

Annotation : — Mentd. R. v, Burgess (1754), 1 Keny. 135. 

0005. j — ^ Layer, No. 2417, ante, 

6606. .] — K. V, Hensey, No. 6557, ante. 


G, Other Cases, 

6607. Condemning King to death.] — R. v, 
Harrison (1660), 6 State Tr. 1008. 

6608. Acting as counsel on trial of King.] — R. v. 

Cook, No. 6577, ante, 

6609. Publishing prophecy of King’s death.] — 

To cast & calculate by magic arts the nativity of 
the King or heir apparent, in order to find out 
the time of their death, & in consequence of such 
inquiries to publish that they would soon die, 
with a view to alienate the affections of their 
subjects, was a compassing & imagining of the 
death of the King. — Burdet’s Case (1628), Cro. 
Car. 121 ; 79 E. R. 706. 


Sub-sect. 4. — Levying War and Conspiring 

TO Levy War. 

6610. Direct rebellion against the King.] — 

Bradshaw & Burton’s Case (1597), Poph. 122 ; 
79 E. R. 1227. 

AnnotatUms : — Consd. R. v. IMoHscugcr (1668), 6 State Tr. 
879. Refd. Driiikwutcr v. Royal Exchange Ahscc. (1767), 
Wilm. 28‘2. 

6611. .] — R. V, Essex (Earl) & South- 

ampton (PJaul), No. 977, ante, 

0012 . .] — K. V, Raleigh (Sir Walter), 

No. 6534, ante. 

6613. .] — R. V, Hamilton (Duke) (1649), 4 

State Tr. 1155. 

6614. Rebellion to effect reforms in government 
— Object must be of a general nature.] — Bradshaw 
& Burton’s Case, No. 6610, a7itc. 

6615. .] — R. V. Messenger (1668), 

6 St. Tr. 879 ; Kel. 70 ; 84 E. R. 1087. 

AnnotcUions : — Refd. 11. r. Damarco & Pui*chaHO (1710), 


FoHt. 215. Mentd. R. v. Huggins (1730), 2 Stra. 883 : 
K, V. Royce (1767), 4 Burr. 2073 ; R, v, Borthwick (1779), 

I Doug. K. B. 207 ; R. v. Coney (1882), 8 Q. B. D. 534. 

6616. — .] — R. V. Dammaree, No. 3830, 

ante, 

6617. — .] — R. V, Gordon (Lord), No. 

4165, ante, 

6618. — .] — R. V, Tiiistlewood, No. 

6522, ante, 

6619. — .]— R. V, Frost (1840), 9 C. & P. 

129 ; 2 Mood. C. C. 140 ; 4 State Tr. N. S. 85 ; 1 
Town. St. Tr. 1 ; Gurney’s Reps. 1. 

Amiotaiions : — Refd. R. v. Lacey, Cuffey, & Fay (1848), 3 
Cox, a a 517 ; R. v. Smith O^Brlen (1848), 7 State Tr. 
N. S. 1 ; R. V, Duffy (1849), 7 State Tr. N. S. 795. Mentd. 
Iledford v. Birley (1822), 1 State Tr. N. S. 1071 ; R. v, 
Tyrrell (1843), 1 L. T. O, S. 175 ; O’Connell v. li. (1844), 

II Cl. & Fin. 155 ; 11. v. Bird (1851), 5 Cox, C. C. 20 ; 
Mansell v. R. (1857), 8 E. & B. 54 ; R. r. Bernard (1858), 
8 State Tr. N. S. 887 ; Dillon v. O’Brien & Davis (1887), 
16 Cox. C. C. 245 ; U. v. Crippeii, 11911] 1 K. B. 149 ; 
R. 1). Bliss Hill (1918), 82 J. P. 194. 

6620. Attempt to enrol persons in treasonable 
association.] — R. v. Despard, No. 6587, ante. 

6621. Warlike attack on privy councillor.] — To 

attack a privy councillor in a tumultuous & 
warlike manner with intent to change the measures 
of govt, is high treason. — Bensted’s Case (1640), 
Cro. Car. 583 ; Post. 211 ; 79 E. R. 1101. 

Annotaiions : — ‘Refd. R. v. Messenger (1668), 6 State Tr. 
879. Mentd. R. v. Tucker (1694), 12 Mod. Rep. 51. 

6622. Providing arms for levying war.] — R. v, 

Howley (1803), 28 State Tr. 1183. 

6623. .] — R. V. Macintosh (1803), 28 

State Tr. 1215. 

6624. Joining rebels.] — R. v. Essex (Earl) & 
SouTHAMFroN (Earl), No. 977, ante, 

0025 , Necessity for knowledge.] — R. v. 

Purchase (1710), 15 State Tr. 651. 

6626. Defence of compulsion.] — R. v, 

Oldcastle (1419), 1 Hale, P. C. 50. 

Annototions : — Refd. M'Orowther’s Case (1746), Font. 13. 
Mentd. Bonyoa v. Evelyn (1664), O. Bridg. 321 ; Talbot 
V. Hubble (1740), 7 Mod. Hep. 326. 

6627. .] — R. r. MacGkowther (1746), 

18 State Tr. 391 ; Post. 13 ; 1 East, P. C. 71. 

6628. .] — Gordon’s Case (1746), 1 

5t, P. C. 71. 


PART XVII. SECT. 1, SUB-SECT. 4. 

6610 i. Direct rebellion auciinsi the 
Kina.]—-ll. V. Mac’LANE (1797), 26 
State Tr. 722,— CAN. 

6610 ii. .1— R.r. Bond (1798), 27 

State Tr. 523.— IR. 

6610 iii. .]- R. v. MacCann 

(1798), 27 State Tr. 399.— IR. 

6610 iv. .] — Upon an indictment 

charging the publication by prisoner of 
a printing purporting to be a report of 
a speech made by M., at L., as an overt 
act of compassing to depose the 
Queen, & to levy war to compel her, by 
force & constraint, to change her 
measures & counsels, evidence that 
prisoner spoke at the place mentioned 
a speech to the same purport, was only 
admissible to show that iirisoner was 
M., meant in the printed report, of the 
speech in question. — R. v. Mitchel 
( 1848), 3 Cox, C. C. 1.— IR. 

6610 V. .] — In high treason all 

are principals ; the man who incites 
to the commission of war, or any oth(*r 
species of treason, is hold to be himself 
guilty & to stand in the same degree 
of guilt with the person who actually 
commits the crime of treason, or, In a 
few short words, he who Incites to war, 


if war bo levied, himself levies war 
within the meaning of the phrase, & 
according to the authority of the law. — 
R. V. Meagher (1848), 7 tState Tr. N. S, 
1091.— IR. 

6610 vi. .] — To levy war against 

the Sovereign in Ireland is high treason 
In Ireland at common law. — O’Brien 
V. K., Meagher v. R., MacManus v. 
J{., O’Donohue v. K. (1849), 3 Cox, 
C, C. 360.— IR. 

6610 vii. .] — The olTcneo of Icvy- 

i ng war against the King declared by tho 
Treason Act, 1351 (c. 2), is high treason 
in Ireland by the cirect of the Irish 
statute, 10 Hon. 7, c, 22, commonly 
called Poyniug’s Act, by which, acts 
which were treason in England under 
Treason Act, 1351, Avere made treason 
in Ireland. — O’Brien v. K. (1849), 2 
H. L. Cas. 4C5.— IR. 

6610 viii. .] — In order to consti- 

tute a levying of war against the King, 
it is neither the number engaged, nor 
tho force employed, nor the species of 
weapon wit h which they may ho armed, 
that will constitute tho overt act of 
treason. To prove such levy ing of war, 
it is the purpose & intention, tho 
object which they have in view, 
which congregates & assembles them 


together, which gives them the impulse 
in their arming 6c in their rising ; it is 
that which constitutes treason, & dis’ 
tinguishes the crime from that of 
riot, or any other rising for any private 
purpose that can he Imagined. — IL v. 
Hardie (1829), 1 State, Tr. N. S. 609. 
—SCOT, 

6610 ix. .1 — The smallest body 

which rises In arms to effectuate a 
general ptirimsc is treasonable, & 
constitutes a levying of war. — 11. v, 
\Vii.HON (1920), 1 State Tr. N. S. 1352. 
—SCOT, 

c. Whether any distmoiion 

between Enyliah law d* Irish law.] — To 
levy war against the King’s person, or 
tho conspiring to levy such war, or 
otherwise to depose the King, are overt 
acts of compassing his death, whether 
he bo within this country or not ; & 
there is no distinction between the 
law of England & Ireland on the 
point. — R. V. Sheaues (1798), 1 Craw. 
& D. 149, n— IR. 

d. Rebellion to effect reforms in 
aovernment.] — An intent to raise a 
general iusurroc‘.tlon for a general pur- 
pose, iriz. to prevent the exportation 
of tho harvest from Ireland, would be 
a compassing to levy war against the 



628 


Cbiminal Law and Procedure. 


Sect, 1. — Treason: Syh-sects, i & A, iS:: B, ; sub- 
sect. 6, A. B.] 

6629. F^rce essential.] — K. v. Frost, No. CO 19, 
ante, 

6630. Enlisting & marching troops — Armed 
conflict not necessary.] — R. v, Vaughan, No. 0541, 
ante, 

6631. Use o! weapons not essential.] — R. v, 

Dammaree, No. 3830, ante, 

6632. Meeting & drilling — Defence that meeting 
was accidental.] — R. v. Love, No. 4809, ante. 

6633. Conspiracy to levy war not sufflcient.] — 

Anon. (1553), Ben. 15 (5) ; 123 E. R. 230. 

6634. .]—Anon. (1571), Jenk. 238 (19). 

6635. .] — R. V. Sidney, No. 0527, ante. 

6636. .] — R. V. Preind, No. 0570, ante. 

6637. .] — R. V. Darrel, No. 0578, ante. 

6638. .] — R. V. Frost, No. 0019, ante. 


Sub-sect. 5. — Adhering to King’s Enemies. 

6639. Joining enemy forces.] — Naturalisation 
Act (1870) (c. 14), s, 0, does not empower a British 
subject to become naturalised in an enemy state 
in time of war ; & the act of becoming naturalised 
under such circumstances is itself an act of treason, 
& ineffectual to afford protection against an in- 
dictment for treason in subsequently joining the 
military forces of the enemy. — R. v. Lyn(TI, [1903] 
1 K. B. 444 ; 72 L. J. K. B. 107 ; 88 L. T. 20 ; 07 
J. P. 41 ; 51 W. R. 019 ; 19 T. L. R. 103 ; 20 
Cox, C. 0. 408. 

Annotaiionft : — Reid. 11. r. Casement, (19171 1 K. B. 98; 
R. u. MiddlcHcx Regiment, 30th Battalion, t-ommanding 
Officer, [19171 2 K. B, 1*29 ; Re Chamberlain’H Scttlmt., 
(19211 2 Ch. 533. Mentd. Tingley v. Muller, 119171 2 (’h. 
144 ; Fanbender v. A.-G., Kramer v. A.-G., [19221 2 Ch. 
850. 

6640. .] — Cundell’s Case (1812), 4 New- 

gate Calendar, 62. 

AnnoteUion : — Apprvd. R. r. Casement, (1917J 1 K. B. 98. 

6641. Persuading prisoners of war to join 
enemy.] — R. v. Casement, No. 1002, ante. 

6642. Sending arms or money to enemy— Not 
necessary that aid should reach enemy.] — R. v. 

Grahme, No. 0559, ante. 

6643. .] — R. V. Gregg (1708), 14 

State Tr. 1371. 

Annotation : — Mentd. R. v. Hcnscy (1758), 1 Burr. 042. 

6644. Supplying Intelligence to enemy — Though 
intelligence dissuades him from invading.] — R. v. 

Gregg, No. G043, ante. 

6645. Not necessary that intelligence should 

reach enemy.] — R. v. Hensey, No. 0557, ante. 


6646. -.] — R. V. De La Mo^rxE (1781), 
21 State Tr. 687. 

6647. .]*— R. V. Tyrie (1782), 21 

State Tr. 815. 

6648. .] — R. V. Stone, No. 3200, ante, 

6649. Correspondence with enemy — May not 
amount to treason.] — Communication between 
persons in this country, & the Queen’s enemies, 
without license of the Crown, is unlawful, though 
it may not amount to treason. — Barrick v, Buba 
(1855), 10 C. B. 492 ; 25 L. T. O. S. 164 ; 1 Jur. 
N. S. 1020 ; 3 W. R. 524 ; 3 C. L. R. 921 ; 139 
E. R. 861 ; sub nom, Barwick v, Buber, 19 
J. P. 391. 

6650. Attempting to land arms in United 
Kingdom for use of enemy.] — R. v. Casement, 
No. 1002, ante, 

6651. Insuring against British arms.] — T he 

Maria Magdalena (1779), Marr. 247. 

6652. Becoming naturalised in enemy state in 
war-time.] — R. v. Lynch, No. 0039, ante. 

6653. Intent to assist King’s enemies essential — 
Mere act of piracy not sufficient.] — R. v. Evans 
( 1782), 1 East, P. C. 80 ; 2 East, P. C. 798. 

6654. .] — Applt. was convicted on an 

indictment for high treason which charged him 
with adhering to & aiding tlie King’s enemies. 
The evidence for the prosecution showed that on 
Aug. 5, 1914, applt. who was a British subject 
who, up to the time when war was declared was 
(German C'onsul at 8., liad assisted German 
subjects, of an age which rendered them liable for 
military services, with money & information in 
order to enable them to return from England to 
Germany. A state of war existed between the 
United Kingdom & Germany as from 11 p.m. on 
Aug. 4. The judge directed the jury that, if they 
found on the evidence that applt. had assisted 
the King’s enemies in the above manner at a time 
when he knew that war had been declared between 
this country & Germany, it was their duty to find 
him guilty, & that it was no defence for applt. 
to day that he believed that he was lawfully 
entitled to act as he did even after the declaration 
of war ; — Held : the jury should have been told 
that they must consider whether the acts of applt. 
were done by him with the intention of assisting 
the King’s enemies, or whether ho acted without 
any evil intention & in the belief that it was his 
duty to assist German subjects to return to 
Germany, in which case he would be not guilty ; 
& in the absence of any direction to this effect the 
conviction must be quashed. — R. v, Ahlerh, 
11915]! K.B. 010; 84 L. J. K. B. 901 ; 112 L.T. 
5,58 ; 79 J. P. 255 ; 31 T. L. R. 141 ; 24 Cox, 
V. C. 023 ; 11 Cr. App. Rep. 03, C. C. A. 

Acts committed abroad .] — See Sect. 1, sub-sect. 
2, C. 


Queen in order to force her to chauge 
her meaHurefl & coiinselH. — R. v. 
O’Dohertv (1848), 6 State Tr. N. S. 

831.— IR. 

e. To effect reforms in {jorern- 
mcnt .\ — The assembling with force & 
arms of persons, in a gi*eatcr or less 
number, with this object in view, the 
bringing about a radical reform in the 
Commons House of Parliament, is a 
direct levying of war against the King. 
— R. V. Baiud (1820), 1 State Tr. N. S. 
1351.— SCOT. 

PART XVII. SECT. 1, SUB-SECT. 6. 

6639 i. Joining cue mg forces .] — A 
subject remaining in a country under 
military ocempation by the enemy ixi a 
time of war is not entitled to do volun- 
tarily any act which may dii-ectly or 


indirectly assist the enemy in the 
conduct of the war, even though such 
assistance be afforded without any 
hostile inUmt. Acts of i»rivato 
hosjdtality do not amount to high 
treason. — ^R. v. Gowthokpk (1900), 
21 N. L. R. 221.— S. AF. 

6639 ii. .]--R. v. Adkndoki’F 

(1900), 21 N. L. R. 230.— S. AF. 

6639 iii. .] — A subject who in 

time of war leaves his country & takes 
up his residence in tUeenemy’s country 
is guilty of high treason. — K. v. 
Bkhteu (1900), 21 N. L. R. 237.— 
S. AF. 

6639 iv. -.1 111 1871 aporlhm of 

the Orange Free State was annexed 
by proclamation to the Cajic Colony, 
& applt., who was a subject of that 
state by birth resided in that portion. 


After the annexation he continued to 
reside 0101*0 allowed his name to be 
placed on the voters' list, but was 
neviu* formally naturalised. In 1899 
war arose between Great Britain & the 
Orange Fn^e State, Sc for a time the 
civil & military administrations of 
that portion of the country in which 
applt. resided fell into the hands of 
the Free State Govt. By the orders 
of the roprcHentatives of that Govt, he 
joined the forc(‘H of his native country ; 
— Held : he had become a Britisli 
Huliject, Sc he was properly convietiMl 
of hlgli treason. — H. v. Geykk (1909), 
17 S. C. 501 ; 10 C. T. R. 707.— S. AF. 

f. Acting as policeman .] — Acting 
as a policeman for an enemy during 
milltai*y occupation by that enemy Is 
an act of high ti*eason. — R. v. Makaib 
(1900), 21 N. L. R. 242.— S. AF. 
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SuB-BBCT. 6 . — Trial, 

A, Who may he Convicted of Treason* 

6655. British subject.] — II. v. Story, No. 0543, 

ante, ^ 

6656. Holding commission in enemy 
forces.] — Townley’h Case (1740), 18 State Tr. 

6657. .]— R. v. Tandy (1800), 27 

State Tr. 1191. 

6658. Born abroad — Onus of proof.] — The 

overt acts laid in the indictment being fully proved 
& not denied by prisoner or rather admitted by 
his defence, the only fact they had to try was 
whether he was a native of Gt. Britain ? If so he 
must be found guilty, & as to that point the 
presumption in all cases of this kind is against 
prisoner & the proof of his birth out of the King’s 
dominions, where prisoner puttetli his defence 
on that issue, lietli upon him (Lee, O.J.). — 
Macdonald’s Case (1747), 18 State Tr. 857 ; 
Post. 59. 

A7imiialio7i8 : — Mentd. R. r. Whiloy (1840), 1 C^ar. & Kir. 

iso ; Knowldeii v. R. (1804), 5 R. & S. 5Ii2 ; fie Stepney 

Election roiitioi), Isaacson v. Durant (1880), 17 Q. B. D. 

54. 

6659. Naturalised In enemy country- 
After outbreak of war.] — R. v. I^yncti, No. 6639, 
ante, 

6660. Allens resident in Great Britain.] — 

Warbeck’s Casp:, No. 1140, ante. 

6661. .] — R. V. Guisc’Ahd (Marquis) (1712), 

Post. 185, n. 

6662. .] — R. V. Pran(^ia, No. 6689, post. 

6663. .] — R. V. I)E la Motte, No. 6610, 

ante. 

6664. Aliens resident in British territory — 
Notwithstanding enemy occupation.] — A resident 
alien within British territory owes allegiance to 
the Crown, & if he assists invaders during the 


absence of State forces for strategical or other 
reasons he is rightly convicted of high treason. 
There is no sufficient authority for the doctrine 
that the alien’s duty of allegiance c(!ases if an 
enemy makes good his military occupation of the 
district in which the alien resides. — De Jager v* 
A.-G. OF Natal, [1907] A. C. 326 ; 76 L. J. P. C. 
62 ; 96 L. T. 857 ; 23 T. L. R. 516, P. C. 

Annotation : — Refd. Johnstone r. Pedlar, [1921] 2 A. O. 
262. 

Ncc, generally^ Aliens. 


B. Degrees of Liahility, 

No accessories In treason — All are principals.] — 

See Part I., Sect. 6, sub-sect. 1, A., ante. 

6665. Treasonable conspiracy — All acting In 
common liable for all acts done.]~ANON. (1553), 
Ben. 14 ; 123 E. R. 236. 

6666. .] — Throgmorton’s Case, No. 

419, ante, 

6667. .] — R. V. Essex (Earl) <fe 
Southampton (Earl), No. 977, ante. 

6668. — .] —R. r. Blunt, No. 6573, ante. 

j Tonge, No. 6535, 

ante, 

6670. ".] — Where six persons, com- 

passing to levy war upon the King, agree that two 
of them shall do such A such an act in one county, 
A two of them in another county, & so on, the hrst 
two act, but the others do nothing, it is treason 
in all. Otherwise, if there had been compassing 
only & not any agreement, A afterwards one had 
done the act unknown to the others : then it is 
treason in tliose that do the act, A not in the 
others. — R. v. Another (undated), cited in Het. 
at p. 65 ; 124 E. R. 346. 

6671. .] — R. t;. Prost, No. 6619, ante. 


PART XVII. SECT. 1, SUB-SECT. 6.— 

A. 

6655 i. British subject.] — PriHOiK^r 
being indicted & charged as a citizen 
of the United States, was acquitted 
on proving himself to be a British 
subject. He was then Indicted as a 
subject of Hei* Majesty, Sc pl()adod 
autrefois acquit : — Held : the plea was 
not proved, for that by the statute the 
offence in the case of a f(n’ciguer &: a 
subject is siibstautially different, the. 
evidence, irrespective of national 
status, which would convict a foreigner, 
being insufficient as against a subject ; 
& prisoner thertifore was not in legal 
peril on the first indictment, — R. v. 
Mauhath (1867), 20 U. U. R. 385.— 
CAN. 

g. Aliens resident in British terri- 
tory.] — Prisoner was convicted upon 
an Indictment containing three counts, 
each charging him as a citizen of th(^ 
United States. The first count alleged 
that ho ontorod Upper Canada with 
intent to levy war against Her Majesty ; 
the second that he was in arms wdthin 
Upper Canada, with the same intent ; 
the third, that ho committed an act of 
hostility theroln, by assaulting certain 
of Her Majesty’s subjects, with the 
same intent. Prisoner’s own statement, 
on which the Crown rested, was that 
he was born In Ireland, & was a citizen 
of the United States, It was objected 
that the duty of allegiance attaching 
from his birth, continued, & he there- 
fore was not shown to be a citizen of 
the United States : — Held : though 
his duty as a subject remained, he 
might become liable as a citizen of the 
United States by being naturalised, 
of which his own declaration 


evidence. — R. v. McMahon (1860), 20 
U. C. R. 195.— CAN. 

h. .] — Prisoner, having been 

Indicted as a citizen of the United 
.States, was convicted of having as 
such joined himself to divers other 
evdl-disposed persons. Sc having been 
imlawfully Sc feloniously in arms 
against the Queen within Upper 
C^anada, with intent to levy war 
against Her Majesty. It was sworn 
that prisoner had said he was an 
American citizen, & had been in the 
American Army, & there was no 
(widenco offered to contradict this : — 
Held : evidence against prisoner, as 
his own admissions Sc declarations, of 
the country to which he belonged. — 
R. V. Slavin (1806), 17 C. P. 205.— 
CAN. 

k. — In 1871 a portion of 

the Orange Free State was annexed 
l)y proclamation to the Cape Colony, 
Sc applt., who was a subject of the 
Orange Free State by birth, resided 
in that poition. After the annexation 
he continued to reside there. Sc allowed 
his name to bo placed on the voters 
list, but was never formally naturalised. 
In 1899 war arose between Great 
Britain Sc the Orange Free State, & for 
a time the civil & military administra- 
tion of that portion of the country in 
which applt resided fell into the hands 
of the Govt, of the Orange Free State. 
By the orders of the represent atives 
of that Govt, ho joined the fm^os of 
his native country* — Held: he had 
become a British subject, & he was 
proi)erly convictt'.d of high treason, 
it. V, Gkykr (1900), B. 501. — S. AF. 

X .] — A foreigner who has his 

fixed domicil in Natal is subject to 


the law as to high treason in the same 
way as a natural born subject. — R. ii, 
Prozkbky (1900), 21 N. L. It. 210. — 

S. AF. 

m, jsjot casual insitor.] — A 

foreigner who is residing in a country 
not as a casual visitor is subject to the 
law as to high treason. — R. v. Baden - 
HORHT (1900), 21 N. L. R. 227.— S. AF. 


PART XVII. SECT. 1, SUB-SECT. 6.— 

B. 

6665 i. Treasonable conspiracy — All 
actinq in comnwn liable for all acts 
done.] — R. v. Munroe (1820), 1 State 
Tr. N. S. 1356-8.— SCOT. 

6666 ii. .] — If men are en- 

gaged in a treasonable purpose, & 
other men act with them & forward 
that puriiose, though they may not bo 
acquainted with the treasonable in- 
tciiitions of the party whose acts they 
are furthering, they will be traitors in 
the contemplation of the law, though 
they be ignorant of the treasonable 
intent. — R. v. G ’Donohue (1848), 7 
State Tr. N. B. 1091.— IR. 

6665 iii. • 1 — In high treason 

there are no accessories, all are prin- 
cipals. The man who Incites to the 
commission of war, or any other 
species of treason, is held to be himself 
guilty & to stand in the same degree of 
guilt with the person who actually 
commits the crime of treason, or, in a 
few short words, he w^ho incites to war, 
if war be levied, himself levies war 
within the meaning of the phrase, Sc 
according to t he autliority of the law. — 
R. V. Mkaoher (1848), 7 State Tr. N, S. 
1091.— IR. 
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Criminai- Law and Procedubb. 


Sect 1. — Treason: Sub-sect. 6, Jg., C. &D, Sect, 2.] 

6672. Common design must first be 

proved.] — Wlxere an indictment charges an 
ordinary conspiracy, it is not necessary to prove a 
common design between defts. before proving the 
acts of each deft., for the acts of each deft, are 
only evidence against himself, Sc may be the only 
means of establishing the conspiracy. In high 
treason, the overt act of one is the overt act of all ; 
& therefore, a common design must, in such cases, 
precede the proof of individual acts. — R. v. 
Brittain Sc Shackell (1848), 11 L. T. O. S. 48 ; 
12 J. P. 199 ; 3 Cox, C. C. 76. 

C. Procedure* 

6673. Right of accused to copy of indictment & 
lists of udtnesses & Jury.] — An indictment, 
charging prisoner in Ireland with compassing, etc., 
to excite insurrection there, & to levy war, & to 
put the Queen to death, & charging as overt acts 
assembling with others, armed with weapons to 
excite insuiTection & to levy war, is not an indict- 
ment founded on Treason Act, 1817 (c. 6). Such 
prisoner, therefore, is not entitled to a copy of the 
indictment, & to a list of witnesses, to be delivered 
ten days before the trial, under sect. 4 of that Act. 
—O’Brien v, R. (1849), 2 H. L. Cas. 465 ; 9 E. R. 
1169 ; sub nom, R. v* Smith O’Brien, 7 State 
Tr. N. S. 1, H, L. ; previous proceedings^ sub nom. 
O’Brien v. R., 3 Cox, 0. C. 360. 

Annoiaiiiyusi : — Mentd. R. v, Duffy (1849), 7 State Tr. N. S. 

795 ; O’Neill i\ II. (1854). 24 L. T. O. H. ,35 ; H. r. Burke 

(18G7), 10 Oox, C. C. 519; Mulcahy r. B. (1868), L. R. 

3 H. L. 306. 

6674. Time for delivery.]— R. v, Gordon 

(Lord), No. 4165, anis. 

6675. Before trial.] — R. v. Frost, 

No. 6619, ante, 

6676. ■ — Effect of non-delivery.] — R. 

V. Frost, No. 6619, ante. 


6677. After true bill found.]— If 

a true bill be found against a person for high 
treason, the judge will, on the application of 
counsel for the C^wn, order the sheriff to furnish 
the solr. to the Treasury with a list of the persons 
to be summoned on the jury, that a copy of it 
may be delivered to prisoner. 

Prisoner, in a case of high treason, has a right 
to address the jury in addition to the speeches of 
his counsel. Semhle : both prisoner’s counsel 
have a right to address the jury, although there be 
no evidence on the part of the defence, — R. v, 
Collins (1832), 5 C. & P. 306. 

6678. Residence of witness In list must be 

correctly stated.] — R. v. Watson, No. 4220, ante. 

6679. When objections must be taken — To 
Indictment — Before plea.] — R. v. Knightley ( 1696), 
Comb. 364 ; Holt, K. B. 398 ; 90 E. R. 530. 

Annotation : — Mentd. R. v. Harris (1699), 12 Mod. Rep. 268. 

6680. *.] — R. V. Rookwood, No. 

65H0 fiyife 

6681. .] — R. V. Casement, No. 1002 

ante. 

6682. To non-delivery of list of witnesses 

— Before plea.] — K. v. Frost, No. 6619, arite. 

6683. Right of counsel— To address jury — 
Where no evidence for defence.] — R. v. Collins, 
No. 6677, ante. 

6684. Order of addresses.] — R. r. Frost, 

No. 6619, ante. 

6685. Right of accused to address the jury — In 
addition to counsel.] — R. v. (’ollins. No. 6(i77, ante. 

Where offence triable — Offence committed 
abroad.] — See Nos. 1051-1057, ante. 


n. Evidence. 

6686. Evidence of overt acts not laid In indict- 
ment- -Admissible if material to prove acts laid.] — 

Regicides’ Case, No. 6525, ante. 


PART XVll. SECT. 1. SUB-SECT. 6.— 

C. 

n, Jiight of accused to copy of in- 
dictmont.] — A copy of au indictmcut 
for high troason may he had l)y the 
consent of the A.-G. — R. v. McDonkl 
( 1874), Tay. 299.— CAN. 

o. .J — An allegation that pris- 
oner indicted for high treason has 
not got a tnie copy of the IndlctTnent 
is not matter for a plea, but only a 
ground for an application for a post- 

B onement of the trial. The copy of 
le indictment furnished to prisoner 
need not contain a copy of the indorse- 
ment of the finding of the grand jury 
in order to satisfy the statute. — R. v. 
Bubke (1867), 10 Cox, C. C. 519.— IR. 

p. When objection must be taken — 
To information — When ivaived.lr—ln 
the North West Territories a sti- 
pendiary magistrate Sc a jnstice of the 
peace, with the intervention of a jury 
of six, have power to try a prisoner 
charged with treason. The information 
In such case, if any information be 
necessary, may bo taken before the 
stipendiary magistrate alone. An 
objection to the information would 
not be waived by pleading to the charge 
after objection taken. — R. v. Riel 
( 1885), 2 Man. L. R. 321.— CAN. 

Q. Whether Croum put to elec- 

tion — Two sets of counts.] — Prisoner 
was indicted on two sets of counts, one 
charging him as a citizen of the U^ted 
States, the other as a subject of Her 
Majesty. The judge at the trial re- 
fused to put the Crown to an election 
between the two sets of counts, & the 


ct. upheld his nding. — R. v. School 
(1866), 26 U. C. R. 212.— CAN. 


PART XVII. SECT. 1, SUB-SECT. 6.— 

D. 

6686 i. Evidence of overt acts not laid 
in indiciineni — Admissible if material 
to prove acts laid.] — On au indictment 
for levying war & compassing to sub- 
vert the govt. & put the Queen to 
death, speeches made sevoral months 
before the alleged levying of war weie 
held admissible to show the intention 
with which war was levied. — R. v. 
Smith O’Brien (1848), 7 State Tr. 
N. S. 1.— IR. 

6686 ii. .3 — Where the pub- 

lication ill a newspaper of a report of 
a speech purporting to have been made 
by prisoner is charged against him as 
an overt act of compassing to depose, 
etc., but the speaking itself is not so 
charged, evidence that prisoner in 
fact made a speech at the time & place 
named is only admissible to identify 
him with the speaker named in the 
report. — R. v. Mitohkl (1848), 6 

State Tr. N. S. 599.— IR. 

r. Treasonable conspiracy — Act done 
in furtherance of common design — 
Kvi^nce against all concerned .] — 
Prisoner being charged with being in 
arms In Upper Canada with intent to 
levy war against the Queen, evidence 
was admitted against prisoner of an 
engagement between the body of men 
with whom he had been & the Canadian 
volunteci’s, although the same took 
place several hours after his arrest : — 


Held : the evidence had been properly 
received, as showing to some extent 
that the engagement in question had 
been contemplated by the parties while 
prisoner was with them before his 
arrest. — It. v. Slavin (1866), 17 C. 1*. 
205.— CAN. 

g. .] — Deft., an alien. 

was indicted for high tivason, in com- 
passing to depose the Queen, & in 
levying war against the Queen. The 
material overt acts of compassing to 
depose the Queen were (1) conspiring 
at D. U) raise rebellion & levy war 
within the n^alm ; & (2) levying war 
within the realm at vailous places 
named. There was evidence that 
prisoner was a member of the directing 
)ody of a treasonable conspiracy, 
laving for Its object the overthrow of 
the Queen’s Govt., &the establishment 
of a republic In Ireland. There was 
also evidence that prisoner had planned 
an attack upon the castle of C\ in 
England, for the purpose of seizing 
arms there, & conveying them to 
Ireland, with the view of raising an 
insurrection there. Evidence was also 
given that the directing body had, in 
Feb. 1867, given orders for a rising in 
Ireland. On Feb. 23, 1867, prisoner 
was arrested while attempting to land 
in the county of D. On Mar. 5, 1867, 
prisoner being in custody, an insiirreo- 
tionary movement, the rosidt of the 
commands of the directing body of the 
conspiracy, broke out in several places 
in Ireland, & various acts of war wore 
committed : — Held : those acts of war 
wore lecclvable In evidence against 
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•.]— R. V. Vaughan, No. 6641, 
.] — R. V. Rookwood, No. 6509, 
■.] — R. V. Fbancia (1717), 15 


6687 . 

ante, 

6688 . 

ante, 

6689. 

State Tr. 897. 

Annotaiion R. r. Watson (1817), 2 Stark. 116. 

—K. V, Wedderbuhn (1740), 

^ ^ nom. Wedderbourn’s 

Case, Fost. 22, 246. 

•] — R. V. Deacon (1746), 18 

State Tr. 365 ; auh norm. Deacon’s Case, Fost. 9. 

Refd. R. v. Duflfy (1849). 7 State Tr. N. S. 
^795 ; R. V. McCalTerty (1867), 10 (jox, C. C. 603. 

6892 . 

mite, 

6693. 

ante. 

6694. Evidence of overt acts out of jurisdiction 
—When admissible.] — Strafford’s (Earl) Case 
(1640), 3 State Tr. 1381. 

Annotation: — Mentd. A.*G. r. Hitchcock (1847), 16 L. J. Ex. 
259. 


-.] — R. V, Uardy, No. 0572, 
-.] — R. V, Watson, No. 4220, 


6695. -.] — R. V, Vane, No. 0.5.55, ante, 

6696. '.J — R. V. Parkyns, No. 6547, 
ante, 

6697. *.] — ^R. V. Deacon, No. 6691, 
ante. 

6698. -.] — R. i\ .Tellias, No. 6531, 
ante. 


6699. *.] — Lovat’s (Lord) Case (1747), 
18 State Tr. 529. 

Annotation: — Mentd. Jacobs v. Lay bom (1843), 12 L. J. Ex. 
427. 

6700. Time need not be proved as laid.] — R. v. 

Vane, No. 6555, ante. 

6701. -R. V. Charnock, No. 6521, ante. 

6702. R. V. Deacon, No. 6691, ante. 

6703. -R. V. Townley (1746), 18 State 
Tr. 329 ; Fost. 7. 

6704. Treasonable conspiracy — Act of one evi- 
dence against all.] — R. v. Horne Tooke, No. 3883, 
ante. 


6705. 

ants. 

.]- 

-R. 

V. 

Hardy, 

No. 

6572, 

6706. - 

ante. 


-R. 


Btone, 

No. 

3206, 

6707. 

ante. 

-•]- 

-R. 

V. 

Watbon, 

No. 

4220, 

6708. 


-R. 

IK 

Frost, 

No. 

6619, 


ante. 

ee^ ahio^ Sub-sect. 3, E., aniv. 

Speeches &; writings as evidence .] — See Sub- 
sect. 3, F., ante. 


Sect. 2.— TREASON FELONY. 

6709. Nature of offence — Overt acts — Acts 
amounting to intent to depose the King.] — Mul- 
cahy V. R., No. 810, ante. 


prisoner. — R. v, M‘Caffkrty (1867), 
L. R. 1 C. L. 363.--IR. 

t. Indictment for levying war against 
Queen — Articles in newspaper — hhii- 
dence of oitmcrship.] — Evidence that 
prisoner was the registered proprietor 
& puhlisiior of a newspaper (^ontai?uiig 
incitcinonts to depose the Queen, etc., 
was priind facie^ but not conclusive, 
evidence against him of compassing 
to depose the Queen, etc. — R. v. 
O’Douekty (1818), 6 State Tr. N. 8. 
831. -IR. 


PART XVII. SECT. 2. 

6709 i. Nature of offence — Overt acts 
— Acts amounting to intent to depose (he 
Sovereign. \ — An indictment, under 
Treason Felony Act, 1848 (c. 12), 
charged in one set of counts, that 
prisoner did feloniously compass, etc., 
to deprive & depose the Queen, & the 
felonious compassing, etc., did expre^ss, 
by then & there feloniously publishing 
in a newspapei’. Another set of counts 
was to the same elTeot, omitting the 
publictttlous : — Held: (1) this indict- 
moiit was sufllcicnt, following ns it did 
In exact/ terms the words of the statute ; 
(2) it was unnecessary to aver that the 
articles had been iiublislied of & con- 
cerning the design charged, that ap- 
pearing suftiolontly clear on the indict- 
ment without such an averment. — 
Martin v. R. (1848), 12 I. L. R. 399 ; 
1 Ir. Jur. 50. — IR. 

6709 il. .1— In Aug. 

1848, O’D., one of tho registered pro- 
prietors & publishers of the “ Irish 
Tribune ” Newspaper, was Indicted 
under Treason Felony Act, 1848 (c. 12), 
for feloniously compassing to depose 
the Queen, etc., & to levy war against 
the Queen, & expressing such compass - 
lugs by publishing oortalu articles in 
tho ** Irlsn Tribune,** one of which was 
proved, at the second & third trials, to 
bo In his handwriting : — Held : evi- 
dence that prisoner was the registered 
propiiotor & publisher of a newspaper 
C/Ontaining inoltoments to depose tlio 
Queen, etc., was pHmd facie^ hut not 


conclusive, evidence against him of 
corn passing to depose the Queen, etc. — ■ 
R. V. O’JJOHERTV (1848), 6 State Tr. 
N. S. 831.— IR. 

6709 ili. Indict- 

ment under Treason Felony Act, 1848 
(c. 1 2 ), s. 3 : — Held ; ( 1 ) a count charging 
onecompassingexjiresscd by more than 
one pnhlication or overt act is not bad 
for duplicity ; (2) it is not necessary to 
set out ill the indictment the whole 
of tho writings charged as publica- 
tions ; or to insert any averments 
expressing tho intent charged, where 
the passages set out plainly import tho 
compassing ; (3) tho publication of a 
printing or writing In furtherance of 
the compassing may also he well laid 
as an overt act or deed ; in \vhich case 
it is unnecessary to sot out any part 
of such printing or writing. — R. v. 
Duffy ( 1848 ), 7 State Tr. N. B. 795. — 
IR. 

6709 iv. -j — In Aug. 

1848, M., registered proprietor & pub- 
lisher of tho “ Irish Felon ” newspaper, 
was indicted under Treason Felony 
Act, 1848 (c. 12), for feloniously com- 
passing to depose the Queen & to hwy 
war against her in order to force her 
to change her measures, &/ tuxpi*es8ing 
such cornpassings by publishing ceiTain 
articles, twt) of them bearing his own 
signature, in three nimibers of the 
“ Irish Felon ” : — Held : evidence that 
a newspaper proprietor knowingly 
published articles written by others, 
containing indictments to depose the 
Queen & levy war against her, is 
evidence that he himself compassed to 
depose the Queen, etc., & expressed, 
uttered, & declared such cornpassings. 
— R. V. Martin (1848), 6 State Tr. 
N. S. 925, 1091, 1093.— IR. 

6709 V. .1 — An indict- 

ment, under Treason Felony Act. 
1848 (c. 12), charged that prisoner did 
compass, etc., to depose the Queen, & 
such compassing, etc., did express by 
publishing a certain printing, con tun- 
ing in one part thereof, amongst other 
things, setting out a portion only of 
tho printing. On demurrer to the 


indictment : — Held : the several print- 
ings were not distinct felonies, &, 
then^fore, the counts of the indictment 
were not open to the objection of 
duplicity ; & as the intention was 

sufficiently expressed by the articles 
thoiuselves, there was no necessity for 
any innuendo. — R. v. Duffy (1849), 
1 Ir. Jur. 81. — IR, 

6709 vi. .] — The aver- 

ment that prisoner conspired with 
others to levy war, etc., is a sufficient 
overt act in support of an indictment 
for compassing to depose the Queen. — 
Muluahy 17. R. (1866), 1. R. 1 C. L. 
12.— IR. 

6709 vii. Under 

Treason i^'lony Act, 1848 (c. 12), it 
is sufficient evidence to support a 
conviction to show that prisoner was a 
member of a foreign society having for 
its object the several treasonable 
objects sot out in the several counts in 
the indictment, & also the existence of 
a domestic ossocn. of similar denomina- 
tion, & connected with that abroad ; 
& then to prove overt acts done within 
tho venue in promotion of those 
objects by members of the assocn.. Sc 
it is not necessary to prove any act 
of prisoner himself done in Ireland, or 
even that he was in Ireland during 
any part of tho period that the assoens. 
were shown to exist either at home or 
abroad. — R. t?. Mkany (1867), 15 W. U. 
1082.— IR. 

6709 viii. Deft., a 

British subject, was Indicted at the 
ordinary Commission of Oyer & Ter- 
miner for the City of Dublin, for 
treason fidony. The venue in the in- 
dictment was the comity of the city of 
Dublin. The indictment charged 
prisoner, in throe counts, with com- 
passing to depose tho Queen ; to levy 
war against the Queen in Ireland ; to 
stir up foreigners to invade Ireland. 
Borne of tho overt acts were con- 
spiracies to effect the objects laid. 
Evidence was given to show that deft, 
was an active member in AmeHca of 
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Sect, 2. — Treason felony. Sects. 3 4. Part 

XVIII, Sects. 1 d*2: Sab-s^ct. 1.] 

-.] — Under Treason Felony 
Act, 1848 (c. 12), sending or supplying amis to be 
used in aid of a treasonable confederacy, having 
for its object the overthrow of the Queen’s Govt., 
in any part of the United Kingdom, by force of 
arms, is a sufficient overt act of a conspiracy to 
depose or deprive the Queen. It is not the less 
so Decause the arms are sold, & the motive of the 
sale is pecuniary profit, provided it is known that 
they are to be used in aid of insurrection. Secret 
storing of arms &> sending them, under feigned 
addresses, into districts where the confederacy 
exists, with various contrivances to conceal their 
ultimate destination, & with knowledge of the 
confederacy, is evidence of the offence. Bringing 
arms to L., with a view to their transmission for 
such purpose is a sufficient overt act witliin the 
jurisdiction of the C. C. C. — R. v. Davitt (1870), 
11 Cox, C. C. 676. 

6711. Acts amounting to intent to 

levy war.] — R. v. Constantine (1848), 7 State 
Tr. N. S. 1127. 

6712. .] — An intention that 

numbers should assemble in aims, prepared to 
resist opposers, & intending to prevent the Govt, 
from the free exercise of any of its lawful powers 
is an intention to levy war against the Queen, 
within the meaning of Treason Felony Act, 1848 
(c. 12). — R. V. Dowling (1848), 7 State Tr. N. 8. 
381 ; 12 J. P. 678 ; 3 Cox, C. C. 509. 

Annotation ' — Mentd. K. v. Meany (1867), 10 Cox, C. C. 506. 

6713. ,] — If one or more of the 

prisoners did compass, devise, or intend to force 
the Queen to change her counsels & to overawe 
the Houses of Parliament by violent measures, 
directed against either the property of the Queen, 
the public property, or the lives of the Queen’s 
subjects, & not with the view of repaying any 
private spite or enmity against any particular 
subjects of the Queen, it would be a levying of 
war against the Queen (per Cur.). 

Tlie evidence of an approver may be acted on 
by the jury if they think it true, but the practice 
is to require some corroboration of his evidence. 
It is not necessary that he should be corroborated 
in every particular, for if so it would not be 
necessary to call him as a witness, but there must 
be a certain amount of confirmation sufficient to 
satisfy the jury. — R. v. Gallagher (1883), 15 
Cox, C. C. 291. 

6714. Conspiracy as an overt act.] — An 

indictment under Treason Felony Act, 1848 (c. 12), 
for feloniously compassing, etc., where the overt 
act cliarged was conspiracy : — Held : as in other 


cases of conspiracy, it was competent to go into 
general evidence of the nature of the conspiracy 
before showing that defts. were parties to it, in 
order to prove the conspiracy ; & then to implicate 
defts. by the part they took subsequently. — R. v. 
CUFFEY (1848), 7 State Tr. N. 8. 467 ; 12 .T. P. 648, 
807 ; s\ib nom. R. v. Lacey, 3 Cox, C. C. 517. 

6715. .] — Mulcahy V. R., No. 810, 

ante. 

6716. Evidence of treasonabie intention.] — D. & 

others were charged under the Treason Felony 
Act (1847) (c. 12), s. 3, with being in the possession 
of certain instruments &; explosive materials, with 
intent to use them for the purpose of carrying out 
the objects of certain treasonable combinationc 
existing in the United Kingdom & abroad ; — 
Held : for the purpose of showing such intent, 
evidence might be given showing that the only 
known use hitherto made of such instruments & 
explosive compounds had been in causing destruc- 
tive explosions to property ; & that the fact of 
some of those explosions having happened out of 
the jurisdiction of the ct. did not affect the ad- 
missibility 6f the evidence. For the purpose 
of showing a treasonable object on the part of 
prisoners, & negativing any private object, 
evidence might be given of the existence, down 
to a period nearly approaching the date of the 
alleged acts, in the country from which the ex- 
plosive & instruments were brought, of a treason- 
able conspiracy having for its object the alteration 
of the existing form of government by violent 
means, although such evidence did not establish 
that prisoners were members of, or directly con- 
nected with, such conspiracy. — R. v. Deasy 
(1883), 15 (^ox, C. C. 334. 

6717. Several overt acts may be laid in one 
count.] — Mulcahy v. R., No. 810, ante. 


Sect. 3.— ASSAULTS ON THE KING. 

6718. A misdemeanour — Treason Act, 1842 

(c. 51).] ~R. Bean (1842), 4 State Tr. N. 8. 
1382. 

6719. .] — R. V. Hamilton (1849), 7 

State Tr. N. 8. 1130. 

0720, .] — Prisoner struck the (^ueen 

on the forehead with a stick, lie was indicted 
under Treason Act, 1842 (c. 51), & found guilty. — 
Pate’s Case (1850), 8 State Tr. N. 8. 1. 

6721. May amount to treason.] — R. v, Francis, 
No. 6554, anU. 


an asBOcn. exlBtingr in America, con- 
nected with a treasonable aBBociation 
existing in Ireland. N o act was proved 
to have been done by prisoner in Ire- 
land in furtherance of the object of 
the assocn. nor was it proved that 
prisoner was in Ireland during the 
period to which the evidence applied. 
Evidence of acts in Ireland, & in the 
county of the venue, of members of 
the assocn. in Ireland, co-conspirators 
with deft., but not named in the indict- 
ment, was received against him, & the 
judge directed the jury that there was 
evidence on which they might find that 
some of the overt acts were done, & 
the felonies committed by prisoner in 
the county of the city of Dublin. 
Deft, was convicted : — tleld : the ct. 
had jurisdiction to try deft., & the 
direction given by the judges was 


right. — H. Mkanky (1867), I. II. 1 
C. L. 500.— IR. 

6709 ix. .] — Treason 

Felony Act, 1848 (c. 12), making it 
felony to compass to depose the Queen, 
etc., or to levy war against the Queen, 
etc., & to express such conipassiq^ by 
publishing any printing, or by open & 
advised 8j)eaklng, or l)y any overt act- 
or deed, did not abrogate the common 
law ; & it was competent to libel the 
same 8j)ecAeH facti in the same libel as 
felony under 1848 Act as conspiracy 
& sedition at common law. — R. v. 
Gumming (1848), 7 State Tr. N. S. 485. 
—SCOT. 

6709 X. d' to cJiange 

government.] — In May, 1848, M., regis- 
tered proprietor of the “ ITnitod Irish- 
man ** Newspaper, W’as indicted under 


Treason Felony Act, 1818 (c. 12), for 
feloniously compassing to deprive & 
depose the Queen from the stylo, 
honour, & royal name of the Imperial 
Oown of the United Kingdom, & for 
feloniously compassing to levy war 
against the Queen in Ireland, in order 
by force & constraint to compel her to 
change her measures & counsels. Sc 
with expressing, utt/crlng, Sc declaring 
such compassings in certain publica- 
tions in the “ IJnited Irishman " of 
Mav 6 Sc May 13, ISAS Held : on 
an indictment for feloniously compass- 
ing to levy war against the Queen, to 
force her to change her measures Sc 
counsels, it is not necessary to aver in 
the indictment, or prove in evidence, 
the particular measures or counsels to 
bo changed. — R. v. Mitciiel (1848), 0 
Htate Tr. N. S. 599.— IR. 
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Sect. 4.~-C0NTEMPTS AGAINST THE KING. 6780. .1— R. v. Smith (1713), GUb. 57 ; 93 


6722. Wishing 111 to the King.] — Haughton’s 
Case (1628), Cro. Car. 125 ; 79 E. R. 710. 

6723. .] — Rumwiok’s Case (1628), Cro. 

Car. 125 ; 79 E. R. 710. 

6724. Drinking to a traitor’s memory.] — Drink- 
ing to the pious memory of a person executed for 
high treason, is a contempt of the King & his 
govt. — ^A non. (1684), 3 Mod. Rep. 52 ; 87 E. R. 
33. 

6725. Speaking in Justification of regicides.]— It 

is criminal to speak in justification of regicides 
within this kingdom, though the party had no 
intention to alienate the people from the govt. — 
R. V. Taylor (1703), 2 Ld. Raym. 879 ; 92 E. R. 
88 . 

6726. Libel on the King.] — Indictmept for 

accusing the King of being unequal to the duty of 
his office, & neglecting the interests of Iris kingdom. 
— Kerver’s Case (1628), Cro. Car. 118 ; 79 

E. R. 704. 

6727. .] — Indictment for publishing poems 

&} ballads to the disgrace of the King & his 
Council. — Bagnall’s Case (1628), Cro. Car. 124 ; 
79 E. R. 709. 

6723. .] — R. V. Clarendon (Earl) (1667), 

6 State Tr. 291. 

6729. .]— R. V. Paine (1697), Carth. 405 ; 

Comb. 358 ; Holt, K. B. 294 ; 5 Mod. Rep. 163 ; 
90 E. R. 834. 

Annotations: — ^Mentd. R. v. Eriswell (1790), 3 Tenn Rep. 
707 ; U. V. LaboucUere vl384), 12 Q. B. D. 320. 


E. R. 259. 

6731. —r '.] — ^A libel imputed that His Majesty 
laboured ynder mental insanity ; & it stated that 
the writer communicated the fact from authority. 
Upon th^ trial of the information, the publication 
of the libel was proved. It was admitted by 
defts. that the statement in the libel was untrue, 
& they did not oiter any evidence to show that 
they had any authority for making it ; & the 
judge in his charge to the jury having stated that 
it v'as a criminal act to assert falsely of His Majesty 
oi of any other person that he was insane, & it 
being admitted by defts. themselves that the fact 
stated in the publication was false, in his opinion 
it was a libel : — Held : this direction was correct 
in point of law. — R. v. Harvey (1823), 2 B. C. 
257 ; 2 State Tr. N. S. 1 ; 3 Dow. & Ry. K. B. 
464 ; 2 L. J. O. S. K. B. 4 ; 107 E. R. 379. 

Annotations : — Reid. R. i’. Mumslovv (1895), 64 L. J. Q. B. 

138. Mentd. R. v. Grant, llankon & Hamilton (1848), T 

State Tr. N. S. 607 ; Gummoe v. Howes (1857), 23 Beav.. 

184; Nevill u. Fine Arts & General Insce., [1895] 2 Q. B, 

156. 

6732. Denial of King’s supremacy.] — Bretbn- 
HAM’s Case (1628), Cro. Car. 119 ; 79 E. R. 705. 

6733. .] — Indictment for saying a king 

de facto i & not de jure, was the rightful king. — • 
Germaine’s Case (1628), Cro. Car. 120 ; 79 E. R. 
706. 

6734. Refusal to take oath of allegiance — 
Praemunire.] — R v. Crook (1662), 6 State Tr. 
202 . 


Part XVIII. — Offences against Public Tranquillity. 


Sect. 1. — IN GENERAL. 

6735. Publishing false rumours.] — North- 
ampi'on’s (Earl) Case (1613), 2 State Tr. 861 ; 12 
Co. Rep. 132 ; 77 E. R. 1407. 

Annotation : — Consd. Davis v. Lewis (1796), 7 Term Rep. 
17 ; Woolnoth v. Meadows (1804), 5 East, 463 ; Lewis v. 
Walter (1821), 4 B. & Aid. 605. Distd. McGi*egor v. 
Thwaltes (1824), 3 B. & C. 24. Dbtd. McPherson v. 
Daniels (1829), 10 B. & C, 263 ; Ward v. Weeks (1830), 7 
Bing. 211 ; Sinclair v. Storey (1843), 1 L. T. O. S. 148. 
Re!d. Townsend v. Hughes (1677), 2 Mod. Rep. 150 ; 
Maitland v. Goldney (1802), 2 East, 426 ; Do Crespigny 
V . Wellesley (1829), 5 Bing. 392 ; Dolegal v. Hlghley 
(1837), 3 Bing. N. O. 950 ; Speck v. Phillips (1839), 8 
L. J. Ex. 277 ; CJollis v. Bate (1840), 4 Notes of Cases, 
640 ; Tidman v. Aiiislie (1854), 10 Exch, 63. 


Sect. 2. —SEDITION. 

Sub-sect. 1. — In General. 

6736, Definition.] — An intention to excite ill- 
will between different classes of Her Majesty’s 
subjects may be a seditious intention ; whether 


or not it is so in any particular case must be 
decided upon by the jury after taking into con- 
sideration all the circumstances of the case. 

Sedition embraces everything, whether by 
word, deed, or writing, which is calculated to 
disturb the tranquillity of the State, & lead 
ignorant persons to subvert the government & 
laws of the empire. 

Where in a prosecution for uttering seditious 
words with intent to incite to riot, it is proved 
that previously to the happening of a riot, seditious 
words were spoken, it is a question for the jury 
whether or not such rioting was directly or in- 
directly attributable to the seditious words proved 
to have been spoken. 

A meeting lawfully convened may become an 
unlawful meeting if during its course seditious 
words are spoken of such a nature as to produce a 
breach of the peace, & those who do anything to 
assist the speakers in producing upon the audience 
the natural effect of their words will be guilty of 
uttering seditious words as well as those who spoke 
the words. 


PART XVIII. SECT. 2, SUB-SECT. 1. 

6736 i. Definition,] — R. v, Barron, 
[1919] 1 W. W. R. 202 ; 44 D. L. R. 
332.~CAN. 

6736 li. .] — The crime of sedition 

consists in wilfully, unlawfully, mis- 
chievously, & in violation of the party's 
allogianco, & In breach of the peace, & 
to the public danger, uttering language 
calculated to produce popular disafTec- 
tlon, disloyalty, reslslanoo to lawful 
authority, or, in more aggravated 
cases, violence & Insurrection, not in 

J. — ^VOL. XV. 


the exorcise of the right of free dis- 
cussion for legitimate purposes, but 
with a wilful recklessness of conse- 
guencos. — R. v. Grant, Ranken & 
Hamilton (1848), 7 State Tr. N. S. 
507.— SCOT. 

6736 iii. .] — The crime of sedition 

bears the same meaning as oproer & 
implies a gathering or concourse of 
people in deflnaoe of the lawfully con- 
stituted authorities for some muawful 

f mrpose, & there must ho something 
n the nature of an insurrection. — R. 


V . Enpemann (1915), T. r. D. 142. — 

S. AF. 

6736 iv. . ] — The crime of sedition 

has the same moaning as oproer. Sc 
denotes a gathering or concourse of 
people, or some individuals acting in 
concert, with the purpose of tumult 
or insurrection against the Sovereign 
or the Govt. Unless it is alleged & 
proved that oproer had actually taken 
place, a person cannot be convicted 
of sedition or of incitement to sedition. 
— R. V . Malan (1915), T. P. D. 180. — 
S. AF. 


D 
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Sect, 2, — Sedition: Svh^aecis, 1 , 2 3, AJ] 

There is undoubtedly no question at all of the 
right of meeting in public, & the right of free 
discussion is also perfectly unlimited, with the 
exception, of course, that it must not be used for 
the purpose of inciting to a breach of the peace 
or to a violation of the law (Cave, v. 

Burns (1886), 2 T. L. R. 610 ; 16 Cox, C. C. 355. 

6737. A misdemeanour at common law — Mature 
of offence.] — R. v. Stroud (1629), 8 State Tr. 
235. 


Sub-sect. 2. — Forms of Sedition. 

6738. Seditious words — Against government of 
the Church of England.]— R. v. Field (1661), 1 
Sid. 69 ; 82 E. R. 976. 

6739. Tending to cause disaffection.] — R. 

V, Frost (1793), 22 State Tr. 471. 

6740. — .] — In July, 1848, Fussell was 

indic^d for making a seditious speech at a chartist 
meeting at Clerkenwell Green, on May 29, 1848, & 
for unlawful assembly & riot. Evidence was 
given that he denounced the conviction of Mitchel, 
& said that if Mitchel was sent out of the country, 
every Irishman must rise to avenge the insult ; 
that there was one safe way of getting rid of bad 
rulers — private assassination. The meeting was 
followed by a procession through the streets, which 
was dispersed at a late hour by the police : — Held : 
guilty of sedition & unlawful assembly. 

Expressions intended & tending under the 
circumstances of the time to produce hatred & 
contempt of the institutions of the country to 
induce unlawful resistance, are seditious. 

A meeting summoned for the purpose of uttering 
& listening to seditious language, exciting to 
violence & resistance to law, is an illegal meeting, 
& those who call such a meeting & partake in 
proceedmgs with such a tendency are guilty of 
attending an illegal public meeting. — R. v, 
Fussell (1848), 6 State Tr. N. S. 723 ; 3 Cox, C. C. 
291. 

6741. .] — R. V, Burns, No. 6730, 

ante. 


6742. Advising formation of unlawful 

associations.] — Indictment for sedition, unlawful 
assembly, & riot. Evidence was given that 
Jones, a prominent chartist, attended the meeting 
at Bonner’s Fields, on June 4, 1848 ; that he told 
the people to stand their ground shoulder to 
shoulder, if they saw the police coming ; to 
organise in their classes & wards, to steer clear of 
all partial outbreak & partial rioting ; that not 
a single blow need be struck in England, that it 
must & would bo struck in Ireland ; & that the 
green flag would float over Downing Street & 
St. Stephen’s, & Lord John Russell & Sir George 
Grey be sent to take the places of the convicts 
Mitchel & Frost : — Held : ^Ity of sedition & 
unlawful assembly ; a speecli urging the people 
to form themselves into unlawful associations, & 
inciting to insurrection, unlawful assemblies, 
breaches of the peace, & the forcible obstruction 
of the execution of the law is seditious, the circum- 
stances of the time being such that the public 
peace is likely to be thereby endangered. A 
meeting convened to hear such a speech is an 
unlawful assembly so far as those are concerned 
who are parties to calling it or attending it for 
that purpose. — R. v, Jones (1848), 6 State Tr. N. S. 
783. 

6743. Seditious conspiracy.] — Defts. were in- 
dicted for conspiring to disturb the peace & to 
excite discontent & disaffection & to excite hatred 
& contempt of the govt. & Constitution & for 
unlawfully assembling : — Held : a preconceH to 
cause persons seditiously to meet for the purpose 
of disturbing the public peace ; or of raising 
discontent & disaffection in the mind of the King’s 
subjects ; or of exciting hatred & contempt of 
the govt. & Constitution, is a criminal consphacy. 

A meeting of such numbers of people & under 
such circumstances as cannot but endanger the 
public peace, or must produce terror of immediate 
danger in the minds of the subjects is an unlawful 
a^^embly. Qu, : if the terror be of future &. 
distant but not immediate danger. 

Persons who are present at a meeting with 
knowledge of such purjwse, means, manner, & 
circumstances as render it unlawful, wlio give 
their aid & countenance to the meeting are guilty 


6737 i. A misdemeanour at common 
latv-^Nature of offence,]-— 11, v. Sin- 
clair (1794), 23 State Tr. 778.— -SCOT. 

a. Effect of Treason Felony 

Act, 1848 (c. 12).] — The above Act 
making: it felony to compass to depose 
the Queen, etc., or to levy war against 
the Queen, etc., & to express, utter, & 
declare such compassing:, by publishing: 
any printing or writing, or by open & 
advised speaking, or by any overt act 
or deed, does not abrogate the common 
law ; & It Is competent to libel the 
same species facti in the same libel as 
felony under the Act, & as conspiracy 
& sedition at common law.— v. 
Gumming (1848), 7 State Tr. N. S. 
485. — SCOT. 

b. Incitement to sedition — When 
amounting to sedfUon,} — ^A person who 
incites others to sedition can under the 
common law only be found guilty of 
the crime of sedition If the sceution has 
actually resulted from such Incitement 
& not otherwise. One man cannot 
commit the crime of oproer, though he 
may Incite others or oven one other 

{ )erson to do so. Incitement to oproer 
s a crime, but If it Is not followed by 
oproer, a man cannot be convicted of 
It on an indictment chaxiglng him with 
the larger offence. — R, v. Endxmann 
(1915), T. P. D. 142,— 8, AF, 


PART XVIII. SECT. 2, SUB-SECT. 2 

c. Seditious words.] — The oflonc 
covered by s. 134 of the Criminal Cod 
is “ speaking seditious words,** i 
further than the seditious intention c 
which these words are expressive tb 
particular Intention has nothing to d 
with the offence. On the facts 
field : the words used were expressiv 
of a seditious intention which it i 
open to a judge or a jury to infer fror 
tim words & the circnmatances unde 
which they were spoken. — 11. t 
,^Ki{roN (1915), 33 W. L. K. 157 ; i 
W. W. II. 819.— CAN. 

d. .] — Words can only constl 

tute a seditious libel if they are ex 
pressive of a seditious intention. The: 
are expressive of a seditious intentloi 
only when they are both calcnlated £ 
intended to stir up & excite tllsconten 

Giesinger 

n.917) 1 W, W. R, 595 ; 27 Can. Grim 
Gas. SS.—UAN. 

— •] — A verdict finding th< 
pannel guilty of the crime of sedltioi 
in so far as that he used words cal 
culated to excite popular disaffection 
etc., is good, & It is not necessary fo: 
the proseotiUon to aver or prove thai 
tiie wor^ were so Intended. — R. tJ 
Rankbn & Hamilton (1848) 
7 State Tr. N. 8. 607.— SCOT. 


6739 i. Tending to cause dia- 

affeetion.] — It Is uimocessary to libel 
intention in a charge of sedition. 
When the jury found nanola guilty 
of sedition in so far as tney bad used 
language “ calculated to excite popular 
disaffection & resistance of lawful 
authority ’* & explained that they had 
purposely omitted the word Intended, 
which was also charged in the minor ; 
— Held : the verdict was good. — II. v. 
Gumming (1848), J. Shaw, Just. 17. — 
SCOT. 

f. Spoken to acquaintance in 

public place — Whether suMcient evidence 
of sedition.] — Evidence of seditious 
words spoken to an average man being 
an open declaration of Opinion to such 
person, only an acquaintance, in a 
public place, is sufficient evidence to 
go to a jury, & accused is not entitled 
to the benefit of the steadfast loyalty 
of the person addressed. — II. v. Cohen 
(1916), 34 W. L. R. 210 ; 10 W. W. R. 
333.— CAN. 

6743 i. Seditious conspiracy.] — It is a 
criminal conspiracy to agree to hold a 
meeting prohibited by law. — R. v, 
O'Connell (1831), 2 State Tr. N. S. 
629.— IR. 

6748 ii. .] — R. V. Parnell 

(1881), 14 Cox, C. C. 608.— IR. 

6748 iU. .) — A ooiLsplracy to 
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of unlawfully assembling, but persons present 
without such knowledge or not giving such aid 
& countenance are not guilty. 

Drilling for the purpose of going to a meeting 
with ease regularity is lawful. Semble : drilling 
for the purpose of overawing the govt, of the 
Kingdom is hi^h treason ; & drilling for the 

purpose of securing attention to seditious speeches 
& giving confidence to persons disposed to sedition 
is a misdemeanour. — R. v. Hunt (1820), 3 B. & 
Aid. 660 ; 1 State Tr. ]S[. S. 171 ; 106 E. R. 768, 
C. C. R. 


Annotations: — Refd. R. v. Guffey (1848), 7 State Tr. N. S. 
467. Mentd. R. v, Fursey (1833), 0 C. & P. 81 ; U. v. 
Frost (1839). 9 C. & P. 129 ; R. v. Vincent (1839), 3 State 
Tr. N. S. 1037 ; Jones v. Tarleton (1842). 9 M. & W. 675 ; 
R. V. Hlnley (1843), 1 Cox, C. C. 12 ; R. v, lUdgeway 
(1843), 1 L. T. O. S, 622 ; R. v. O’Connell (1844). 5 State 
Tr. N. S. 1 ; Boosoy v. Davidson (1849), 13 Q..B. 257 ; 
R. V. Petcherlni (1855), 7 Cox, C. C. 79. . 


6744 . -.] — R. V. State 

Tr. N. S. 1347. 

6745. ^ .]- -R. tn- 6 ’Brien (1840), 4 State 

Tr. N. S. 1341. 

6746 . — In Aug. 1842, a widespread strike 
took place in the Lancashire manufacturing 
djstflcts. Bands of strikers went about forcing 
the hands to turn out, & all the mills in Manchester 
were stopped. 

At numerous meetings held during the strike 
chartist speakers urged the people to remain out 
until the charter became law, & similar advice 
was given by a chartist conference at Manchester. 
O’Connor, the chartist leader, was indicted subse- 
quently for a seditious consphacy. The jury 
found O’Connor guilty. — R. v, O’Connor (1843), 
5 Q. B. 10 ; 4 State Tr. N. S. 935 ; 1 Dav. k Mer. 
761 ; 13 L. J. M. C. 33 ; 1 L. T. O. S. 203, 255 ; 
7 Tut. 719 ; 114 E. R. 1153, C. C. R. 

Amwiaiions : — ^Refd. R. v, O’Conuell (1844), 6 State Tr. N. S. 

1. Mentd. R. v. Albert (1843), 7 Jur. 741 ; R. r. Martin 

(1849), 13 J. P. 282. 

6747 . .] — In Aug. 1842, a widespread strike, 

accompanied with rioting & groat destruction of 
property, took place in the Potteries. Before k 
(hiring the disturbance Cooper addressed large 
meetings in violent language k urged the strikers 
to remain out until the chitrter became law : — 
Held : guilty. It was illegal to compel men 
throughout the country to abstain from work 
until the charter became the law of the land. 
Semhle : honestly k peaceably to advise the 
working classes to agree to desist from working 
for the purpose of obtaining the chaiLer is not in 
itself criminal ; but if the obvious peril of such an 
experiment is such as to convince the jury that it is 
contemplated & intended, through the pressure 
of distress from a simultaneous cessation of all 
work, to produce discontent, tumult, k outrage, 


& to so press upon the govt, the adoption of the 
charter, a combination for such a purpose is an 
indictable conspiracy. — R. v. Cooper (1843), 4 
State Tr. N. S. 1249 ; 1 L. T. O. S. 143, C. C. R. 

6748. .] — O’CoNNETiL r. R. (1844), 11 

Cl. & Fin. 155 ; 3 L. T. O. S. 429 ; 9 Jur. 25 ; 1 
Cox, C, C. 413 ; 8 E. R. 1061 ; aiib nom, R. v. 

, 5 State Tr. N. S. 1. 


— Befd. R. V. Rowlands, etc. (1851), 2 Den. 

364 ; Mogul S.S. Co. v, McGregor, Gow (1889), 23 Q. B. D. 
5*48. Mentd. R. v. Ramsden & Verity (1844), 2 L. T. O. S. 
‘^8, n. ; King v. R. (1845), 9 Jur. 833 ; R. v. Downing Sc 
Powys (1846), 11 Cox, C. C. 156 ; R. v. Duffy (1846), 1 
Cox, C. C. 283 ; R. v. Gomportz (1846), 9 Q. B. 824; 
Campbell v. R. (1847), 11 Q, B. sii ; A.-G. v. Vernon 
(1848), 12 J. P. 251 ; Douglas v. R. (1848), 17 L. J. M. O. 
176; Dunn v. R. (1848), 13 Jur. 233; Gregory v, R. 
(1848), 15 Q. B. 957 ; R. v. Mitchel (1848), 3 Cox, C. C. 1 ; 
R. r. Duffy (1849), 7 State Tr. N. S. 795 ; Ryalls v. R, 
(1849), 11 Q. B. 795 ; Wright v. K. (1849), 14 Q. B. 148; 
Irvine v. Kirkpatrick (1850), 17 L. T. O. 8. 32 ; Ex p. 
Purdy (1850). 9 C. B. 201 ; R. v. Faderman (1850), 14 
J. P. 624 ; &lloway v. R. (1851), 17 Q. B. 317 ; Ex p. 
Rose (1852), 18 Q. B. 751 : Koiiclall v. Wilkinsoi) (1855), 
24 L. J. M. C. 89 ; R. v. Eagleton (1855), 24 L. J. M. C. 
158 ; New River Co. v. Hertford Land Tax Comrs. (1857), 

2 H. & N. 129 ; A.-G. v. Sillem (1864), 2 H. & C. 581 ; 
Latham v. R. (1864), 5 B. & S. 635 ; R. v, Hcane (1864), 
4 B. & S. 947 ; Burton v. Low (1867), 16 L. T. 385 ; 
Irwin V. Grey (1867), L. R. 2 H. L. 20 ; R. v. Murphy 
(1869), L. R. 2 P. C. 535 ; Anderson v. Morice (1876), 1 
Aiip. Cas. 713; Castro v. R. (1881), 6 App. Caa. 229 ; 
Mackonochic v. Penzance (1881), 6 App. Cas. 424 ; R. v. 
Parnell (1881), 14 Cox, C. C. 508 ; Combe v. De la Bero 
(1882), 22 Ch. D. 316 ; Enraght v. Penzance (1882), 7 App. 
Cas. 240; R. v. Bradlaiigh (1883), 15 Cox, C. C. 217; 
R. t\ Manning (1883), 12 Q. B. J>. 241 ; R. v. Pierce (1887), 

3 T. L. R. 586; R. v. StephoiiH (1888), 4 T. L. R. 479 : 
R. V. Plummer, [1902] 2 K. B. 339 ; Sykes v. Barraclough, 
11904] 2 K. B. 675. 


See, also, Part XVII., Sect. 1, sub-sect. 3, E., 
k sub-sect. 4, ante, 

6749, .] — R. 11 ^ Burns, No. 6730, ante. 


Sub-sect. 3. — Seditious Intention. 

A, Exciting Disaffection or Contempt against 
Government or Church, 

Exciting disaffection or contempt — Against the 
King.] — See Part XVII., Sect. 4, ante, 

6750. Against the government.] — R. v, 

Tutchin (1704), 14 State Tr. 1095 ; 0 Mod. Rep. 
164,268 ; 1 Salk. 51 ; 2 Ld. Raym. 1061 ; 87 E. R. 
922, 1014, C. C. R. 

Annotations : — Befd. R. v, Cobhott (1804), 29 State Tr. 1 ; 
R. V. Grant, Ranken & Hamilton (1848), 7 State Tr. N. S. 
507. Mentd. R. v, Seawood (1726), 2 Ld. Kaym. 1472 ; 
R. V. Ellames (1734), Lee temp. Hard. 42 ; A.-G. v. Allgood 
(1743), Pork. 1 ; Wynne v. Thomas (1745), Willos, 563 ; 
R, r. Wilkes (1770), 4 Burr. 2527 ; R. v. Horne (1777), 2 
Cowp. 672 ; R. r. St. Asaph’s (1784), 21 State lY. 847 ; 
R. r. Burks (1796), 7 Term Hep. 4 ; A.-G. v. Donaldson 
(1842), 10 M. & W. 117 ; R. v. Gregory (1847), 16 L. J. Q. B. 
281. 

6751. -.] — Even a private man’s cha- 


cffoct an alteration of the constitution 
by force is only an aggravated form of 
sedition at common law. — R. v. Gum- 
ming (1848), 1 Shaw, Just. 17. — ^SCOT. 

g. Entertaining disloyal sentiments 
— Chance expression — Whether sedi' 
Hon.] — R. V, Trainor (1917), 1 

W. W. R. 415 ; 27 Can. Grim. Cas. 
232 ; 33 D. L. R. 658 ; 10 Alta. L. R. 
164.— CAN. 

PART XVIII. SECT. 2, SUB-SECT. 8.— 

A. 

6750 i. Exaiting disaffection or con- 
tempt — Against the Government,] — Mor- 
ton’S Case (1793), 23 State Tr. 7. — 

SCOT. 

6760 ii. .] — R. v, MuiB 

(1793), 23 State Tr. 117.— SCOT. 


Meaning of dis- 
affection .] — Any one who excites, or 
I attempts to excite, feelings of hatred, 
i dislike, lU-wUl, enmity, ^ or hostility 
i towards the Govt, established by law 
I in British India, excites or attempts to 
excite, as the case may bo, feelings of 
“ disaffection.” Such feelings are 
necessarily inconsistent with & in- 
compatible with a disposition to render 
obotuence to the lawful authority of 
Govt. & to support that Govt, against 
unlawful attempts to subvert or i-osist 
it. The term ‘‘ disaffection ” may bo 
taken as synonymous with ” dis- 
loyalty.” When a person Is charged 
with BodiUon his intention may bo 
inferred from one particular speech, 
article, or letter, or from that speech, 
article, or letter considered in con- 


junction with what such person has 
said, written, or published on another 
or other occasion. Where it is ascer- 
tained that the intention of such person 
was to excite feelings of disaffection 
to the Govt, established bv law in 
British India, it is immaterial whether 
or not the words spoken, written, or 
published could have the effect of 
exciting such feelings of disaffeotion, 
& it is immaterial whether the words 
were true or false, &, except on the 
(luestlon of punishment, or in a case 
in which the speaker, writer, or pub- 
lisher is charged with having excited 
such feelings of disaffection, It is 
immaterial whether or not the words 
did in fact excite such feelings of dis- 
affection. — R. V. Amba Prasad (1897), 
I. L. R. 20 AU. 55.— IND. 

D 2 
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Sect. 2. — Sedition : Sub-sect. 3, A., B., C., D. c£? E.; 
svb-sect. 4.] 

racter is not to be scandalised, either directly or 
indirectly. Much less is a magistrate’s, minister 
of state, or other public person’s character to be 
stained either dii*ectly or indirectly. The law 
always punishes libels, even among private pc^ons, 
because they flow from malice tend to cv?eate 
disturbances, quarrels, ^ revenge between t^m, 
their families & kindred, & disturb the public 
peace. The law reckons it a greater offence wllen 
the libel is pointed at persons in a public capacity 
as it is a reproach to the govt, to have con'upt 
magistrates, etc., substituted by Ilis Majest^y, 
&; tends to sow sedition, &; disturb the peace of 
the Kingdom (Lord Haymond, C.J.). — K. v. 
r^tANCKLiN (1731), 17 State Tr. 625. 

Annotation : — ^Reld. R. v. St. Asaph ’ts (1784;), 21 State Tr. 847. 

6752. .] — II. V. Frost (1793), 22 

State Tr. 471. 

6753. — .] — R. r. Corbett (1804), 29 
State Tr. 1. 

Annotati(m : — ^Re!d. R. i\ Grant, Ilanken & Hamilton (1848), 
7 State Tr. N. S. 507. 

6754. -.]~R. V. Hunt (1811), 31 

State Tr. 367 ; 2 Camp. 583. 

Annotation : — Mentd. Darby v. Ouselcy (1856), 1 H. & N. 1. 

6755. .] — R. r. Cobbett (1831), 2 

State Tr. N. S. 789. 

Annotations : — Mentd. R. t’. Charlesworth (1861), 1 B. & S. 
460 ; Winsor v, U. (1866), L. R. 1 Q. B. 289. 

6756. .] — A. was indicted for printing 

& publishing a seditious libel, in the form of a 
newspaper, attempting to stir up &> execute 
discontent & unrest among His Majesty’s liege 
subjects, & to alienate the allegiance of the Indian 
native liege subjects of the King, & to cause it to 
be believed that it was justifiable & commendable 
to resort to political assassination with a view to 
liberate India from the govt, of the King : — Held : 
whoever by language either written or spoken, 
incites or encourages others to use physical force 
or violence in some public matter connected with 
the State, is guilty of publishing a seditious libel. 

Accused may not plead the truth of the state- 
ments that he makes as a defence to the charge. — 
R. V. Aldred (1909), 74 J. P. 55 ; 22 Cox, C. C. 1. 

6757. Against the constitution.] — R. v. 

Fussell, No. 6740, ante. 

6758. Against Parliament.] — R. v. Rainer 

(1733), 2 Barn. K. B. 293 ; 94 E. R. 509. 

6759. .]— R. V. Owen (1752), 18 

State Tr. 1203. 

6760. -.] — R. V . Stockdajle (1789), 

22 State Tr. 237. 

Annotations: — ^Beld. R. v. Reeves (1796), Peake, Add. Gas. 
84 ; R. V. O’Connell (1844), 5 State Tr. N. S. 1 ; R. v. 
Duffy (1849), 7 State Tr. N. S. 795. Mentd. Monson v. 
Tussaud (1894), 63 L. J. Q. B. 454. 

6761. Imputing corruption to Judges.] — R. 

V. Gordon (Lord) (1787), 22 State Tr. 175. 

For full anns.y see S. C. No. 7886, post. 

See, alsOy Part XX., Sect. 12, post. 

6762. Against established church.] — R. v. 

Field, No. 6738, ante. 

6763. .] — R. V. Keach (1665), 0 

State Tr. 701. 


B. Incitement to Disturbance, of Public Peace and 

Violence. 

6764. Incitement to disturb the public peace.] — 

R. V. Hunt, No. 6754, ante. 

0705 , ,] — An indictment for the publica- 

tion of the following paper — “ Will you, farmers & 
parsons, pay us better for our labour ? — If you 
won’t, we will put you in bodily fear.” 

The indictment charged the intention to be, to 
disturb the peace ; & it charged a publication 
generally, without saying to farmers, clergymen, 
or labourers : — Held : sufficient. — R. v. Savill 
(1831), 9 L. J. O. S. M. C. 118. 

V 6766. .] — If a paper, published by deft., 

s a direct tendency to cause tmlawful meetings 
&\disturbances, & to lead to a violation of the 
laws,4t is a seditious libel ; & with respect to the 
intent every one must be taken to intend the 
natural consequences of what he has done. — R. v. 
Lovett (1839), 9 C. & P. 462 ; 3 State Tr. N. S. 
1177. 

6767. .] — Every man has a right to give 

every public matter a candid, full, & free dis- 
cussion ; but although the people have a right to 
discuss any grievances they have to complain of, 
they must not do it in a way to excite tumult, & 
if a party publish a paper on any such matter, & 
it contain no more than a calm <fe quiet discussion, 
allowing something for a hitle feeling in men’s 
minds, that will be no libel ; but if the paper go 
beyond & be calculated to excite tumult, it is a 
libel.— R. V. CoixiNS (1839), 9 C. & P. 456 ; 3 
State Tr. N. S. 1149. 

6768. .] — R. V. Jones, No. 6742, ante. 

0709 , ,] — It. V. Burns, No. 6736, ante. 

6770. Incitement to violence.] — Deft, wrote a 
letter with reference to a public meeting which 
had been held at M. Criminal information to the 
effect that deft., intending to excite discontent, 
disaffection, & sedition, <fc to excite to hatred 
dislike of the Govt., & to cause it to be believed 
that persons had been inhumanly cut down by 
certain troops of the King, composed, wrote, A 
published of & concerning fhe Govt., & of & 
concerning the said troops, the said letter. 

The judge told the jury that they were to 
consider whether the paper contained a sober 
address to the reason of mankind, or whether it 
was an appeal to their passions, calculated to 
incite them to acts of violence & outrage. If it 
was of the former description it was not a seditious 
libel ; if of the latter description it was. 

The libel purported to be founded on statements 
in newspapers to the effect that unarmed & 
unresisting men & women had been cut down by 
dragoons at a meeting at M. : — Held : deft, could 
not give evidence either at the trial or in mitigation 
of punishment, to show that such statements, 
involving criminal charges, were true, but that he 
might in mitigation of punishment show on 
affidavit that he had read the statements in 
newspapers. — R. v. Burdett (1821 ), 4 B. & Aid. 
95, 314 ; 1 Statue Tr. N. S. 1 ; 106 E. R. 873, 953, 

Annotaiions : — Reid. R. v. Grant, Rankon & Hamilton 
(1848), 7 State Tr. N. 8. 507 ; R. v. Carden (1879), 5 
Q. B. D. 1. Mentd. Redford v. Birley (1822), 3 Stark. 
76; Pearson v. M'Uowran (1825), 5 Dow. & Ry. K. B. 
616; R. V. Perkins (1826), 1 Lew. C. C. 99; A.-G. v. 
Kenlfock (1837), 2 M. 8c W. 715 ; R. v. Lovett (1839), 9 


PART XVIII. SECT. 2, SUB-SECT. 3.— 

B. 

6764 i. Incitement to disturb the public 
peace,] — The crime of {jcweld is con- 
stituted when the acts of accused are 
fuch as to disturb the peace & security 
or forcibly to invade the rights of other 


persons ; It is unnecessary to allege 
specifically or to prove that any persons 
have been terrorised by such acts. The 
words : As long as a man has a right 
arm to break a plate-glass window he 
need not starve ; I won't starve, any- 
how,*' used during a time of public 
excitement while a railway strike was 


in progress constitute an Incitement 
to commit the crime of geweld, — R. 
V . O'Brien (1914), T. P. D, 287.— 

S. AF. 

6770 I. Incitement to violence.] — II, v. 
Grant, Ranken & Hamilton (1848), 
7 State Tr. N. 8. 507.— SCOT. 
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C, Sc P. 462 ; Hall v. Story (1846), 16 M. & W. 63; 
Stlkem^ v. Dawson (1847). 1 De G. & 8m. 90; R. «. 

^4,®- 795; Doe d. Bennett w. 
^71 ; R. V. Meany (1867), 15 W. R. 
(1872). 41 L. J. Q. B. 243 ; 
SP®R®^A1®75), 45 L. J. M. C. 15 ; R. u. Rogers (1877), 
3 Q. B. I>. 28 ; R. v. Holmes (1883), 12 O. B. D. 23 ; 
Tozler Hawkins (1885), 15 d B. b. 650; Broad v. 

5 H. V . Ellis. [1899] 1 Q. B. 
230 ; R. V, De Mamy, [1907] 1 K. B. 388. 


6771. -R. V . CoBBETT, No. 6755, ante , 

6772. -R. V . Burns, No. 6736, ante . 

6773. -R, V , Aldred, No. 6756, ante . 


C* Incitement to Insurrection. 

6774. Seditious conspiracy.] — R. v. O’Brien, 
No. 6745, ante. 

6776. R. V. Holberry, No. 6744, ante. 

6776. R. V. O’Connor, No. 6746, ante. 

6777. R. V. Cooper, No. 6747, ante. 

6778. Conspiracy to levy war.] — R. v. 
O'Donnell (1848), 7 State Tr. N. S. 637. 


D. Saving for Right of Public Discussion. 

6779. Right of free discussion.] — Seven Bishops’ 
Case (1688), 3 Mod. Rep. 212 ; 12 State Tr. 183 ; 
87 E. R. 136. 

Annotations: — ^Mentd. R. v. Wilkes (1763), 2 Wils. 151 ; 
Politick V. Carrington (1765), 19 State Tr. 1029 ; It. v. 
Shipley (1784), 4 Dong. K. B. 73 ; It. Johnson (1805), 
29 State Tr. 81 : Butt v. Oonant (1820), 1 Brod. & Bing. 
548 ; It. V. Burdctt (1820), 4 B. & Aid. 95 ; Doe d. Mudd 
V. Suckonnore (1836), 5 Ad. & El. 703 ; It. v. Castro, 
Skipworth’8 Case (1873), L. H. 9 Q. B. 219, 230. 

6780. .]— It is not libellous for a writer 
who allows the Sovereign to be solicitous for the 
welfare of his subjects, & who has no intention of 
calumniating liiin or of bringing his personal 
government into public odium, to express regret 
that he has taken an erroneous view of any 
question of foreign or domestic policy, — R. p. 
Lambert <& PiCRjtY (1810), 2 Camp, 398 ; 31 State 
Tr. 335. 

Annotations: — -Mentd. Thornton u. Stephen (1837), 2 Mood, 
8c It. 45; R. V. O’Coruiell (1844), 5 State Tr. N. S. 1; 
K. V, Grant, Ranken & Hamilton (1848), 7 State Tr. N. S. 
,507. 

6781. — .] — R. V. Hunt, No. 6754, ante. 

6782. - — .J — R. V. Collins, No. 6767, ante. 

6783. — .] — R. V. Burns, No. 6730, ante. 


E. Other Cases. 

6784. Inducing unlawfui resistance.] — R. v. 

Fussell, No. 6740, ante. 

6785. Attempt to alienate allegiance.] — R. 

Aldricd, No. 6756, ante. 


6786. Promoting lU-will between different classes 
of subjects.] — ^O’Connell v. R., No. 6748, ante. 

6787. .] — R. V. Burns, No. 6736, ante. 


Sub-sect. 4. — Indictment and Trial. 


6788. Words alleged to be seditious must be set 
out.] — Sacheverell’s Case (1710), 15 State Tr. 1. 
Anmtationa ;-~Consd. R. v. Layer (1722), 8 Mod. Rep. 82 ; 

3 M. & S. no. Eefd. R. v. Dulfy 
C849), 7 State Tr. N. S. 795 ; Bradlaugh v. R. (1878), 3 
Q. B. D. 607. 

6789. ,] — Upon an information agaiast deft. 

for a libel, for that he, etc., wickedly, maliciously, 
& seditiously did write &> publish, etc., a certain 
false, scandalous, & seditious libel “of & con- 
cerning H.M.’s Govt. <& the employment of his 
troops ” according to the tenor & effect following ; 
(setting forth the libel verbatim) ; — Held : the 
words “ of & concerning ” are a sufficient intro- 
duction of the matter contained in the libel, & a 
sufficient averment that it was written “of & 
concerning the King’s Govt., & the employment 
of his troops.” — K. v. Horne (1778), 2 Cowp. 
672 ; 20 State Tr. 651 ; 98 E. R. 1300 ; sub nom . 
Horne v. R., 4 Bro. Pari. Cas. 368, H. L. 


Anmdaiions : — Consd. R. v. Philipps (1805), 6 East, 464 ; 
Hawkes V. Hawkey (1807), 8 East, 427 ; R. v. Burdett 
(1820), 4 B. & Aid. 95 ; R. r. Burdett (1821), 4 B. & Aid. 
314 ; May v. Brown (1824), 3 B. & C. 113 ; H. v. Morloy 
(1827), 1 Y. & J. 221 ; Adams t\ Meredew (1828), 2 Y. & J. 
417 ; Bradlaugh V. R. (1878), 3 Q. B. D. 607. Refd. R. v. 
Topham (1791), 4 Term Rep. 126 ; R. r. Marsden (1815), 
4 M. & S. 164 ; ChurchUl u. Hunt (1819), 1 Chit. 480 ; 
Goldstein v. Foas (1828), 2 Y. & J. 146 ; Tuam Archbp. 
V. Robeson (1828), 5 Bing. 17 ; Harvey v. French (1832), 
1 Or. & M. 11 ; Gompertz v. Levy (1838), 9 Ad. & El. 
282 ; R. V. Virrier (1840), 12 Ad. & El. 317 ; R. v. Duffy 
(1849), 7 State Tr. N. S. 795 ; White r. R. (1876), 13 Cox, 
C. C. 318 ; Jones u. Hulton, [1909] 2 K. B. 444. Mentd. 
R. V. Bidwell (1847), 2 Car. & Kir. 564 ; White v. Tyrrell 
(1856), 27 L. T. O. S. 334 ; Clack v. Ciack, [1906] 1 K. B. 
483. 


6790. But not the whole libel.] — An indict- 

ment for sedition alleged “ that deft, amongst 
other words &; matter, uttered the words & 
matter following ” & then set out several sentences 
as though they had been uttered continuously. 
The evidence showed that they had not been so 
uttered, but that the sentences had been selected 
from different parts of the speech, other matter 
intervening between them : — Held : there was no 
variance, & if any portions of the speech varied 
or controlled the sense of those parts that were 
set out, the onus was upon the deft, to show it. — 
Re Crowe (1848), 3 Cox, C. C. 123 ; sub nom . 
R. V. Crowe, 12 J. P. 599. 

6791. .] — 1 do not know that there is 

any case in which judgment has been arrested on 


PART XVIII. SECT. 2, SUB-SECT. 3.— 

C. 

6774 i. Seditious conspiracj/.] — R. v. 
Malan (1915), T. P. D. 180.— S. AF. 


PART XVIII. SECT. 2, SUB-SECT. 3.- 

D. 

6779 1. Right of free discussion.]— 
Sect. 4 of the Orders framed by tin 
Governor- General under Public Welfar 
& Moratorium Act, 1914, enacts tha 
no person shall communicate to an] 
other person any matter “ calculate! 
to excite public feeling ’* \—Hetd : th( 
expression “ calculated to excite publii 
feeling must bo narrowly oonstruec 
to interfere as little as possibh 
with the liberty of the subject & th€ 
speech. — R. v. Bunting 
(1916). T. P. D. 678.— S.AF. 


PART XVIII. SECT. 2, SUB-SECT. 4. 

6788 i. IVords aJlcffed to be seditious 
must be set out.] — -Though a prosecutor 
in drawing up a chaive of uttering 
seditious w'ords sliould not content 
himself with making a simple allega- 
tion to that effect, but should specify 
at least the substance & effect of the 
language complained of, yet the count 
cannot be q^uashed owing to the absence 
or insufficiency of details. Should 
accused complain at the trial & be met 
with a refusal to set out the details, 
that would probably amount to a 
mistrial, but where no objection is 
taken & there has boon a preliminary 
inquiry at which depositions setting 
out the words complained of are taken, 
accused canuot siibsoquontly complain. 
In any event, any objection on the 
subject to the indictment is cured by 


verdict. — R. v. Trainou, [1917] 1 
W. W. R. 415 : 27 Can. Crim. Cas. 
232 ; 33 D. L. K. 658 ; 10 Alta. L. R. 

164.— CAN. 

k. Other cjcprcssions of sedi~ 

tious nature — Admissibility of .] — It is 
incompetent to jirove other expres- 
sions of a seditious nature besides those 
charged in the libel in support of the 
charge of sedition. — R. v. Cumaunq 
(1848), J. Shaw. Just. 17.— SCOT. 

l. Libelling previous design as eui- 
denced by subsetiucnt overt acts.h-R. v. 
Gumming (1848), J. Shaw, Just. 17. 
—SCOT. 

m. Whether necessary to libel inten- 
tion .] — It is uiiuocessary to libel in- 
tention in a charge of sedition. — R. 
V. Gumming (1848), J. Shaw, Just. 17. 
—SCOT. 
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Sect. 2. — Sedition: Svb-sects. 4 <fe 5. Sects. 3, 4, 

an indictmeni or information for a seditious, a 
blasphemous, or an obscene libel for want of 
setting out the words. But no precedent can be 
found in which they have not been set out, except 
in certain American cases (Bramweijl, L.J.). 
Bradlauoh V . K. (1878), 3 Q. B. D. 607 ; 26 
W. R. 410 ; svh nom. R. v. Bbadlaugh & Besant, 
48 L. J. M. C. 5 ; 38 L. T. 118 ; 42 J. P. 325 ; 
14 Cox, 0. C. 68, C. A. 

Annotaiions : — ^Refd. Harris v. Warre (1879), 48 L. J. Q. B. 
310 : Capital & Counties Bank v. Henty (1882), 

Cas. 741. Mentd. R. v, Bradley (1894), 63 L. J. M. G. 183. 

See Indictments Act, 1915 (c. 90) ; Libel & 
Slander. 

6792. Innuendo in indictment.] — R. v, Mat- 
thews (1719), 15 State Tr. 1323. 

Annotation 'Retd. R. v. Horne (1777), 20 State Tr. 651. 

6793, Plea of justification not admissible.] — R. 

V. Burdett, No. 6770, ante. 

5794 , .] — R. 11. Aldred, No. 0756, ante. 


vSuB-SECT. 5 . — Seditious Libel. 
See Libel & Slander. 


Sect. 3.— INCrriNG TO MUTINY. 

6795, Form of indictment — Means employed 

need not be set out.] — In an indictment on Incite- 
ment to Mutiny Act, 1797 (c. 70), it is sufTicient 
to charge an endeavour to incite, etc., without 
specifying the means employed. Under a charge 
that A. endeavoured to incite B. to mutiny, being 
a soldier, knowledge of B.’s being a soldier is 
implied. Tliis word advisedly in such a case is 
equivalent to scienter, Semble : that if one 
endeavour comprise two separate offences a count 
in an indictment charging that endeavour may 
contain those two offences. — R. v. Fuller (1797), 
1 Bos. & P. 180 ; 2 I^ach, 790 ; 1 East, P. 0. 92 ; 
126 E. R, 847. 


(1844), 4 L. T. O. S. 233 ; Wray v. Toke (1848), 12 Q, B. 
492 ; Hagrue u. Browu (1864), 28 J. P. 231 ; Allen p. 
Flood, [1898] A. C. 1. Mentd. O 'Connell r. R. (1844), 11 
Cl. & Fin. 155 ; R. v. Bowen (1844), 1 Cox, C. C. 88. 

6796. Who is a “person serving in Army or 
Navy “ — Incitement to Mutiny Act, 1797 (c. 70).] — 

A sailor in a sick hospital, where he had been for 
thirty days, & therefore not entitled to pay, nor 
liable for what he then did to a court martial : — 
Held : to be a person serving in His Majesty’s 
forces by sea within the above Act, so as to make 


PART XVIII. SECT. 8. 

n. Effect of Inciicrnent to Mutiny Ad, 
1797 (c. 70), 071 provincial Btaiutes.) 
— The Imperial Mutiny Act does not 
override C. 8. C., c. 100, but the latter 
was passed in aid of it, & is therefore 
in force. The punishment by fine & 
imprisonment imposed by the Pro- 
vincial Act, stands abolished as longr as 
the Mutiny Act is in force, & the im- 
prisonment can in no case exceed six 
calendar months ; but tho power of 
trial by the ct. of oyer & terminer, 
under the Provincial Act, has not been 

Mutiny Act 

; deft, could not complain, as ho 
had been tried by a tribunal of this 
k^d, & sentenced to no lo ng er Im- 
prisonment than the last mentioned 


the seducing him an offence within tl^t A^. 

R. V. Tierney (1804), Russ. & Ry. 74, 0. U. R* 

6797. What questions should be left to Jury.]— R. 

V. Bowman, No. 6798, post. 

579g, Person incited need not be specluea.j 

— An indictment framed under Incitement to 
Mutiny Act, 1797 (c. 70), need not specify ^y 
particular person or persons serving in 
Majesty’s forces by sea or land who have 
approached by accused in contravention of the 
aWe Act. The jury are to consider whether the 
publication in question was addressed to persons 
serving in His Majesty’s forces, & if so, whether 
it amounts to an incitement to 
Bowman (1912), 76 J. P. 271 ; 22 Cox, C. C. 729. 

Sect. 4.— ADMINISTERING UNLAWFUL OATHS. 

6799. At common law— Nature of oath-inno- 
cent purpose immaterial.] — R. v. Eadon (1813), 
31 State Tr. 1064. 

6800. Unlawful Oaths Act, 1797 (c. 123), s. 1 
Nature of oath— Intent to disturb public peace.]— R. 

r. Eadon, No. 6799, ante. 

ggOi. Seditious purpose unnecessary 

—Secret oath.]— The unlawful administering, by 
any associated body of men, of an oath to any 
person purporting to bind him not to reveal or 
discover such unlawful combination or con- 
spiracy, nor any illegal act done by 
felony within sect. 1 of the above Act, though tlu 
object of such association were a conspiracy to 
raise wages & make regulations in a cert ain trade, 

& not to stir up mutiny or sedition. — R. v. Marks 
(1802), 3 East, 157 ; 102 E. R. 557. 

Anmtaiions mentd. Ex P* Terraz (1878), 4 Ex. D. 63^ 
Cooiiiber V. Berks JJ. (1882), 9 Q. B. B* ^ » B* Buxton 
Prison, Exp. .Servini, [1914] 1 K. B. 77. 

0g()2. •] — An assocn., the 

membei*s of which arc bound by oath not to dis- 
close its .secrets, is an unlaw’ful combination 
confederacy, unless expressly declared by some 
act of parliament to be legal, for whatever purpose 
I or object it may be formed ; & the administering 
of an oath not to reveal any tiling done in such 
i association is an offence witliin sect. 1 of the above 

A.ct • . 

The precise form in which the oath is adminis- 
tered is not material ; it is an oath within the mean- 
' ing of the Act, if it was underetood, by the party 
tendering & by the party taking it, as having tho 

force & obUgation of an oath. 

The above Act is not confined to oaths adminis- 
tered for the purposes of either sedition or mutiny. 
— R. v. Lovel.\ss (1834), 6 C. & P. 596 ; State 
Tr. N. S. App. 1280 ; 1 Mood. & R. 349 ; 2 Nev. 
& M. M. 0. 614. 

Annotation : — Roid. R. r. Nott (1843), Dav. & Mor. 1. 

p. Oath not repeated.] — A 

■party who, in compliance with tho 
terms of an illegal oath, delivers a 
threatening letter, Is, nevertheless, a 
competent witness on an Indictment 
against the party who administered 
such oath. Such indictment is sustain- 
able, although the party has neither 
repeated the oath nor kissed the book. 
— R. 1 ?. Hayes (1831), 1 Craw. & D. 
170.— IR. 

Q. Administering exlra-iudicial oath 
— Whether necessary to allege or prove 
mens rea.] — The administration of 
an cxtra-Judiolal oath is an indict- 
able offence. It is not necossary to 
allege or prove mens rea 477 

R. V. Martin (1904), 4 S. R. N. 8. W. 
720 ; 21 N. S. W. W^. N. 233.— AUB. 


period ; & though a fine of 10s. had 
also been imposed, tills was merely 
nominal, in compliance with the pro- 
vincial statute, & would not enutlo 
him to be discharged, as tho ct. had 
power to pass tho proper judgment if 
an improper one had been given. • 
R. V. SUEKMAN (1866), 17 C. P. 166. — 
CAN. 

PART XVni. SECT. 4. 

6800 i. Unlawfiil Oaths Act, 1797 
(c. 123), 8. 1— Nature of oath— Intent to 
disturb public peace.] — R. v. Edgar 
(1817), 33 State Tr. 145.— SCOT. 

Q, Omission to kiss book .] — 

R. V. Halt (1798), 1 Craw. & D. 199.— 

IR. 
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Past XVIII. — Offences against Public TBANQUiLLiry. 


6808. -.] — Where an oath 

was administered, that the party taking it should 
not make buttons imder certain stated prices, & 
should keep ^ the secrets of the lodge ; — Held : 
to be an adbiinistering of an tmlawful oath within 
sect. 1 of the above Act. — R, v. Ball (1834), 6 
C. & P. 563 ; 2 Nev. & M. M. 0. 600. 

6804. ; .] — The provisions of the 

above Act, which make it a felony to administer 
an unlawful oath, are not confined to oaths ad- 
ministered with either a mutinous or a seditious 
object. 

A party of sixteen persons were going out armed 
for the purpose of night poaching ; before they 
went out prisoner swore them all to secrecy : — 
Held : a felony^ within that statute. 

It is impossible that a meeting to go out with 
faces thus disguised at night & under such cir- 
cumstances can be any other than an unlawful 
assembly (Holroyd, J.). 

If the oath administered was intended to make 
the parties to whom it was administei'ed believe 
themselves under an engagement it is equally 
within the statute whether the book on which 
they were sworn was a testament or not. — R. v. 
Brodribb (1816), 6 C. & P. 571 ; 2 Nev. & M. M. 0. 
008, 

6805. Form of oath immaterial.] — R. v. 

Lovelass, No. 6802, ante, 

6806. Immaterial whether testament is 

used.] — R. V. Brodribb, No. 6804, ante. 

6807. Form of indictment — Description of 

offence.] — By sect, 4 of the above Act it shall not 
be necessary, in an indictment for any offence 
under the Act, to set forth the words of the oath, 
but it slxall be sufficient to set forth the purport 
of it, or some material part thereof. An indict- 
ment charged that defts. administered to J. H. 
an oath intended to bind liim not to inform or 
give evidence against any member of a certain 
society formed to disturb the public peace for any 
act or expression of his or theirs, etc. : — Held : 
such indictment was good without alleging the 
tenor or purport of the oath to be set forth, & 
without showing in what manner the public peace 
was meant to be disturbed by such society. — R. v. 
Moors (1801), 6 East, 419, n. i 102 E. R. 1317. 
Annotation : — Consd. R. v. Nield (1805), 6 East, 417. 

6808. Statutory Declarations Act, 1835 (c. 62), 
s. 13 — Form of indictments — Description of 
offence.] — By sect. 13 of the above Act it is en- 
acted that it shall be unlawful for any justice of 
the peace or other person to administer or receive 
any oath, affidavit, or solemn affirmation, touching 
any matter or thing whereof such justice or other 
person hath not jurisdiction or cognisance by 
some statute in force at the time being. A count 
charged deft , with administering an oath touching 
certain matte]ra & things whereof he, deft., had 
not any jurisdiction or cognisance by any statutes 
in force at the time being, the same oath not being 
before any justice, etc. ; — Held : such count was 
bad, for not showing tlie subject matter touching 
which the oath was administered, so as to enable 
the ct. to draw the legal inference that it was one 


of which deft, had not cognisance. — R. v. Nott 
( 1843), 4 Q. B. 768 ; 1 Dav. & Mer. 1 ; 12 I;. J. 
M. C. 143 ; 1 L. T. O. S. 228 ; 7 JT. P. 351 ; 7 Jur. 
621 ; 114 E. R. 1087. 

AnnotcUion : — ^Menid. R. v. James (1850), T. & M. 300. 


Sect. 5.~-^UNLAWFUL SOCIETIES. 


6809. What societies are unlawful — Unlawful 
Societies Act, 1799 (c. 79).] — R. v. Cufpby (1848), 
7 State Tr. N. S. 467 ; 12 J. P. 807 ; sab nom. R, 
V. Lacey, 3 Cox, C. C. 517. 

6810. Company Acts.] — A combination of 

more than twenty persons, formed on the principle 
of investing the subscriptions of the members & 
dividing the capital fund & profits among them- 
selves by means of certificates convertible by 
annual drawings by lot into preference dividend 
bonds bearing interest, with a bonus, is an assocn. 
for the acquisition of gain, within the meaning of 
Companies Act, 1862 (c. 89), s. 4, & is, therefore, 
unless registered under that sect, an illegal 
assocu. — Sykes v. Beadon (1879), 11 Ch. D. 170 ; 
48 L. J. Ch. 522 ; 40 L. T. 243 ; 27 W. R. 464. 


Annotations: — Consd. Smith u. Anderson (1880), 15 Ch. D. 
247. Mentd. Winfield v. Potter (1881), 45 L. T. 612 ; 
Howard v. Refuge Friendly Soc. (188% ?4 L. T. 644 ; 
Macnee v. Persian Investment (3orpn. (1890), 38 v\. R. 
596 : Jeffrey V. Bamford, [1921] 2 K. B. 351. 


See, generally, Companies. 

Association bound by unlawful 
oaths.] — R. V. Lovelass, No. 6802, ante. 

6812. Seditious Meetings Act, 1817 (c. 19), 

S. 25.] — Every person who engages in an assocn., 
the members of which, in consequence of being 
so, take an oath not required by law, is guilty of 
an offence within the above Act. — R. v, DiXON 
(1834), 0 C. & P. 601 ; 3 State Tr. N. S. App. 
1281 ; 2 Nev. & M. M. C. 619. 

6813. Trade unions — Present status of.] — In 
view of the recognition of trade unious by numerous 
Acts of Parliament & by the cts., they ca^ot, 
even wliere their organisation embraces affihated 
branches & delegates, be considered unlawful 
combinations or criminal assoens, within the 
meaning of Unlawful Societies Act, 1799 (c. 79), 
or Seditious Meetings Act, 1817 (c. 19). The 
applicability to them of these statutes is impliedly 
repealed by the later Acts of Parliament. 
Luby V. Warwickshire Miners’ Assocn., [1912] 
2 Ch. 371 ; 81 L. J. Ch. 741 ; 107 L. T. 452 ; 28 

T. L. R. 509 ; 56 Sol. Jo. 670. 


See, further, Trade & Trade Unions. 


Sect. 0.— GOING ARMED, PROVIDING ARMS, 
AND UNLAWFUL DRILLING. 


6814. Arms causing public terror — At cominon 
law & under 2 Edw. 3, c. 3.] — R. v. Knight (1086), 
3 Mod. Rep. 117 ; Comb. 38 ; 87 E. R. 75. 

6gl5. Discharging firearms in street.] 

—R. v. Meade (1903), 19 T. L. R. 540. 


PART xvni. sect. 6. 

r. Arms causing public terror .] — - 
Applt. was coavicted on a charge under 
Crlinlnal Code, 8. 68, that he without 
lawful excuse went armed in public 
in such manner as to cause fear. He 
was carrying a stick. There was 
nothing to show the size of the stick 
& nothing to show it had been treated 


n any unusual manner so as to make 
t a dangerous weapon : — Held : if a 
nan goes about merely carrying a 
I tick it does not constitute the offence 
)f going armed in public as proscribed 
Criminal Code, a. 68.— ’Inowte v. 
[1. (1921), 24 W. A. L. R. 52.— AUS. 


6815 1. common law & under 

2 Edw. 3, c. 3 — Discharging firearms in 


street.] — An indictment for riding or 
going armed against the above Act, 
whi^ omits to negative lawful ooc^ion, 
is had, as omitting an essential ingr^ 
dient of the offence, & will not be oxirod 
by verdict. Counts in on indictment 
charging that accused went about on a 
public road without lawful occasion, in 
such a manner as to he a nuisance to, & 
to alarm the public lawfully using the 
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Sect 6 . — Going amied^ providing arrm^ and unlaw- 
ful drilling. Sect l.J^ 

6816. earring arms to public meeting.] — 

A meeting, at which deft, was present, was held 
at H. in Nov. 1810, to consider the best means of 
bringing the instigators & perpetrators of the late 
M. massacre to justice, & to embrace the subject 
erf the necessity of parliamentary reform. Bodies 
of men to the number of several thousands, many 
of them carrying sticks, marched to the place of 
meeting. 

Some days before the meeting the magistrates 
had issued notices cautioning all persons against 
attending it. 

During the meeting a cry was raised that soldiers 
were coming to disperse it, whereupon some pro- 
duced pistols, & deft, urged the people to stand 
firm ; & the business of the meeting went on. 

Deft., was indicted for unlawfully conspiring to 
assemble an unlawful meeting, for attending an 
unlawful meeting, & for causing people to go armed 
to a public meeting : — Held : an assembly may 
be unlawful either by reason that its objects are 
unlawful, or by reason that its character is such 
as to produce terror in minds of ordinary firmness. 
Numbers may make an assembly unlawful if of 
such a description as must produce terror, & if 
terror is naturally & necessarily the result. Qu, : 
whether fear of a future rising is sufficient. 

Arms must not be carried to a public meeting 
if they arc calculated to create terror. 

If the purposes of an assembly are unlawful, 
every one who, after becoming aware of those 
purposes, attends as a partisan without taking 
steps to counteract such purposes, is guilty of 
taking part in an unlawful assembly. If there are 
circumstances of illegality such as the exhibition 
of arms, so as to excite terror, every one who with 
knowledge of those circumstances lends himself 
to the purposes of the meeting is guilty. 

The mere fact that the magistrates have pub- 
lished a notice cautioning all persons against 
attending a meeting does not render the meeting 
an unlawful assembly in the absence of anything 
otherwise illegal in the circumstances, manner, or 
purposes of the meeting. — 11. v. Dewiiurst (1820), 
1 State Tr. N, S. 529. 

Annotation: — Reid. R. v. Clarkson (1892), 56 J. P. 375. 

6817, Making & selling arms — For illegal pur- 
pose.]— -Deft. sold at R. on Oct. 12, two pikeheads. 
A pulblic meeting was advertised to be held at B. 
on the following day for the purpose of promoting 
parliamentary reform. 

Evidence was given that deft., while selling the 
pikeheads, had spoken in favour of the object of 
the meeting to be held at B. 

Deft, was indicted for making & selling pike- 
heads for unlawful purposes : — Held : guilty. If 
he made or sold them in order to be used to pre- 


vent any lawful attempt to disperse the meeting, 
the pikeheads were made or sold for an unlawful 
pxirpose. — R. v. Knowles (1820), 1 State Tr. N. S. 
497. 

6818. .] — Deft, sold at A., on Oct. 12, 

two pikeheads. A public meeting was advertised 
to be held at B. on the following day for the purpose 
of promoting parliamentary reform. Evidence 
was given that deft, while selling the pikeheads 
had said to the purchasers, that it was no use 
going to the intended meeting at B. without sijch 
weapons. Deft, was indicted for making & selling 
pikeheads for unlawful purposes : — Held : guilty. 
It was unlawful to make or sell such aims in order 
that they may be carried to a public meeting. — 
R. V, Morris (1820), 1 State Tr. N. S. 521. 

6819. Unlawful drilling.] — R. v. Hunt, No. 6743, 
ante, 

6820. .] — Action against deft., an officer 

of the Manchester Yeomanry, for damages for 
an assault. A justification was pleaded to the 
effect that the assault was properly committed by 
deft, in dispersing an unlawful assembly in which 
pltf. was taking part: — Held: a meeting of 

ersons for the purpose of spreading sedition & of 
ringing into contempt the Constitution, or cal- 
culated by its accompanying circumstances to 
excite terror, is an unlawful assembly. 

Drilling for the purpose of overawing the govt., 
& exciting tumult, offering resistance to the civil 
power, securing the attention of the persons drilled 
to seditious speeches, or giving confidence by an 
appearance of strength to disaffected persons, is 
unlawful. 

It was the duty of deft. & the military forces, 
when requested by the magistrates, to execute 
warrants for the arrest of the leaders, to disperse 
the meeting, & to aid in preserving the peace ; 
& deft, was justified in committing the alleged 
acts complained of if he was acting without excess 
in aid, <to at the request, of the civil power. 

A riot is where three or more are unlawfully 
collected together to do an unlawful act ; as, if 
they are removing a nuisance in a violent manner, 
& beat a man, that may constitute a riot. Persons 
may be riotously assembling together, yet, unless 
they do the act of violence it would not go so far 
as to constitute, actually, a riot. A rout or 
routous assembly is where they come for some 
unlawful purpose, intending to do something in 
violence, but do not go to the full extent, or take 
any actual step for accomplishing their purpose. 

But an unlawful assembly is, in any cases where 
they meet together in a manner & under circum- 
stances which the law does not allow (Holroyd, J., 
in his summing up). — Bedford v, Birley (1822), 
3 Stark. 70 ; 1 State Tr. N. 8. 1071. 

Annotations : — Reid. R. v. Williams & Veruon (1848), G 

State Tr. N. S. 775. Mentd. R. v. O’Connell (1845), 1 

Cox, C. C. 403. 


road, & charging that accused on the 
public road unlawfully discharged a 
revolver to the great danger of the 
public, even assuming that the omission 
of the words, “ lawfully using the 
highway,” does not make the latter 
count bad, cannot be sustained where 
it appears that none of the public were 
present or capable of being alarmed or 
endangered. Qu. : whether the omis- 
sion of the averment that the acts were 
done in terrorem populi would be aided 
or cured by verdilct. — R. v. Smith, 
11914] 2 I. R. 190.~IR. 

i. Under 15 IQ Geo. 3, c. 

21.1 — An armed party appeared on a 
road by night, but did not display their 


arms, nor in ftict cause tciTor by their 
appearance : — Held : to support an 
indictment against them under the 
above Act, which makes any person or 
persons who ” being armed ” shall 
” rise, assemble, or appear, by day or 
by night, to the terror of His Majesty’s 
subjects,” guilty of a high misdemean- 
our, it was enough if the assemblage 
was, in the opinion of the jury, one 
calculated to excite terror ; & it was 
a question for the jury, whether 
prisoners were present for a lawful 
occasion or not. — R. v. Condon, 
Molony & Sheehan (1847), 9 L. T. 
O. S. 536.— IR. 

t. U nlawful drilling — U nlawful Drill- 
ing Act, 1819 (c. 1).]— IMsoner was 


indicted under the above Act in 
several counts : — Held : all the counts 
of the indictment were erroneous, by 
reason of there being no averments in 
any of them that the meeting & 
assembly was a meeting of persons for 
the imrpose of training & drilling 
themselves, or of being trained & 
drilled to the use of arms, or for the 
purpose of practising military exercises, 
movements, or evolutions ; & there 
being no averment that the meeting in 
the indictment mentioned was a meet- 
ing hold without any lawful authority 
from Her Majosty, or the Lieutenant 
or two justices of the peace, etc., by 
commission or otherwise. — Gog arty 
V. R. (1849), 3 Cox, C. C. 306.— IR. 
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Sect. 7.— BREACH OF THE PEACE. 

6821* Affray — In public place.] — The principals 
& seconds in a prize fight cannot oe indicted either 
for a riot or an affray where the fight takes place 
at a distance from any public highway, & being 
at an end when the constables arrive, the parties 
yield on being required to do so. 

Semble : they might be indicted for an assault. 
— R. V. Hunt & Swanton (1845), 1 Cox, 0. C. 177. 
Annotation: — Refd. R. v. Coney (1882), 8 Q. B. D. 534. 

6822. Challenge to fight.] — D. & C. were in- 
dicted for a misdemeanour in that D. had 
challenged E. to a duel & sent the challenge by 
C., who well knew about it; — Held: guilty. — 
R. V. Darcy & Collins (1664), 1 Sid. 186 ; 82 
E. R. 1047. 

6823. — — Provocation no defence.] — If one 

kill another in a deliberate duel, under provocation 
of charges against his character <fe conduct, liow- 
ever grievous, it is murder in him & his second, & 
therefore the bare incitement to fight, though 
under such provocation, is in itself a very high 
misdemeanour, though no consequence ensue 
thereon against the peace. — R. v» Rice (1803), 3 
East, 581 ; 102 E. R. 719. 

6824. .] — Ui)on a motion for a criminal in- 

formation against A. for challenging B., an affi- 
davit, stating that in the correspondence between 
them A. had intimated an intention, after the 
.settlement of accounts between himself & B., to 
re(piire an apology for offensive expressions con- 
tained in a letter received by him from B., or 
“ such satisfaction as is usual on such occasions 
between gentlemen ” ; & that afterwards C., a 
relation of A., came with a letter of B. in his hand — 


settled the account by paying a balance due from 
A. to B. — and, after saying that he had come in 
consequence of the letter in his hand, delivered 
a hostile message as from A. ; — Held : insufficient 
to connect A. with the challenge ; & therefore the 
ct. refused the rule. But the ct. granted a rule 
nisi against 0. — R. v. Younghusband (1835), 
4 Nev. & M. K. B. 850. 

6825. Provoking to duel.] — To provoke a person 
to a duel is punishable even though there be no 
direct challenge. — D arcy (Lord) v. Markham 
( 1616), Hob. 120 ; 80 E. R. 270. 

Annotations : — Mentd. R. v. Beore (1698), 12 Mod. Rep. 

218 ; R. r. Nun (1714), 10 Mod. Rep. 186. 

6826. Provoking a challenge.] — An endeavour to 
provoke another to commit the misdemeanour of 
sending a challenge to fight is itself a misdemeanour 
indictable ; particularly where such provocation 
was given by a writing, containing libellous matter, 
& alleged in the prefatory part of the indictment 
to have been done with intent to do the party 
bodily harm, & to break the King’s peace ; the 
sending such writing being an act done towards 
procuring the commission of the misdemeanour 
meant to be accomplished. — R. v, Philipps (1805), 
6 East, 4G4 ; 2 Smith, K. B. 550 ; 102 E. R. 1365. 

6827. .] — If a man writes a letter with 

intent to provoke a challenge, seals it up, & puts 
it into the post office in W., addressed to a person 
in the city of L., who receives it there the writer 
may be indicted for this offence in the county of 
M. — R. V, Williams (1810), 2 Camp. 506. 
Annotation: — Refd. R. t*. Burclett (1820), 4 B. & Aid. 95. 

6828. Threatening & insulting words.] — R. v. 

Shepherd (1854), 2 W. R. 463 ; 18 J. P. Jo. 310. 
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6821 i. Affray — In public jdacc .] — 
Defta. aclvcHised a boxing exhibition 
which was effectively held in a public 
hall, & was accompanied by all the 
particulars & circumsLinces of a prize- 
ffglit. On behalf of defts. it was con- 
tended that the encounter was merely 
a scientific boxing parade, & moreover 
only a sham fight not forbidden by 
law. As the proof adduced estab- 
lished that the encounter In question 
was accompanied by all the circum- 
stances & elements which constitute a 
prize-fight, defts. committed an in- 
fraction of the law, for which they 
must be found guilty. — 8teele v. 
Mabeu (1901), Q. R. 19 S. C. 392.— 
CAN. 

u. Form of indictment.] — 

An indictment for an affray which does 
not aver that the affray took place in 
a public street or highway is bad, & 
upon error brought, will be quashed 
after verdict. — R. v. O’Neill (1871), 
I. R. 6 C. L. 1.— IR. 

a. .] — A complaint 

set forth that A. & B. had been guilty 
of tlie crime of assault, or otherwise of 
the crime of breach of the peace, in so 
far as A. did assault B., & strike him 
repeatedly with his fists on the head, 
face & body, to the injury of his person, 
& B. did assault A., & strike him re- 
peatedly with Ills fists on the head, 
laco, & body, to the injury of his 
person ; or otherwise, in so far as the 
said A. & B. did, in breach of the public 
peace, engage in a prize fight, & strike 
each other with their fists on the head, 
face & body, to the injury of their 
persons, by all of which the public 
peace was broken & disturbed. 
Accused were found guilty of assault 
as libelled. Accused brought a sus- 
pension, pleading the complaint was 
irrelevant, in respect that it did not 
unambiguously specify the modus of 
the assault & of the breach of the peace 


charged, 8c the conviction imported 
fdiat each of accused had been found 
guiltj" of being himself assaulted as 
well as of assaulting the other. The 
ct. refused the bill. — Dobbs n. Nkil^on 
(1899), 1 F. (Ct. of Sens.) 79: 36 

:8c. L. R. 057 ; 7 S. L. T. 30. — SCOT. 

b. ('hallenye to fight — Proof of 
provocation.] — It is incompetent for a 
person charged with breach of the 
peace to prove provocation by evidence 
of words uttered some days before the 
date of the offence libelled. — Gal- 
lachb:r V. Wkir & IUtrick (1902), 4 
F. (Ct. of SesH.) 93 ; 39 Sc. L. R. 781 ; 
10 S. L. T. 215.— SCOT. 

6826 i. Provoking a challenge.] — The 
conviction of a deft, imder a charge 
of using certain expressions towards 
another, calling him a liar & a coward, 
etc., for the purpose of provoking him 
to commit a breach of tiie peace, by 
sending a cballenge, is good, as the 
terras could only have been used with 
intent to provoke a breach of the peace. 
— K. V. Ford (1853), 1 Legge, 777.— 
AUS. 

6828 i. Threatening insulting 

uyords.] — A. was charged at common 
law before the sheriff with the crime & 
offence of disorderly conduct in a public 
street, by using insulting & abusive 
language to, or of. or concerning B., who 
was then peaceably passing along the 
sti-eet, calling aJoua that B. was a 
thief, & using other grossly insulting 
words of the like nature, all in a manner 
calculated to provoke a breach of the 
public peace : — Held : the charge was 
not relevant. — Banks v. M‘Lennan 
(1876), 4 R. (Ct. of Sess.) 8; 14 

Sc. L. R. 79. SCOT. 

c. Abusive language — Jw public' 
house — Person abused not present .] — 
Language used in a parlour of a public - 
house by one person concerning another 
who is not present, does not constitute 
an offence. — Egan v. Townley (1872), 
2 Q. S. C. R. 204.— AUS. 


d. Keeping common gaming-house.] 
— Keeping a common gaming-house is 
a broach of the peace, & the special 
warrant may therefore be issued & 
executed on a Sunday. — Ex p. Moy 
Shino (1904), 4 S. K. N. S. W. 480 ; 21 
N. S. W. W. N. 189.— AUS. 

e. Riotous behamour.] — A person 
cannot bo convicted of behaving in a 
riotous manner unless his behaviour has 
been such as is calculated to alarm the 
public. — Scovr v. Howard & I*arkin- 
SON, [1912] V. L. R. 189.— AUS. 

1. Assault by husband on ivife .] — 
An assault is none the less a breach of 
the peace because it is committed by 
the husband upon the person of his own 
wife, & the wife Is a competent iierson 
to make the complaint. — Ex p. Abel 
(1879), 18 N. B. R. 600.— CAN. 

g. Nature of findings required to 
justify order under Code of Common 
Procedure^ s. 107.1 — In proceedings 
under the above sect, it is not enough 
for the magistrate to find that unless 
the persons before him are bound over 
to keep the peace, there is likely to bo 
a broach of the peace or disturbance 
of the public tranquillity. He has to 
find ill respect of each & all of such 
persons that they ai'e likely to commit 
a bi*each of the peace or disturb the 
public tranquility, or that they are 
likely to do some wrongful act which 
may occasion such a disturbance. — 
R. V. Brijnandan Prasad (1914), 
I. L. H. 37 All. 33.— IND. 

h. Parading street with a band .] — 
Defts. were charged with having 
assembled & paraded in the city of L. 
with a band under such cli‘cumstaixce8 
as wore oolculat-ed to provoke a breach 
of the peace. Evidence was given that 
defts., with others, all being members 
of the Salvation Army, paraded a 
thoroughfare in L. on the occasion in 
question, playing musical instruments 
& carrying a flag, & continued to do 
so, notwithstanding the remonstrance 
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Sect. 7. — Breach of the peace. Sec t 8 ; Sub-sect, 1.] 

6829 . %] — ^Applt., in carrying on a Pro- 

testant crusade, held meetings in the public 
streets of a city in which there was a large Roman 
Catholic population. The meetings were attended 
by many Roman Catholics as well as by his own 
supporters. At the meetings he made use of 
language <&; gestures insulting & annoying to the 
Roman Catholics & calculated to provoke them to 
commit breaches of the peace ; & breaches of the 
peace were in consequence committed by them. 
Applt. did not himself commit any breach of the 
peace, & advised his supporters not to do so ; but 
at one of the meetings he said that he had received 
a letter stating that the Catholics were going to 
bring sticks to a subsequent meeting, & told his 
supporters that the police had refused him pro- 
tection & that he looked to them to protect him. 
The meetings caused an obstruction of the streets. 
A local Act imposed a penalty upon every person 
who in any street used any threatening, abusive, 
or insulting words, or behaviour whereby a 


breach of the peace might be occasioned. Applt. 
threatened & intended to hold similar meetings 
in the future. Applt. had been bound over by 
the order of a ma^trate to keep the peace & 
be of good behaviour ; — Held : the order was 
valid. — Wise v, Dunning, [1902] 1 K. B. 167 ; 
71 L. J. K. B. 105 ; 85 L. T. 721 ; 60 J. P. 212 ; 
50 W. R. 317 ; 18 T. L. R. 85 ; 46 Sol. Jo. 152 ; 
20 Cox, C. C. 121, D. C. 

Annotations : — Refd. R. v. Llttlo & Dunning, Ex p. Wise 
(1909), 101 L. T. 859 ; Lansbury v, Riley, T1914] 3 K. B. 
229 ; R. V, Halliday, [1917] A. O. 260. Mentd. Everett 
V, Griffiths, [1921] 1 A. O. 031. 


Sect. 8.— UNLAWFUL ASSEMBLY. 

Sub-sect. 1. — In General. 

6830. Meetings with unlawful object — ^Although 
object not carried out.] — R. v, Pugh (1704), 6 
Mod. Rep. 140 ; Holt, K. B. 636 ; 87 E. R. 900. 


of the constabulary. The proceedings 
were witnessed by a largo crowd. No 
misconduct on tbe pait of defts. or 
any of their party was proved, & no 
act of hostility on the part of the 
crowd was shown to have occurred. 
It w'as proved that a riot took place 
four years previously, when the Salva- 
tion Army were proceeding through 
the streets of 1). Some members of 
the constabulary deposed that they 
apprehended a broach of the peace : — 
Ileld : orders to find sureties to keep 
the peace & be of good behaviour 
could not bo sustained, — R, v. London- 
derry JJ. (1891), 28 L. 11. Ir. 440.— 
IR. 

k. Boycotting .] — Upon the informa- 
tion in writing of a peace officer, a 
justice of the county of O. issued a 
warrant, under which 13. was arrested 
& brought before a petty sessions ct. 
in the county of C., to show cause why 
he should not give secimties of the 
peace & for good behaviour. Com- 
plainant in his evidence deposed to 
acts of boycotting by B. in the county 
of C. & also to similar acts in the county 
of W. Complainant stated in cross- 
examination that he did not appre- 
hend a breach of the peace. The magis- 
trates found that B. had attended fairs 
in the county C., at which he trans- 
acted no lawful business, & associated 
with persons under police supervision ; 
that he attended fairs in the county 
of W. under similar circumstances ; & 
that at a meeting in the county C. 
B. advised boycotting. They accord- 
ingly made an order that B. should 
give security to keep the peace & be 
of good behaviour to all Her Majesty’s 
subjects for twelve months : — Held : 
there was sufficient legal evldenoo to 
sustain the order made by the magis- 
trates. — R. V, Barry (1889), 26 

L. R. Ir. 40.— IR. 

L Playing provocative tunes.] — 
Marching along a street playing on a 
flute the tune of ** Boyne Water ” 
which was characterised merely as 
“ abusive or insulting to all or one or 
more ” of the residents or passengers 
& whereby a crowd was coUected & the 
residents or passengers, or some of 
them, obstructed or annoyed or put 
in danger : — Held : not a relevant 
charge either under 25 & 26 Viet, 
c. 101, 8. 251. or at common law, 
inasmuch as it did not specify the 
character & association of the time &: 
circumstances imder which it was 
specially calculated to create a breach 
of the peace, or under which it was 
played with the intent to or the effect 
of creating a breach of the peace. — 


Mark r. M'Arthur, [1878] 5 R. (Ct. 
of Sess.) 38 ; 15 Sc. L. R. 579.— SCOT. 

m. Diaturhing public meeting.] — 
A complaint charging a man \^th 
having within a hall occupied by the 
Salvation Army & dming a meeting 
of a branch of that Army conducted 
*• himself in a riotous, outrageous & 
disorderly maimer by then & there 
shouting & scimmlng at the top of 
his voice or otherwise creating a noise 
& disturbance whereby the said meet- 
ing was interrupted & disturbed & a 
breach of the peace committed *’ : — 
Held : to be a relevant complaint. — 
Hendry v. Ferguson, [1883] 10 R. 
(Ct. of Sess.) 63 ; 20 Sc. L. R. C5U.— 
SCOT. 

n. .] — A complaint setting 

forth that accused had boon guilty of 
a breach of the public peace In so far 
as at a public political meeting, when 
the meeting was invited to put ques- 
tions to a parliamentai’y candidate, 
accused, instead of asking questions, 
addi'essed the meeting, & upon being 
called to order by the chaimian, refused 
to obey him & persisted, notwithstand- 
ing repeated calls to obey him, in 
refusing to do so, & did behave in an 
excited & disorderly manner, & did 
interrupt, obstruct, & disturb tlio pro- 
ceedings of the meeting, & did persist 
in so doing though warned & admon- 
ished by the chairman ^ others to 
desist therefrom. In consecuience of 
which a disturbance was created & the 
chairman had to bring the meeting to 
a close “ by all or part of wdiich parties 
present at meeting, or some of them, 
were annoyed & manned & bi*each of 
the public peace was committed : — 
Held : not relevant, — Armour v. 

Macrae, [1886] 13 R. (Ot. of Sess.) 
41 ; 23 Sc. L. II. 515.— SCOT. 

o. Disorderly crowd .] — A summary 
complaint sotting forth that time &; 
place libelled, certain persons, duly 
designed, did “ form part of a disorderly 
crowd of persons & behave in a dis- 
orderly manner & annoy & disturb the 
lieges & commit a breach of the public 
peace ** : — Held : a relevant complaint. 
— Bewglass V. Blair, [1888] 16 K. 
(C)t. of Sess.) 45 ; 25 Sc. L. K. 313.— 
SCOT. 

p. Using loud language^ oaths, irn^ 
recations .] — Under a complaint for a 
reach of the peace, it was proved 

that accused, in his house, which was 
situated in a street in a burgh, had for 
a considerable period, used loud 
language, & oaths 8c imprecations, 
which had been heard by two con- 
stables at a distance of thirty yards 
from his house : — Held : the acts 


proved amounted to a broach of the 
peace, as being acts calculated to cause 
reasonable apprehension to the lieges. 
— I'erouson V. Carnochan (1889), 16 
R. (Ct. of Sess.) 93 ; 20 So. L. R. 624.— 
SCOT. 

3 . Attracting crowd — Annoying <£• 
urbing public.] — A police complaint 
charged that on a particular evening & 
on a street in L. accused persons “ did 
loudly road, sing, pray, & preach, & 
did continue to do so for half an hour, 
by which a laige crowd was collected, 
& the rosidonts & others in the neigh- 
bourhood were annoyed & disturbed ” : 
— Held : this did not constitute a rele- 
vant charge of any offence at common 
jaw. — H uiton V. Main (1891), 19 R. 
(Ct. of Sess.) 5 ; 29 Sc. L. R. 45.— 
SCOT. 

r. Obstructing free passage. ] — A 
summary complaint set forth that 
accused did in a street named, & in 
front of or near the shop occupied by 
P., “ wliich was then open for business 
purposes, wilfully occaaion an obstruc- 
tion & aimoyauco in the street, in 
consequence of which a crow’^d of 
persons w as caused to assemble there, 
& an obstruction & annoyance was 
occasioned to P. in his business os a 
grocer, & to others of the lieges using 
the street, & whereby the free passage 
of persons & vehicles along the same 
was hindered ; all to the obstruction, 
annoyance or danger of tlio residents 
or passengers in street ” : — Held : the 
complaint was relevant. — M^G iveran 
V. Auld (1894), 21 R. (Ct. of Sess.) 69. 
—SCOT. 

8 . .] — Applt. marched at the 

head of a procession playing on a 
concertina, there being singing & 
sliouting by members of tbe proces- 
sion ; tho playing of tho concertina 
attracted a crowd of thirty or forty 
persons, thereby making it difficult 
for people to 1)088 ; this was tho cause 
of annoyance to several persons who 
were examined as witnesses ; the 
complainer on being asked to desist 
refused to do so : — Held : the com- 
plaint was relevant. — Whitchurch v. 
Millar (1895), 23 R. (Ct. of Sess.) 1 ; 
33 Sc. L. R. 33 ; 3 S. L. T. 129.— 
SCOT. 

PART XVIII. SECT. 8, SUB-SECT. 1. 

6880 i. Meetings with unlawful object 
— Although object not carried If 

parties assemble to obstruot the 
officers of the law, all parties so 
assembling are guilty of an unlawful 
assembly whether a riot takes place 
or not, &; if a homicide takes place in 
consequence of that unlawful assembly. 
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6831. — If parties assemble together 

for a purpose, which, if executed, would make them 
rioters ; but, having assembled, they do nothing, 
& separate without carrying their purpose into 
effect, this is an unlawful assembly. — R. v. Birt 
(1831), 6 0. &; P. 154 ; 1 Nev. & M. M. 0. 295. 

0g32. ,] — If the proclamation under 

Riot Act, 1714, stat. 2 (c. 5), be read several 
times: — Held: (1) the hour is to be computed 
from the first reading ; (2) if there be such an 
assembly, that there woiild have been a riot if 
the parties had carried their purpose into effect, 
this is within the above-mentioned Act. — R. v, 
WOOLCOCK (1833), 5 C. & P. 516 ; 1 Nev. & M. M. C. 
359. 

6883. — Seditious purpose.] — R. v. Hunt, No. 

6743, ante, 

6834. — -,] — R. V, Dewhubst, No. 6816, 

ante, 

6835. — -.] — Redford v, Birley, No. 

6820, ante, 

6836. ~ *.] — ^R. V, PussELL, No. 6740, 

ante, 

6837. .] — R. V, Jones, No. 6742, ante, 

6838. To compel repeal of statute.] — R. v, 

Gordon (Lord), No. 6761, ante, 

6839. — ~ Prize fight.]— All persons present 
countenancing a prize light, are guilty of an 
offence. 

When a prize fight is expected, the magistrates 
ought to cause the intended combatants to be 
brought before them, & compel them to enter into 
securities to keep the peace till the assizes or 
sessions, A if they refuse to enter into securities, 
to commit them. 

By law, whatever is done in such an assembly 
by one, all present are equally liable for. It 
cannot be disputed that all these fights are illegal 
& no consent can make them legal, & all the 
country being present would not make them less 
an offence. They are unlawful assemblies (Bur- 
rough, J.). — R. V. Billing HAM (1825), 2 C. A P. 
234 ; 4 Dow. A Ry. M. 0. 127. 

Amwtation : — Expld. 11. v. Coney (1882), 8 Q. B. D. 534. 

6840. — Night poaching.] — R. v, Brodribb, 
No. 6804, ante. 


6841. Meetings endangering the peace or creating 
terror.J — R. v. Hunt, No. 6743, ante, 

6842. .] — Any assembly of persons at- 

tended Tvith circumstances calculated to excite 
alaim is an unlawful assembly, A it is not only 
lawful fox magistrates to disperse an unlawful 
assembly, even when no riot has occurred, but if 
they do not do so, A are guilty of criminal negli- 
gence in not putting down any unlawful assembly, 
they are liable to be prosecuted for a breach of 
their duty. An unlawful assembly may be so far 
verging towards a riot, that it may be the bounden 
duty of the magistrates to take immediate steps 
to disperse the assembly ; A there may be cases 
where the magistrates mQ be bound to use force 
to disperse an unlawful assembly. — R. v, Neale 
(1839), 9 0. A P. 431 ; 3 State Tr. N. 8. App. 
1312. 

6843. .] — A meeting, held at H., was 

attended by many persons who marched in pro- 
cession with banners. Some of the persons present 
carried firearms, which they discharged in the 
course of the meeting. Deft, addressed the meet- 
ing, urging the people to arm themselves, A was 
indicted for attending an unlawful assembly A for 
inciting the people to unlawful acts : — Held : 
wherever a body of persons meet together in 
great numbers in such a manner A under such 
circumstances as reasonably to excite terror A 
alarm in the neighbourhood there is an unlawful 
assembly. — R. v, Stephens (1839), 3 State Tr. 
N. S. 1189. 

6844. Degree of terror necessary — Size of 

meeting.] — R. v, Dewhurst, No. 6816, ante, 

6845. Actual violence unneces* 

sary.] — R. v, Carlile (1831), as reported in 
4 O. A P. 415 ; 2 State Tr. N. S. 459. 

6846. .] — Any meeting assembled 

under such circumstances as, according to the 
opinion of rational A firm men, are likely to pro- 
duce danger to the tranquillity A peace of the 
neighbourhood, is an unlawful assembly ; A in 
viewing this question, the jury should take into 
their consideration the hour at which the parties 
met, A the language used by the persons assembled, 
A by those who addressed them, A then consider 
whether firm A rational men, having their families 


every one taking apart in the unlawful 
assembly may bo himself personally 
respoiisiblo for the homicide. — R. v. 
McNauqiitk.v, Donnelly & Haves 
(1881), 14 Cox, C. C. 576.-— IR. 

2^0 enforce rights by force.] 

— Petitioners went with three plou??hs 
on land to which complainant had 
the right of possession, & of which ho 
was in possession till such entry, 
began to plough up the land, to uproot 
some castor plants & throw them away. 
While they were thus in actual, but 
temporary occupation, complainant & 
his party went on the land & tried to 
unyoke the cattle, whereupon a riot 
took place : — Held : i)etltioners were 
not justified in entering on the land, 
in ploughing it, uprooting the plants 
& throwing them away ; they were 
members of an unlawful assembly, the 
common object of wliich was to enforce 
a right or supposed right for the 
exercise of which they were prepared 
to use force, A their action In boating 
the complainant’s party was not 
justified by the fact of their havhig 
obtained temporary occupation. — J ai- 
RAM Mahton V. R. (1907), I. L. R. 35 
Oalo. 103.-— IND. 

a. — .] — Complainant’s party, 

oonsiflting of twelve or thirteen per- 


sons, went with kodalis to a bund 
erected on the land of the master of 
accused in order to cut it, as it ob- 
structed the flow of water from their 
lauds & destroyed their crops. Ac- 
ciised hearing of this at once assembled 
to tlie number of fifty or sixty, armed 
themselves mth lathis A proceeded 
to the bund. At this time oom- 
j)laiaant’8 party had either finished 
the cutting or ceased to do so, when 
they saw accused approaching. The 
latter attacked complainant’s party & 
drove them to their village. One or 
more of the assailants also beat a man, 
who was present there, but was not 
connected with the cutting of the bund, 
both in the first attack & when they 
returned from the chose, & fractured 
his skull, in consequence of which ho 
died shortly after : — Held : accused 
wore members of an unlawful assembly 
from the beginning, as they went 
armed with lathis & in large numbers 
to enforce their rights at all hazards ,* 
if not so at the beginning, they became 
an unlawful assembly & had no right 
of private defence, when the opposite 
party had ceased cutting the bund, 
&, oven if they hod, they exceeded 
their right by attacking their opponents 
& chasing them & by beating deceased. 
— R. V, AMBIKA Lal (1908), I. L. R. 
35 Calo. 443.— IND. 


b. .] — A magistrate issued a 

proclamation & an order of at^tachinent 
of the property of cc^rtain absconding 
accused persons. During the attach- 
ment an objection was raised that the 
property being attached did not belong 
to the absconders. The police officer, 
on being informed by the yaiwari that 
it was their property, continued the 
attachment. A mob, among whom 
were accused, assembled, &, by assum- 
ing a threatening attitude, prevented 
the police officer from further attaching 
the property : — Held : the conviction 
of accused was right. — -Bhai Lal 
OHO^VDHRY V. R. (1902), I. L. R. 29 
Calc. 417 ; 6 C. W. N. 680,— IND. 

6841 i. Meet ings endangering the peace 
or creating terror. ] — An assembly is un- 
lawful if it causes persons in the 
neighbourhood to fear on reasonable 
grounds that the persons assembled 
will by such assembly needlessly & 
without reasonable occasion provoke 
other persons to disturb the peace 
tumultuously. — ^G oodall v. Te Kooti 
(1890), 9 N. Z. L. R. 26.— N.Z. 

6861 i. Lawful meeting may be- 

come unlawful.}— A crowd assembled, 
in the first instance for a lawful pur- 
ose, proceeded to light a bonfire. Sc 
leaking into neighbouring houses, 
pulled out windows & furniture, & 
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Se ct, S^'^Ufdawful assembly : Svb-secis, 1 » 2 

& property there, would have reasonable ground 
to fear a breach of the peace ; ^ the alarm must 
not be merely such as would frighten any foolish 
or timid person, but must be such as would alarm 
persons of reasonable firmness & courage. — R. v, 
Vincent (1839), 9 C. & P. 91 ; 3 State Tr. N. S. 
1037. 

Annataiion : — ^Apprvd. O'Kelly v. Harvey (1882), 15 Cox, 

C. C. 435. 

6847 . -.] — (1) A riot is a disturbance 
of the peace by three persons at the least who, 
vith an intent to help one another against any 
person who opposes them in the execution of some 
enterprise or other, whether lawful or unlawful, 
actually execute that enterprise in such a violent 
& turbulent manner as to alarm firm & courageous 
persons in the neighbourhood. 

(2) An unlawful assembly is an assembly of 
persons with the intention of carrying out any 
common purpose, whether such purpose bo lawful 
or unlawful, in such a manner as to give firm & 
courageous persons in the neighbourhood of such 
assembly ground to apprehend a breach of the 
peace in consequence of it. 

(3) A magistrate, being responsible for order in 
the district over which he has control, & the comr. 
of police for the metropolis being the officer 
mainly responsible for the preservation of peace 

order in the metropolis, if a magistrate or such 
comr, lazily, stupidly, or negligently fails to 
take the precautions necessary to preserve order, 
he can be proceeded against in a criminal ct., & 
be called upon to answer for his neglect of duty. 
Such an officer is therefore fully justified in issuing 
a public notice to the effect that public meetings 
will not be permitted to take place in any place of 
public resort under his control, where he has 
reasonable grounds for believing that a breach of 
the public peace is likely to result from the holding 
of any public meeting in such places. A public 
meeting held at a place of public resort after the 
publication of such a notice is not, however, 
rendered unlawful merely by reason of such 
publication. — R. v. CIkaham Burns (1888), 4 
T. L. R. 212 ; 16 Cox, C. C. 420. 

Annotation : — As to (1) Apprvd. Field v. Metropolitan Police 

Receiver, [1907] 2 K. B. 853. 

6848 . Apprehension of future danger.] — 

R. V, Hunt, No. 6743, ante. 

5349 . .] — Dewhurst, No. 6816, 

ante. 

6850 . Arming friends to defend close.] — 

R. V. Bangor (Bp.) (1796), 26 State Tr. 463. 

6851 . Lawful meeting may become un- 

lawful.] — R. V. Burns, No. 6736, ante, 

6852 . .] — R. V. Clarkson (1892), 66 

L. T. 297 ; .56 J. P. 375 ; 8 T. L. R. 248 ; 17 Cox, 
C. C. 483, C. C. R. 


Sub-sect. 2. — ^Meetings not amounting to 
UNLAWFUL Assembly. 


6853. Meetii^ forbidden — By Justices.] — R. v, 

Dewhurst, No. 6816, ante, 

6854. .] — Applts. assembled with 

others for a lawful purpose, & with no intention 
of carrying it out unlawfully, but with the know- 
ledge that their assembly would be opposed, & 
with good reason to suppose that a breach of the 
peace would be committed by those who opposed 
rt. A public notice had been issued by two 
justices forbidding the continuation of such 
assemblies : — Held : they could not be rightly 
convicted of an unlawful assembly. Beatty v, 
Gillbanks (1882), 9 Q. B. D. 308 ; 51 L. J. M. 0. 
117 ; 47 L. T. 194 ; 46 J. P. 789 ; 16 Cox, C. C. 


138. 

Annotations : — Refd. O ’Kelly v. Harvey (1882), 15 Cox, 
0. 0. 435 : IL V. Graham & Bums (1888), 4 T. L. R. 212. 
Mentd. R. r. ClarkBon (1892), 8 T. L. R. 248 ; Wise t\ 
Hnnnlnff. 119021 1 K. B. 167. 


5855. .] — R. V , Graham & Burns, 

No. 6847, ante, 

6856. By Secretary of State.] — A riot is 

not the less a riot, nor is an illegal meeting the 
less an illegal meeting, because the proclamation 
from the Riot Act, 1714 (c. 5), has not been read, 
the effect of that proclamation being to make the 
pai*ties guilty of a capital offence if they do not 
disperse within an hour ; but if that proclamation 
be not read, the parties are guilty of the common 
law offence, wliich is a misdemeanour, A all 
magistrates, constables, <fe even private individuals, 
are Justified in dispersing the offenders ; if 
they cannot otherwise succeed in doing so, they 
may use force. Without any proclamation at all, 
if a meeting is illegal, a party who attends it, 
knowing it to be so, is guilty of an offence. 

A notice issued by order of the Secretary of 
State, describing the purpose of an intended public 
meeting as dangerous to the i)ublic peace it illegal 
is no evidence of the purpose of such meeting, & 
does not make the meeting illegal. — R. v. Fursey 
(1833), 6 C. A P. 81 ; 3 State Tr. N. S. 543. 

6857. Contrary to local act — Meeting of 

Salvation Army.] — R. v. C'larkson, No. 6852, 
ante. 

6858. Meeting held on public highway— Public 
Meeting Act, 1908 (c. 66).]— The fact that a public 
meeting is held upon a highway does not neces- 
sarily make the meeting unlawful. Whether it is 
unlawful or not depends upon tlie circumstances 
in which it is held, e.g, whether or not an obstruc- 
tion is caused. A meeting held on a highway 
may be a “ lawful public meeting ” within sect. 1 
of Public Meeting Act, 1908 (c. 66). — Burden 
Rigler, [1911] 1 K. B. 337 ; 80 L. J. K. B. 100 ; 
103 L. T. 758 ; 75 J. P. 36 ; 27 T. L. R. 140 ; 9 
L. G. R. 71, D. 0. 

6859. Breach of the peace by opposers likely — 


threw them on the tire : — Held : they 
tiiereby constituted themselves an un- 
lawful assembly. — Clarenck Factory 
r. Belfast County Borough (1900), 
34 I. L. T. 164.— IR. 

d. Meetings prohibited by Lord 
Li€tUenant.}^Tho Lord Lieutenant of 
Ireland issued three proclamations 
nrohibiting the meeting of an assocn. 
bearintf various names under whatever 
name it might meet. Deft. & others 
were apprehended on informations 
charging them with having held 
meetings In violation of the Lord 
Lieutenant’s proclamations : — Held : it 


was a breach of 10 Geo. 4, c. 1, for 
any number of pereons to meet as an 
assocn. or assemblage which the Lord 
Lieutanaut’s proclamation had for- 
bidden, though such persons upon 
being called upon by the magistrates 
to disporsc obeyed ; it was also a 
breach of the Act for such persons, 
called upon under one designation to 
disperse, to agree to meet again for the 
same purpose under another name. — 
R. V. O'Connell U831), 2 State Tr. 
N. 8. 629.— IR. 

e. Sufficiency of proof — Broken 
window-panes. J— Several window-panes 


were found broken in a deserted bouse ; 
large stones were found inside : — Held : 
not sufficient evidence of unlawful 
assembly. — White v. Antrim County 
Council (1901), 35 I. L. T. 104. — IR. 

PART XVIII. SECT, SUB-SECT. 2. 

f. Mere holding meeting in street.] 
— The more fact of holding a meeting 
in a street does not nocoHsarlly imply 
the impeding or inconunodlng of 
>eaceable passengers, & proof of actual 
mpedlng or incommoding Is essential 
to justify a conviction. — R. v. Knee- 
land (1902), Q. R. 11 K. B. 85.— CAN. 
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Knowledge of persons holding meeting.] — Beatty 
V, Giixbankb, No. 6864, ante. 

Opposition to Salvation Army.] 

A., B., & S., members of the Salvation Army, led 
a crowd by a circuitous route through certain of 
the streets of the town of H. to the meeting-house 
of the army, S. during the march blowing a cornet 
loudly & in a discordant manner, & A. & B., 
marching with him singing hymns, beating time, 
& shouting loudly. Several of the inhabitants 
of the streets through which they passed were 
disturbed by the loud & discordant noises, but 
there were not more than fifteen members of the 
Salvation Army present, much of the noise being 
caused by a mob of 400 or 500 persons following 
them, & hostile to their proceedings. Informa- 
tions having been preferred against A., B., & S. 
for disturbing the public peace, it was found as a 
fact that A., B., &; S. disturbed the public peace 
& they were convicted : — Held : there was no 
evidence of the offence charged upon which the 
defts. could be rightly convicted of disturbing 
the public peace, & that the conviction must be 
quashed. — Beaty v. Glenister (1884), 51 L. T. 
304. 

6861. .] — R. V. Clarkson, No. 6852, 

ante. 

6862. Rising to quell treasonable riot.] — A 

rising to quell a treasonable riot is lawful ; & no 
information to be granted for petty irregularities 
in so doing. — R. v. Wigan (Inhabitants) (1749), 

1 Wm. Bl. 47 ; 96 E. R. 25. 

Annotation : — Refd. Phillips v. Eyre (1870), L. R. (5 Q. B. 1. I 


Sub-sect. 3. — Liability for Participation in 

UNLAWFUL Assembly. 

6863. Presence at meeting — Knowledge of pur- 
pose essential.] — R. v. Hunt, No. 6743, ante. 

6864. .] — R. V. Dewhurst, No. 6816, 

ante. 

6865. Intentional presence.] — R. v. 

Fursey, No. 6856, ante. 

6866. .] — R. V. Fussell, No. 6740, 

ante. 

6867. .] — R. V. Jones, No. 6742, ante. 

6 g 0 g. Prize flght.] — R. v. Billing- 

ham, No. 6839, ante. 

6869. — -.] — Pemons who are 

present at a prize-fight, & who have gone thither 
with the purpose of seeing the persons strike each 
other, are all principals in the breach of the peace. 
— R. V. Perkins (1831), 4 C. P. 537 ; 2 Man. 
& Ry. M. C. 606. 

AuTiotations : — Consd. R. v. Coney (1882). 8 Q. B. D. 534. 
Mentd. H. v. Clarkson (1892), 66 L. T. 297. 

6870. .] — B. & M. fought in a 

ring of cord ; six other persons were in the ring. 
Bets were made by pei*sons in the crowd of from 
130 to 150 persons around the ring. Prisoners 
were in the crowd, but were not speaking or 
betting, or taking any part in the fight, or doing 
anything. C. was hemmed in by the crowd, & 
could not have got out if he had wanted. Prisoners 
were charged upon an indictment for assaults 
upon B. & M., & the chairman directed the jury 
that all persons who go to a prize-fight to see the 
combatants strike each other, & who are present 
when they do so, are in point of law guilty of an 


assault. If they were not casually passing by, but 
stayed at the place, they encouraged it by their 
presence, although they did not do or say any- 
thing. The jury found prisoners guUty, but added 
that it was in consequence of the direction of law 
of the chairman, as they found that they were 
not aiding or abetting ; — Held : the conviction 
must be quashed, as the direction of the chairman 
amounted to this ; that the mere presence of 
persons at a prize-fight unexplained is conclusive 
proof of intending to encourage the fight, although 
they are not seen to do or say anything ; & the 
finding of the jury was in obedience to that direc- 
tion without exercising any judgment of their 
own upon the sufficiency of the evidence as to 
encouraging, or aiding & abetting the fight. — 
R. V. Coney (1882), 8 Q. B. ID. 534 ; 51 L. J. M. C. 
66 ; 46 L. T. 307 ; 46 J. P. 404 ; 30 W. R. 678 ; 
15 Cox, C. C. 46, C. C. R. 

Annotaiiona : — i^prvd. & Distd. Seaward v. Paterson, [1897] 

1 Gh. 545. Mentd. Du Cros v. Lambourne, [1907] 1 

K. B. 40. 

6871. Accidental presence.] — Indictment 

for unlawful assembly & riot. Evidence was 
given that W. & V. took part in organising a 
meeting at C., & the night procession through the 
streets, which was dispersed by the police, & that 
W. & V. addressed the procession from a coffee- 
house window, W. telling them to resist the police 
if attacked, & V. to go home quietly ‘.-—Held : 
W was guilty of unla^ul assembly & riot ; V. 
guilty of unlawful assembly. 

Persons assaulting constables when engaged 
in dispersing an unlawful assembly are guilty of 
riot, <fc persons counselling & procuring such 
assaults are themselves guilty of riot, even though 
not actually present when the assaults are 
committed. 

If an innocent spectator goes there, not being 
privy beforehand to any intention to violate the 
law by the collection of a number of persons for an 
illegal purpose, & is accidentally present, inno- 
cently or as an idle spectator, although he exposes 
himself to great dangers, he is not necessarily 
indictable for the offence of an illegal assembly. 
But it is quite certain that, if it become the duty 
of the police officers to disperse that assembly, as 
it undoubtedly was their duty when it became 
dangerous to the public peace, any man who is 
there as a perfectly innocent spectator cannot 
complain of any act of force when it is necessarily 
& properly used by the constables for the purpose 
of dispei’sing the assembly ; for he, by his own 
voluntary act, put himself in a position of being 
mistaken for men who are guilty of a breach of the 
law, & must take the consequence, & suffer all 
the inconvenience which the act of the constables 
brings upon him (Parke, B.). — R. v. Williams & 
Vernon (1848), 6 State Tr. N. S. 775. 

0372. .] — There are many people 

present at an unlawful assembly who, though it 
is very imprudent on their part to be present 
ought not to be convicted of an oft'ence. Many 
will attend there simply from curiosity. If you 
are really satisfied that they were there by accident 
or from curiosity alone, without any bad motives 
or without having any part or participation in the 
unlawful assembly itself, you ought not to find 
them guilty (Alderson, B., in summing up). — 
R. V. Rankin (1848), 7 State Tr. N. S. 711. 


PART XVIII. SKCt. 8, SUB-SECT. 8. 

g. Presence at Tneeting .] — If parties 
assemble to obstruct the officers of the 


law, all parties so assembliiig are 
guilty of an imla'wful assembly, 
whether a riot takes place or not, & 
if a homicide takes place In consequence 
of that unlawful assembly, every one 


taking a part in the unlawful assembly 
may be himself personally responsible 
for the homicide. — R. v. McNauouten, 
Donnelly, & Hayes (1881), 14 Cox^ 
C. 0. 576.— IB. 
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Sect. S. — Unlawful assembly: Sub-sects. 3 <&: i. 
Sect 9 : Sub-sects. 1 2 .] 

6873. — ,] — B. V. Coney, No. 6870, ante. 

6874. Persons summoning meeting.] — R. v. 

Fussell, No. 6740, ante. 

6875. ,] — B. V. Jones, No. 6742, ante. 


Sub-sect, 4. — Duty to disperse. 

6876. By military authorities.] — Bedford v. 
Birley, No. 6820, ante. 

6877. By magistrates — Use of force — Without 
proclamation.]— B, v. Fursey, No. 6856, ante. 

6878. ,] — R. V. Neale, No. 6842, ante. 

6879. Prevention of prize-fight.] — R. v. 

Billingham, No. 6839, ante. 

6880. Apprehended breach of the peace.] — 

R. V. Williams &: Vernon, No. 6871, ante. 

6881. By police — Use of force.] — R. v. Fursey, 
No. 6856, ante. 

6882. ,] — R. V. Graham & Burns, 

No. 6847, ante. 

6883. By private individuals— Use of force.] — 

R. V. Fursey, No. 6856, ante. 

See, also, Sect. 9, post. 


Sect. 9.— ROUT AND RIOT, 

Sub-sect. 1. — Rout. 

6884. Nature of offence— Distinguished from 
unlawful assembly & riot.] — Bedford v. Birley, 
No. 6820, ante. 


Sub-sect. 2.— Biot at Common Law. 

6885. Necessary elements of offence.] — An 

iadictment for unlawfully & riotously entering the 
Guildhall of a borough & preventing the burgesses 
from electing a bailiff of the corpn., must show the 
authority of the corpn. to elect such bailiff. 

If people have a lawful authority to choose a 
member of a corpn. & above two come with 
clamour & noise to disturb them, it will be a riot 
& it is a trespass. But in this case it does not 
appear that they had any authority. It is their 
right to elect that makes this an unlawful act. 
If they had no right, it would be no riot ; but 
their haying a right & defts. acting in opposition 
to this in a tumultous manner makes it a riot 
(Holt, C.J.). 

In those riots which are riots without any act 
done, as going armed, etc., the information must 
be said in terrorem populi ; but when an act is 
done it is otherwise (Holt, C.J.). 

If several, thinlmg they have a right to elect, 
meet to assert their right, if they do not do it in 
a violent manner, it is no riot. If a convenient 
number go to claim common, which is enclosed, 
& they pull down the inclosure, it is no riot, 
because they go under a claim of right (Holt, C. J.). 


A2fD PrOCEDUBE. 

— B. V. SoLEY (1707), 11 Mod. Bep. 115 ; 2 Salk. 
594 ; 88 E. R. 935 ; sub nom. Bewdly OorPN. 
Case, Holt, K. B. 353. 

Annolaiion : — ^Uontd. Field e. Metropolitan Police Tloceiver, 
11907] 2 K. B. 853. 

6886. .] — A riot is a tumultuous disturbance 

of the peace, by three persons or more assembling 
together of their own authority with an intent 
mutually to assist one another against any who 
shall oppose them in the execution of some enter- 
prise of a private nature, & afterwards actually 
executing the same in a violent & turbulent manner 
to the terror of the people whether the act intended 
were of itself la^ul or unlawful. It is the 
effectuating it by force, in an unlawiul manner, 
that makes a riot. In every riot there must be 
circumstances either of actual force or violence, 
or at least of an apparent tendency thereto, such 
as are naturally apt to strike a terror into the 
people, as the show of armour, threatening 
speeches, or turbulent gestures, for every such 
offence must be said to be done to the terror of 
the people ; but it is not necessary in order to 
constitute this crime that personal violence should 
be committed (Bushe, C.J.). — B. v. Forbes 
( 1823), 2 State Tr. N. S. App. 939. 

6887. .] — In order to constitute a riot five 

elements are necessary : (1) a number of persons 
not less than three ; (2) a common purpose ; 

(3) execution or inception of the common purpose ; 

(4) an intent on the part of the number of persons 
to help one another, by force if necessary, against 
any person who may oppose them in the execution 
of the common purpose ; (5) force or violence, 
not merely used in or about the common purpose, 
but displayed in such a manner as to alarm at 
least one person of reasonable firmness & courage. 

Sernble : in order to sustain a claim under Riot 
(Damages) Act, 1886 (c. 38), s. 2, it is necessary 
t/O prove ah the elements of a riot. — F ield v. 
Metropolitan Police Receiver, [1907] 2 K. B. 
853 ; 76 L. J. K. B. 1015 ; 97 L. T. 639 ; 71 J. P. 
494 ; 23 T. L. B. 730 ; 51 Sol. Jo. 720 ; 5 L. G. B. 
1121, D. C. 

Annofatmm : — Apprvd. R. v. Wong Cliey, etc. (1910), 6 
(’r. App. Kep. 59. Consd. Ford v. Metropolitan Police 
District Ilexjeiver, [19211 2 K. B. 344. Memd. Kaufmann 
i\ Liverpool Corpn. (1916), 80 J. P. 223. 

6888. .] — Dming the public rejoicings on 

Peace night, 1919, a crowd of people assembled 
together & did damage to an empty house by 
taking the woodwork & floorboards as fuel for 
a bonfire. Some were armed with crowbars & 
pickaxes, but the crowd was in very good humour, 
& no evidence w^as given of any threat or violence 
offered by them to any pei’son. A claim for 
compensation being made by the owner of the 
house under Biot (Damages) Act, 1886 (c. 38) : — 
Held : there was evidence (1) of an intent by the 
crowd to help one another, by force if necessary, 
against any person who might oppose them in their 
common purpose, & (2) of force & violence, not 
merely used in &» about the common purpose, but 
displayed in such a manner as to alarm a person 
of reasonable firmness & courage ; that these two 


PART XVIII. SECT. 9. 

6885 i. Necessary elements of offence.] 
— If there is an assembly of people 
acting together for a common illegal 
Ijnri>ose. & effecting or endeavouimg 
to effect that purpose by violence or 
any oUier kind of intimidation, then 
there is a mob in the sense 

of the term. They must be to all 
appearance in communication with each 


other. Sc be assembled for a common 
illegal purpose : Sc if when so assembled 
they act violently, or behave in a noisy, 
violent & disorderly manner, to the 
disturbance of the peace, the crime of 
mobbing Sc rioting is completed. — ■ 
H.M. Advocate v. Martin (1886), 1 
White, 297.— SOOT. 

6886 ii. ,1 — The crime of geweld 

is constituted when the acts of accused 
are such as to disturb the peace & 


security or forcibly to invade the rights 
of other persons ; it Is unnecessary to 
allege specifically or to prove that any 
persons have been terrorised by such 
acts. — R. V. O’Brien (1914), T. P. D. 
287.— 8. AF. 

h. Illegal purpose.] — There 

cannot be a not, unless parties are 
assembled together for cm illegal pur- 
pose. — R. r. Latohford (1888), Crimos 
(Ireland) Act Oases, 285. — IR. 
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elements were, in fact, established ; & the other 
three elements declared by the Div. Ct. in Field v. 
Metropolitan Police Receiver^ No. 6887, anie^ 
necessary to constitute a riot being also established 
— ^namely, the assemblage of at least three people, 
a common purpose, & the execution of the common 
purpose — the above facts constituted a riot. — 
Ford v. Metropolitan Police District 
Eeceivbp, [1921] 2 K. B. 344 ; 90 L, J. K. B. 
929 ; 125 L. T. 18 ; 37 T. L. R. 467 ; 19 L. G. II. 
686 . 

6889. SufUcient if one person alarmed.] — 

R, V. PinLLiPS, No. 6894 post 

6890. .] — In order to constitute a 

riot by the laws of this country there must be 
present five elements : firstly, a number of pei’sons 
not less than three in number ; secondly, they 
must have a common purpose ; thirdly, they must 
act also in execution or inception of the common 
purpose ; & there must be, fourthly, an intent on 
the part of the number of persons to help one 
another by force, if necessary, against any person 
who may oppose them in the execution of the 
common purpose ; &, lastly, force or violence must 
not merely be used in & about the common 
purpose, but displayed in such a manner as to 
alarm at least one person of reasonable firmness 
& courage (Swift, J.). — Pitchers v, Surrey 
County Council, [1923] 2 K. B. 57 ; 92 L. J.K.B. 
415; 128 L. T. 337 ; 87 J. P. 39; 39 T. L. R. 7; 
67 Sol. Jo. 97 ; 21 L, G. R. 31 ; on appeal, [1923] 
2 K. B. 57, 66, C. A. 

6891. Legality of object immaterial.] — R. 

V. Graham & Burns, No. 6847, ante. 

^892. Common purpose.] — R. v. Wong 

Chey, etc. (1910), 6 Cr. App. Rep. 59, C. C. A. 

6893. Execution of common purpose — 

Interruption of theatrical performance.] — Although 
the audience in a public theatre have a right to 
express the feelings excited at the moment by 
the performance, & in this manner to applaud 
or to hiss any piece which is represented, or any 
performer who exhibits himself on the stage, yet 
if a number of persons having come to the theatre 
with a predetermined purpose of interrupting the 
performance, & for this purpose make a great 
noise & disturbance, so as to render the actors 
entirely inaudible, though without offering 
personal violence to any individual or doing any 
injury to the house, they are, in point of law, guilty 
of a riot. — Clifford v. Brandon (1809), 2 Camp. 
358, N. P. 

Annotations: — Menid. H. v. Stainer (1870), 39 L. J. M. C. 

54 ; II. V. Coney (1882), 8 Q. B. D. 534 ; Mopul S.S. Co. 

r. Mc(iregror, Gow (1889), 23 Q. B. D. 598 ; Allen v. Flood, 

[18981 A. C. t ; Quinn v. Loathem (1901), 70 L. J. V. C. 

76 ; Said v. Butt, [1920] 3 K. B. 497. 


6894. Degree of force or violence.] — On 

an indictment under 7 & 8 Geo. 4, c. 30, s. 8, for 
riotously, etc., beginning to demolish, & demolishing 
a dwelling-house, total demolition is not necessary, 
though the parties were not interrupted. If the 
house be destroyed as a dwelling it is enough. 
Pour men, members of & connected with the 
family of the owner of the cottage, with great 
violence, & to his great terror, drove him from it 
& pulled it down all but the chimney : — Held : 
this was sufficient to satisfy the statute, though 
no other persons were within reach of the alarm, 
they having no hand fide claim of right, but 
intending to injure the owner. — R. v. Phillips 
(1842), 2 Mood. C. C. 252 ; snb nom. R. r. 
Langford, Car. &; M. 602 ; 7 J. P. Jo. 868. 

AnnoicUiona : — ^Refd. Field v. Metropolitan Police Receiver, 
[1907] 2 K. B. 853. Mentd. Umvlu v. Clarke (1866), L. R. 

1 Q. B. 417. 

6895. Number of persons to constitute a riot — 
Three persons indicted — One acquitted.] — Har- 
rison’s Case (1627), Beni. 194 ; 73 E. R. 1052. 

6896. Two acquitted.] — Harison v. 

Errington (1627), Poph. 202 ; 79 E. R. 1293. 
Annotation : — ^Refd. R. v, Plummer, [1902] 2 K. B. 339. 

6897. Number which may be indicted.] — 

Hilliard v. Smith (1685), Comb. 19 ; 90 E. R. 
317. 

6898. .] — Two persons cannot be guilty 

of a riot. — R. v. Sudbury (1699), 12 Mod. Rep. 
262 ; 1 Ld. Raym. 484 ; 88 E. R. 1309. 

Annotations : — Reid. R. v. Kinncrsley & Moore (1719), 1 
Stra. 193 ; It. v. Nicols (1744), 13 East, 412, n. ; R. v. 
Plummer, [1902] 2 K. B. 339. Mentd. R. v, O’Brien 
(1911), 104 L. T. 113. 

See, also, Nos. 6885--6891, ante; Nos. 6935-6939, 
post. 

6899. What may constitute a riot — Use of force 
in asserting a right.] — Huet & Overie’s Case 
(1628), Godb. 438 ; 78 E. R. 258. 

6900. .] — Riot may be by asserting 

a right with force. — Anon. (1702), 12 Mod. Rep. 
648 ; 88 E. R. 1578. 

6901. .] — R. V . SOLEY, No. 6885, ante. 

6902. .] — An information was granted 

against copyholders for a riot in pulling down 
inclosures on a claim of common, they having 
neglected to try their right to common pursuant 
to a rule of ct. — R. v. Wyvill (1739), 7 Mod. Rep. 
286 ; 87 E. R. 1245. 

6903. Opposing dispersal of unlawful 

assembly.] — R. v. Williams & Vernon, No. 6871, 
ante. 

6904. Where riot may take place — On private 
property.] — Pltf. had arranged to hold a public 
racing competition between two men in his private 


68921. Commo^L purpose.] — Two 6899 i. What may constitute a riot — 

parties were convicted of rioting. One Use of force in assertiny a riytit.] — Of 

party consisted of not less than five two parties, each of which claimed 
persons who were all found to have title to certain trees, one party went to 
been assembled together in the fight cut down the trees & went armed with 
which took place, & it was also found laUiis, apparently with the intention 
that they, as well as their opponents, of resisting anticipated opposition on 
came armed with sticks, prepared tu the part of the other claimants. The 
fight, Sc did fight : — Held : they were other party attempted to stop the cut- 
not Improperly convicted of noting, ting down of the trees, &: a fight ensued, 
their common object being to assault in the course of which several people 
their opponents. were injured : — Held : the first party 

The other party only consisted of were guilty of rioting. Sc, whatever 
four persons. It was not found what their title lo the trees was, comd not 
object they had in common with the claim that they had ^ted in the 
first party. The fight did not occur in exercise of the right of private defence, 
a puDlio place : — Held : they were not — R. v, Kadhu Singh (1902), I. L. R. 
properly convicted of rioting ; had the 24 All. 298. — IND. 
fight occurred in a public place It ,, , > v, 

might have been hold that the common k. Sudden guarrel — Assenwly 

object of both parties was to commit for lawful purpose.'^lt a nui^er 
an affray.— iL v. Muzhttr Hossein of persons assembled for any lawful 
(1873), 6 N. W. 208.— IND. purpose suddenly quarrel with an 


intruder without any previous inten- 
tion or design, they do not commit 
“ riot ” in the legal sense of the word. 
— NooKUL Hossein (alias Wahbed 
Jan) V . Fabrk-Tonnekrk (1875), 24 
W. R. Cr. 26.— IND. 

l. Use of force to prevent 

Seibbath desecration.] — Ten persons, who 
eissembled with a crowd at a pier for 
the purpose of preventing what they 
considered to be Sabbath desecration, 
by overpowering the police, & riotously 
& tumultuously preventing the un- 
loading at sold pier upon a Sunday of 
fish from steamboats for transmission 
by rail x—HeU : guilty of mobbing 
& rioting. — H.M. Advocate v. Gollan 
(1883), 5 Couper, 317,— SOOT. 

m. Day poaching .] — In a 

trl^ for the crime of mobbing Sc 
rioting the evidence for the Oown was 
that accused were part of a crowd 
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Sect 9 . — Rout an d riot : Sub-sects, 2, 3, 4 , 5 

runiiing ground, admission to which was ^tained 
on payment of certain entrance money. Between 
4,000 & 5,000 people having assembled to witness 
the race, the two competitors, after walking on 
the track, did not run, but disappeared by a back 
entrance. When this became known, the people 
assembled demanded the return of their entrance 
money. This demand was refused. A riot there- 
upon ensued, & much damage was done to pltf. s 
property. In an action brought against the police 
authority of the district for compensation;— 
Held : pltf.’s claim was not barred by reason of 
the riot having taken place in a private ground. 

Gunter v. Metropolitan Police District 

Receiver (1888), 53 J. P. 249 ; 6 T. L. R. 58. 
Annotation: — Consd. Pitchers t*. Surrey County Council, 
1192 33 2 K. B. 67. 


AND PkOCEDURE. 

act helped, incited, or encouraged it. — R. r. 
Atkinson (1869), 11 Cox, C. 0. 330. 

Annotation ;--€oxi«d. R. v. Coney (1882), 8 Q. B. D. 534. 

6914. After reading of proclamation.] — R. 

t?. PuRSEY, No. 6856, ante, 

6915. Persons absent — Incitement at prior un- 
lawful meeting.] — R. v, Williams & Vernon, 
No. 6871, ante. 

6916. .] — If persons are assembled 

together to the number of tliree or more, 
speeches are made to those persons with a view to 
excite & inflame them to acts of violence, & if that 
same meeting is so connected, in point of circum- 
stances, with a subsequent riot that you cannot 
reasonably sever the latter from the incitement 
that was used, those who are incited are guilty 
of riot, although not present when it occurs. — 
R. V. Sharpe (1848), 6 State Tr. N. S. 1125 ; 
12 L. T. O. S. 537 ; 12 J. P. 475 ; 3 Cox, C. C. 
288. 


Sub-sect. 3. — Riot under Riot Act — Dispersal. 


6905* Reading of proclamation — Whether neces- 
sary before dispersal.] — R. v. Kennett, No. 6920, 
post. 

0906. .] — R. V. PuRSEY, No. 68o6, ante. 

0907 . Words by statute must be read in 

fuU.]— If, in reading the proclamation from the 
Riot Act, the magistrate omit to read the words 
“ God save the King,” at the end of it, persons 
remaining together for an hour after such reading 
of the proclamation cannot be capitally convicted 
under sect. 1 of that Act. — R. v. Child (1830), 
4 C. &. P. 442 ; 2 Man. & Ry. M. C. 493. 

0908 . Time from which one hour runs.]— R. 

V. WooLcocK, No. 6832, ante. 

6909. Failure to disperse — Necessity for common 
purpose.] — li. V. Sankey, etc. (1910), 71 J. P. 
Jo. 89. 


Sub-sect. 4. — Liability of Participants. 

6910. Persons present — Aiding & abetting.] — 

Those who abet rioters by hallooing, are principal 
offenders. — Anon. (1701), 12 Mod. Rep. 509; 
88 E. R. 1482. 

0911 . .] — R. V. Ellis (1707), Holt, 

K. B. 636 ; 2 Salk. 595 ; 90 E. R. 1252. 

0912. ,] — All persons by their presence 

countenancing a riot are liable to an information. — 
R. V. Hunt (1754), 1 Keny. 108 ; Dunning, 60 ; 
96 E. R. 933. 

0913 . Mere presence not sufficient.] — 

On an indictment for riot, persons are not liable 
merely on account of their having been present 
& among the mob, even although they had the 
power of preventing it, unless they by word or 


Sub-sect. 5. — Suppression of Riots. 

6917. Duty of military authorities.] — R. v. 

Pinney, No. 6919, post. 

6918. Duty of magistrates — Use of arms.] — 

Armes Case (1596), Poph. 121 ; 79 E. R. 1227. 

AnnoiaiioTis : — Consd. R. v. Wigan (174D), 1 Win. Bl. 47 : 
Bristol Riots (1832), 3 Stato Tr. N. S. 1 ; Phillips c. 
Eyre (1870), L. R. 6 Q. B. 1. 

6919. .] — A magistrate or other person 

whose duty it is to suppress a riot is bound to do 
all that reasonably may be expected in the 
circumstances from a man of honesty & of ordinary 
prudence, firmness, & activity. Honesty of 
intention is not of itself a defence. A magistrate 
Is not required to ride along & charge with the 
military, or to head the special constables, or to 
give orders to the military to fire ; he is not 
bound to hire men to aid in keeping the peace, 
but only to collect those who come on reasonable 
warning. 

Magistrates may supply the King’s subjects 
with firearms in order to suppress a riot, though 
such course is not in general prudent. All the 
King’s subjects upon receiving reasonable warning 
are bound to aid the justices in suppressing a 
riot, & to attend upon the posse comitatus upon 
receiving reasonable notice, though precepts have 
not been made out & served. 

A military officer may, in quelling a riot, act 
without a magistrate, though such a course is not 
in general prudent. — R. v. Pinney (1832), 3 
B. & Ad. 947 ; 5 C. & P. 254 ; 3 State Tr. N. S. 
11 ; 1 Nev. & M. M. C. 307 ; 110 E. R. 349. 

Annotations: — ^Refd. PMllips v. Eyre (1870), L. R. 6 Q. B. 
1 ; R. V . Glamorgan County Council, {1899j 2 Q. B. 530. 
Mentd. R. v, Holdon (1833), 5 B. & Ad. 347. 


exceeding a hundred persons who In 
the day time entered upon an extensive 
deer forest & openly marched across 
it, shooting the deer thereon as they 
went ; & that they were seen by the 
keepers of the forest, who were unable 
to uiterfere with them on account of 
their numbers, & that they continued 
so acting for two days. The judge 
directed the jury that such conduct, 
if proved, amounted to the crime of 
mobbing & rioting.— H.M. Advocate 
V . Mackae (1888), 15 11. (Ct. of Soss.) 
33.--6COT. 

n. Incitement to commit — What 
constitutes.y^'The words “ As long as 
a man has a right arm to break a 


f late-glass window he need not starve ; 

won’t starve, anyhow,” used during 
a time of public excitement while a 
railway strike was in progress con- 
stitute an incitement to commit the 
crime of geweld. — It. v. O’Bbien (1914), 
T. P. D. 287.— S. AF. 

PART XVin. SECT. 9, SUB-SECT. 4. 

6918 i. Persons present — Aiding d: 
abetting — Mere presence not sufficient.] 
— Where accused persons have been 
acquitted of rioting, they cannot bo 
properly convicted of grievous hm*t, 
where It has not been found that these 
persons or any of them were members 
of an unlawful assembly in prosecution 


of the common object, of which 
grievous hurt was caused by any other 
member of the same assembly, or that 
the offence was such as each member 
of the assembly knew to be likely 
to be committed In proseoution of 
that object. The mere presence as an 
abettor of any person would not render 
him liable for the offence committed. 
It is necessary first to make out the 
circumstances which constitute abet- 
ment, BO that, if absent, he would have 
been Uable to bo punished as an 
abettor, 8c then to show that he was 
also present when the offence was 
committed. — Abhi Misber i>. Lachmi 
Narain (1900), 1. L. R. 27 Calo. 666 ; 
4 C. W. N. 646.— IND. 
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Paet XVIII. — Offences against Public Tranquillity. 


6920. Use of force — Calling in military 
authorities.] — A magistrate may assemble all the 
King’s subjects to quell a riot, & may call in the 
soldiers, who are subjects & may act as such, 
but this should be done with great caution. At 
the time of a riot, a magistrate may repel force by 
force, before the reading of the proclamation from 
the Riot Act. 

If, on a riot taking place, a magistrate neither 
reads the proclamation from the Riot Act, nor 
restrains nor apprehends the rioters, nor gives 
any order to fire on them, nor makes any use of a 
military force under his command, this is primd 
facie evidence of a criminal neglect of duty in 
him ; & it is no answer to the charge for him to 
say that he was afraid, unless his fear arose from 
such danger as would affect a firm man ; & if, 
rather than apprehend the rioters, his sole care 
was for himself, this is also neglect. — R. v. Ken- 
nett (1781), 5 C. &: P. 282 ; 1 Nev. & M. M. C. 
337. 

Annotations: — Consd. R. v. Pinnoy <’1832), 5 C. & P. 254. 

Re!d. R. V. Glamorgan County Council, 11899J 2 Q. B. 

536. 

6921. .] — R. V, Fursey, No. 0856, ante, 

6922. .] — R. V. Neale, No. 6842, ante, 

6923. Before reading proclamation.] — 

R. V, Kennett, No. 0920, ante, 

6924. Liability of neglect.] — R. i;. Kennett, 

No. 0920, ante, 

6925. — -.] — R. 1 ?. PiNNEY, No. 0919, an^r. 

6926. — -.J — R. V. Neale, No. 0842, ante, 

6927. — .] — R. V, Graham & Burns, 

No. 0847, ante. 

See, generally. Magistrates. 

6928. Duty of private persons — Use of arms.] — 
Armes Case, No. 0918, ante, 

6929. .] — It is the duty of every 

person to suppress a riot by every means in his 
power. In this respect there is no distinction 
between the soldier & the private individual. 
Every sheriff, magistrate, constable, & peace 
officer has authority to command every other 
subject of the Crown to assist him in the under- 
taking, & every man is bound, when called upon, 
to obey the call. — Bristol Riots (1832), 3 State 
Tr. N. S. 1. 

6930. .] — R. V, PiNNEY, No. 091 9, arHe, 

6931. Liability for refusal to aid police,] — To 

support an indictment against a person for 
refusing to aid & assist a constable in the execution 
of his duty in quelling a riot, it is necessary to 
prove — 1st, that the constable saw a breach of the 
peace committed ; 2nd, that there was a reason- 
able necessity for calling on deft, for his assistance ; 
& 3rd, that when duly called upon to assist the 
constable, deft., without any physical impossibility 
or lawful excuse, refused to do so ; & in such a 
case it is no ground of defence that from the 
number of the rioters the single aid of deft, would 
not have been of any use. — R. v. Brown (1841), 
Car. & M. 314 ; 4 State Tr. N. S. App. 1369. 
Annotation : — Mentd. R. v. Coney (1882), 8 Q. B. IJ. 534. 

Sub-sect. 6. — Indictment and Trial. 

6932. Form of indictment.] — R. v, Soley, No. 
6885, ante, 

0933 , ,] — indictment on the Riot Act 


for remaining assembled one hour after proclama- 
tion made, need not charge the original riot to have 
been in terrorem populi , — R. v, James (1831), 

5 C. & P. 153. 

6934. Indictment for riot & assault.] — 

Twelve persons were indicted for a riot & assaulting 
W. The indictment did not conclude in terrorem 
populi. Several of the defts. had been convicted, 
&, at an ensuing assize, at which the remaining 
defts. were tried, there was evidence that they 
had joined in the riot, but there was no proof of 
any assault, except the words “ po, se” & “ guilty,” 
written on the indictment, over the names of the 
convicted defts. : — Held : this was no proof of an 
assault as agaiiLst the present defts., & the present 
defts. could not be convicted of the riot only, as 
the indictment did not conclude in terrorem 
populi, — R. V. Hughes (1830), 4 C. & P. 373. 

6935. Whether less than three persons can be 
convicted.] — R. v, Ellis, No. 6911, ante, 

6936. Trial of some rioters only — Under- 

taking by others to plead guilty on their conviction.] 

-R. V, Middlemore (1704), 6 Mod. Rep, 212 ; 
87 E. R. 964. 

6937. Charge against persons unknown 
included.] — How far a certiorari cannot issue out of 
Chancery to remove an indictment. When an 
indictment is removed up by certiorari into the 
K. B. how far that ct. cannot set the judgment 
upon it. — R. V. Steers (1728), 1 Barn. K. B. 105 ; 
94 E. R. 73. 

6938. .] — On an indictment for riot, 

alleged to be by three persons at least, at common 
law, less than three persons may be convicted. 

On the indictment which charged a riot with 
other persons unknown, two pei’sons only may be 
convicted of rioting with others. There was 
ample evidence that more than three persons took 
part in the riot (Channell, J.). — R. v. Beach & 
Morris (1909), 2 CT. App. Rep. 189, C. C. A. 

,] — See, also, Nos. 6895-0898, ante, 

6939. Death of some accused before trial.] — 

If four are indicted for a riot, & two die before 
trial, judgment against the surviving two shall not 
be arrested. — R. v. Scott (1761), 3 Burr. 1202 ; 
1 Wm. Bl. 291, 350 ; 97 E. R. 822. 

Amwtaiion Refd. R. v. Plummer, [11)02] 2 K. B. 339. 

6940. Procedure — Whether proof of riot to 
precede evidence as to presence of accused.] — On 

an indictment for a riot, the parties charged must 
be proved to have been jiresent before the fact 
of the riot can be given in evidence. — R. v, 
Nicholson (1832), 1 Lew. C. C. 300. 

6941. .] — R. V, Cooper (1850), Rus- 

sell on Crimes & Misdemeanours, 8th ed., 436. 

6942. Indictment for riot — Accused may 

be convicted of assault,] — Applt., with a number of 
others, was indicted for riot. The indictment 
contained words apt to include both that offence 

6 also the offence of committing an assault. 
Applt. was convicted of the latter : — Held : upon 
such indictment, the jury could properly find 
applt. guilty of assault. — R. v, O’Brien (1911), 
104 L. T. 113 ; 75 J. P. 192 ; 27 T. L. R. 204 ; 
55 Sol. Jo. 219 ; 22 Cox, 0. C. 374 ; 6 Cr. App. 
Rep. 108, C. C. A. 

Evidence of cry of mob.] — See Nos. 3830, 4165, 
ante. 


PART XVIII. SECT. 9, SUB-SECT. 6. 

0932 i. Form of indictment ,] — If an 
act 18 unlawful &, capable of con- 
stituting: a riot if done in particular 

J. — VOL. XV. 


circumstances, an indictment which 
desigrnates such act as being riotous 
or done riotously contains a sufficient 
allegation of riot, but the indictment is 
not a good indictment for riot unless 


the act capable of constituting a riot 
is well charged. — R. (Sheehan) t?. 
Tipperary JJ. (1903), 37 I. L. T. 48. — 

IR. 


E 
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Sect^ 9. — Rout and riot : Sub^sects. 7 8. Sect, 10 : 

Suh'Sect, A, dt -g. ] 

Sub-sect. 7. — Compensation for Damage by 

Riot. 

6943. Principle upon which compensation based 
— ^Rlot (Damag^es) Act, 1886, c. 38.] — Field v. 
Metropolitan Poucb Receiver, No. 6887, ante, 

6944. .] — Ford v. Metropolitan 

Police District Receiver, No. 6888, ante. 

See, generally. Police. 


Sub-sect. 8. — Distinction between Riot and 

OTHER Offences. 

Riot & rout.] — See No. 6820, ante, 

6945. Riot & treason — Rescue.] — Waters’s 
Case (1673), Freem. K. B. 359 ; 89 E. R. 268 ; 

nom. Captain C.’s Case, 1 Vent. 250. 

6946. .] — To constitute tlie treason of 

levying war' against her Majesty within the realm, 
there must be an insurrection, there must be force 
accompanying that insurrection, & it must be for 
an object of a general nature ; if a person act 
as the leader of an armed body who entir a town, 
k> their object be neither to take the town nor 
attach the military, but merely to make a demon- 
stration to the magistracy of the strength of their 
party, either to procure tlie liberation of certain 
prisonei's convicted of some political offence, or to 
procure for those prisoners some mitigation of 
their punishment, this, though an aggravated 
misdemeanour, is not high treason. — R. v. Frost 
(1840), 9 C. & P. 129 ; 4 State Tr. N. S. 85 ; 1 
Town. St. Tr. 1 ; Gurneys Rep. 1 ; avb nom, R. v. 
Frost, R. v, Williams & Jones, 2 Mood. C. C. 
140, C. C. R. 

AnnoiaHons : — Mentd. Redford v. Birlej^ (1822), 1 State 
Tr. N. S. 1071 : O’Connell v. K. (1844), 11 Cl. & Fin. 
155 ; R. r. Lacey (1848), 3 Cox, C. C. 517 : R. v. Smith 
O’Brien (1848), 7 State Tr. N. S. 1 ; R. v. Duffy (1849), 

7 State Tr. N. S. 795 ; R. v. Bird (1851), 5 Cox, C. C. 20 ; 
Mansell v. R. (1857), 8 E, & B. 54 ; R. r. Bernard (1858), 

8 State Tr. N. S. 887 ; R. v. Burke (1867), 10 Cox, C. C. 
519 ; Dillon v. O’Brien & Davis (1887), 16 Cox, C. C. 
215 ; R. r. Crippen, 11911] 1 K. B. 149 ; R. v. Bliss Hill 
(1918), 82 J. P. 194. 

6947. Riot & affray,] — If a number of persons 
meet peaceably on a lawful occasion, & a sudden 
fray happen between them, it cannot be made a 
riot ; but if several meet upon an unlawful 
occasion, & a sudden fray happen between them, & 
a person who came upon a lawful occasion join 
in the fray, it may m^e him a rioter as well as 
the rest {per Cur.). — ^Anon. (1703), 6 Mod. Rep. 
43 ; 87 E. R. 806. 

6948. .] — Grampound Cokpn. Case (1703), 

2 Ld. Raym. 965 ; 92 E. R. 143. 

6949. Riot & unlawful assembly — Common 
purpose must be carried out.] — R. v. Pugh, No. 
6830, ante. 

6950. .]— R. V. Birt, No. 6831, ante. 


AND Procedure. 

6951. *.] — ^R. V, WOOLOOCK, No. 6832, 

ante, 

6952. -.] — R, V. Graham & BuRNsj 

No. 6847, ante. 


Sect. lO.—FORCIBLE ENTRY AND DETAINER. 

Sub-sect. 1. — ^Forcible Entry. 

A, In General, 

6953. Nature of remedy — 5 Rich. 2, stat. 

c. 7.] — Damages cannot be recovered against the 
rightful owner for a forcible entry on land, for the 
above statute only makes a forcible entry an in- 
dictable offence, & does not create any civil 
remedy for it. But for any independent wrong, 
such as an assault or an injury to furniture, com- 
mitted in the course of the forcible entry, damages 
can be recovered, even by a person whose pos- 
session was wrongful, for the statute makes a 
possession obtained by force unlawful, even when 
it is so obtained by the rightful owner. 

The effect of the statute is that when a man is 
in possession he may use force to keep out a tres- 
passer ; but, if a trespasser has gained possession, 
the rightful owner cannot use force to put him out, 
but must appeal to the law for assistance (Fry, J.). 
— ^Beddall V. Maitland (1881), 17 Ch. D. 174; 
50 L. J. Ch. 401 ; 44 L. T. 248 ; 29 W. R. 484. 

Annotations : — Consd. Scott v. Brown (1884), 51 L. T. 740; 
Hemmings v. Stoke Poges Golf Club, [1920] 1 K. B. 720. 
Refd. Jones u. Foley, [1891] 1 Q. B. 730. Mentd. Andrew 
V. Aitken (1882), 51 L. J. Ch. 784 : Gray v. Webb (1882), 
21 Ch. D. 802 ; Toke v. Andrews (1882), 8 Q. B. D. 428 ; 
Fraser t\ Cooper, Hall (1883), 31 W. R. 714 ; McGowan i\ 
Middleton (1883), 11 Q. B. D. 464. 

B. The Entry, 

6954. Offence at common law.] — R. v. Bathurst 
(1755), Say. 225 ; 96 E. R. 860. 

Annotations: — Refd. R. Storr (1765), 3 Burr. 1698; 
R. r. W’ilson (1799), 8 Term Rep. 357 ; Hemmings v. 
Stoke I’oges Golf Club, [1920] 1 K. B. 720. 

6955. .] — An indictment at common law. 

charging defts. with having unlawfully So with a 
strong hand entered prosecutor’s mill & expelled 
him from the possession, is good. 

A mere trespass which is the subject of a civil 
action, So where the words vi et armis are intro- 
duced as matter of form, cannot be convei*ted 
into an indictable offence (Lord Kenyon, C.J.). — 
R. V, Wilson (1799), 8 Term Rep. 357 ; 101 E. R. 
1432. 

Annotations: — ^FoJld. R. v. Ncwlands (1840), 4 Jur. 322. 
^fd. Newton v. Harlaiid (1840), 1 Man. & G. 644 ; Harvey 
r. Brydges (1845), 14 M. & W. 437. 

6956. .] — ^An entry made on premises with 

force & arms. So with a strong hand,” is an offence 
indictable at common law ; & it is not necessary 
for this purpose that the premises consist of a 
dwelling-house. — R. v. Newlands (1840), 4 Jur. 


PART XVIH. SECT. 10, SUB-SECT. 1. 

—A. 

o . Nat ure of remedv — Writ of restiiu - 
fion.}— Defts., employees of the G. W. 
Ry. Co., in obedience to orders from 
the CO., went upon the land in 
question, then in possession of the S. & 
H. Ry. Co., & occupied by its 
employees. No actual force was used, 
but the latter bad good reason to 
apprehend that suilicient force would 
be used to compel them to leave, So 
they left accordingly. The jud^ at 
the trial granted a writ of restitution : 
— Held: this was a forcible entry 


within the statutes relating thereto ; 
such a writ is In the discretion of the 
judge, which had been properly 
exercised hero. — R. u. Smith (1878), 
43 U. C. R. 369.— CAN. 


was no Intent to take possession of 
the land or to oust the person In pos- 
session or to Interfere with his actual 
possession of it. — R. v. Pikk (1898), 
12 Man. L. R. 314.— CAN. 


p. Sole purpose taking away goods 
— Whether liable for forcible entry .] — 
A trespasser upon lands in the occu- 

J )atlon of another, although he enters 
n a manner likely to cause a breach 
of the peace & with force sufficient to 
overcome resistance, cannot bo con- 
victed of a forcible entry, where the 
entry was made for the sole purpose 
of seizing So taking away goods, So there 


I q. Number of persons .] — To support 
i an indictment for a forcible entry at 
i common law there must be as many 
persons as would constitute a riot. — 
Fearon’s Case (1841), Ir. Cir. Rep. 
271.— IR. 

r. Form of indictment — No necessity 
to allege — Contra formam statuti,}— 
The words contra formam statuti in an 
indictment for forcible entry at com- 
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6967. Offence under 6 Rich. 2, stat. 1, c. 7.] — 

Where a tenant remains in possession after the 
expiration of his term, a landlord is not justified 
in expelling him by force, in order to regain 
possession. 

The lessor who is entitled to possession may 
acquire such possession by lawful entry ; but 
entry by force is not lawful. Such entry is ex- 
pressly prohibited by the above statute, even 
where entry is given by law: “The king de- 
fendeth that none shall make entry on lands & 
tenements but in cases where entry is given by 
law ; & in that case not with strong hand nor with 
multitude of people, but only in a peaceable & 
easy manner ’* (Bosanqubt, J.). — i^EwroN v, 
Harland (1840), 1 Man. & G. 644 ; 1 Scott, N. R. 
474 ; 133 E. R. 490. 

Amudaiiom : — Confld. Hemniings v. Stoke Poges Golf Club, 
11920] 1 K. B. 720. Reld/Harvey v. Bridges (1845), 3 
Dow. & Jj. 55 ; Wright v. Burroiighes (1846), 3 C. B. 685 ; 
Davis V. Burrell (1851), 10 O. B. 821 ; Delaney u. Fox 
(1856), 1 C. B. N. S. 166 ; Pollon v. Brewer (1859), 1 
L. T. 9 ; Accidental Death Insce. v. Mackenzie (1861), 
5 L. T. 20 : Blades v. Higgs (1861), 10 C. B. N. S. 713 ; 
Telford ?\ Lows (1874), 31 L. T. 90 ; Beddall v. Maitland 
(1881), 17 Ch. D. 174 ; Edwlck v. Hawkes (1881), 18 
Ch. D. 199 ; Jones v. Foley (1891), 60 L. J. Q, B. 464. 
Mentd. Carter v. Hughes (1858\ 2 H. & N. 714. 

6958. Entry by rightful owner.] — A licence 
by a tenant to his landlord to eject him on a 
specified day without any process of law is void, 
as authorising the commission of an act which is 
made illegal by the above statute. 

If a person, who has a legal right of entry upon 
land which is in the possession of a wrongdoer, is 
allowed to enter peaceably through the outer door, 
it is still illegal for him to turn out the wrongdoer 
with violence. — Edwick v, Hawkes (1881), 18 
Ch. D. 199 ; 45 L. T. 108 ; 29 W. R. 913 ; sub 
nom, Edridge v. Hawker, 50 L. J. Ch. 577. 

Annotaiioii : — Reid. Hemmlngs v. Stoke Poges Golf Club, 
[1920] 1 K. B. 720. 

6959. .] — Beddall v, Maitland, No. 0953, 

ante. 

6960. Whether actual force essential.] — R. 

V, Bathurst, No. 6954, ante. 

'.] — An indictment for a forcible 
entry, not showing any actual force, was quashed 
upon motion. — R. v. Blake (1765), 3 Burr. 1731 ; 
97 E. R. 1070. 

Anmdations : — Reid. B. v. Wilson (1799), 8 Term Rep. 357 ; 
11. V. Xewlaiids (1840), 4 Jur. 322. 


6962. Mere trespass insuffloient.] — Indict- 
ment will not lie for a mere matter of trespass. 

R. V. Store (1766), 3 Burr. 1698 ; 97 E. R. 1053. 
AnnotaiUm : — l^ld. R. v. Wilson (1799), 8 Term Rep. 367. 

6963. .] — R. V. Wilson, No. 6955, 

ante. 

6964. .] — An indictment for a forcible 

entry cannot be supported by evidence of a mere 
trespass, but there must be proof of such force, 
or at least such show of force, as is calculated to 
prevent any resistance. 

If a wife, separated from her husband, take a 
house of which the husband, with the landlord^® 
consent, obtains possession : — Semble : if the wife 
copae with others So make a forcible entry into 
this house, she may be convicted on an indictment 
for a forcible entry, stating it to be the house of 
the husband. — R. v. Smyth (1832), 5 0. & P. 201 ; 
1 Mood. & R. 155. 

6965. Show of force sufficient.] — To con- 

stitute a forcible entry, or a forcible detainer, it 
is not necessary that any one should be assaulted, 
but only that the entry or detainer should be with 
such numbers of persons So show of force, as is 
calculated to deter the rightful owner from 
sending the persons away, So resuming his own 
possession. — Milner v. Maclean (1825), 2 C. & P. 
17. 

6966. If it prevents resistance.] — R. 

V. Smyth, No. 6964, ante. 

6967. What is forcible entry — Breaking door — 
Subsequent peaceful entry by accomplice.] — Beade 
V. Orme (1610), Noy, 136 ; 74 E. R. 1099. 

6968. Opening unfastened window.] — On 

an indictment for forcibly entering & distraining 
in a dwelling-house, a verdict having been given 
for the prosecution, the ct. refused a motion to set 
it aside, which was made on the ground that the 
entry having been effected by opening an un- 
fastened window was lawful. — R. v. Lockwood 
(1856), 4 W. R. 465 ; 20 J. P. Jo. 276. 

6969. Peaceful entry Sc subsequent force.] — 

Edwick v. Hawkes, No. 6958, ante. 

6970. Attempt to eject lawful possessor.]-- 

Where a person having the legal title to land is in 
actual possession of it, the attempt to eject him 
by force brings the person who makes it within 
the provisions of the statute against forcible 
entry. It will do so though the possession of the 


mon law may bo rejected as surplusage. 
— R. V . Niramoana (1880), O. B. & F. 

70.— N.Z. 

8. Offence complete — Without de- 
tainer or expulsion — If made manu 
forti with The common 

law ofTeiice of forcible entry may be 
complete without detainer or expul- 
sion, if It be made manu forti, & with 
numbers. — R. v. Quinn (1880), 3 

N, Z. L. R. C. A. 236.— N.Z. 
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6960 i. Wlicther actual force essential.] 
— ^Pltfs., as trustees of a school section, 
had oooupled since 1853 a lot of land 
reserved for them by S., who, however, 
had omitted to give them a deed. In 
1871 deft, obtained a deed from the 
heirs of S., knocked down the fence 
around the lot & ploughed the laud. 
Pltfs. proceeded agamst him for 
forcible entry & detainer, but the Judge 
ruled that in the absence of evidence 
of vlolenoo & terror the complaint 
oould not be sustained : — Held : his 
ruling was correct. — Brundige v. 


Thompson (1873), 9 N. S. li. 350.— 

CAN. 

6960 ii. .] — Deft, was tried 8c 

convicted for unlawfully & forcibly 
entering a dwelling-house in the 
peaceable possession of G, In evidence 
at the trial deft, stated that ho had 
not sold to complainant his interest 
in the premises entered by him & denied 
having told M. that he had done so. 
The question was reserved for the 
opinion of the full ct. as to whether 
there was evidence sufficient to sustain 
the conviction : — Held : there was, 
deft, having appeared with assistants 
& actually removed furniture of oom- 
plaiuaut’s from the premises ; actual 
force in making the entry did not 
appear to bo a necessary ingredient 
of the offence. — R. v. Walker (1900), 
4 W. L. R. 288.— UAN. 

6962 i. — — Mere trespass insufficient . ] 
— The gist of the offence of loroiblo 
entry is not the making of such an 
entry as would constitute merely a 
trespass, but oonsLsts in the entry 
being accompanied bv oiroumstances 
of vioienoe or terror likely to cause a 


broach of the peace or reasonable 
apprehension thereof ; & whoro it 

appeared by the evidence that accused 
effected an entry into tho premises 
alleged by complainants to be in their 
occupation as tenants, but that such 
entry was effected without any cir- 
cumstances of terror or violence which 
would constitute a forcible entry, ho 
was acquitted. — R. v. Campey (1910) 
15 W. L. R. 656.— CAN. 

6966 i. Show of force sufficient 

— If it prevents resistance.] — Defts., em- 
ployees of tho G. W. Ry. Co., in 
obedience to orders from tho co., went 
upon tho land in question, then in 
possession of tho S. & H. Ry. Co., & 
occupied by its employees. No actual 
force was used, but tho latter had good 
reason to apprehend that sufficient 
force would be used to compel them to 
leave, & they left aocordlngly : — Held : 
this was a forcible entry within the 
statutes relating thereto. — R. v. Smith 
(1878), 43 U. O. R. 369.— CAN. 

6969 i. What is forcible entry — Peace* 
ful entry d? subsequent force .] — R. v. 
Martin (1860), 10 L. C. R. 435.— CAN. 

B 2 
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Sect 10. — Forcible entry and detainer : Svb^aecU 1, 

B., C. “ 

person having such legal title has only just com- 
oaenced, though he may himself have obtained it 
by forcing open a lock, though his ejection has 
Qot been made by a “ multitude ’’ of men, not 
attended with any great use of violence, & though 
the person who attempts to eject him may even 
set up a claim to the possession of the land. 

L. became mtgee. in fee of certain premises of 
which it appeared that he did not at once take 
actual possession. The mtgor., whose possession 
had not been interfered with, made an agreement 
with T. & W. to allow them, at a rent, the use of 
these premises & for some little time T. & W. did 
have the use of them & deposited goods there. 
On one morning at an early hour L., without any 
notice to any one went accompanied by a carpenter 
& another man, by taking off the lock of the 
outer door, entered into actual possession. T. 
W., hearing of this went to eject him, & not being 
able to get in at the door obtained an entrance 
through a side window then came down & did 
eject L. On this L., indicted them for a forcible 
entry ; they were acquitted, jointly paid their 
attorney’s bill, & then brought a joint action 
against L. for malicious prosecution without 
reasonable & probable cause : — Held : they could 
not sustain the action & L. was entitled to have 
the verdict entered in his favour. — Lows v, Tel- 
EORD (1876), 1 App. Cas. 414 ; 45 L. J. Q. B. 013 ; 
55 L. T. 69 ; 40 J. P. 741 ; 13 Cox, C. C. 226, 
B[. L. ; revsg. S. 0. svh nom, Telford v. Lows 
<1874), 31 L. T. 90, Ex. Ch. 

Annotations: — Refd. Beddall v, Maitland (1881), 17 Ch. I). 
174 ; Jones v. Foley (1891), 60 L. J. Q. B. 464 ; Hem- 
mingrs v. Stoke Poges Golf Club, [1920] 1 K. B. 720. 

6971. Amount of force permissible.] — Do not let 

it be supposed that I accede to the doctrine that 
in every case where a man take the law into his 
own hands, & adopts vigorous measures for getting 
possession of property, he is necessarily guilty of 
a forcible entry. The origin of the indictment for 
a forcible entry was that the offence savoured of 
a levying of war, to the alarm & terror of the King’s 
subjects ; but I am by no means prepared to say 
that a man may not use considerable force for the 
purpose of getting possession of his property from 
a person w^ho has only a colourable possession 
(Erle, j.). — Walker v. Johnson (1847), 11 
J. P. Jo. 102. 

C. The Property Entered, 

6972. Dwelling house — Or other premises.] — R. 

V, Newlands, No. 6956, ante, 

6973. Close.] — An indictment for a forcibly, etc., 
breaking a close is good. — R. v, Nicholls (1759), 

2 Keny. 512 ; 96 E. R. 1262. 

6974. Vicarage house.] — Vicarage houses are 
within the statutes of forcible entry & detainer. — 
Baude’s Case (1604), Cro, Jac. 41 ; 79 E. R. 34. 
Annotation : — ^Refd. R. v. WUbou (1799), 8 Term Itep. 357. 


6975. Church.] — R. v, March (1663), 1 Sid, 
101 ; 82 E. R. 995. 

Annotation : — ^Reld. Burton v. Henson (1842), 11 L. J. Ex. 
348. 

6976. Chambers of an Inn of court.] — A writ of 
restitution was grant-ed to the master & society of 
Clements Inn for restitution to chambers upon a 
forcible entry. — Clements Inn Case (1661), 1 
Keb. 135 ; 83 E. R. 859. 

6977. Not upon an easement — Right of way.] — 
An indictment for a forcible entry into a passage, 
is bad ; or into a messuage of which he was 
possess^ for a certain term, without saying of 
years. — R. v. Holmes (1671), 1 Mod. Rep. 73 ; 
86 E. R. 742 ; attb nom. Holmes’ Case, 2 Keb. 
709. 

Annotation: — Mentd. R. v. Soley (1707), 2 Salk. 594. 

6978. Man’s own house.] — A person cannot be 
guilty of forcible entry into his oAvn house. — 
Russell’s (Lady) Case (1603), Cro. Jac. 17 ; 79 
E. R. 15 ; sub nom, Russell (Lady) v, Notting- 
ham (Earl), Moore, K. B. 786 ; 72 E. R. 906. 

Annotations : — Consd. HemmiiigT^ v. Stoke Poges Golf 
Club, [1920] 1 K. B. 720. Mentd. Rutland’s Case (1009), 

8 Co. Rep. 65 a ; K. v. Soley (1707), 2 Salk. 594. 

6979. Husband’s house — By wife.] — R. r. Smyth, 
No. 6964, ante, 

6980. Property held by Joint tenant.] — R. v. Mar- 
row, No. 7037, post. 


D, Title to Possession. 

6981. To what title statute applies — Not to 
tenant at will.] — R. v. March, No. 6975, ante, 

6982. .]— Anon. (1727), 1 Barn. K. B. 

19 ; 94 E. R. 13. 

6933. .] — Bathurst, No. 6954, 

ante, 

6984. Lessee.] — R. v. Holmes, No. 6977, 

ante. 

6985. — In an indictment for a 

forcible entry upon the possession of a les.see for 
years proof of the force & of such possession is 
sufficient, although the indictment also alleges 
that the premises were the freehold of A. A such 
allegation is not proved. — R. v, Lloyd (1784), 
Cald. Mag. Cas. 415. 

6986. Not to permissive user.] — A person 

using land as a garden for more than twenty years, 
under permission from the owner to do so, in 
order to keep it from trespassers, the owner from 
time to time coming on the land &> giving direc- 
tions as to cutting of trees, etc. : — Held : lie had 
not got a title so as to enable him to sue a claimant 
under the owner for a forcible entry. — Allen v. 
England (1862), 3 F. & P. 49, N. P. 

6987. Proof of possession sufficient.] — R. v. 

Lloyd, No. 6985, ante, 

6988. .] — Proof of possession of land 

pernancy of the rents is primd facie evidence of the 


PART xvni. SECT. 10, SUB-SECT. 1. 

— c. 

t. Nature of — he specified ,] — 
An indictment for a forcible entry 
did not set forth the nature of the 
property into which the forcible entry 
was made, & concluded affainet the 
statute : — Held : the indictment, al- 
thoufirh not sustainable under the 
statute, was erood at common law. — 
Pea.iion’8 Case (1841), Ir. Or. Rep. 
271.— IR. 


Averment that 'property belonged to 
prosecutor,] — An indictment for forcible 
entry, allegrin? the ownership & the 
possession entered upon to be that of 
prosecutor only, cannot be supported 
when the evidence shows that it was 
the joint property of prosecutor & 
others who had not assented to his 
occupation of any particular part. — 
li. V, Kohika (1887), 5 N. Z. L. R. C, A. 
176.— N.Z. 

b. Native lands,] — An entry vi et 
armis et manu forti upon lands over 
which the native title has not been 


oxtingrulshcd Is a forcible entry at 
common law. — R. v. Niramoana 
(1880), O. B. & F. 70.— N.Z. 

c. “ Wooden buildina in course of 
erection with the appurteyiances,"'] — An 
allegation in an indictment charging 
a forcible entry “ upon a wooden 
building in course of erection with tho 
appurtenances,” is not an allegation 
that tho building is attached to the 
freehold, or that It is property of such 
a nature that forcible entry can bo 
charged with respect to it. — R. r. 
Kohika (1887), 5 N. Z, L. R, C. A. 
176.— N.Z. 


a. Property held by joint tenants 
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seisin in fee of the person. — J ayne v. Price (1814), 

5 Taunt. 326 ; 1 Marsh. 68 ; 128 E. R. 7^5. 

AnnotcUion : — Blentd. Doe d. Carr v. Billyard (1828), 3 
Man. &Ry. K. B. 111. 

6989. -.] — Semble: in an indictment for a 
forcible entry it is not necessary to allege prose- 
cutor’s title to the property. It is sufficient to 
state possession ; but if the title is stated it need 
not be proved. — R. v. Child (1846), 2 Cox, C. C. 
102. 

Annoicttion : — Consd. Heminings v. Stoke Poges Golf Club, 
[1920J 1 K. B. 720. 

6990. — Lows v. Telford, No. 6970, 
ante. 

6991. -.] — Beddallv. Maitland, No. 6953, 
ante. 

6992. Unless prosecutor a mere trespasser.] 

— The master of a school had possession of the 
school room for the purposes of his office, but was 
summarily dismissed by the trustees for an alleged 
breach of the rules, & gave up the room, which 
was taken possession of by them & locked up. 
He returned on the next day, broke open the room, 

6 held it for eleven days, at the end of which the 
trustees forcibly ejected him. He then brought 
trespass, describing the premises as “ a room of 
pltf.” Plea, denying that it was the room of 
pltf. : — Held : pltf. had not, by his re-entry, a 
j)Timd fane right of possession against the trustees 
as wrongdoers ; & they might set up the above 
facts in defence, without having pleaded “ Not 
possessed.” — B rowne v. Dawson (1840), 12 Ad. 
& El. 624 ; Arn. & H. 114 ; 4 Per. <fe Dav. 355 ; 
10 L. J. Q. B. 7 ; 113 E. R. 950. 

Annotations : — Apld. Williams v. Hughes (1843), 2 L. T. O. S. 
208. Consd. Jones v. Chapman (1848), 2 Exch. 803 ; 
Murray v. Hall (1849), 18 L. J. C. P. 161. Apprvd. & Apld. 
Scott V. Brown (1884), 51 L. T. 740. Refd. Whittington 
V. Boxall (1843), 5 Q. B. 139 Humphrey v. Nowland 
(1862), 15 Moo. P. C. C, 343 ; Hemmings v. Stoke Poges 
Golf dub, (1920J 1 K. B. 720. 

6993. .] — A, forcibly & unlawfully 

evicted B. on Nov. 10. B. retook possession on 
Jan. 27: — Held: A. had not acquired such a 
possession as would enable him to maintain 
trespass against B. — Williams v. Hughes (1843), 
2 L. T. O. S. 208 ; 8 J. P. 470. 

6994. .1 — A person having no pos- 

sessory title to premises, but fraudulently i^re- 
tending to have such title, & so allowed by the 
servant of the true owner to enter, does not 
thereby acquire possession, but may be forcibly 
expelled by him on discovery of the fraud. — 
Collins v. Thomas (1859), 1 F. & F. 416. 

6995. .] — Where a x>erson has gained 

possession of property, but has no title to it, being 
in fact a trespasser, the right owner is entitled to 
use force in ejecting him, so long as he does him 
no personal injury. — S cott v. Brown (Matthew) 
& Co., Ltd. (1884), 51 L. T. 746 ; 1 T. L. R. 54. 

Annotationa : — Apprvd. Hemminga v. Stoko Poges Golf 
Club. [1920] 1 K. B. 720. Refd. Williams v. Taperell 
(1892), 8 T. L. R. 241. 

6996. Absence of title In prosecutor no defence.] 

— R. V. Williams, No. 7044, post. 

6997. ,] — Prosecutor, V., having been in 

possession of a house from May to Oct., defts. 


called there, insisting that V. had no title, 
proceeded to take the keys out of the room doors. 
Upon their doing that V. gave them into custody 
for stealing the keys ; but the magistrate before 
whom they were taken refused to detain them. 
They then returned to the house, & having pro- 
cured a sledge-hammer, forced the inner part of 
the hall, & some having entered that way, & some 
by a staircase-window, overpowering prosecutor’s 
opposition, & furnished with a hatchet & other 
weapon, after a struggle which caused a disorderly 
crowd to assemble, they ejected prosecutor & his 
servants. Prom the commencement of the pro- 
ceedings till the conclusion a female servant of 
prosecutor’s was in the kitchen : — Held : assuming 
the title of prosecutor to have been bad, & that 
defts. had acted by the orders of those who had 
a good title to the premises, the evidence was 
sufficient to support a conviction of defts. for a 
forcible entry & riot. — R, v. Studd (1866), 14 
L. T. 633 ; 30 J. P. 421 ; 14 W. R. 806, O. C. R. 

6998. .] — Edwick v. Hawkes, No. 6958, 

ante. 

6999. .] — Beddall v. Maitland, No. 6053, 

ante. 

7000. Legal right of entry no defence — Entry by 
landlord.] — A tenant holding over after the ex- 
piration of his term cannot distrain the landlord’s 
cattle which were put upon the premises by way 
of taking possession. 

If the landlord had entered with a strong hand 
to dispossess the tenant by force, he might have 
been indicted for a forcible entry (Lord Kenyon, 
C.J.). — Taunton v. Costar (1797), 7 Term Rep. 
431 ; 101 E. R. 1060. 

Annotations: — Consd. Davie v. Connop (1814), 1 Price, 63. 

Apld. Turner v. Meymott (1823), 1 Bing. 158. Distd. 

Doe d. Stevens v. Lord (1838), 6 Dowl. 256. Consd. 

Newton v. Harland (1840), 1 Man. & G. 644. Refd. 

Butcher v. Butcher (1827), 7 B. & C. 399 ; Davieon v. 

Wilson (1848), 11 Q. B. 890 ; Jones v. Chapman (1848), 

2 Exch. 803 ; Hcmmings v. Stoko Poges Golf Club, 

[19201 1 K. B. 720. Menfd. Wright v. Burroughes (1846), 

3 C. B. 685. 

7001. After recovery in ejectment — 

Without authority of court.] — The lessor of pltf. in 

ejectment, who was a mtgee., obtained judgment, 
4fe after more than a year &; a day had elapsed, 
without reviving the judgment by sci. fa.y issued 
a hob. fa. poss.^ which, after execution, was set 
aside by a judge’s order ; but the judgment left 
in force. On a motion for a rule for a writ of 
restitution : — Held : such writ could not issue ; 
but the rule might be moulded so as to order the 
lessor of pltf. to restore possession ; — Semble : a 
party having recovered in an ejectment, cannot, 
by his own act only, & without the authority of 
the ct., take possession. — Doe d. Stephens v. 
Lord (1837), 7 Ad. & El. 610 ; 6 Dowl. 256 ; 2 
Nev. & P. K. B. 604 ; Will. WoU. & Dav. 652 ; 
1 Jur.921 ; 112E. R.600. 

Annotations : — ^Reld. Doe d. Stratford v. Shaill (1844), 

8 Jur. 538 ; Doe d. Whittington v. Hards (1851), 20 

L. J. Q. B. 406. 

7002. .] — Newton v. Harland, No. 

6957, ante. 

7003. — By licence of tenant.]- 

Edwick V. Hawkes, No. 6958, ante. 
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— D. 

7000 i. Legal right of entry no defence 
— Entry by landlord .} — A plea of right 
to possession is no answer to a charge 
of rioting by making a forcible entry 
on land cultivated by a trespasser who 
is In possession & opposes the entry. — 


Appavu V. R. (1882), 1. L. R. 

6 Mad. 245. IND. 

7000 1!. .] — When a party 

is in possession of land for four or 
five days, though it may be in wrongful 
possession, another party, although 
claiming to bo the rightful owner, is 
not outitled to go in force to turn him 
out, much less is ho entitled to take 
armed men with him for that purpose. 


— Mohkr (Sheikh) v. R. (1893), 
I. L. R. 21 Calc. 392.— IND. 

d. .] — No right of private de- 
fence arises where a large body of men 
go armed & prepared for a fight, & 
attack the opposite party with intent 
to enforce their right, or supposed right, 
to certain land. — Maniruddin v. R. 
(1908), I. L. R. 35 Calc. 384.— IND, 
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Sect, 10. — Forcible entry and detainer : Svh-aect, 1, 
D. E,; sub-aecta, 2 3.] 

7004. Entry by mortgagee.] —Lows v, Tel- 
ford, No. 6970, ante, 

7005. Effect of determination of tenancy — 
Tenant still in occupation.] — Taunton v. Costar, 
No. 7000, ante. 

7006. .] — If a tenancy of a house be 

determined, & the tenant has promised to leave 
on a particular day, but afterwards refuses to do 
so, the landlord is not justified in putting the 
tenant’s wife by force out of the house, & putting 
the tenant’s furniture into the street ; but if the 
tenancy be determined, & the tenant & his family 
be gone away & the house locked up, no one being 
in possession, the landlord would be justified in 
breaking into the house & obtaining possession. — 
Hillary v. Gay (1833), 6 C. & P. 284, N. P. 

Annotatwns : — Consd. Newton v. Harland (1840), 1 Man. & 

G. 644. Reid. Beddall v. Maitland (1881), 29 W. It 484 ; 

Hemminge v. Stoke Poges Golf Club, [1920] 1 K. B. 720. 

7007. -.] — Newton v. Harland, No. 
6957, ante, 

7008. After departure of tenant.] — Where 

the tenant of the house, after a regular notice to 
quit, abandoned the premises, locked up the door, 
& left only a few articles of furniture therein, & 
the landlord afterwards, in his absence, & when 
no person was in the house, broke open the door 

took possession : — Held : he was justified in so 
doing, as he had a legal right of entry ; & it seems 
that the tenant cannot maintain trespass against 
him, but that his remedy, if any, is by indic&nent 
for a forcible entry. — Turner v, Meymott (1833), 
1 Bing. 158 ; 7 Moore, C. P. 574 ; 1 L. J. O. S. C. P. 
13 ; 130 E. R. 64. 

Annotatiems : — ^Expld. Hillary v. Gay (1833), 6 C. & P. 284. 

Distd. Doe d. Stevens v. Lord (1838), 6 Dowl. 256. Befd. 

Doe d. Willson v. Phillips (1824), 2 Bing. 13 ; Newton t\ 

Harland (1840), 1 Man. & G. 644 ; Davison v, Wilson 

(1848), 11 Q. B. 890: Hcmmlngs v. Stoke Poges Golf 

Club, [1920] 1 K. B. 720. 

7009. .] — Hillary v. Gay, No. 7000, 

ante, 

7010. Form of indictment.] — An indictment upon 
a statute must pursue precisely the words of the 
statute. An indictment upon 8 Hen. 6, c. 9, of 
forcible entry ought to show in whom the freehold 
is.— Anon. (1615), 3 Bulst. 71 ; 81 E, R. 61. 

7011 . Averment of title.] — An indictment of 

forcible entry, stating that he was seiaitns sive 
possessionaius is good. — Ellis’ Case (1622), Cro. 
Jac. 634 ; 79 E. R. 546. 

7012. .] — Indictment for a forcible 

entry into A.’s house, whereof he was possessed 
“ pro termino adhuc venture ” is bad. — K ing v, 
Johnson (1676), 1 Freem. K. B. 524 ; 89 E. R. 
393. 

7013. .] — R. V. Holmes, No. 6977, 

ante. 


7014. *.] — ^An inquisition for a forcible 
entry must state expressly that the tenant was 
disseised. — R. v. Dormy (1700), 1 Ld. Raym. 610 ; 
Holt, K. B. 267 ; 12 Mod. Rep. 417 ; 1 Salk. 260 ; 
91 E. R. 1308, 

AnnatalionH : — Retd. R. v. Wannop (1754), Say. 142 ; Cole 
V. Eagle (1828), 8 B. & 0. 409. 

7015. .] — ^An indictment of forcible 

entry must show the kind of estate of which the 
party was disseised. — Taylor v. Griffith (1702), 
7 Mod. Rep. 115 ; 87 E. R. 1133. 

7016. .] — ^An indictment of forcible 

entry on 8 Hen. 6, c. 9, must allege a seisin in the 
person who is dispossessed, — R. v, Taylor (1703), 
7 Mod. Rep. 123 ; 87 E. R. 1138. 

Annotation : — ^Reld. Hemmings v. Stoko Poges Golf Club, 
[1920] 1 K. B. 720. 

7017. .] — An indictment of forcible 

entry must show the kind of estate of which the 
party was possessed. — R. v. Depuke (1710), 11 
Mod. Rep. 273 ; 88 E. R. 1035. 

7018. ^ — .] — An indictment for forcible 

entry must set forth the nature of the estate 
which complainant had in the property upon 
which deft, entered. — R. v, Parr (1726), Sess. 
Cas. K. B. 103 ; 93 E. R. 105. 

7019. .1 — Anon., No. 6982, ante , 

7020. .] — The estate of the person 

expelled must be shown in an indictment for a 
forcible entry. — R. v, Wannop (1754), Say. 142 ; 
96 E. K. 831. 


Annotation : — Consd. Hemmings v. Stoke Poges Golf Club, 
[1920] 1 K. B. 720. 


7021. 

— •]- 

-R. 

V. 

Lloyd, 

No. 

6986, 

ante. 






7022. 

— •]- 

— R. 

V, 

Hoare, 

No. 

7052, 

post . 





6989, 

7023. 

— 

-R. 

V, 

Child, 

No. 


ante . 


E. Right to recover Damages, 

7024. By trespasser — For assault — Not for expul- 
sion.] — Pending a negotiation for an assignment 
of a lease. A, was, as the jury found, let into 
possession of the premises as tenant of some kind. 
The negotiation going off, B., the landlord, de- 
manded the key, & wrote to A. telling him that 
he never intended to let him into possession at all, 
&, A. refusing to go out, B. entered & forcibly 
expelled him & his family, in the doing of which 
pltf. & his wife were assaulted : — Held : although 
pltf. was entitled to recover damages for the 
iissaults, he was not entitled to damages for the 
expulsion, his tenancy being at the most a tenancy 
at will, & that having been properly determined. — 
Pollen v. Brewer (1859), 7 C. B. N. S. 371 ; 
1 L. T. 9 ; 6 Jur. N. S. 509 ; 141 E. R. 860. 

Annotation: — Consd. Beddall v, Maitland (1881), 17 Cli. D. 

174. 


7011 i. Form of indictment — Aver- 
ment of title ,] — An inquisition for a 
forcible entry must show what estate 
the party expelled had in the premises, 
or the inquisition will be quashed & 
restitution awarded. — Mitchkl v, 
THOMf’BON (1837), 5 O. S. 620, 625. — 
CAN. 

7011 ii. .] — On the trial of 

an indictment at common law for 
forcible entry possession of th^remlses 
must be proved as laid. The pos- 
session of a lodging house is in the 
lodging-house keeper, & therefore It 
is not suRicient to support a conviction 
for such an offence to allege the 
possession of the premises to be in the 


lodgers, together Mith the lodging- 
house keeper’s servant. Qu, : whether 
it Is sufBcient to lay the possession in 
the servant alone. Defts. & other men 
lodged on the promises of a pprson 
who was not li^ng there, but which 
were held for him by his servant. 
Defts. left the building, &, from 
outside, cut it down, the other lodgers 
& the seiwant being inside. On the 
trial of defts. for forcible entry at 
common law the possession of the 
premises was laid in the lodgers who 
remained inside 6c the servant, tSc defts. 
were convicted : — Held : the legal 
possession of the premises was In Che 
owner, as it was not proved as laid, 
the conviction could not be supported. 


— K. V. Biuch (1884), 2 N. Z. L. R. C. A. 
300.— N.Z. 

e. Whether proof of title in 
defendant admissible,] — On an Indict- 
ment for forcible entry & detainer of 
land, evidence of title in deft, is not 
admissible. — R. v, Cokely (1850), 13 
U. C. R. 521.— CAN. 

f. Oovernment official exceeding 
loarrant — Effect of,] - — Where the 
revenue oflBoer, in selling a distillery 
had also seized the out-bulldlng be- 
longing to the same premises, & the 
proprietor entered them by force, Sc 
in doing so injured one of the em- 
ployees of the Govt. : — Held : the 
proprietor had a right to enter the 
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7025. Or damage to goods — Not for 
expulsion.] — Beddall v. Maitland, No. 6953, 
ante. 

7026. ,] — A person in pos- 

session of premises as a trespasser can recover no 
damages against the rightful owner for a forcible 
entry within the meaning of 5 Rich. 2, stat. 1, 
c. 7, unless more force is used than is necessary 
for his removal, or unless there is want of proper 
care in the removal of his goods. — Hemminqs v. 
Stoke Poges Golf Club, [1920] 1 K. B. 720 ; 
89 L. J. K. B. 744 ; 122 L. T. 479 ; 36 T. L. R. 
77 ; 64 Sol. Jo. 131, 0. A, 

7027. To freeholder.] — 8 Hen. 6, c. 9, s. 6, which 
gives treble^ damages to the party grieved, by a 
forcible entry & expulsion, applies only to persons 
having the freehold, for the remedy is given 
against the disseisor. — Cole v. Eagle (1828), 8 
B. & C. 409 ; 6 L. J. O. S. K. B. 369 ; 108 E. R. 
1094. 


Sub-sect. 2. — Forcible Detainer. 

7028. Prior unlawful entry essential — 8 Hen. 6, 

c. 9.] — A conviction for a forcible detainer under 
the above Act must show an unlawful entry as 
well as a forcible detainer. — R. v. Oaklpjy (1832), 
4 B. &; Ad. 307 ; 1 Nev. M. K. B. 58 ; 1 Nev. & 
M. M. C. 41 ; 2 L. J. M. C. 24 ; 110 E. R. 470. 
Annotaiion : — Consd. R. v. Wilson (1835), 3 Ad. & El. 817. 

7029. .] — R. V, Wilson, No. 7058, post. 

7030. .] — In order to justify a con- 

viction by justices under 15 Rich. 2, c. 2, the 
above Act, it must be proved before them that 
there was as well an unlawiul entry on the premises, 
as a forcible detainer. — Attwood v. Jolippe 
(1848), 3 New Sess. Cas. 116 ; 10 L. T. O. S. 392 ; 
12 J. P. 247. 

7031. After expiration of tenancy.] — The pos- 
session of a termor is the possession of the lessor ; 

therefore if a- tenant for years, at the expiration 
of his term, keep his house with unusual weapons 
against a purchaser of the reversion to whom he 
has long paid rent under colour of a lease from 
another, it is a forcible detainer, though no one 
attempts to enter. — Snigge v. Shirton (1607), 
Cro. Jac. 199 ; 79 E. R. 173. 

7032. Whether justices bound to hear complaint 
— Mandamus refused.] — The ct. refused to grant a 
mandamus to compel magistrates to hear a com- 
plaint, & act summarily, under the statutes re- 
lating to forcible entry detainer . — Ex Davy 
(1842), 2 Dowl. N. S. 24 ; 6 Jur. 949. 

Effect of three years’ possession.] — See Nos. 7047- 
7051, post. 


Sub-sect. 3. — Restitution. 

7033. When granted — ^Not till party Indicted has 
been heard.] — ^Anon. (1584), Sav. 68 ; 123 E. R. 
1017. 

Annotation : — ^Refd. R. v. Wilson (1835), 1 Hot. & W, 387. 

7034. Before trial— On finding of bill by 

grand jury — Discretion of judge.] — R. v. Hake 
(1826), 4 Man. & Ry. K. B. 483, n. 

Annotation: — Refd. R. v. Harland (1838), 8 Ad. & El. 82G. 

7035. .] — Where a true bill 

has been found by a grand jury, on an indictment 
for a forcible entry & detainer, the judge at the 
assizes has a discretionary power to award or 
refuse restitution upon such finding. — R. v. 
Harland (1838), 8 Ad. & EL 826 ; 2 Lew. 0. C. 
170 ; 2 Mood. & R. 141 ; 1 Per. & Dav. 93 ; 1 
Will. Well. & H. 604 ; 8 L. J. M. C. 60 ; 3 J. P. 
485 ; 312 E. R. 1051. 

7036. After removal by certiorari — 

Before plea.] — The ct. may award restitution after 
certiorari in forcible entry, unless deft, plead three 
years* quiet possession. — Hardesty v. Good- 
enough (1703), 7 Mod. Rep. 138 ; 87 E. R. 1148. 

7037. .] — One joint tenant 

may indict the other for a forcible entry. The 
cb. has a discretionary power to award restitution 
immediately upon a removal of an indictment for 
a forcible entry by certiorari before plea, & there- 
fore will put deft, under terms to plead or demur 
in two days ; &; if he plead, to take short notice 
of trial. — R. v. Marrow (1735), Lee temp. Hard. 
174 ; 95 E. R. 112. 

Annotatimia : — Refd. R. v. Willlamfi (1829), 4 Man. & Ry. 
K. B. 471 ; K. v. Harland (1838), 8 Ad. 6c EL 826. 

7038. Effect of traverse.] — Restitution 

granted upon indictment for forcible detainer 
after traverse & before trial, but not after a plea 
of three years’ possession. — R. v. Ellis (1674), 
Frcem. K. B. 377 ; 3 Keb. 363, 369 ; 89 E. R. 
281. 

7039. .] — R. V. Harris, No. 7049, 

post. 

7040. .] — If a traverse be ten- 

dered to an inquisition of forcible entry, restitution 
shall not be granted. — ^Anon. (1704), 6 Mod. Rep. 
115 ; 87 E. R. 873. 

7041. .] — Traverse to inquisition 

of forcible entry is a supersedeas to restitution. — 
R. V. Winter (1706), 2 Salk. 587 ; Holt, K. B. 
324 ; 91 E. R. 493. 

7042. After trial — Forthwith on conviction.] 

— R. V. Harris, No. 7049, post. 

7043. In discretion of court.] — R. v. 

Fitz-Williainis (1603), Cro. Eliz. 915 ; C.’ro. Jac. 
19 ; Yelv. 32 ; 78 E. R. 1136. 

Amvotations : — Refd. Salisbury v, Asldey (1622;, Palm. 194 ; 


buildings, & that by force if necessary, 
& in. doing so ho had committed no 
offence against the Govt. — R. v. 
SpelMan (1867), 2 R, L. O. S. 709.— 

CAN. 

g. Bond fide assertion of title — No 

terror or violence.] — Deft, broke open 
tho door of a barn without any 
ciroumstanoes of terror or violence, 6c 
in the bonA fide assertion of an alleged 
right to the possession under a lease 
from pltf. Deft, was arrested under 
a warrant for forcible entry 6c de- 
tainer : — Held : wrongly arrested. — 
Bertram v. Bonham (1879), 12 

N. S. R. (3 R. & C.) 600.— CAN. 

h. ,] — Where trespass is 

not oommitted with the intent to oom- 
mlt an offence, or intimidate, insult, 
or annoy tho persons in possession, 
but In the bond fide assertion of a claim 


of title, this does not amount to 
criminal trespass. — R. v. Seith Roshun 
Lal (1870), 2 N. W. 82.— IND. 


PART XVIII. SECT. 10, SUB-SECT. 3. 

7043 1. When granted — After trial — 
Xn discretion of court,] — Deft., having 
jeon convicted at the quarter sessions 
)n an indictment for forcible entry, 
vas fined, but that ct. refused to order 
i, writ of restitution, & the case was 
emoved into Q. B. by certiorari:^ 
leld : it was in the discretion of the 
it. either to grant or refuse the writ.— 

I. V. Wiohtman (1869), 29 U. C. R. 

II. — CAN. 


7048 il. .]— Defts., 

employees of tho G. W. Ry. Co., In 
obedience to orders from tho co., wont 


upon the land in question, then in 
possession of the S. & H. Ky. Co., & 
occupied by its employees. No actual 
force was used, but the latter had good 
reason to apprehend that suffloiont 
force would be used to compel them to 
leave, 6c they left cicoordmgly. The 
judge at the trial having granted a 
writ of restitution : — Held : such a 
writ is in the discretion of the judge, 
which had been prdperly exercised 
hero.— R. v. Smith (1878), 43 U. C. R. 
369.— CAN. 

k. Legal title doubtful.] — Upon a con- 
viction for a forcible entry an order 
for restitution Is usually awarded in 
favour of the party dispossessed. Irre- 
spective of tho question of title, but 
where redress is sought by a civil 
action the title of pltf. must bo con- 
sidered, & the ct. will not generally 
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Sect. 10 . — Forcible entry and retainer : Sub-sect. 3. 

Sect, 11.] 

H. V. Leighton (1708), Fortes. Rep. 173; R. v. Wilson 

(1835), 3 Ad. & Kl. 817. Mentd. R. v. Tucker (169.3), 12 

Mod, Rep. 61 : R. r. Munoes (1740), 7 Mod. Rep. 315 : 

Mungean v. Wheatley U861), 6 Exoh. 88. 

7044. — (1) Upon the trial of 
an indictment for a forcible entry, it is not com- 
petent to deft, to impeach the title of the party 
dispossessed. 

(2) Where such an indictment is brought before 
K. B. by certiorari f that ct., is bound, upon con- 
viction, to award restitution. — R. v. Williams 
(1829), 9 B. & C. 549 ; 4 Man. & Ry. K. B. 471 ; 
2 Man. & Ry. M. C. 340 ; 7 L. J. O. S. M. C. 92 ; 
109 E. R. 205. 

AnnotcUion : — As to (1) Reid. Hemmings v. Stoke Poges 

GoU Club. [1920] 1 K. B. 720. 

7045. Effect of pardon.] — If restitution be 

awarded upon an indictment of forcible entry, & 
the King pardons the force, deft, cannot after- 
wards proceed upon a traverse to the indictment, 
to obtain restitution. — Fawcet’s Case (1607), 
Cro. Jac. 148 ; Yelv. 99 ; 79 E. R. 67. 

Annotations :~Reld. R. v. Sadler & Honesty (1G62). 1 Sid- 

97 ; R. r. Marrow (1735), Lee temp. Hard. 174. 

7046. Though detainer is peaceable.] — R. 

r. Sadler (1663), 1 Sid. 99 ; 82 E. R. 994. 

7047. Effect of plea of three years’ possession — 
31 Eliz. c. 11.]— R. r. Burgesse (1663), 1 Sid. 149 ; 
82 E. R. 1024. 

7048. -K. V. Ellis, No. 7038, ante. 

7049. -R. V. Harris (1699), Garth. 

496 1 Com. 61 ; Holt, K. B. 324 ; 1 Ld. Raym. 

482 ; 5 Mod. Rep. 443 ; 12 Mod. Rep. 268 ; 1 
Salk. 260 ; 3 Salk. 313 ; 88 E. R. 1313. 

7050. .] — Hardesty v. Goodenough, 

No. 7036, ante. 

7051. Failure of plea — Costs.] — If deft. 

pleads three years’ possession in stay of restitution 
upon an inquisition of forcible entry, according 
to the above Act, & it is found against him, he 
must pay costs, for the statute has given costs in 
express words. — R. v. Goodenough (1704), 2 
Ld. Raym. 1036 ; 92 E. R. 188. 

7052. Of indictment — Averment of title.] — 
Indictment for forcible entry charged that defts. 
into one messuage, etc., then & there being in the 
possession of W., he, W., then & there being also 
seised thereof, with force & arms, etc., did enter, 
& W., from the peaceable possession with force 
& arms, etc., did put out. After conviction of 
defts. : — Held : ^ this was a sufficient averment of 
the present seisin of W. to warrant the ct. in 
awarding a writ of restitution. — R. v. Hoare 
(1817), 6 M. & S. 266 ; 105 E. R. 1242 ; sub nom. 
R. V. Dillon, 2 Chit. 314. 

7053. .] — In order to authorise a 

justice to award restitution pursuant to an 
inquisition taken under 8 Hen. 6, c. 9, fora forcible 
entry, the inquisition should set forth the estate 
possessed by party in the property disputed. — 
R. V. Bowser (1839), 8 Dowl. 128 ; 1 WiU. Woll. & 
H. 345. 


7054. Re-restitution — On quashing of convic- 
tion.] — Where an indictment of forcible entry, on 
which restitution has been had, is quashed re- 
restitution shall be awarded. — Ford’s Case (1607), 
Cro. Jac. 151 ; 79 E. R. 132 ; sub nom, R. v. Ford, 
Yelv. 99. 

ions Ref d. R. v. Sadler (1603), 1 Sid. 99 ; R. v. 

Leighton (1708), Fortes. Rep. 173. 

7055. J--R. V. Harris, No. 7049, 

ante, 

7056. .]— Anon. (1700), 12 Mod. Rep. 

423 ; 88 E. R. 1426. 

7057. .] — Where a conviction of 

forcible entry is quashed, the ct. must award 
restitution. — R. v. Jones (1721), 1 Stra. 474 ; 93 
E. R. 643. 

Annotation Polld. R. v. Wilson (1836), 3 Ad. & El. 817. 

7058. .] — Where a conviction on 8 

Hen. 6, c. 9, for a forcible detainer, has been 
quashed for want of any statement of an unlawful 
entry, the inquisition taken upon such conviction 
must also be quashed. 

The magistrates acting under the statute having 
awarded restitution of the premises, this ct., on 
quashing the conviction & inquisition, is bound to 
award re-restitution. — R. v. Wilson (1836), 3 
Ad. & El. 817 ; 2 Har. &- W. 225 ; 6 Nev. & 
M. K. B. 625 ; 3 Nev. & M. M. C. 719 ; 6 L. J. M. C. 
143 ; 111 E. R. 624. 

Annotations : — Reid. R. v. Harland (1838), 8 Ad. & El. 826 ; 

Attwood V. Jolifle (1818), 3 New Sess. Cas. 110. 


Sect. 1 1 .—DISTURBING PUBLIC WORSHIP 
AND BRAWLING IN CHURCH OR CHURCHYARD. 

7059. At common law — Distinbing Divine ser- 
vice.] — R. V. Parry (1686), Tremaine’s Pleas of 
the Crown, 239. 

7060. Brawling in church or churchyard.] — 

The second offence is smiting in the church or 
churchyard. Now this is indeed still an offence at 
common law (Lord Mansfield, C.J.). — Wilson 
V. Greaves (1757), 1 Burr. 240 ; 97 E. R. 293. 

7061. .] — Proceedings under 5 & 6 

Edw. 6, c. 4, s. 1, must be suppoiied by two wit- 
nesses on the specific charge. 

The Act did not create the offence as it sub- 
sisted by the common law before the statute was 
enacted, & there is no doubt that the Ecclesiastical 
Ct. had a right to interfere, to correct or punish 
any act of disturbance of the public woi*s}iip. A 
party may now proceed either upon the statute or 
upon the ancient law ; for wherever the statute 
leaves an offence as it found it, & only introduces 
additional punishment, a party may proceed on 
either (Sir William Scott). — Hutchins v. Di3n- 
ZILOE (1792), 1 Hag. Con. 181 ; 161 E. R. 519. 

Annotations: — Refd. Taylor v. Morley (1837), 1 Curt. 470. 

Border r. Langley (1842), 1 Notes of CoseH, 542 ; Asher r. 

Calcraft (1887), 3 T. L. R. 485 ; Girt v. Fillingham, [19011 

P. 176. Menid. Evans v. Evans (1844), 1 Rob. Eccl. 

165 ; Bamos t?. Shore (1840), 1 Rob. Eocl. 382. 

Defts. were oonvictod on an Informa- 
tion which charged thorn with wilfully 
Sc contemptuously disturbing a cer- 
tain congregation, a congregation of 
members of the Salvation Army then 
& there lawfully assembled for the 
purpose of public worship. The dis- 
turbance w’as created by the defts. 
assembled In the vicinity of a building 
where the members of the Salvation 
Army wore conducting a religious 
servloo : — Held : conviction was right. 


investigate it upon an interlocutory 
proceeding, such as an application for 
an interlocutory injunction. — Toronto 
Brewing Sc Malting Co. v. Blake 
(1882), 2 O. R. 175.— CAN. 

1. Effect of.] — The effect of the 
order of the Criminal Ct. giving pos- 
session of real estate Is memy to 
prevent the occupation being disturbed 
hy violence, & confers no right or 
title on the party put in possession. — 
Kadir Bukhh Khan v. Mussumatain 


Fusseeh-oon-Nibsa (1853), 5 Moo, 
Ind. App. 413. — IND. 

PART XVIII. SECT. 11. 

m. At common law — Di^iirhing 
jyivine service — Extends to Salvation 
Army meetings.] — It is an offence at 
common law, pnnlshablo by fine or 
imprisonment or by both, wilfully to 
disturb a congregation assembled for 
the purposes of religious worship. 



Part XVIII. — Offences against Public Tranquillity. 657 


7062. King v» Rosier (1800), 2 
L. T. 159. 

7063. Preventing burial service.] — Indict- 

ment for unlawfully, wilfully, etc., interrupting 
& obstructing in the parish church of A., W., 
clerk, in reading the order for the burial of the 
dead, & interring the corpse of D., & for then & 
there unlawfully by threats & menaces preventing 
& hindering the burial of the corpse according to 
the rites of the Church of England ; — Held : the 
indictment was bad, first, because it did not 
appear that C. was a clerk in holy orders at the 
time of the interruption, or that he had a right to 
bury the corpse of D. in the church of A. ; secondly, 
because the threats & menaces used, should have 
been specified in the indictment. — R. v, Cheere 
(1825), 4 B. & C. 902 ; 7 Dow. & Ry. K. B. 461 ; 
3 Dow. & Ry. M. C. 463 ; 4 L. J. O. S. K. B. 79 ; 
107 E. R. 1294. 

7064. 6 & 6 Edw. 6, c. 4 — Brawling in church or 
churchyard.] — Dethick’s Case (1591), 1 Leon. 
248 ; Cro. Eliz. 224 ; 78 E. R. 480. 

Annotaium : — Mentd. Holt r. Ward (1729), 1 Barn. K. B. 
208, 

7065. .] — Penhallo’s Case (1591), 

Cro. Eliz. 231 ; 78 E. R. 487. 

Annotation : — Mentd. Beunct v. Talbot (1696), 1 Salk. 212. 

7066. .] — Austen v. Dugger (1819), 

3 Phillim. 120 ; 161 E. R. 1275. 

Annotation : — Mentd. Millar & SiniCH v. Palmer & Killby 
(1837), 1 Curt 550. 

7067. ,] — Williams v. Goodyer 

(1825), 2 Add. 463. 

Annotation : — Refd. SaiiderH r. Head (1813), 3 Curt. 565. 

7068. — — In vestry meeting.] — In a 

vestry meeting for civil iiurposes latitude of dis- 
cussion must be allowed & mere coarse expressions 
do not constitute brawling, although the building 
in which it Ls held is in tfie churchyard & therefore 
within the above Act, but on proof of an act of 
smiting the ct. is bound to convict under that 
statute whatever may be the origin of the dispute. 
— lloiLE V. Scalp:s (1829), 2 Ilag. Ecc, 566 ; 162 
E. R. 958 ; revsd. on the facts, sub nom. Scales r. 
Hoile (1830), 3 Hag. Ecc. 371. 

7069. .] — Brawling A smiting at 

a vestry attended only by live persons & held in a 
room situate within the churchyard are ratione 
loci offences within the above Act though of a 
very slight ecclesiastical character. — Lee v, 
Mathews (1830), 3 Hag. Ecc. 169; 162 E.R. 1119. 

Annotations : — Refd. Jarman r. Bagster (1830), 3 Hag. Ecc. 
356. Mentd. Grifflu v. HighUm (1861), 5 B. & S. 93 ; 
Ritchings v. Cordingley (1868), L. R. 3 A. & E. 113; 
Evans v. Dodson (1874), Trist. 26 ; R. v. GxfordBp. (1879), 
4 Q. B. D. 525. 

7070. .]— Byron v, Byron (1840), 

5 J. P. 48. 


7071. By minister.] — Cox v. Good- 
day (1811), 2 Hag. Con. 138 ; 161 E. R. 694. 

Annotations : — Refd. Burder v. Langley (1842), 1 Notes of 
Cases. 542 ; Combe v. Edwards (1878), 3 P. D. 103 
Mentd. Sanders v. Hoad (1843), 3 Curt. 565 ; Eiiraght v. 
Penzance (1882), 7 App. Cas. 240. 

7072. .] — Langley v. Burder 

(1843), Brod. & F, 39 ; 2 L. T. O. S. 185, P. C. ; 

B. C. siib nom, Burder v, Langley (1842), 

1 Notes of Cases, 542. 

Annotations : — Refd. Burder v. Halo (1849), 6 Notes of Cases, 
611; Girt v. Eillingham, [1901] P. 176. Mentd. Martin 
V. Maokonochie (1879), 4 Q. B. D. 697. 

7073. Evidence of.] — Hutchins v, 

Denziloe, No. 7061, ante. 

7074. Proceedings — Duty to take.] — 

England v. Hurcomb, etc., England v. Wil- 
liams, ETC. (1824), 2 Add. 306 ; 162 E. R. 306. 

7075. Costs.] — Articles against 

deft., a sidesman, for brawling, etc., in church 
pronounced to be proved & deft, suspended iJfc 
condemned in the sum of £50 nomine expensarum, 
this being held to be a case in which prosecutor 
was not entitled to full costs. — P almer v. Tijou 
( 1824), 2 Add. 196 ; 162 E. R. 266. 

Annotation : — Distd. England v. Hurcomb, etc., England v. 
Williams, etc. (1824), 2 Add. 306. 

7076. Defences — Suppression of riot 

as peace officer.] — A prohibition shall not be 
granted to a suit in the ecclesiastical ct. for 
brawling & striking in the belfrey upon a sugges- 
tion that the party went thither as a peace officer 
to suppress a riot. — Wenmouth v. Collins (1702), 

2 Ld. Raym. 850 ; 92 E. R. 68. 

Annotations : — Refd. Wilson r. Greaves (1757), 1 Burr. 240 ; 
Ex J). Williams (1825), 4 B. & C. 313 ; Taylor v. Morley 
(1837), 1 Curt. 470 ; Girt v, Fillingham, [1901] P. 176. 
Mentd. Wilson v. M‘Math (1819), 3 B. & Aid. 241 ; Hawes 
V. Pellatt (1840), 2 Curt. 473. 

7077. Provocation.] — Provoca- 

tion is no defence to a criminal suit for brawling in 
a church at a vestry meeting. — North & Little 
V. Dickson (1828), 1 Hag. Ecc. 730; 162 E.’R. 
733. 

7078. Good intention.] — It is 

not rectitude of intention nor accuracy of judg- 
ment that will, if charges of disturbance arising 
from such conduct are proved, exempt them from 
the penalties of the law (Dr. Lushington). — 
Jarman v. Bagster (1830), 3 Hag. Ecc. 356 ; 162 
E. R. 1185. 

7079. Accuracy of statement.] — 

Jarman v. Bagster, No. 7078, ante. 

7080. Brawling in Church Act, 1553 (c. 3) — 
Nature of the offence.] — This statute upon which 
the justification here is grounded was made to 
advance religion. To disturb a preacher is to 
disturb God. But we are now judges of the 
law, this justification here clearly is good, & so 


— R. V. Darling (1884), 5 N. S. W. 
L. R. 405 ; 1 N. S. W. W. N. 74.— 

AUS. 

n. .] — The offouce of 

iutorniptiug divine service is not a 
misdemeanour at common law. — 
King v. Poe (1866), 30 J. P. 678.— IR. 

o. Toleration Act, 1688 (c. 18) — 
Plea of justification.] — Action for as- 
sault & battery against fourteen defts., 
special plea of Justification on the 
ground that defts. were committing a 
disturbauoo in church : — Held : the 
above Act Is in force in this Province. — 
Reid v. Inglis (1862), 12 C. P. 191. — 
CAN. 

p. Criminal Code, s. 173.] — A 


person who enters a hall, leased by a 
religious association or body, while a 
meeting for religious worship is being 
held In it, under the direction of officers 
of the assocn., & addressing himself 
to the assemblage, says he is a Catholic 
& a French Canadian, as most of them 
are, that they should not stay where 
they are, & calls upon them to leave, 
is guilty of the offence of disturbing 
a religious meeting under the above 
sect. — Moore v. Gauthier (1905), 
Q. R. 14 K. B. 530.— CAN. 

q. Obstructing clergyman at Divine 
service — No offence unless clergy- 
man rightfully officiaiing lawfully 
appointed--^ riniiiuil Code, s. 171.1 — 
An indictment, under the above sect., 


for unlawfully obstructing or pre- 
venting a clergyman or minister by 
threats or force in or from cele- 
brating Divine service or otherwise 
officiating in any church, chapel, etc., 
is sufficient without an allegation that 
the cler^man or minister obstructed 
was, at the time of the offence, in lawful 
charge of the church, chapel, etc. To 
support a prosecution under that sect., 
however, it must be proved at the trial 
that the clergyman or minister ob- 
structed was, at the time of the alleged 
offence, either the lawful incumbent 
of the church or was holding service 
with the permission of the la\Hul 
authorities of the church. — R. v. 
Wasyl Kapij (1905), 15 Man. L. R. 
110.— CAN. 



658 Criminal Law 

Sect 11, — Diaturhing public worship, and brawling 
in church or churchyard. Sect. 12, Part XIX. 
Sect. 1 .] 

judgment to be given against pltf, (Cook, C.J.), — 
Creswick V. Rooksby (1613), 2 Bulst, 47 ; 80 
R, R« 948, 

Anrwiaiions: — Hentd. R. v. London (Bp.) (1743), 13 East, 
420, n. ; King v, Marsaok (1796). 6 Term Rep. 771 ; 
Down & Connor & Dromore (Lord Bp. of) v. Miller, Down 
& Connor & Dromore (Lord Bp. of) v. Potter (1861), 5 
L. T. 30. 

7081, -.] — Where the parish clerk re- 

fused to read in church a notice which was pre- 
sented to him for that purpose, & the person 
presenting it read it himself at a time when no 
part of the church service was actually going on : — 
Held : although a constable might be justified in 
removing him from the church & detaining him 
until the service was over, yet he could not legally 
detain him afterwards in order to take him before 
a magistrate. 

It appears to me that 1 Mar. Sess. 2, c. 3, merely 
gave to the common law cognisance of an offence 
which was before punishable by the ecclesiastical 
law, in order to be within that statute, the party 
must maliciously, wilfully, or of purpose molest 
the person celebrating divine service. Had the 
notice been read by pltf. whilst any part of the 
service was actually going on, we might have 
thought that he had done it on purpose to molest 
the minister ; but the act having been done 
during an interval when no part of the service 
was in course of being performed, &> the party 
apparently supposing he had a right to give such 
notice, I am not prepared to say that 1 Mar. Sess, 
2, c. 3, warranted his detention in order that he 
might be taken before a justice of the peace. 
Neither does the case come within the Toleration 
Act, 1088 (c. 18). That only applies where the 
thing is done wilfully & of purpose maliciously to 
disturb the congregation or misuse the preacher 
(Abbott, C.J.). — Williajvis v. Glenister (1824), 
2 B. & C. 699 ; 4 Dow. & Ry. K. B. 217 ; 2 
L. J. O. S. K. B. 143 ; 107 E. R. 543. 

7082. Application of statute.] — Moone’s 

Case (1681), T. Jo. 160 ; 84 E. R. 1196. 

7083. Toleration Act, 1688 (c. 18) — Application 
of.] — Methodists have a right to the protection of 
this ct., if interrupted in their decent & quiet 
devotion, & so have dissenters from the estab- 
lished church likewise, if so disturbed (Lord 
Mansfield). — R. v. Wroughton (1765), 3 Burr. 
1683 ; 97 E. R. 1045. 

7084. ,] — German Lutherans are within 

the protection of the above Act. 

It is no defence to an indictment on that Act, 
that deft, entered the chapel for the purpose of 
asserting his right to the clerk’s reading desk. — 
R. V. Htjbe (1792), Peake 180, N. P. ; subsequent 
proceedings (1794), 5 Term Rep. 542. 

Animiaiion R. v. Wadley (1816), 4 M. & S. 508. 

7085. Attempt to take possession of 

seats.] — A disturbance created by an attempt to 
take possession of seats in a church which had been 
allocated to other persons by the churchwardens 
is not an offence under the above Act, where no 
malicious design is alleged, nor is it a misdemean- 
our involving a breach of the peace, & entitling a 
magistrate to act on view. Sernble : the church- 
wardens might have expelled the person creating 
the disturbance, doing no more. — R. v. Poe (1866), 

15 L. T, 37 ; 30 J. P. 678 ; 14 W. R. 660. 

7086. Claim of right no defence.] — R. v. 

Hube, No. 7084, arUe. 


AND Procedure. 

7087. Nature of the offence.] — Williams 
V. Glenister, No. 7081, ante. 

7088. Removal of indictment from quarter 

sessions — ^To King’s Bench Division of High Court.] 

— ^An indictment found at the quarter sessions 
upon the above Act for disturbing a dissenting 
congregation may be removed into the Ct. of 
King’s Bench by certiorari before verdict. — R. v. 
Hube (1794), 5 Term Rep. 542 ; 101 E. R. 305. 
Annotation PoUd. R. v. Wadley (1816), 4 M. & S, 508. 

7080. Places of Religious Worship Act, 1812 
(c. 155) — Removal of Indictment from quarter 
sessions — ^To King’s Bench Division of High Court.] 

— ^An indictment found at the quarter sessions 
upon sect. 12 of the above Act, for disturbing a 
religious assembly, may be removed into this ct. 
by certiorari before trial. — R. v. Wadley (1816), 
4 M. & S. 608 ; 105 E. R. 922. 

Annotation: — Mentd. Ex p. Napton Overseers (1856), 20 
J. P. 581. 

7090. Claim of right.] — R. v. Dinnick 
(1909), 74 J. P. 32 ; 26 T. L. R. 74 ; 3 Cr. App. 
Rep. 77, C. C. A. 

Annotations : — ^Mentd. R. v. Hill (1911), 76 J. P. 49 ; R. v. 
Trueman (1913), 9 Or. App. Rep. 20 ; R. v. Immer, H. r. 
Davis (1917), 118 L. T. 416. 

7091. Ecclesiastical Courts Jurisdiction Act, 
1860 (c. 32), S.2 — To what persons statute applies — 
Clergymen.] — Sect. 2 of the above Act, which 

i enacts that “ any person who shall be guilty of 
I riotous, violent or indecent behaviour in any 
I churchyard or buiial ground ” is liable to a 
i penalty, applies to a person in holy orders. — 
i Vallancey V. Fletcher, [1897] 1 Q. B. 265 ; 66 
! L. J. Q. B. 297 ; 76 L. T. 201 ; 61 J. P. 183 ; 45 
I W. R. 367 ; 13 T. L. R. 158 ; 41 Sol. Jo. 210 ; 18 
j Cox, C. C. 512, D. C. 

I 7092. ,] — Indecent behaviour of 

j a clergyman in a church of the Churcli of England 
I during the celebration of Divine service, though 
; punishable by magistrates under the above Act, is 
an offence against the ecclesiastical law. — Girt v. 
Fillingham, [1901] P. 176. 

7093. To what services statute applies — 

Not to collection of alms.] — A clergyman in holy 
j orders, after preaching the sermon in the course 
I of the service in a parish church, descended from 
I the pulpit, & proceeded with another clergyman to 
I collect the alms whilst the offeitory sentences 
i were being rea<i at the communion table by a 
third clergyman. The alms were to be devoted 
to the defraying of the church expenses. In 
passing down the church in the course of his 
collection, he was stopped in a forcible manner by 
defts., who claimed to be the proper persons as 
churchwardens to perform that duty. Upon an 
information laid under sect. 2 of the above Act, 
by the clergyman against defts., the justices 
dLsmissed the information : — Held : the clergyman 
in collecting the alms under the above circmn- 
stances was not celebrating a part of the divine 
service, rite or office, &> the statute did not extend 
to protect the clergyman when performing other 
duties, &> therefore the decision of the justices was 
right. — Cope v. Barber (1872), L. R. 7 C. P. 393 ; 
41 L. J. M. C. 137 ; 20 L. T. 891 ; 36 J. P. 439 ; 
20 W. R. 886. 

7094. Ordination service.] — At the 

celebration of a service of the rite of ordination 
of priests, applt., a layman, came forth & objected 
that one of the deacons presenting himself for 
ordination had taken part in the services in a 
church in which adoration of the elements Si other 
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breaches of the prescribed ritual had taken place : 
—Held : the matters alleged against the deacon 
did not, it true, constitute an impediment or 
notable crime within the meaning of the words 
in the Ordination Service, to be said by the bishop, 
which call upon any person present, who knows 
any impediment or notable crime ” in any of 
the persons presenting themselves for ordination, 
to come forth &; show what “ the crime or im- 
pediment is. 

It is well established that the fact that a claim 
of right is set up is no answer to an offence imder 
the above sect. (Lord Alvbrstone, C. J.). — Kensit 
V. St. Paul’s (Dean & Chapter), [1905] 2 K. B. 

249 ; 74 L. J. K. B. 464 ; 92 L. T. 601 ; 69 J, P. 

250 ; 63 W. R. 622 ; 21 T. L. R. 426 ; 20 Cox, C. C. 
829, D. C. 

7095. Nature of service immaterial.] — 

Applt. was convicted under sect. 2 of the above 
Act for being guilty of violent behaviour in a 
church. Upon appeal : — Held : the conviction 
need not contain an allegation whether the offence 
was committed during Divine service or at some 
other time. — K ensit v. Rose (1898), 62 J. P. 489. 

7096. Nature of the offence.] — No one was 

justified in using loud expressions or interfering 
with the proper & orderly conduct of the services 
by expressions indicating his own disapproval 
(Lord Alverstone, C.J.). — Jones v. Catterall 
(1902), 18 T. L. R. 367, D. C. 

7097. .] — R. V. Welby (1883), 47 

J. P. Jo. 405, D. C. 

7098. Claim of right no defence.] — Church- 

wardens of a church with free seats have authority 


to direct, for the maintenance of order & decorum, 
in which of those seats certain classes of the con- 
gregation may & others may not sit. A person 
may be convicted by justices, under sect. 2 of the 
above Act, of violent behaviour in a church 
although such behavioiu* was in assertion of a 
bond fide claim of right. — ^Asher v. Calcrapt 
(1887), 18 Q. B. D. 607 ; 56 L. J. M. C. 57 ; 56 
L. T. 490 ; 51 J. P. 598 ; 35 W. B. 651 ; 3 T. L. R. 
485, D. C. 

Annotations : — Befd. Taylor v . Timson (1888), 20 Q. B. D. 

671 ; Kensit v . St. Paul’s, [1005] 2 K. B. 219. 

7099. -.] — Kensit r. St. Paul’s (Dean 
& Chapter), No. 7094, ante. 

7100. Power of constable to remove & detain 
offender.] — Williams v. Glenister, No. 7081, 
ante. 

Duty of chmchwarden to preserve order.] — See 
Ecclesiastical Law. 

7101. Brawling by several persons — ^Liability 
of each.] — Palmer v. Roffey (1824), 2 Add. 141. 

7102. Whether request necessary before removal 
of person.] — Ballard v. Bond (1837), 1 J. P. 
102 ; 1 Jur. 7. 

Sect. 12.— DISTURBING PUBLIC MEETING. 

See Public Meeting Act, 1908 (c. 66). 

7103. Meeting held on public highway — Public 
Meeting Act, 1908 (c. 66),] — Burden v. Rigler, 
No. 6858, ante. 

Sec, also, Sect. 8, ante. 


Part XIX. — Offences in Respect of Public Offices. 


Sect. 1 .—DISCLOSURE OF OFFICIAL 
INFORMATION. 

7104. Official Secrets Act, 1911 (c. 28) 

Meaning of term “ enemy.”] — When above 

statute uses the word ‘ ‘ enemy ’ ’ it does not mean 
necessarily some one with whom this country is 
at war, but a potential enemy with whom we 
might some day be at war. — R. v. Parrott (1913), 
8 Or. App. Rep. 186, C. C. A. 

7105. Communicating information.] — C., a 

clerk in the War Office, handed to H., a director & 
secretary of a firm of tailors, copies of documents 
which he had obtained owing to liis position as a 
govt, official relating to particulars of army con- 
tracts for clothing. After a summons against C. 
& H. under the above Act, had been dismissed by a 
metropolitan magistrate, they were indicted for 
offences under the Act. There was no suggestion 
of any corrupt motive in communicating or receiv- 
ing the documents, but there was evidence that 
they were official secrets : — Held : (1) it was not 
necessary to show that the documents had been 
entrusted specially in confidence to 0., &, as there 
was evidence that he had communicated the 
information which he had received ovdng to his 
position to a person other than one to whom he 


was authorised to communicate it, an offence had 
been committed by him within sect. 2, sub-sect, 1 
of the Act ; (2) as there was primd facie evidence 
that H. had reasonable ground to believe that the 
information was being communicated to him in 
contravention of the Act, he also was guilty of an 
offence under sect. 2, sub-sect. 2. — R. v. Crisp & 
Homewood (1919), 83 J. P. 121, C. C. A. 

7106. Retention of plan.] — If a person 

having in his possession any sketch, plan, etc., 
which he has obtained as a person holding office 
under His Majesty, or employed under a person 
so holding office, retains the sketch, plan, etc., 
when he has no right to do so, he is guilty of an 
offence under sect. 2, sub-sect. 1 (5) of the above 
Act, notwithstanding that the sketch, plan, etc., 
does not relate to a prohibited place. — R. v. 
Simington, [1921] 1 K. B. 451 ; 90 L. J. K* B. 
471 ; 126 L. T. 128 ; 85 J. P. 179 ; 37 T. L. B. 
114 ; 26 Cox, C. C. 736 ; 15 Cr. App. Bep. 97, 

C. C.A. ^ ^ 

7107. Defence of the Realm (Consolidation) Act, 
191 4r— Communicating information.] — ^Applt. was 
convicted of unlawfully attempting to communi- 
cate in a certain letter information of a nature 
calculated to be directly or indirectly useful to 
the enemy ; he was sentenced to death by shooting. 


PART XVUI. SECT. 12. 

r. Profane lar^tutoc in public place .] — Abmsthonq v. Moon (1894), 13 N. Z. L. H. 517. ^N.Z. 
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Sect* 1 . — Disclosure of official information. Sect, 2: 

l,2<fc3 >3 

The indictment was framed under regulations 
18 & 48 of the above Act : — Held : if a person 
intentionally communicates information, intending 
to inform & not to mislead, he takes the risk 
whether the information is true or not. — R. M. 
(1915), 32 T. L. R. 1 ; 11 Or. App. Rep. 207 ; 79 
J. P. Jo. 508, C. C. A. 


Sect. 2.— EXTORTION. 

Sub-sect. 1. — In General. 

7108. What is extortion — Oflicer taking exces- 
sive or illegal fees.] — As if an officer will take more 
for fees than he ought, this is done colore 
officii suit but yet it is not part of his office, & it is 
called extortion, which is no other than robbery, 
but it is more odious than robbery, for robbery is 
apparent, & always hath the countenance of vice, 
but extortion, being equally as great a vice as 
robbery, carries the mask of virtue, & is more 
difficult to be tried or discerned, & consequently 
more odious than robbery (Montague, C.J.). — 
Dive v, Maningham (1550), 1 Plowd, 60 ; 75 E. R. 
96. 

Annotations: — ^Mentd. Bland & Riccard’s Case (1588), 3 
Leon. 208 ; Ca^o & Paxlin’s Case (1588), 1 Leon. 116 ; 
Foatherston r. Hutchinson (1590), Cro. Ellz, 199 ; Black- 
bourn e. Michoelboum (1601), Cro, Elbe. 852 ; Whelpdale's 
Case (1605), 5 Co. Kep. 119 a ; Beaufage’s Case (1613), 10 
Co. Rep. 99 b ; Needier v, Winchester Bp. (1614), Hob. 
220 ; Norton v, Simnies (1614), Hob. 12 ; Foster v. 
Jackson (1615), Hob. 52 ; Lilford’s Case (1615), 11 Co. 
Rep. 46 b ; R. & Hunsdon v. Arundel (1616), Hob. 109 ; 
Winchcombe r. Winchester Bp. & Pulloston (1616), 
Hob. 165 ; Bethyll v. Parry (1630), Cro. Car. 189 ; 
Stockman v, Hrmpton (1636), Cro. Car. 441 ; Shaftsbury 

r. Rigby (1676), Froem. K. B. 429 ; Mood v. Loudon 
Corpn. (1701), 2 Balk. 683 ; Camden v. Anderson 
(1798), 1 Bos. & P. 272 ; Le Bret v. PapUlon (1804), 4 
East, 502 ; R. v. Shakespeare (1808), 10 East, 83 ; Wade 
V. Stiff, etc. (1827), 6 L. J. O. S. C. P. 10 ; Caatledine r. 
Mundy (1832), 4 B. & Ad. 90 ; Stroud r. Watts (1846), 2 
C. B. 929 ; Rodriguez v. Speyer, (1919] A. C. 59. 

7109. Not voluntary payment.] — Floyd & 

Cannon’s Case (1628), Godb. 438 ; 78 E. R. 257. 

7110. Amount received paid over to 

superior.] — A collector of post-home duty de- 
manded of A. a sum of money, alleging that A. 
had let out horses for liire without payment of 
the duty. A. denied that he had done so, & gave 
the collector a promissory note for £5, the amount 
of which, after it became due, was jiaid by A. to 
the collector, who handed it over to his principal, 
the farmer of the post-horse duties : — Held : this 
was extortion in the collector, his ha\’ing paid 
the money over to his principal made no difference. 
— -R. V. Higgins (1830), 4 0. & P. 247. 

7111. Question for jury.] — On the trial of 

an indictment on 17 Geo. 3, c. 26, s. 7, for taking 
more than IO 5 . in the £100 for brokerage, it must 
be left to the jury to consider whether the excess 
above 10^. in the £100 were really taken as a fair 
charge for drawing the writings, etc., or whether 
it were not so taken as a device to avoid the statute. 
— R. V, Gillham (1795), 6 Term Rep. 265 ; 101 
E. R. 545. 

Annotation: — Mentd. Sergeaunt r. Tilbury (1812), 16 East, 


7112. Not overcharge by mistake.l- 

Sheriffs Act, 1887 (c. 66), s, 29, imposes a penalty 
on any sheriff’s officer “ who takes or demands 
any money or reward under any pretext whatever 
other than the fees or sums allowed by the Act or 
any other Act.” 

Owing to a clerical error made by their clerk, a 
firm of sheriff’s officers claimed & received from 
an execution debtor a sum for poundage which 
was £3 in excess of the amount due ; — Held : the 
sheriff’s officers wei'e not liable in a penalty in 
respectof such unintentional overcharge.— ^hoppee 
V. Nathan & Co., [1892] 1 Q. B. 245 ; 8 T. L. R. 
209. 

AnTwtation : — FoUd. Lee i*. Daiigar, Grant, [1892] 2 Q. B. 
337. 

7113. -.]— Sheriffs Act, 1887 (c. 55), 
s. 29 (2) (6), imposes a penalty upon a sheriff, under 
sheriff, bailiff, or officer of a sheiiff, if he “ takes 
or demands any money or reward under any 
pretext whatever other than the fees or sums 
allowed by or in pursuance of this or any other 
Act.” 

A sheriff’s officer having sold goods was re- 
quested to send in to the official receiver an account 
of the sale. He sent in an account, in which he 
claimed to deduct from the proceeds of the sale 
certain amounts in respect of his charges of the 
execution. The official receiver thereupon re- 
quested him to bring in his charges for taxation, 
& he accordingly took steps to obtain taxation 
of such charges, wliich, however, was resisted by 
the trustee in bkpey., who had in the meantime 
brought an action for the penalty. Ultimately 
he obtained an order for taxation of liis charges, 
upon such taxation a large amount of the sum 
claimed in his account was taxed off as excessive ; 
— Held : the claim made by the sheriff’s officer 
in his account must be taken to have been made 
subject to & in contemplation of taxation, & did 
not amount to a taking or demand of money 
witliin the above-mentioned enactment, so as to 
render the sheriff’s officer liable to a penalty. — 
Wodlfohd’s Estate Trustee v. Levy, [1892] 1 
Q. B. 772 ; 61 1.. .1. Q. B. 546 ; 06 L. T. 812 ; 56 
J. P. 694 ; 40 W. R. 483 ; 8 T. L. R. 492, C. A. 

Annotations : — Consd. Leo r. Dangar, Grant, [1892] 2 Q. B. 
337, Mentd. Rc Thomas, Er p. Middlesex Sheriff, [18991 
1 Q. B. 460. 

7114. .]— Sheriffs Act, 1887 (c. 55), 

s. 29, imposes a penalty of £200 upon any sheriff’s 
officer who, inter alia, “ takes or demands any 
money or reward under any pretext whatever, 
other than the fees or sums allowed by or in pur- 
suance of tins or any other Act,” or “is guilty of 
any offence against or breach of the provisions of 
tliis Act”: — Held: the penalty is inflicted for 
the doing of an act in the nature of a criminal 
offence. To constitute such an offence there must 
be a mey^s rea, & consequently, a sheriff’s officer 
is not liable to the penalty if he makes an over- 
charge by mistake. — Lee v, Dangar, Grant & Co., 
[1892] 2 Q. B. 337 ; 61 L. J. Q. B. 780 ; 66 L. T. 
548 ; 56 J. P. 678 ; 40 W. R. 469 ; 8 T. L. R. 
494, C. A. 

Annolaiions : — ^Folld. Bhoppoe v. Nathan, [1892] 1 (J. B. 245. 
Apld. Moore v. Bronipton ConntF Court High Bailiff 
(1893), 62 L. J. Q. B. 498. Reid. Bagge v. Whitehead, 
[1892] 2 Q. B. 355. Mentd. He Debtor, Ex p. Smith, 


PART XIX. SECT. 2, SUB-SECT. 1. 

s. What is extortion .} — To constitute 
the crime of extortion, iilogal pressure 
or intimidation is a necessary element. 


— NoTARrs V, R. (1903), T. S. 484. — 

S. AF. 

t. .] — Extortion Is committed 

by a person who with the object of 
obtaining money or any temporal 


advantage either (1) employs threats, 
or (2) falsely roprosontii that ho is 
authorised to obtain sums, or (3) 
abuses his official position, or (4) al- 
leges a pretended colour of right. — It. 
V. Oqobo, [1918] E. D. L. 75.— S. AF. 
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2 K. B. 260 ; Madeley v. Greenwood (1897), 42 
feol. Jo. 34 ; Re Thotnas, Ex p. Middlesex Sheriff, [1899] 
1 Q. B. 460. 


7115. — ,] — ^An execution debtor brought 

n action against a sheriff under Sheriffs Act, 
887 (c, 55), s. 29 (2), to recover a penalty of £200 
n the ground that the Sheriff’s bailiff in executing 
writ of fi. fa. had not excepted from seizure 
rearing apparel, bedding, tools & implements of 
rade to the value of £5, as required by Small 
)ebts Act, 1845 (c. 127), s. 8 i—Held : the liability 
o a penalty was imposed by the sect, only upon 
he person actually guilty of the wrongful act, 
the sheriff* was, therefore, not liable. — Bagoe v. 
Vhitehead, [1892] 2 Q. B. 355 ; 61 L. J. Q. B. 
78 ; 66 L. T. 815 ; 56 J. P. 548 ; 40 W. R. 472 ; 
; T. L. R. 503 ; 36 Sol. Jo. 425, C. A. 

inn/itaiiona : — Retd. Lee v. Dangar, Grant, [1892] 2 Q. B. 
337. Mentd* Moore v. Brompton County Court Hij?h 
Bailiff (1893). 69 L. T. 140. 


Sub-sect. 2. — By Particular Officers. 

7116. By judicial officers — Lord Chancellor.] — R. 

V. Macclesfield (Earl), No. 7170, post. 

7117. Magistrate.]— R. v. De Veil (1733), 

2 Barn. K, B. 379 ; 94 E. R. 565. 

7118. .] — An information for ex- 

tortion granted against justices of the peace for 
refusing to grant licences to publicans unless on 
the payment of 10,9. although this had been the 
practice of the borough for 25 years before. — R. v. 
Seymour (1740), 7 Mod. Rep. 382 ; 87 E. R. 1305. 

7119. .] — Information shall go against 

a justice for committing a man for not paying Ls*. 
for discharging liis warrant. — R. v. Jones (1712), 

1 Wils. 7 ; 95 E. R. 462. 

7120. .]— R. v. Balleny (1857), 30 

L. T. O. S. 133. 

By coroner.] — Sec Coroners, Vol. XIII., pp. 
239, 258, Nos. 98, 370. 

7121. By sheriff’s officer.] — R. v. Whitakp:r 
( 1778), 2 Cowp. 752 ; 98 E. R. 1343. 

7122. Sheriffs Act, 1887 (c. 55), s. 29.]— 

SiioppEE V. Nathan & Co., No. 7112, ante. 

7123. .] — Wooi.FORD’s Estate 

Trustee v. Levy, No. 7113, ante. 

7124. .] — Lee v. Dangar, Grant A 

Co., No. 7114, atitc. 

7125. .] — Bagge V. Whitehead, No. 

7115, ante. 

7126. By clerk of the market.] — R. v. Refit 
( 1734),2Barn. K. B. 436 ; Cunn. 36 ; 7 Mod. Rep. 
220 ; Ridg. iernp. H. 80 ; 94 E, R. 603. 

7127. By church wardens.] — R. v. Eyres (1666), 
1 Sid. 307 ; 82 E. R. 1123. 

Annotation : — Refd. Shoppee v. Nathan, [1892] 1 Q. B. 245. 

7128. By franchise holders — Toils.] — An infor- 
mation for extortion, stating that there is a 
common passage & ferry-boat over the river 
Mersey ; that the usual rates were one penny for 
a man & horse, & two pence for a score of sheep ; 
A that deft., being the common feiTy-man, did, 
between such a day & such a day, extort from 
divers persons imknown divers sums of money. 


exceeding the ancient rate & price of passage, viz. 
for carrying over one man & a horse two pence, 

& for every score of sheep four pence, etc., is bad, 
for every extorsive taking is a separate offence, A 
ought to be precisely & distinctly laid, but here a 
number of offences are accumulated under a 
general charge. — R. v. Roberts (1692), Carth. 226 ; 
Holt, K. B. 363 ; 4 Mod. Rep. 101 ; 90 E. R. 735. 
Annotations: — Mentd. R. v. Young (1788), 1 Leach, 505 ; 

R. u. Bowen (1844), 1 Cox, O. C. 88. 

7129. .] — If the owner of the soil of a 

market covers the market place so completely 
with stalls, that the market people are obliged 
to use them, taking stallage is extortion. — R. v. 
Burdett (1697), 1 Ld. Rayin. 148 ; 91 E. R. 996. 

Annotations: — FoUd. R. v. Gillliam (1795), 6 Term Rep, 
265. Refd. Northampton Corpn. v. Ward (1745), 2 Stra. 
1238 ; A.-G. v. Tynemouth Corpn. (1900), 17 T. L. R. 77. 
Mentd. Draper v. Sperring (1861), 10 C. B. N. S. 113. 

7130. .] — The question of exemption 

from toll cannot be tried in an indictment against 
a turnpike keeper for extortion in taking the toll, 
unless the power of exemption was specified to 
him at the time when the toll was taken. — R. v. 
Hamlyn (1816), 4 Camp. 379. 

7131. By gaoler.] — Anon. (1614), 12 Co. Rep. 
127 ; 77 E. R. 1402. 

7132. .] — R. V. Broughton (1672), Trem. 

P. C. 111. 

7133. .]— R. V. Tracy (1704), 3 Salk. 192 ; 

Holt, K. B. 706 ; 0 Mod. Rep. 178 ; 91 E. R. 771 ; 
sub nom. Muriel v. Tracy, 6 Mod. Rep. 169. 

Annotations: — Mentd. R. u. Daniell (1704), 6 Mod. Rep. 
99 ; Linford v. Fitzroy (1849), 13 Q. B. 240 ; Walters v. 
Green, [1899] 2 Ch. 696. 

7134. .] — If a justice commit a person for 

further examination, the officer is indictable for 
not carrying him to prison, altliough he produce 
prisoner on the day of the next examination. 

It is a misdemeanour in an officer to take 
anything from a prisoner in liis custody. — R. v. 
.Iohnson (1705), 11 Mod. Rep. 01 ; 88 E. R. 887. 

7135. .] — R. V. Colvin (1724), 8 Mod. Rep. 

226 ; 88 E. R. 162. 

7136. Detaining dead body of prisoner.] — 

Wliere a gaoler refused to deliver up the body of 
a person, who had died while a prisoner in execu- 
tion in his custody, to the exors. of the deceased, 
unless they would satisfy certain claims made 
against the deceased by the gaoler, this ct. issued 
a mandamus, peremptoi’y in the first instance, 
commanding that the body should be delivered 
up to the exors. — R. v. Fox (1841), 2 Q. B. 246 ; 
114 E. R. 95 ; sitb 7iom. Re Wakefield (Bailiff), 
1 Gal. & L)av. 566 ; sub nom. Ex p. Wakefield 
(Lord of the Manor), 11 L. J. Q. B. 41. 
Annotation : — Consd. WlllianiH r, Williams (1882), 20 Ch. D. 
659. 

7137. ,]— R. r. Scott (1842), 2 Q. B. 

248. 

Anywtaiion :■ -Consd. Williams v. Williams (1882), 20 Ch. D. 
659. 


Sub-sect. 3. — Indictment and Trial. 

7138. Joint indictment.] — Lake’s Case (1691), 
3 Leon. 268 : 74 E. R. 677. 

Annotation: — Refd. Shoppco v. Nathan, [1892] 1 Q. B. 245. 


PART XIX. SECT. 2, SUB-SECT. 2. 

7117 I. By judicial officers — Mayis- 
trates .\ — Where two defts. sat together 
as magistrates, & one exacted a sum of 
money from a person charged before 
them with a felony, the other not 
dissenting : — Held : they might be 
Jointly convicted. — R. v, Tisdale 
(I860), 20 U. C. R. 272.— CAN. 


a. By clerk to petty seosions .] — A 
clerk of petty sessions taking a fee 
higher than is allowed by Justices of 
the Peace Act, No. 207, Is not liable to 
be convicted under sect. 37 of that 
Act without proof that tho taking was 
wilful & for an improper purpose. — 
R. t\ Lloyd, Ex p. Munce (1872), 3 
V. R. (Law) 64.— AUS. 


PART XIX. SECT. 2, SUB-SECT. 3. 

7188 i. Joint indictment.] — Where 
two defts. sat together as magistrates, 
& one enacted a sum of money from 
a person charged before them with a 
felony, the other not dissenting : — 
Held : they might be Jointly convicted. 
— R. V. Tisdale (1860), 20 U. C. Li. 
272.— CAN. 
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Sect. 2. — Extortion : Svh-aect. 3. Sects. 3, 4 6.] 

7139. .] — Several persons may be indicted 

jointly for extortion. — B. v. Atkinson (1706), 2 
Ld. Raym. 1248 ; 11 Mod. Rep. 79 ; 1 Salk. 382 ; 
92 E. B. 322. 

Annotation: — ^Reld. Hardyman r. ^V^litake^ (1748), 2 East, 
673, D. 

7140. Charges should be tried separately.] — B. 

V. Roberts, No. 7128, ante. 

7141. Charges must be certain.] — B. v. Baines, 
No. 7146, post. 

7142. Reason for extortion need not be alleged.] — 

R. V. Cover (1662), 1 Sid. 91 ; 82 E. B. 989. 
Annotation : — Beld. R. v. Baynes (1706), 2 Salk, 680. 

7143. Indictment not quashed on motion.] — B. v. 

Wadsworth (1694), 5 Mod, Bep. 13 ; 87 E. R. 
489. 

7144. .] — B. V. Beechcroft (1698), 12 

Mod. Bep. 255 ; 88 E. B. 1304. 

7145. TOable at quarter sessions.] — (l)Tlie ses- 
sions on articles exhibited pursuant to 1 Will. 
& Mar. c. 21, s. 6, may inquire into excessive 
fines taken by a clerk of the peace. 

(2) The articles against a clerk of the ^ace 
ought to be as certain as on indictment. — it. v. 
Baines (1706), 6 Mod. Bep. 192 ; 2 Salk. 680 ; 
Holt, K. B. 514; 2 Ld. Raym. 1265 ; 87 E. B. 
946 ; sub nom. B. v. Cumberland (Clerk op 
THE Peace), 11 Mod. Bep. 80. 

Annotations : — As to (2) Reid. R. v. Liverpool Coi*pn. (1758), 
2 Keny 424 ; Shoppeo v. Nathan, [1892] 1 6. B. 245. 
Generally Mentd. R. v. Lloyd C734), 2 Barn. K. B. 466 ; 
Fletcher i\ Calthrop (1845), 6 Q. B. 880 ; R. v. Richardson 
(1913), 8 Or. App. Rep. 159. 

7146. .] — Justices of the peace have juris- 

diction of extortion. — R. v. Loogen & Froome 
(1718), 1 Stra. 73 ; 93 E. R. 393. 

AnnoieUions : — Mentd. R. v. Lawly (1731), Fitz-G. 263 ; 
Foley V. Laughorne (1752), Say. 50. 


Sect. 3.— OPPRESSION. 

Illegal conviction — By magistrate.] - See 

Magistrates. 

Malice in administration of justice — By magis- 
trate.! — See Magistrates. 

7147, By judge.] — county ct. judge 

acting in his office maliciously & so as to prevent 
the due administration of justice is guilty of a 
misdemeanour (Lord CampbelIj, C.J.). — B. v. 


Marshall (1856), 4 E. & B. 476 ; 24 L. J. Q. B. 
242 ; 24 L. T. O. S. 210 ; 19 J. P. 461 ; 1 Jur. 
N. S. 676 ; 3 W. B. 170 ; 3 C. L. R. 676 ; 119 
E. R. 174. 

Partiality in administration of justice — By 
magistrate.] — See Magistrates. 

Improper motive essential.] — See Magistrates. 

7148. County court judge.] — Upon an 

application for a rule for a crimi^ information 
against a coimty ct. judge, the ct. refused to 
interfere, it not appearing or being suggested that 
the judge acted from any corrupt or improper 
motive . — Ex p. Wilton (1852), 20 L. T. O. S. 
72 ; sub nom. Re County Court Judge, 16 J. P. 
746 ; 1 W. B. 38 ; sub nom. Re Anon., 16 Jur. 
995. 


Sect. 4.— BRIBERY OF PUBLIC OFFICERS. 

See Public Bodies Corrupt Practices Act, 1889 
(c. 69). * 

7149. General rule — Misdemeanour.]— It is a 

misdemeanour at common law for a public officer, 
whether judicial or ministerial, to accept a bribe 
as an inducement to him to show favour or forbear 
to show disfavour to any person towards whom an 
impartial discharge of the officer’s duty demands 
that he should show no favour or that he should 
show disfavour. 

A colonel in command of a regiment in His 
Majesty’s Aimy is a ministerial officer witliin the 
meaning of this rule. — B. v. Whitaker, [1914] 
3 K. B. 1283 ; 84 L. J. K. B. 224 ; 112 L. T. 41 ; 
79 J. P. 28 ; 30 T. L. R. 627 ; 58 Sol. Jo. 707 ; 
24 Cox, C. C. 472 ; 10 Cr. App. Bep. 245, C. C. A. 

At parliamentary & municipal elections .] — See 

Elections. 

7150. Judicial officer — Attempt to bribe — ^gis- 
trate.] — A person sending money to a magistrate 
with the intention of producing any effect upon liis 
decision, is guilty of an attempt to corrupt. — 
B. V. Gurney (1867), 31 J. P. 584 ; 10 Cox, C. C. 
660. 

7151. Acceptance of bribes — By Lord 

Chancellor.] — R. v. Bacon (Lord) (1620), 2 State 
Tr. 1087. 

7152. .] — B. V. Macclesfield 

(Earl), No. 7170, post. 

7153. Privy Councillor — Attempt to bribe.J — 

Information lies for attempting to bribe a Privy 


7142 i. Reason for extortion need not 
be alleged.} — Accused, a dii^ing fore- 
man In the employ of the T. council, 
was charged with extortion In that as 
a public officer with intent to benefit 
himself by improper use of his ofllcial 
position he extorted & received a sum 
of money from A., which ho falsely 
alleged was due to him as a fine for 
A . *3 failure to dip cattle : — Held : the 
indictment by alle^g that accused 
being a public official had under the 
colour of his office extorted a sum of 
money from A. sufficiently set out the 
crime of extortion by abuse of official 
position.— R. t. Gqobo, [1918] E. D. L. 
75.— S. AF. 


PART XIX. SECT. 4. 

7149 i. General rule — Misdemeanour. ] 
— The offence charged of bribing a 
person holding a public office is a 
crime at common law. — R. v. Kaliok 
(1920), 3 W. W. R. 99 ; 63 D. L. R. 
686. — ^AN. 

7149 ii. *. ] — At common law 


it is an offence to attempt to bribe any 
public official, whether a Judicial or 
administrative officer, in connection 
with any public matter lying within 
or without the scope of his duties. 
The act for which the bribe is offered 
need not involve a dereliction of duty, 
& an allegation of fraud in this con- 
nection is superfluous in the Indictment, 
& if not properly set out is not fatal to 
the charge. — The State v. Aabon 
(1893), H. 125.— S.AF. 

b. Members of Parliament.] — At- 
tempt to bribe Member of Parliament 
is a misdemeanour at common law. — 
R. V. White (.1875), 13 N. S. W. 8. C. R. 
322, 339.— AUS. 

0 . .] — On demurrer to an In- 

dictment for conspiracy to bring 
about a change in the govt, of the 
Province of Ontario, by bribing 
members of the Le^lature to vote 
against the govt. : — Held : an Indiot- 
aole offence was disclosed, & a con- 
spiracy to bribe Members of Parliament 
is a misdemeanour at common law, 


& as such indictable. — H. v. Buntixu 
(1885), 7 O. II. 524.— CAN. 

d. Ministerial officer — Attempt to 
bribe — Chairman of police commission.] 
— Accused was found guilty by a jury 
on the first count in an indictment 
which stated that he did corruptly 
& unlawfully offer to give $500 to a 
member of the municipal council & 
chairman of the police commission for 
K. for the purpose of inducing him to 
aid in procuring the appointment of 
one M., as chief of police lor H., 5c 
was thereby guilty of attempted 
bribery. Accused was also found 
guilty on the second count, which 
stated that he corruptly 6c unlawfully 
promised to ^ve to W. 1600 for the 
purchase of the appointment of chief 
of police of R. in favour of M . : — Held : 
the first count stated, Sc the evidence 
disclosed, an attempt to commit the 
offence defined by Criminal ^dc, 
s. 173 (5), Sc the evldenoe did not 
support the offence charged in the 
second count. — R. v. Hooa (1914), 
29 W. L. R. 386 ; 7 W. W. R. 107 ; 
19 D. L. R. 113.— CAN. 
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^ flee. — R. Vaughan 

,4 Burr. 2494; 98 E. R. 308. 

Iwiotations : — FoUd. K. v. PoUman (1809), 2 C&mp, 229. 

Conad. R. r. Whitaker. [1914] 3 K. B. 1283. Refd. R. v. 

Brallaford, [1905] 2 K. B. 730. Mentd. R. v. Scofield 

(1784), Oald, Ma«. Oas. 397 ; R. v. Higginfl (1801), 2 East, 

6 ; R. e. Philippa (1805), 6 Eaat, 464 ; RTv. Bowed (1842), 

11 L. J. M. 0. 74. 

Coroner.] — See Coroners, Vol. XIII., p. 239, 
. 97. 

7154. Ministerial officer — Clerk in public office.] 

— R. V. Beale (1798), cited 1 East, p. 183 ; 102 
S. R. 72. 

7165. Mayor.] — R. V, Tiverton Oorpn. 

1723), 8 Mod. Rep. 186 ; 88 B. R. 136. 

7156. Custom house officer.] — R. v. 

vASSANo (1805), 5 Bsp. 231, N. P. 

7157. Colonel of regiment.] — R. v, 

[., No. 7149, anie. 

7158. Police officer.] — H. v. Johnson, No. 7134, 
mte, 

7159. .] — C., a constable appointed under 

[bounty Police Act, 1839 (c. 93), received a book of 
?ules & regulations purporting to be made & signed 
by the chief constable. One rule was not to receive 
31 gratuity from any person for anything relating 
Lo the duty without the chief constable’s permis- 
sion in writing. 0. one day called for the licensing 
fees at a publican’s, <& received the fees, k> a 
gratuity of Is. 6d. : — Held : 0. was rightly 

convicted under sect. 12 of the Act, of violation 
of duty, & the rules made by the chief constable 
were good evidence of the nature of his duties. — 


Chisholm v. Holland (1886), 50 J. P. 197 ; 2 
T. L. R. 390. 

Bribery of Juryman.] — See Part XX., Sect. 1, 
post. 


Sect. 5.~-BREACH OF TRUST OR FRAUD BY 

PUBLIC OFFICER. 

7160. Must affect the public.] — ^R. v. Bembridge 
(1783), 22 State Tr. 1 ; 3 Doug. K. B. 327 ; 99 
E. R. 679. 

Annotation : — Consd. Booth v. Arnold, [1895] 1 Q. B. 571. 

7161. Embezzlement — By police officer.] — It 

was the duty of the constables of the county of S., 
to account for & pay weekly to the superintendent 
of their division all moneys received by them, 
& it was the duty of the superintendent to return 
weekly to the chief constable a statement of such 
moneys. It was also the duty of the super- 
intendent to pay the constables their wages weekly. 
In practice, however, it was the custom of the 
superintendent, in balancing the accounts with his 
men, to set off the sums received by them in the 
course of their duty against their wages, the 
balance struck going over to the next account, & 
so on from week to week without any money 
actually passing from one to the other. A 
constable having in tliis way accounted to the 
superintendent for the sum of £2 Ss. 6d. received 
by the former, the latter fraudulently omitted 


7165 i. Mayor. ] — Criminal Code, 
8s. 72 & 161, are not pertinent to the 
case of a mayor who offers his services 
to secure certain municipal contracts 
for certain paitios. Such acts are 
controlled by sect. 69, even if they 
only constituted an undertaking: to 
exert influence. — B rousseau u. R., 
[1916] Q. R. 26 K. B. 104.— CAN. 

e. Government official.} — Ac- 
cused who liad sent in a tender to a 
grovt. department privately, oflerod 
100 guineas as a present to an official 
if his tender were accepted, stating 
at the time that the offer was not a 
bribe but hereby a mark of esteem & 
in recognition of anytlilng that the 
official could do to secure his tender. 
It was the duty of the official to receive, 
classify & lay the tenders before the 
director of supplies, & to give any 
information of importance bearing on 
the tenders, the tender being decided 
upon by a tender board upon recom- 
mendation by the director of supplies : 
— Held : accused had been rightly 
convicted of milawfully making a 
promise to an oflicial with the object 
of inducing him to perform or leave 
unperformed &xl act in his official 
capacity in conflict with hla duty ; 
& that accused’s offer was a bribe. — 

R. V. SWBMMER (1917), C. P. D. 455.— 

S. AF. 

f. .] — ^Accused was charged 

that he did directly or tndirectiy 
make a gift of £45 to a certain person 
in the service of the govt, with the 
object of inducing him to perform 
or leave unperformed an act in his 
olfioial capacity In conflict with his 
duty : — Held : the charge was good. 
Sc it was not necessary to allege the 
specific act which tne offleim was 
desired to perform in conflict with his 
duty. — R. V. Lavkststein (1919), 

T. P. D. 348.— S. AP. 

f. Member of toum council — 

Brhbe to obtain certificate for public- 
house licence. ] — ^An indictment that 
in Mar. 1900, the panel then being a 
member of the Town Council of Q., 
did corruptly solicit Sc receive from 


A., thou appet. to the magistrates of 
(3., for a certificate for a public-house 
licence, £600, as a bribe, “ in con- 
sideration of wliich you undertook to 
procure the granting of the oertiticato 
by the magistrates,” Sc the application 
for a certificate having been refused 
at the Licensing Ct. in Apr. 1900, 
” & you having been thereafter on 
May 17, 1900, appointed a magistrate 
of G., Sc A., having in Aug. 1900, 
stipulated with you that you must 
repay tlie £600, or undertake to 
procure the granting of the certificate, 
at the then ensuing Licensing Ct. in 
Oct. 1900, upon his renewing his 
application for the same, you did then 
& there, in consideration of your 
retaining the £600, corruptly undertake 
to procure the granting of the said 
! certificate,” & A. having presented a 
now application: “You did, in con- 
sideration of the bribe of £600, & 
in pursuance of your corrupt under- 
taking, in broach of your duty as a 
magistrate & to the malversation of 
your office, corruptly vote in favour 
of, & endeavour to procure, the 
granting of the certificate ” ; — Held : 
the indictment was irrelevant, the 
receiving of £600 by the panel when he 
was a town councillor but not a 
) magistrate not being per se a crime, 
& there being no relevant averment 
that he had taken a bribe after he 
had become a magistrate, or that 
before his appointment he had received 
money wliich was given & taken in 
anticipation of his appointment, & 
intended to influence his conduct 
after it was made. — H.M. Advocate 
e. Dick (1901), 3 F. (Ct. of Sess.) 59. — 
SCOT. 

h. Peace officer — Attempt to bribe.} 
— Prisoner was convicted under 
Criminal CJode, s. 157, of corruptly 
ofilering money to A., a peace officer, 
with Intent to interfere corruptly 
with the due administration of jus- 
tioe : — Hdd : the trial judge erred in 
charging the jury that It make no 
dJjjferenoe in law whether prisoner 
knew or did not know that A. was a 
peace officer ; knowledge of the fact 


that A. was a peace ofifloer was an 
essential element of the offence. — R. v. 
Smith (1921), 67 D. L. R. 273 ; 38 
Can. Grim. Cas. 21 ; 51 0. L. R. 324. — 

CAN. 

71681. PuZiceoJ?Jcer.]— A bribe given 
in order to induce a police oflaoer not 
to proceed against an accused for 
violation of the Saskatchewan Tem- 
perance Act is given with intent to 
interfere with the ” administration of 
justice ” under CJrlminal Code, s. 157. — • 
R. V. Kalick (1920), 3 W. W. R. 750.— 
CAN. 

k. Who may he indicted — Giver 
receiver.] — ^The giver of a bribe as 
well as the receiver may be indicted 
for bribery. — North Victoria Elec- 
tion (D), Cameron v. Maolennan, 
1 H. E. C. 684.— CAN. 

l. Whether evidence of briber admis- 
sible.] — Where complainant did not 
willingly offer ilie bribe, but accused, 
a police officer, demanded it befoi’e 
taking up the charge lodged by com- 
plainant & made use of bis oflicial 
position to enforce his demand : — 
Held : the circumstances wore such 
os would justify a conviction on the 
testimony of accomplices with a much 
slighter degree of corroboration than 
would be the cose, if the accomplices 
wore entirely voluntary accomplices. — ■ 
Deo Nandan Persuad v. R. (1906), 
I. L. R. 33 Calc. 649.— IND. 


PART XIX. SECT. 5. 

7160 i. Must affect the public. ] — 
Semble : a treasurer may be indicted 
for making any payment which is a 
clear misappropriation of the public 
money, though sanctioned by resolu- 
tion of the council. — Daniels v. Bur- 
ford Township (1853), 10 U. 0. R 
47 8.— CAN. 

m. Embezzlement — County treasurer, ] 
— On an indictment against a trea- 
surer of a county for embezzling 
£9 14s. lOd., received for taxes, it 
appeared that deft, received the money 
in Oct. 1858, Sc resigned in 1859, 
when his books were taken from him 
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SecU 6. — Breach of trust or fraud hy public officer, 

that s\im in his account with the chief constable, 
& subsequently denied its receipt ; — Held : there 
was a constructive receipt of that sum by the 
superintendent from the constable, so as to 
support the allegation of the receipt of the money 
in an indictment against the superintendent for 
embezzlement. Qu, : whether an indictment for 
embezzling such sum could be supported under 
these circumstances. — R. v. Baxter (1851), 5 
Oox, C. C. 302. 

7162. Fraud — By dockyard employee.] — B. v. 

Hedges (1803), 28 State Tr. 1315. 

7168. By officer of corporation.] — Se^uble : 

a power of amotion from a corporate office exists 
with regard to the chairman of an improvement 
committee of a borough council, & dishonesty 
& malversation on his part is an indictable 
offence. — Booth Arnold, [1895] 1 Q. B. 571 ; 
64 L. J. Q. B. 443 ; 72 L. T. 310 ; 59 J. P. 215 ; 
43 W. R. 360 ; 11 T. L. R. 240 ; 39 Sol. Jo. 314 ; 
14 R. 326, C. A. 

7164. l^audulent accounts — By overseers of 
poor,] — An indictment against overseers, charging 
that they &; each of them received money vdthout 
bringing it to account, is good. — R. v, Gommings 
( 1696), 5 Mod. Rep. 179 ; 87 E. R. 594. 

7166. ,] — If an overseer of the poor 

receive from the putative father of a bastard 
child both within the parish, a sum of money as a 
composition with the parish for the maintenance 
of the clxild he is liable to an indictment for 
fraudulently omitting to give credit for this sum 
in his accounts with tlie parish. — R. v, Martin 
(1809), 2 Camp. 268, N. P. 

Annotation: — Befd. Chappell v. Poles (1837), 2 M. & W. 

867. 


7166. By government accounu 

Bembridgb, No. 7160, ante. pt 

7167. Refusal to pay money received.] Oc.^ft.,'* 
clerk to the Borough Justices, was indictee ^ a 
misdemeanour in having contemptuously & ul . v- 
fully neglected & refused to pay over to - e 
treasurer of the county of N., one moiety of a fine 
imposed rmder Alehouse Act, 1828 (c. 61), by 
certain justices of the borough of T., a place which 
has a commission of the peace, but no grant of 
separate quarter sessions, within 5 &; 6 Will. 4, 
c. 76, & was found guilty: — Held: deft, was 
properly convicted, as penalties under Alehouse 
Act, imposed by the justices of a borough so 
circumstanced, are payable to the treasurer of the 
county & not to the treasurer of the borough on 
account of the borough fund. — R. v. Dale (1853), 
Dears. C. C. 37 ; 22 L. J. M. C. 44 ; 20 L. T. O. S. 
282 ; 17 J. P. 68 ; 17 Jur. 47 ; 6 Cox, C. C. 93, 
C. C. R. 

Annotations : — Consd. Winn v. MoRsman (1869), L. R. 4 
Exch. 292. Reid. Brown v. Nicholson (1858), 5 O. B. N. S. 
468 ; Keigat© (-orpn. v. Hart (1868), L. H. 3 Q. B. 244 ; 
R. V. West Riding JJ., [1900] 1 Q. B. 291 ; R. v. War- 
wickshire JJ., 11902 J 2 K. B. 101. Mentd. Oandlish i\ 
Simpson (1861), 30 L. J. M. C. 178. 

7168. Improper receipt of subscriptions — For 
public lottery — British Museum lottery.] — 

LiEHEUp’s Case (1755), 3 Doug. K. B. 332, n. ; 
99 E. R. 682. 


Sect. 6.—SALE OF OFFICES. 

7169. An offence at common law.] — N. was 

sheriff of Nottingham & look money for the 
offices of gaoler & bailywick : — Held : it is a 
corruption, & a great cause of oppression in the 
officers ; & such sale of offices is malum in se A 


by the w'arden, although the usual 
time for making up his account with 
the county, Mar. 31, had not arrived. 
This sum was not entered in his books 
as received, nor was there any entry 
or other moneys received for taxes 
at a later date ; but aft©r his books 
had been taken he sent in a list of 
moneys received, including this, al- 
though before he did so it had been 
stated in a newspaper that this & 
other payments were not accounted 
for. There was no proof that he was 
indebted to the county on tlie whole 
of his accounts, & it was shown that 
ho claimed that they were in his delit, 
& that the question was pending 
before arbitrators, to whom several 
civil suits between himself & the council 
had been referred. The jury found 
deft, guilty ; — Held : (1) the evidence 
did not w^arrant the conviction, & 
a new trial was granted ; (2) the money 
was not improperly charged to be the 
money of the county, though it was 
received for the township of M., & 
was to be accounted for to it by the 
conn tv. — R. v. Buu.ock (I860), 19 
U. C. R. 513.— CAN. 

7163 i. Fraud — By offi^cers of corpora- 
tion.] — Indictment charged defts., H., 
C'., & D., township councillors of N., 
& F., treasurer, with fraudulently 
conspiring to obtain & get Into their 
liarnm, & In pursuance of such con- 
spiracy unlavvfully met together, & 
fraudulently got into their hands £300 
of the moneys of the coimcil, then being 
in tlie hands of T. as treasurer : — Held : 
bad on writ of error. — H orseman v. R. 
(1859), 16 U. C. R. 543.— CAN. 

n. Revenue officer — Absence of 

dishoneti intention.] — Where accused 
in his capacity of revenue patel received 
from the Govt, treasury small sums of 
money on account of certain temple 
allowance, & did not at once pay over 


result of this was the transfer of the 
second payee’s R.500 to the civil ct., 
as if it tiad been the ttmt It. 500, He to 
the credit of the first payee’s reprt^- 
seiitative. I’risorier was eoii\icted 
under sect. 465 in respect of the 
cheque, & under sect. 218 in if«pect 
of the two reports above referred t.o : — 
Held: with respect to the charge 
under sect. 465, prisoner’s immediate 
& more probable inUmt Ion, which alone, 
& not his remoter & less probable 
intention, should be attributed to him, 
was not to cause wrongful loss to the 
second payee by delaying payment of 
the R.500 duo te her, though the act 
might have caused her loss, but to 
conceal the previous fiuudulent with- 
drawal of the first payee’s K.500 ; & 
under these circumstances he could not 
be said to have acted “ dishonestly 
or “ fraudukuitly ” within Penal Code, 
ss. 24 & 25 ; & therefore his guilt 
under sect. 465 had not betui made out, 
& the conviction under that sect, 
must be set aside. — K. r. Girdhari 
Lal (1886), I. L. R. 8 All. 653.— IND. 

p. Fraudulent accounts — By overseers 
of poor.] — An overeeor of the poor 
of the parish is liable, imder Acts of 
Assembly, to an indictment for not 
accounting at the first general sessions 
of the peace in the year for moneys 
received by him for the support of the 
poor during the preceding year. It 
is not necessary that the Indictment 
should be against all the overseers, nor 
that it should allege that they all 
neglected to account if it charge deR. 
specifically with the receipt of money 
for which he did not account. — R. v. 
Matoikw (1844), 2 Ken*. 543. — CAN. 

PART XIX. SECT. 6. 

q. Sate of Offices Acta — Application 
of alatutes.] — Sale of Offices Act, 1561 


the same to the persons entitled to 
receive them, as ho was bound to do, 
but it appeared that such persons 
were willing to trust him, & had 
actually passed receipts wliich accused 
forwarded te the revenue authorities : 
— Held : accused fulfilled the trust 
reposed In liim by Govt. & his mere 
retention of the money for a time, In 
the absence of any evidence of dis- 
honesty, did not amount to criminal 
breach of trust. — R. r. Ganpat 
Tapidas (1885), I. L. R. 10 Bom. 256. — 
IND. 

o. A Treasury 

accountant was convicteil of oflenees 
under Penal Code, ss. 218 & 465, under 
the following ciniumstances : A sum of 
R.500, which was in the Treasury 
& was payable to a particular person 
through a civil ct., was drawn out & 
paid away to other persons by means of 
forged cheques. After the withdrawal 
of the R.500, but before such with- 
drawal had been discovered, the 
representative of the payee applied 
for payment. Prisoner then upon 
two occasions ^vrote reports to the 
effect that the 11.500 in question then 
stood to the payee's credit as a revenue 
deposit, & that it was about to bo 
transferred to the civil ct. Upon the 
first of these reports, an order was 
signed by the Treasury OfflC5or for the 
transfer of the money to the civil ct. 
concerned, & to effect such transfer a 
cheque was prepared by the sale, 
mohurrir, which, as originally drawn 
up, related to the sum of R.500 already 
mentioned. The signature of the 
cheque by the Treasury Officer was 
delayed for some time, & meanwhile 
the cheque was altered by prisoner in 
such a manner as to make it relate to 
another deposit of R.600 which had 
been made subsequently to the above, 
& to the credit of another person. The 
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finable. — Stookwell v. North (1600), Noy, 102 : 
74 E. R. 1008. 

7170. .] — R. V, Macclesfield (Earl) ( 1725), 

10 State Tr. 767. 

7171. ,] — R. V, Vaughan, No. 7153, ante, 

7172. .] — conspiracy to obtain money by 

procimng from the Lords of the Treasury the 
appointment of a person to an office in the cus- 
toms, is a misdemeanour at common law. — R. v. 
POLLMAN (1809), 2 Camp. 229, N. P. 

AnnotcUum R. v. O’Connell (1844), 2 State Tr. 

N. S. 1. 

7173. Sale of Offices Acts — Application of 
statutes.] — R. V, Shrapnell (1845), 0 L. T. O. S. 
148. 

7174. .] — Sale of Offices Act, 1809 

(c. 120), s. 3, makes it a misdemeanour in any 
person who shall by any way or means contract 
or agree to receive, or have the money, fee, or 
profit, for any office or employment specified in 
that Act, or for any appointment thereto. — 
Samo V. R. (1847), 2 Cox, C. C. 178, Ex. Ch. 

7175. .] — Declaration recited that 

pltf. had for a long time carried on business as a 
law stationer, & also had been a sub-distributor 
of stamps, collector of assessed taxes, & “ that, 
in consideration of £300 payable by instalments 
pltf. agreed to sell, & deft, agreed to purchase, the 
business of a law-stationer, theretofore carried 
on by pltf. ; & it was thereby further agreed 

between them, that pltf. should not, after Mar. 1 
then next, carry on the business of a law-stationer, 
or collect any of the assessed taxes, etc., but that 
pltf. would use his utmost endeavoui*s to introduce 
deft, to the business offices,” etc. : — Held : the 
agreement was for the sale of an office witliin 
Sale of Offices Act, 1551 (c. 10), & the declaration 
was therefore bad. — Hopkins v. Prescott (1817), 
4 0. B. 578 ; 10 L. J. 0. P. 259 ; 9 L. T. O. S. 
223 ; IIJ. P. 080 ; 11 Jur, 502 ; 130 E. R. 634. 

Annotations : — Refd. Moateflore v. Monday Motor Oom- 

pouonts Co., [19181 2 K, 13. 241. Mentd. Oroeme v, 

Wroughton (1855), 11 Excli. 14(5 ; Kemp v. Glasgow City 

Corpu., [1920J A. C. 886. 

7176. .] — Sale of Offices Act, 1809 

(c. 120), s. 3, which makes it a misdemeanour 
to receive money for any ” office commission 
place or employment ” specified in the Act, 
including offices, etc. belonging to or under the 
appointment of the East India Co., applies to the 
sale of an East India director’s nomination to a 
cadetship. — R. v, Charretie (1849), 13 Q. B. 
447 ; 18 L. J. M. G. 100 ; 13 L. T. O. S. 47 ; 13 
Jur. 450; 3 Cox, C. C. 499; 110 E. R. 1333; 
previous 'proceedings, sub nom, R. v. Young 
(1848), 10 L. T. O. S. 392. 

7177. .] — ^An agreement of partner- 

ship by which the emoluments of offices, clerk- 
ships, h stewardships of manors held by either of 
the partners during the partnership, is not in 
contravention of Sale of Offices Acts, 1551 (c. 16), 
& 1809 (c. 126). — Sterry v. Clifton (1850), 9 
C. B. 110 ; 19 L. J. C. P. 237 ; 14 L. T. O. S. 488 ; 
14 J. P. 274 ; 14 Jur. 312 ; 137 E. R. 834. 

Annotation: — ^FoUd. Pugh t?. Carttar (1851), 17 L. T. O. S. 

107. 


7178. ".] — Deft, being coroner, cove- 
nanted with pltf. to pay him a sum of twenty per 
cent, out of the clear profits of every fee paid 
to deft, for every inquest which he should hold 
during nine years, & to make the payment 
immediately after the receipt of the fee from the 
county : — Held : the covenant was not illegal ; 
& to a declaration founded upon the breach of it, 
the bkptcy. of deft, was no plea. 

I do not think tliat this is a covenant for the 
sale of an office ; it is mere personal covenant to 
pay a sum of money measured in a particular 
manner (Lord Campbell, C.J.). — Pugh v. Carttar 
(1851), 17 L. T. O. S. 107 ; svb nom. Hugh v. 
Cartarr, 15 j. P. Jo. 322. 

7179. .] — The resignation for a 

pecuniary consideration of the position of major 
in a regiment in the East India Co.’s service is 
illegal by Sale of Offices Act, 1809 (c. 126), s. 4, 
& security for payment of the money is void. 

Where there is any traffic with respect to almost 
any office, the transaction is not merely void, but 
in a great majority of cases the persons so traf- 
ficking are guilty of a misdemeanour (Martin, B.). 
— Gr.®me V, Wroughton (1855), 11 Exch. 146 ; 
24 L. J. Ex. 265 ; 25 L. T. O. 8. 183 ; 3 W. R. 
509 ; 3 C. L. R. 1321 ; 150 E. R. 780. 

As void & illegal contracts.] — See Contract, Vol. 
XII., pp. 240-247, Nos. 2012-2024 ; & p. 294, 
No. 2427. 


Sect. 7.— REFUSAL TO EXECUTE PUBLIC 

OFFICE. 

Sheriff.] — See Sheriffs & Bailiffs. 

7180. Constable.] — Anon. (1079), 1 Vent. 344 ; 
80 E. R. 222. 

Annotation : — Refd. R. v. Aylesford (I860), 29 L. J. M. C. 83. 

7181. .] — R, V. Harpur (1095), 5 Mod. 

Rep. 90 ; 87 E. R. 542 ; sub nom, R. v, Halford, 
Comb. 328. 

7182. .] — R. V, Bernard (1696), 1 Ld. 

Raym. 94 ; 12 Mod. Rep. 115 ; 2 Salk. 502 ; 
Skin. 669 ; Holt, K. B. 152 ; 91 E. R. 958 ; 
sub nom, R. v. Barnard, Comb. 416. 

7183. .] — Anon. (1705), Fortes. Rep. 127 ; 

92 E. R. 789. 

7184. ’ ^.]— R. V, Lone (1731), Fitz-G. 192 ; 

2 Stra. 920 ; Sess. Cas. K. B. 118 ; 94 E. R. 715 ; 
sxd) nom, R. v, Lome, 1 Barn. K. B. 413 ; sub nom. 
R. V, Lane, 2 Barn. K. B. 56. 

7185. .]— R. V, Adlard (1825), 4 B. & C. 

772 ; 7 Dow. & Ry. K. B. 340 ; 3 Dow. & Ry. 
M. C. 416 ; 107 E. R. 1247. 

Annotations : — ^Refd. Donne v. Martyr (1828), 8 B. & C. 
62 ; R. V. Mainwaring (1829), 10 B. & O. 66 ; R. v. Booth 
(1848), 12 q. B. 884 ; R. r. Duffy (1849), 7 State Tr. N. S. 
796. Mentd. R. V. WUson (1840), 4 Jur. 1128. 

7186. .]— R. V, Brain (1832), 3 B. & Ad. 

614 ; 1 L. J. M. C. 53 ; 110 E. R. 224. 

7187. .] — R. V, Mosley (1835), 3 Ad. & 

El. 488 ; 5 Nev. & M. K. B. 261 ; 3 Nev. & M. M. C. 
257 ; 111 E. R. 499 ; sub nom, R. v, Manchester 
(Lord of the Manor), 4 L. J. M. C. 106. 


(c. 16), is in force in this country 
under 40 Geo. 3, c. 1, as part of the 
criminal law of England. Any act 
done in contravention of that statute 
is indictable, though not specially 
made so. 

Deft, agreed with R., then sheriff 
of Norfolk, to give him ^00 & an 
annuity of £300 a year if ho would 
resign. R. accordingly placed his 
resignation in deft.’s hands. £500 was 

J. — ^VOL. XV. 


paid, & certain lands conveyed to secure 
the annuity ; & it was further agreed 
that in the event of the resignation 
being returned, & R. continuing to 
hold the office, the money shoula be 
repaid & the land rcconveyed ; but R. 
did not undertake in any way to assist 
in procuring the appointment for deft. 
Deft, having been appointed by the 
govt, in ignorance of this agreement, an 
information was filed against him &; 


Bci. fa. brought to cancel his patent : — 
Held : an illegal transaction within 
above Act, & an information might be 
sustained under that Act vdthout 
reference to 49 Geo. 3, c. 1, which clearly 
prohibited & made it a misdemeanour. 
— R. V. Merger (1859), 17 U. C. R, 
602.— <3AN, 

7. Moodib 

20 U. C. R. 389.- -CAN. 
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Sect, 7 , — Eefvsal to execute public office. Sect, 8 ; 

Sub-aects, 1, 2 cfc 3. Sect, 9.] 

7188. Municipal office.] — An information fpr not 
taMng an office in a corpn. is not to be filed against 
one neither usually resident therein, nor obstinately 
refusing. 

I have no doubt but an information will lie for a 
refusal to accept an office of this nature, but it 
must depend on the particular circumstances of 
the case to induce the ct. to grant it (Loud 
Mansfield, 0.J.).—R. v, Denison (1758), 2 
Keny. 259 ; 96 E. R. 1175. 

7189. -.] — Mandamus commapding deft, to 

take upon himself the office of common council- 
man in the borough of L. Return, that by a 
bye-law, persons refusing to fill that office are 
subject to a certain fine, & that deft, has paid the 
fine ; — Held : the return was insufficient, as it 
did not state that the fine was to be in lieu of 
service. — R. v. Bower. (1823), 1 B. & C. 585 ; 
2 Dow. & Ry. K. B, 842 ; 107 E. R. 215. 

7190. Overseer.] — If a person be duly elected 
overseer, & refuse to execute the office, it is an 
indictable oftence. — R. v. Jones (1741), 7 Mod. 
Rep. 410 ; 2 Stra. 1146 ; 2 Sess. Gas. K. B. 326 ; 
1 Bott. 6th ed. 360 ; 87 E. R. 1325. 

Annotation Mentd. R. v. Hall, [1891] 1 Q. B. 747. 

7191. -,] — Indictment, that deft, was 
appointed overseer of the poor of the parish of A. 
& that he afterwards refused to take the office 
to wliich he was so appointed. On demurrer : — 
Held : the indictment was good. — R. v, Burder 
(1792), 4 Term Rep. 778 ; 100 E. R. 1297. 

7192. ,] — A person who has a counting- 

house in a town, but resides with his family at a 
little distance in the country, is a householder 
in the town, so as to be bound to serve the office 
of overseer in it ; &, if he refuse to do it, ho is 
liable to an indictment. — R. v, Poynder (1823), 
1 B. & G. 178 ; 2 Dow. & Ry. K. B. 258 ; 1 Dow. 
ifc Ry. M. G. 247 ; 1 L. J. O. S. K. B. 65 ; 107 
E. R. 66. 

7193. Collector of rates.] — Donne v. Martyr 
(1828), 8 B. & C. 62 ; 2 Man, & Ry. K. B. 98 ; 
1 Man. & Ry. M. C. 308 ; 6 L, J. O. 8. K. B. 246 ; 
108 E. R. 966. 


Sect. 8.— MISCONDUCT IN OFFICE. 

Sub-sect. 1. — Misconduct op Judicial Officers. 

By magistrates.] — See Magistrates. 

By judges.] — See Public Authorities & Public 
Officers. 


Sub-sect. 2. — Misconduct by Ministerial 

OiTlCERS. 

7194. Improper discharge of official duties — 
General rule.] — If a man be made an officer by 
Act of Parliament, & misbehave himself in his 
oflice, he is indictable for it at common law, & 
any public officer is indictable for misbehaviour 


in his offices {per Gur.). — ^Anon. (1704), 6 Mod. 
Rep. 96 ; 87 E. R. 853. 

Annotations : — ^Refd. R. v, Bembrldge (1783), 22 State Tr. 1 ; 
Booth V. Arnold, [1895] 1 Q. B. 571. 

7195. By under«sheriff.] — An indictment 

will lie against an under-sheriff for under- valuing 
goods taken under a fi. fa, — Sayre’s Gase (1617), 
Gro. Jac. 426 ; 79 E. R. 364. 

Armotalim : — Mentd. Incledon r. Burgess (1688), 2 Salk. 
636. 

7196. .] — Information was granted 

against an under sheriff for acting as an attorney. — 
R. V. Harrison (1734), Gunn. 96 ; 94 E. R. 1085. 

7197. False return to habeas corpus — By 

Lord Mayor of London.] — Emerton’s Gase (1675), 
Ereem. K. B. 401 ; 89 E. R. 298 ; sub nom, 
ViNER’s Gase, Freom. K. B. 522. 

Annotations: — Mentd. R. v. Smith (1736), Ridg. temp. H. 
149 ; R. V. Winton (1792), 5 Term Rep. 89. 

7198. By churchwardens.] — Anon. 

(1730), 1 Barn. K. B. 327 ; 94 E. R. 221. 

7199. Levying unjust taxes.] — Assessing 

& levying taxes mif airly for sinister purposes is an 
indictable offence, &> punishable by pillory. — 
R. V, Buck & Hale (1704), 6 Mod. Rep. 306 ; 
87 E. R. 1046. 

7200. Entering up wrong verdict of jury — 

By deputy town clerk.] — ^Anon. (1731), 2 Barn. 
K. B. 29; 94E. R. 335. 

7201. Assault by mayor — Asserting right 

to market toll.] — Anon. (17&), 2 Barn. K. B. 
138 ; 94 E. R. 406. 

7202. Refusal to hold sessions — By mayor.] 

— The ct. will not grant an information against a 
mayor for neglecting to hold a sessions, unless the 
neglect was wilful & corrupt. — R. v, Halford 
( 1734), 7 Mod. Rep. 193; Ridg. temp, H. 31; 
87 E. R. 1184. 

7203. By overseer — Removal of pauper — 

Pending appeal.] — An indictment will not lie 
against an overseer for executing an order of 
removal framed under Poor Law Amendment 
Act, 1834 (c. 76), s. 79, pending an appeal against 
the order. — R. v, Gooper (1848), 3 New Mag. Gas. 
65 ; 3 New Sess. Gas. 346 ; 18 L. J. M. C. 16 ; 
12 L. T. O. 8. 216 ; 13 Jur. 99. 

7204. Preparation of list of voters.] — 

R. V, Hall, No. 7223, j>ost. 

7206. Change of pauper settlement — 

By inducing improper marriage.] — Anon. (1755), 
Say. 260 ; 96 E. R. 873. 

7206. .] — R. V, Herbert 

(1759), 2 Keny. 466 ; 90 E. R. 1246. 

7207. .] — R. V, Tarrant 

(1767), 4 Burr. 2106 ; 98 E. R. 99. 

7208. .] — R. V, Tanner 

(1795), 1 Esp. 304. 

7209. -.] — R. V, Jennings (1845), 
2 Dow. & L. 741 ; 1 New Sess. Gas. 488. 


Sub-sect. 3. — Misconduct by Public Officers 

Abroad. 

See Nos. 994-999, ante. 


PART XIX. SECT. 8, SUB-SECT. 2. 

8 . Improper discharge of official 
duties .] — An officer in the public 
service, having charge of the public 
dredging, & whose duty it was to audit 
the expenditure therefor, used property 
of his own In connection with the 
dredging, having first placed it in the 
name of a third party, in whose name 


also ho made out the accounts. No 
undue gains were made by him, but 
as such public oflBcer ho certified to the 
correctness of the occpunte respecting 
the use of his property as though for 
services rendered by contractors with 
the govt. & thereby received for him- 
self a payment for these services : — 
Held : he had been guilty of mis- 


behavioiir in office, which is an indict- 
able offence at common law, & to 
constitute the offence it was not 
essential that pecuniary damages 
should have resulted to the public 
by reason of such irregular conduct, 
nor that deft, should have acted from 
corrupt motives. — R. v, Arnold (1892), 
23 O. R. 201.— CAN. 



Part XIX. — Offences m Eespect of Public Offices. 667 


Sject. 9,— refusal OR NEGLECT OF DUTY. 

7210. By constable — ^Refusal to pursue felon.] — 

A constable may be indicted for refusing, on 
notice, to pursue a felon, but the place of notice 
must be alleged. — Ceotjther’s Case (1599), Cro. 
EHz. 654 ; 78 E. R. 893. 

7211. Refusal to execute warrant of arrest.] 

— Coleman’s Case (1618), 2 Roll. Rep. 78 ; 81 
E. R. 671. 

Annotation: — ^Betd. Miller v. Knox (1838), 4 Bing. N. C. 
574. 

7212. Neglect to make return under 
warrant of distress.] — ^A constable may be indicted 
for “ unlawfully, obstinately, & contemptuously 
neglecting & refusing ” to make a return of what 
he has done under a warrant of distress, directed 
to him, on a conviction on a penal statute. — R. v. 
WiAT (1705), 11 Mod. Rep. 53 ; 88 E. R. 880 ; 
sub nom. R. v. Wyat, 1 Salk. 380 ; Fortes. Rep. 
127 ; 2 Ld. Raym. 1189. 

Annotations : — Refd. R. v. Brain (18.32), 3 B. & Ad, 614 J 
Miller v. Knox (1838), 4 Bing. N. C. 574. 

7213. Neglect to convey prisoner to gaol.] 

R. V, Johnson, No. 7134, ante. 

7214. By sheriff — Refusal to execute condemned 
prisoner.] — R. v. Antrobus (1835), 2 Ad. & El. 
788 ; 6 0. & P. 784 ; 1 Har. & W. 96 ; 4 Ncv. & 
M. K. B. 565 ; 4 L. J. K. B. 91 ; 111 E. R. 304. 

Annotations: — Mentd. Pritchard v, Powell (1845), 15 

L. J. Q. B. 166; R. v. Bourdon (1847), 2 Car. & Kir. 
306 ; R. V. Bedfordshire (1855), 4 E. & B. 535. 

7216. By magistrate — In suppression of riot.] — 

Ma^strates are not criminally answerable for not 
having called out special constables and compelled 
them to act pursuant to Special Constables Act, 
1831 (c. 41), unless it be proved that information 
was laid before them on oath, of a riot, etc., having 
occurred or being expected, A magistrate is 
not chargeable with neglect of duty for not 
having called out the posse comitatus in case of a 
riot, if he has given the King’s subjects reasonable 
& timely warning to come to his assistance. — 
R. V. Finney (1832), 3 B. & Ad. 947 ; 5 C. & P. 


254 ; 3 State Tr, N. S, 11 ; 1 Nev, & M. M. 0. 
307 ; llOE. R. 349. 

Annotations .‘—Mentd. R. v, Holden (1833), 6 B. & Avi. 347 ; 
Phillips V. Eyre (1870), L. R, 6 Q. B. 1 ; R. v. Glamorgan 
County Council, [1899] 2 Q. B. 536. 

7216. By overseers — Neglect to relieve paupers.] 

— Tawney’s Case (1703), 16 Vin. Abr. 415 ; 1 Bott, 
5th ed. 353 ; subsequent proceedings (1704), 2 
Ld. Raym. 1009. 

Anmdation : — ^Refd. A.-G. v. Merthyr Tydfil Grdns., [1900] 
1 Ch. 516- 

7217. -.] — An indictment will lie 
against an overseer for not receiving a pauper, 
removed by an order of two justices of the peace. — 
R. V. Davis (1754), Say. 163 ; Dunning, 66 ; 
96 E. R. 839. 

Annotations : — ^Mentd. R. v. Boyall (1769), 2 Burr, 832: 
R. V. Robinson (1759), 2 Burr. 799 ; Re Royal British 
Bank (1857), 29 L. T. O. S. 148; R, v. Hall, [1891] 1 
Q. B. 747. 

7218. -.] — ^Where a bastard child is 
bom in a parish for whose sustenance the parents 
neglect to provide necessaries, the parish officers 
are obliged to do it, without an order of justices 
for that purpose. — Hays v. Bryant (1789), 1 
Hy. Bl. 253 ; 126 E. R. 147. 

7219. .] — R. V. Booth (1803), Russ. 

& Ry. 47, n. 

7220. .] — ^An overseer is not indictable 

for not relieving a pauper, unless there Ls an order 
for his relief, except in case of immediate emergency 
where there is no time to get an order. — R. v. 
Meredith (1803), Russ. & Ry. 46, C. C. R. 

7221. .] — Wliere an overseer was 

indicted for neglecting to supply medical assistance 
when required to a pauper labouring under 
dangerous illness ; — Held : the offence was suffi- 
ciently charged & proved, though such pauper 
was not in the parish workhouse, nor had, 
previously to his illness, received or stood in need 
of parish relief. — R. v. Warren (1820), Russ. 
Ry. 48, n. 

7222. ' .] — The law imposes upon 

relieving officers the duty & obligation in cases 


PART XIX. SECT. 9. 

t. Inciting ganger to neglect duty — 
Whether jmhlic officer.] — AccuBod was 
charged under Crimes Prevention Act, 
1916 (No. 80), s. 3, with inciting to the 
commission of crime throe men who 
were then public oflacere employed in 
the service of the Ry. Comrs. of Now 
South Wales, to neglect their duty in 
such sorvioe & absent themselves from 
the porformanoo of their duty, etc. 
The men alleged to have been Incited 
were two fettlers & a ganger employed 
by the Railway Comrs. on the railway 
line : — Held : although it was an 
indictable offence for a public officer 
wilfully to neglect to perform any 
public duty imposed upon him by 
statute or by common law, fettlers & 
gangers were not public officers in that 
sense ; their duties are not imposed 
upon them by ste-tute or common law. 
— Ex p. Kbxkney, [1917] 17 S. R. 
N. S. W. 678.— AWJS. 

a. Bp magistrate — Neglect to return 
conviction.] — Declaration, that on 
information on oath was laid before 
M., against T., for having within six 
months sold spirituous liquors to 
persons therein named, contraiw to the 
statute; that M. summoned T., who 
appeared before M., deft., & other 
xiamed justices: & that the justices, 
having jurlsdiotion in the premises, 
convicted him of said offence, where- 
upon It became their duty to return 
such conviction to the then next 


ensuing general quarter sessions of tho 
peace, yot deft, did not make such 
return : — Held : proof of an offence 
against a bye-law of the municipality, 
& a conviction under such bye-law, 
were not sufficient proof of tho declara- 
tion. — S pillane V. Wilton (1854), 

4 C. P. 236.— CAN. 

b. .] — A justice is liable 

under the statute, to a separate penalty 
of £20 for each conviction of which a 
return is not properly mmie to the 
quarter sessions ; Sc an action for the 
penalty will lie, on i>roof of tho con- 
viction & fine inmoaod, although no 
record thereof had been made by the 
justice. — DoNOGH v. Longworth 
(1859), 8 C. P. 437.— CAN. 

c. .] — A conviction of 

two or more justices being appealed 
from does not relieve them from 
making an Immediate return under 4 Sc 

5 Vlot. 0 . 12, s. 1. — ^Murphy v. Harvey 
(1860), 9 C. P. 528.— CAN. 

d. .] — A conviction was 

had before deft. & M., another justice, 
on Sept. 25, 1861. M. proved a return, 
with the conviction itself, made by him 
for himself Sc on behalf of deft., on 
Doc. 6, 1861, Sc signed by him in deft. *8 
name, as wdU as for himself, deft, 
having authorised & requested him to 
slgm it. The judge left It to the jury 
whether tho return was Immediate,’* 
as required by the statute, telling them 
that the word should be construed to 
mean within a reasonable time ; Sc 


they found for deft. : — Held : tho fact 
was properly loft to tho jury, Sc their 
decision upon a matter of fact in a 
penal action was final, Sc although tho 
statute requires the return to bo made 
by the convicting justices under their 
hands yet It was sufficient. — McLbllan 
V. Brown (1862), 12 C. P. 542. — CAN. 

«• .] — McLennan r. 

McIntyre (1862), 12 0. P. 546. — CAN. 

f, The neglect of a 

justice of the peace to return a con- 
viction made by him as prescribed, 
renders him liable to a separate pen^tv 
for each conviction not returned, Sc not 
meredy to one penalty for not making a 

f enoral return of such convictions. — 
)arragh V. Paterson (1875), 25 
C. P. 529.— CAN. 

g. .] — ^A police magis- 

trate, acting ex officio as justice of 
tho peace, is not subject to R. S. O., 
1887, c. 76, 8. 1, Sc need not make a 
return as therein required to the clerk 
of the peace. R. S. C., 1887, c. 77, s. 6, 
exempts him from this duty whether 
he Is acting as nolioe magistrate or 
ex officio as justice of the poat?e. — • 
Hunt v. Shaver (1895), 22 A. R. 202. — 
CAN. 

h. By sheriff — Neglect to execute 
sentence of whipping on prisoner.}^ 
It Is a contempt of the Cf. of King’s 
Bench, punishable by fine, for a sheriff 
not to carry into effect a sentence 

g ronoimoed by the Ct. of Oyer 
: Terminer; they will act on the 
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SecU 9. — Refusal or neglect of duty* Part XX. 
Sects, I <Sc 2 : Suh-sects, 1, 2, 3 4.] 

where bond fide applications are made to them for 
medical assistance by destitute persons in cases 
of sudden & urgent necessity, to give such assist- 
ance promptly so that the mischief mey be dealt 
with in its infancy. — R. v, Curtis (1885), 16 Cox, 
C. 0. 746. 

7223. Omission of name of elector — From 


electoral list.] — An offence by an overseer, within 
the meaning of Parliamentary Registration Act, 
1843 (c. 18), s. 61, is not an indictable misde- 
meanour. — R. V, Hall, [1891] 1 Q. B. 747 ; 60 
L. J. M. C. 124 ; 64 L. T. 394 ; 17 Cox, C. C. 
278. 

AnnoioHons : — Consd. R. v. Kakelo, [1923] 2 K, B. 793. 
Mentd. Saandere v. Holbom District Board of Works, 
[1895] 1 Q. B. 64 ; Boynton v. Ancholme Drainagre & 
NavJg-atlon Comrs., [1921] 2 K, B. 213, 


Part XX. — Offences relating to Administration of Justice. 


Sect. 1.- -EMBRACERY. 

7224. Nature of offence — Solicitation of juror to 
be favourable to one party.] — It is embracery to 
solicit a juror to appear in favour of one party. — 
POMFREIT V, Brownsal (1600), Cro. Eliz. 736 ; 
78 E. R. 968. 

AnnofcUioti : — Refd. R. r. Higginson (1699), 1 Ld. Raym* 

537. 

7225. .] — It is embracery for either a 

party or a stranger to instruct the jurors by writing 
or word of mouth, or to promise them a reward for 
their appearance. 

There are two kinds of maintenance — curialis, 
a solicitation of counsel, clerks, or judges ; Sc 
ruralis of jurors, sheriffs, etc. (Cook, J.). — Jbpps 
V, Tunbridge & Wiseman (1611), Moore, K. B. 
815; 72E, R. 924. 

7226. .] — ^An attorney may not labour 

juroi^ in the behalf of his client, for that is 
embracery (Hobart, C.J.). — Bradley & Jones’ 
Case (1613), Godb. 240 ; 78 E. R. 139. 

7227. .] — Hussey v. Cooke (1621), 

Hob. 294 ; 80 E. R. 439. 

7228. .] — R. V. Opie Sc Dodge (1670), 

1 Wms. Saund. 300 ; 85 E. R. 418. 

7229. .] — Information for attempting 

to influence a juryman in giving his verdict. — 
R. V. Young (1801), cited 2 East, at p. 14 ; 102 
E R 273 

7230. .] — R. V, Baker (1891), 113 

0. C. Ct. Cas. 374, 689. 

7231. .] — R. V. Davis (1909), 150 

C. C. Ct. Cas. 736. 

7232. Inducing a Juror not to appear.] — 

Hussey v. Cooke, No. 7227, ante, 

7233. Procuring certain persons to be sworn 

on lxu*y.] — R. v, Opie & Dodge, No. 7228, ante. 


7234. Indictment — Names of jurors affected must 
be set out.] — R. v. Baker, No. 7230, ante, 

7236. Evidence — Words used must be proved.] — 

Hussey v, Cooke, No. 7227, a7ite. 

See, generally, Action, Vol. I., pp. 66 et seq. 


Sect. 2.— PERJURY. 

Sub-sect. 1. — In General. 

See, now, Perjury Act, 1911 (c. 6). 

7236. Nature of the offence.] — In the case of 
perjury, I take the circumstances requisite to be 
these ; the oath must be taken in a judicial 
proceeding, before a competent jurisdiction ; Sc 
it must be material to the question depending. 
If there be any doubt on the words of the oath, 
which can be made more clear Sc precise by a 
reference to former matter, that may be supplied 
by an innuendo (Lord Mansfield, C.J.). — R. v , 
Aylett (1785), 1 Term Rep. 63 ; 99 E. R. 973 ; 
subsequent proccedmgs, sub 7 iom , Aylett v, R. 
(1786), 3 Bro. Pari. Cas. 529, H. L. 

Anywtations : — ^Refd. Overton v. R. (1842), 3 Gal. & Dav. 
133. Mentd. R. r. Marsh (1837), 6 Ad. & El. 236 ; 11. v, 
Waverton (1851), 2 Den. 340. 

Liability of corporation.] — See Corporations, 
Vol. XIII., p. 409, No. 1291. 


Sub -sect. 2. — Who is a Person lawfully 
SWORN AS Witness. 

See Perjury Act, 1911 (c. 6), s. 15. 

7237. Mode of swearing.] — If a witness who is a 
Scottish covenanter be sworn on the Testament, 


information of one of the judges of the 
ct., & will fine on such information. 
The alokness of the criminal, & that it 
would cause his death, is no Justification 
for the sheriff not acting, & carrying it 
into effect ; he should have applied 
to the Lord Lieutenant, or the judges. 


I proceeding pending — Necessary allega- 
i tiem in indictmeni.] — R. v, Lkblano 
(1885), 8 L. N. 114 ; 29 L. C. J. 69.— 

CAN. 


PART XX. SECT. 2, SUB-SECT. 2. 


— R. V, Kero NS, Rowe, 397. — IR. 


PART XX. SECT. 1. 

j. Naiure of offence — Influencing a 
juror to ctet contrary to his oath ,} — 
Accused was charged with contra- 
vening Act 22 of 1891, B. 46, by 
attempting to corruptly influence a 
Juror; & the Judge, in charging the 
Jury, defined the crime as "‘to influence 
a Juryman with the object & Intention 
of making him act contrary to the 
oath he had taken ** : — Kela : there 
had been no misdirection. — R. v. 
Smith, [1912] C. P. D. 542.— S. AF. 
h. Essential that judicial 


7287 1. Mode of swearing.h^VeTjnry 
may be assigned where the oath has 
been admlm^rod on the Common 
Prayer Book of the Church of England. 
— McAdam V, Weaver (1843), 2 Kerr. 
176.— CAN. 


7287 li. .] — ^Perjury may be as- 
signed In respect of statements given 
in evidence by a Chinaman who wa» 
not a Christian where the oath was 


administered to him by the burning 
of paper & an admonition to him “ that 
he was to tell the truth, the whole truth , 
& nothing but the truth, or his soul 
would bum up as the paper hod been 
burned.** — R. r, Lai Pino (1904), 


burned.** — R. r. Lai 
11 B. C. R. 102.— CAN. 


7287 iii. .] — Defts. said. In 

answer to questions put by the clerk of 
the ct., that they were Christians, hut 
were sworn, by direction of the Judge, 
as if they had been pagan Chinamen, 
by a form known as “ the burned paper 
oath,** & were not asked what was the 
form of oath most binding upon their 
consciences ; — Held : it is the duty of 
the Judge to inquire what form of oath 
is most binding upon the consciences 
of the witnesses. — R. v, Lee Tuck & 
Luno Tung (1912), 21 W. L. R. 669 ; 
2 W. W. R. 606 ; 6 D. L. R. 629.— 
CAN. 

7287 iv. . ] — A witness is guilty of 

perjury, although, without being asked 
if he had any objection to being sworn 
in the usual maimer, but without 
objecting to the form used, he was 
directed to take the oath by raising his 
right hand instead of kissing the 
mble. — R. v. Cttrry (1913), 13 E. L. R. 
660 ; 15 D. L. R. 347.— CAN. 
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& afterwards at the desire of the counsel, according 
to the ceremony of his own country, he may be 
indicted for perjury as having sworn on the 
Testament. — K. v* M'Carther (1792), Peake, 211, 
JN. P. 

7238. Jew sworn on gospels.] — On an appln. 

for a new trial, it appeared that a witness, who gave 
himself a false name at the trial, & was sworn on 
the gospels, was, at that time, a Jew ; — Held : the 
objection came too late, & the oath, as taken, 
subjected the witness to the consequences of 
perjury, if he had sworn falsely. — S ells v, Hoare 
( 1822), 3 Brod. & Bing. 232 ; 7 Moore, C. P. 36 ; 
129 E. R. 1272. 

7239. Incompetent witness.] — 0. was indicted 
for perjury committed on the hearing of a sum- 
mons which had been taken out against himself, 
for permitting gambling in his house contrary to 
the tenor of his licence, under 9 Oco. 4, c. 61. 
Deft, had tendered himself as a witness, repre- 
senting himself as the son of C. & had thereupon 
been sworn & given evidence on behalf of C. who 
was really himself, & that evidence formed the 
subject of the present indictment : — Held : as he 
was not a competent witness & could not give 
evidence in his own behalf, the magistrates had no 
power to swear him or receive his evidence, & 
he could not therefore be guiltv of perjury. — 
R. r. Clegg (1868), 19 L. T. 47. 

Anywiation : — Consd. K. v. Wheeler, [1917] 1 K. B. 283. 

7240. Defendant pleading guilty — Giving evidence 
in mitigation of sentence.]— Applt. having pleaded 
guilty at petty sessions to a charge under the 
Hale of Food & Drugs Act, 1875 (c. 63), was 
then sworn as a witness <Su wilfully made a false 
statement in order to influence the ct. as to the 
punishment to be inflicted. He was subsequently 
convicted on an indictment for perjury in respect 
of that statement: — Held: applt. was “a com- 
petent witness for the defence,” under Criminal 
Evidence Act, 1898 (c. 36), s. 1, after he had 
pleaded guilty, & was ” lawfully sworn as a wit- 
ness ” in the judicial proceeding within Perjury 
Act, 1911 (c. 6), s. 1, & the false statement which 
he made was material in that proceeding. — R. v, 
Wheeler, [1917] 1 K. B. 283 ; 86 L. J. K. B. 40 ; 
116 L. T. 161 ; 81 J. P. 75 ; 33 T. L. R. 21 ; 61 
Hoi. Jo. 100 ; 25 Cox, C. C. 603 ; 12 Cr. App. Rep. 
159, C. C. A. 


Sub-sect. 3. — Competency to administer Oath. 

7241. Oath administered by person without 
authority.] — cause was referred by a judge’s 


order to D., & by the order it was directed that the 
witnesses should be sworn before a judge, “ or 
before * a comr. duly authorised.’’ A witness 
was sworn before a comr. for taking affidavits, 
&; examined vivd voce by the arbitrator i—Held : 
a witness so sworn was not indictable for perjury. — 
R. V. Hanks (1828), 3 0. & P. 410. 

7242. .]— An arbitrator appointed under 

County Courts Act, 1840 (c. 95), has no authority 
to administer an oath ; & if he does so, any party 
or witness cannot be convicted of perjury on an 
oath so sworn. — R. v, Hali.ett (1851), 3 Car. & 
Kir. 130 ; 2 Den. 237 ; T. & M. 563 ; 4 New Hess. 
Cas. 586 ; 20 L. J. M. C. 197 ; 17 L. T. O. S. 136 ; 
15 J. P. 4.34; 15 Jur. 433; 5 Cox, C. 0. 238, 

C. C. R. . . ^ 

7243. .] — ^A person cannot be indicted for 

perjury for false statements in an affidavit in a 
suit in a Ct. of Admlty. sworn before a Mas^r 
Extraordinary in Chancery. — R. v. Stone (18.53), 
Dears. C. C. 251 ; 23 L. J. M. C. 14 ; 22 L. T. O. S. 
124 ; 17 J. P. 760 ; 17 Jur. 1106 ; 2 W. R. 63 ; 
2 C. L. R. 123 ; 6 Cox, C. C. 235, C. C. R. 

Anviotvtiion : — R6fd. 11. r. 8haw (1911), 6 Cr, App. Rep, 103. 

7244. Solicitor without practising certifi- 
cate.] — Anon. (1909), 73 .1. P. Jo. 136. 

7245. Justices sitting as licensing authority 

—At informal meeting.]— At a preliminary A 
informal meeting of licensing justices, applt. gave 
an answer to a question which resulted in his being 
convicted of taking a false oath. On appeal : 
Held : inasmuch as the justices had no authority 
at tliis meeting to administer an oath, the con- 
viction must be quashed. — R. v. SHAW (1911), 104 
L. T. 112 ; 75 J. P. 191 ; 27 T. L. R. 181 ; 22 
Cox, C. C. 376 ; 6 Cr. App. Rep. 103, C. C. A. 


Sub-sect. 4. — False Affidavits. 

7246. General rule.] — ^An indictment for perjury 
may be supported against a marksman for swearing 
falsely in an affidavit, though it would not be 
receivable in the ct. it was sworn in, because the 
jurat did not state that it had been read over unto 
the party swearing it ; but the person adminis- 
tering the oath must prove that the party swearing 
it in fact understood its contents. 

The perjury is complete at the time of the 
swearing of the affidavit ; & whether it is receiv- 
able in the ct. or not is immaterial, if the reason 
why it is not receivable is that some formal 
regulation is not complied with. — R. v. Hailey 
(1824), 1 C. & P. 258 ; Ry. & M. 94, N. P. 

Annotation : — Rcfd. H. v. Dunn (1847), 16 L. J. Q. B. 382, 

7247. Effect of irregularity — As to form.] — 


PART XX. SECT. 2, SUB-SECT. 3. 

7241 1. Oath administered by person 
withoiU authority .] — A charge of periury 
is not BUBtalnable in respect of a lalBe 
answer given under the oath adminis- 
tered by the magistrate when he is 
neither authorised nor required to 
receive the answer under oath. — R. v. 
Moynbs (1919), 33 Can. C'rim. Cas. 
303.--CAN. 

7241 li. . ] — An Indictment for 

perjury alleged that deft, came before 
M., a justice of the peace, assigned to 
keep the peace, & hear & determine 
felonies, trespasses, etc.. & took his 
oath that he would tell the truth, etc., 
& then before the said M., on tho 
hearing of a oertaln information laid by 
him against F., falsely, etc., swore, 
etc. : — Held : bad, for not sumoiently 
averring that the justice had authority 


to administer the oath, as it did not 
show that the hearing was of an 
information for an indictable offence, or 
that the justice was acting within his 
jurisdiction. — R. v. Andbbton (1872), 
2 C. A. 36.— N.Z. 

7241 iii. .3 — An indictment for 

perjury stated that deft, produced an 
information before a justice of the 

S oace, &, being sworn to the truth of 
le matter contained therein, falsely, 
etc., deposed & gave information, etc., 
the indictment sottir^ out the informa- 
tion : — Held : it sufficiently appeared 
tlmt the justice had authority to 
administer the oath, — R. v. McGkooh 
(1872), 2 C. A. 38.— N.Z. 

PART XX. SECT. 2, SUB-SECT. 4. 

7246 i. General rule.]— R. v. Mc- 
Intosh (1869), 1 Han. 372. — CAN. 


7247 i. Effect of irregularity — As to 
/orm. ]— Prisoner was charged with 
having committed perjury, in having 
stated. In an affidavit verifying pleas, 
that they were true In substance & in 
fact. The affidavit was filed by 
prisoner’s attorney in the Supreme Ct., 
& produced by the proper officer — was 
written on the first page of a sheet of 
paper, & tho pleas were on the third 
page of same sheet. The affidavit 
stated that there was no statement 
by the Comr., before whom tho 
affidavit was made, that the pleas in 
the third page were those referred to in 
the affidavit. The Comr. had no 
recollection of tho matter. He could 
only state from seeing his name, that 
tho affidavit was sworn before him, 
but ho could not say that the pleas 
were written when the affidavit was 
sworn, nor w'as there any other 
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Sect, 2, — Perjury : Sub’-sects* 4 5, A*] 

Bill v, Bament (1841), as reported in 8 M* & W. 
317 ; 6 JTur. 510 ; 151 E. R. 1060. 

7248. .] — ^An office copy of a bill in 

Chancery, which a witness examined with the 
original, but which office copy contained abbrevia- 
tions, such as “ pnl. este.’’ for the words “ personal 
estate,’^ in the original bill, is not such an examined 
copy as will be evidence to support an allegation 
of a bill in Chance^ on an indictment for perjury, 
committed in an affidavit in that suit in Chancery. 
Semble : that a p^^^on may be convicted of 
perjury contained in an affidavit entitled, in a 
cause, “ A. B. against C. D. & others,” although, 
by the rules of the cts., all affidavits should in 
their title name all pltfs. & all defts. — R. v, 
Christian (1842), Oar. & M. 388, N. P. 

7249. Proof that court requires affidavit — 
Necessity for.] — ^Perjury cannot be assigned upon 
an affidavit sworn in the Insolvent D^tors’ Ct., 
by an insolvent, respecting the state of his property 
& his expenditure, for the purpose of obtaining 
an extended time to petition under 7 Geo, 4, c. 57, 
s. 10, without proving that the ct., by its practice, 
requires such an affidavit. Such proof is not given 
by an officer of the ct., producing printed rules 
purporting to be rules of the ct., which he has 
obtained from the clerk of the rules, & is in the 
habit of delivering out as rules of the ct., but which 
are not otherwise shown to be sanctioned by the 
ct. ; the officer professing to have no knowledge 
of the practice except from such printed rules. — 
R. V, Koops (1837), 6 Ad. & EL 198 ; 1 Nev. 

P. K. B. 828 ; Will. Woll. Dav. 148 ; 6 L. J. K. B. 
114 ; IJ. P. 202 ; 112 E. R. 75. 

7260. Proof of swearing of affidavit.] — On the 
trial of an indictment for iierjury, assigned on an 
affidavit sworn in the Q. B., proof of deft.’s 
signature to the affidavit, & proof, that, under a 
jurat, “ sworn in open ct. at Westminster Hall, 
June 10, 1846,” the words, “ By the Ct.,” are in 
the handwriting of one of the masters of the ct., 
is sufficient evidence of the swearing of the affidavit 
in the Ct. of Q. B., without any further proof that 
the master was in ct. when the affidavit was 
sworn. — R. v. Turner (1849), 2 Car. & Kir. 732, 
N. P. 

7251, Non*use of affidavit immaterial.] — An 

indictment for perjury assigned on an affidavit 
sworn before the ct. need not state, nor is it 
necessary to prove, that the affidavit was filed of 
record or exhibited to the ct., or in any manner 
used by the party. Perjury may be assigned upon 
an affidavit of an attorney of the ct, made in answer 
to a charge exhibited against him in a summary 
way for having in his possession blank pieces 
of paper with affidavit stamps & the signatures of 
a Master Extraordinary in Chancery & another 
pemon at the bottom of the papers. It is no 
objection to such an indictment that it is not stated 
where the ct. was holden when the original appln. 
was made, or when the rule was made, calling on 

evidence that they were so written. 

There was, however, evidence that the 
siffnature was prisoner’s. It was 
objected that perjury could not bo 
assigned on such affidavit, but the 
u^e overruled those objections: — 

Held: the objections were rightly 
overruled. — K. v. Vauentine (1871), 

10 N. B. W. S. C. R. IIS.—AUS. 

7247 ii, .] — -To sustain a 

conviction for perjury In an affidavit, 
it is not necessary that the jurat 
should contain the place at which the 
affidavit is swoni, for the perjury is 
committed by the taking of the oath. 


deft, to answer the charge, a sufficient venue being 
laid to the fact of takmg the false oath. — ^R. v, 
Orossley (1797), 7 Term Rep. 315 ;• 101 E. R^ 
994. 

Annotationa : — ^Apld. R. v. Vreones, [1891 J 1 Q. B. 360. 
Mentd. Dunn v. E. (1848), 13 Jur. 233. 

7252. — A party filing a bill for an injunc- 
tion & making an affidavit of matters material 
to it, is indictable for perjury committed in that 
affidavit, though no motion is ever made for an 
injunction. — R. v. White (1829), Mood. & M. 271, 
N. P. 

7253. .] — An affidavit to hold to bail may 

be sworn before the issuing of the writ in the 
action ; therefore an indictment for perjury 
committed in such an affidavit need not state that 
any action was pending. — King v. R. (1849), 14 

Q. B. 31 ; 18 L. J. Q. B. 253 ; 14 L. T. O. S. 45 ; 
13 J. P. 714 ; 13 Jur. 742 ; 3 Cox, C. C. 501 ; 117 
E. R. 13, Ex. Ch. 

Annotation: — Mentd. R. v. Charlesworth (1861), 1 B. & S. 
460. 

7254. Ineffectiveness of affidavit immaterial.] — 

An affidavit of debt is a material matter upon 
which perjury may be assigned, although under 
Judgments Act, 1838 (c. 110), there is no power 
of making the person a bkpt. — Dunn v, R. (1848), 
12 Q. B. 1031 ; 18 L. J. M. C. 41 ; 12 L. T. O. S. 
535 ; 13 J. P. 197 ; 13 Jur. 233 ; 3 Cox, C. C. 205 ; 
110 E. R. 1157, Ex. Ch. ; ajfg, S. C, euh nom. 

R. V. Dunn (1847), 12 Q. B. 1026. 

Annotation: — Mentd. R. v. Trueman, [19131 3 K. B. 161. 

7255. Affidavit sworn abroad — Whether indict- 
able in respect of.] — No indictment for perjury by 
wager of law or swearing a foreign plea. — R. v, 
Broivn (1076), 3 Keb. 651 ; 84 E. R. 932 ; suh 
nom. Anon., 1 Freem. K, B. 523 (702 b) ; 1 
Vent. 296. 

7256. — — — .] — An affidavit of debt made 
by pltf. residing in a foreign country before a 
foreign magistrate, whose signature to the jurat 
& his authority in that country to administer 
oaths & take affidavits were verified by a proper 
affidavit in this country, is a sufficient foundation 
for a judge's order to hold deft, to special bail ; 

this, notwithstanding Frivolous Arrests Act, 
1725 (c. 29), which requires an affidavit of the 
cause of action by pltf., by which must be under- 
stood such an affidavit taken before a competent 
jurisdiction in this country, wliereon, if false 
perjury might be assigned ; for that branch of the 
statute is restrictive of the acts of pltfs. only, & 
not of the cts. But any person malang or know- 
ingly using a false affidavit so made abroad for 
this purpose is guilty of a misdemeanour in 
attempting to pervert public justice, &; is punish- 
able by indictment. — Ombaly v, Newell (1807), 
8 East, 364 ; 103 E. R. 382. 

Annotations : — Rofd. Sharpe v. Johnsiton (1835), 1 Hodg* 
298. Mentd. French v. Bellew (1813), 1 M. & S. 302 ; 
Mollimr V, Buckholtz (1814), 2 M. & S. 563 ; Cole v. 
Sherard (1855), 11 Exoh. 482. 

was still alive. — R. v. Lottering 
(1892), 9 S. C. 199 ; 2 C. T. R. 155.— 

S. AF. 

1. Must be made in judicial pro- 
ceeding,}— No indictment for perjury 
can bo preferred on an affidavit, there 
not bein^r. when it is sworn, any cause 
or proceeding depending in ct. respect- 
ing the subject of tne affidavit. — 
Hughes v. Ryan (1829), Beat. 327. — 
IR. 

ra. .1 — ^When, under a statute, 

an affidavit in a petition matter, 
required by the Act, may be sworn 
before the petition is filed, an indict- 


& the jurat, so far as that is concrened, 
is not material. — R. v. Atkinson 
(1866), 17 C. P. 295.— CAN, 

7264 1. Imffectiveneas of affidavit im- 
material.}— A false statement contained 
in an affidavit obtained by a resident 
ma^strato from A. to the effect that 
he had seen B. kill C. affords sufficient 
^ound for charging A. ^vith perjury, if 
the statement was made with a view to 
judicial proceedings against B. for 
the murder of O., even though the 
mckgistrate at the date of the affidavit 
doubted whether C. had been killed at 
all, & it afterwards appeared that C. 
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7257. -.] — ^No commitment on a 
foreign affidavit, as perjury cannot be assigned.* 
Musgrave V, Mhdbx (1816), 19 Ves. 652 ; 34 E. B. 
657, L. 0. 

7258. .] — Under Common Law Pro- 

cedure Act, 1854 (c. 125), deft, may deliver inter- 
rogatories to pltf., who is a foreign subject resident 
out of the jurisdiction of the ct. abroad. Qu, : 
whether a foreigner suing here by attorney, & 
making an affidavit abroad, in the course of the 
cause, can be indicted for perjury. — Pohl v. 
Young (1855), as reported in 25 L. j. Q B. 23 ; 
4 W. B. 84. 

7259. Effect of ambiguous expressions.] — B. v. 

Newton, No. 7328, post. 

7260. By illiterate deponent — Aflfidavit not read 
over to deponent.] — Deft., who understood Eng- 
lish &> Yiddish, but not German, & who could not 
read or write, swore an affidavit with another 
man. The affidavit, which was, in fact, untrue, 
was not read over by the comr. to deft, or to the 
other deponent, but it was translated, in German, 
to the other deponent by an interpreter. No 
evidence was given to show that the affidavit was 
read over to deft, by any one in a language which 
he understood ; — Held : there might be a case to 
go to the jury if a deponent swore to the truth of 
the contents of a false document without knowing 
what the contents were. — K. v. Petricus (1903), 
07 J. P. 378. 

Proof of signature to.] — See Nos. 7395-7406, j)osi. 


Sub-sect. 5. — Judicial Proceeding. 

A. In General. 

7261. What is a Judicial proceeding — Evidence 
before grand Jury.] — K. v. Hughes, No. 7428, post. 

7262. Naval coiut martial.] — Where a clear 

defect of jurisdiction appears on the face of the 
indictment, or is shown by affidavit, the ct. wall, 
on the appln. of deft., quash the indictment after 
he has pleaded. In a doubtful case the ct. will 
exercise its discretion, leave deft, to his remedy 
by writ of error. An indictment under the Naval 
Discipline Act, 1861 (c. 115), s. 67, charged that 
deft., on his oath before a court martial, held on 
board of Her Majesty’s Ship “ H.,” then being on 
the high seas & within the jurisdiction of the 
Admlty. of England, wilfully & corruptly did give 
false evidence, contrary to the form of the statute, 
etc., & against the peace, etc. Qu. : (1) whether 


this was an indictment for perjury within Vexatious 
Indictments Act, 1859 (c. 17), s. 1. (2) Whether 

that enactment extended to offences committed 
on the high seas. (3) Semhle : taking a false 
oath before a court martial is perjury at common 
law.— B. V. Heanb (1864), 4 B. & S. 947; 8 
New Bep. 466 ; 33 L. J. M. 0. 116 ; 9 L, T. 719 ; 
28 J. P. 500 ; 10 Jur. N. S. 724 ; 12 W. B. 417 ; 
9 Cox, 0. C. 433 ; 122 E. B. 714. 

Annotaiions : — As to (1) Befd. Knowlden v. R. (1864), 5 
B. & S. 632. As to (3) Refd. R. v. Tomlinson (1866), 12 
Jut. N. S. 945. Generally, tfentd. Ryland (1867), 10 
W. R. 280 ; R. v. Yates (1883), 48 J. P. 102 ; R. v. Boaler 
(1890), 7 T. L. R. 3 ; R. v. Thompson (1913), 78 J. P. 212. 

7263. Inquiry before local marine board.]- 

Wilful & corrupt false swearing before a local 
marine board lawfully constituted upon a matter 
material to an inquiry then being lawfully investi- 
gated by them in pursuance of 17 & 18 Viet. c. 
104, is perjury, & indictable as such. — B. v. 
Tomlinson (1806), L. B. 1 C. C. B. 49 ; 36 
L. J. M. C. 41 ; 15 L. T. 188 ; 30 J. P. 788 ; 12 
Jur. N. S. 945 ; 15 W. B. 46 ; 10 Cox, C. C. 332, 
C. C. B. 

7264. Arbitration under Workmen’s Com- 

pensation Act — Before county court Judge.] — 

Arbn. before a county ct. judge to settle a question 
of compensation under the Workmen’s Compensa- 
tion Act, 1906 (c. 58), is a judicial proceeding, 
& therefore an indictment for perjury will lie in 
respect of false evidence given on oath in a material 
particular in the course of the arbitration. — -B. v. 
Cbossley, [1909] 1 K. B. 411 ; 78 L. J. K. B. 
299 ; 100 L. T. 463 ; 73 J. P. 119 ; 25 T. L. B. 
225 ; 53 Sol. Jo. 214 ; 2 B. W. C. C. 451 ; 22 Cox, 
C. C. 40 ; 2 Cr. App. Bep. 8, C. C. A. 

7265. Informal sitting of magistrates — As 

licensing authority.] — B. v. Shaw, No. 7245, ante. 

7266. Taxation of costs — Before taxing 

master.] — B. v. Beames (1848), 10 L. T. O. S. 
428. 

7267. Answering Interrogatory — Ecclesi- 

astical court.] — B. V. Worley, No. 7298, post. 

7268. Action against non-existent person.] 

— Applt. C. was charged with aiding & abetting 
one P. in swearing an affidavit in which P. deposed 
to having personally seived deft, with a writ in an 
action in which 0. purported to be pltf. No deft, 
to the action ever existed. The defence raised at 
the trial was that the affidavit was not sworn on a 
judicial proceeding as deft, had no existence in 
fact : — Held : the affidavit was sworn falsely 
within the terms of the Commissioners for Oaths 
Act, 1889 (c. 10), 8. 7. — B. v. Castiglione & 


meat for perjury in making: it con bo 
sustained. — Clendinning a. O'Malley 
(1842), 2 Dr. & War. 210 ; 1 Con. & 
Law. 363. — IR. 

n. Affidavit sworn abroad.] — Re 
Godson & Toronto City (1888), 16 
O. R. 275.— CAN. 


PART XX. SECT. 2, SUB-SECT. B.— A. 

o. Whal is a judicial xfroceedin^ 
— Statement on oath before justice in 
examination under search warrant.y— 
When a prisoner is brought before a 
single justice, not upon warrant or 
summons, but in the execution of a 
search warrant under 17 Viet. No. 3, the 
justioo has power, both at common 
law & under sect. 5 of that Act, to 
examine witnesses on oath, &: perjury 
may be assigned upon eyidence given 
at such an investigation. — R. v. 
Hammond (1878), 1 N. S. W. S. 0. R. 
N. H. 42.— AUS. 

p. Proceedings at petty sessions 

to commit for indictable offence .] — • 


A proceeding before a ct. of petty 
sessions to commit a prisoner to take 
his trial for an indictable offence Is a 
judicial proceeding. — R. v. Kermond 
(1898), 19 N. S. W. L. R. 392 ; 15 
N. S. W. W. N. 113.— AUS. 

inquest by police 
magistrate into origin of a fire .] — An 
inquest held by a police magistrate 
into the cause or origin of a fire Is 
Insufficient to ground an indictment 
for perjury, unless the Inquest has been 
held at the written request of two 
persons. Such an Inqpuest is not a 
Judicial proceeding. — ^R. v. Smith, 
[1908] S. Q. R. 83.— AUS. 

J., Examination for discovery.] 

— Accused having been charged with 
perjury, committed on his examina- 
tion for discovery before the regis- 
trar in a civil suit, his counsel took 
the objection that perjury could not be 
assigmed on examination for discovery : 
— Held : as every statement made upon 
oath by the person oxamiued during 
his examination for discovery forms 


part of his evidence at the trial, it is 
evidence given in a judicial proceeding 
within Criminal Code, s. 145. — R. v. 
T (1906), 12 B. C. H. 223.— CAN. 

8. Cross-examination on affidavit 

— Absence of registrar. ] — Where an 
order had been made in a pro- 
ceeding under Guardian's Appointment 
Act for cross -examination on an afd- 
davit : — Held : the judicial proceeding 
ended when the registrar left the room 
in which the cross-examination was 
being held after swearing the witness, 
leaving the official stenographer to take 
the cross-examination In shorthand. — 
R. V . Rulofson (1908), 14 B. C. R. 79 ; 
8 W. L. R. 197 ; 14 C^an. Grim. Gas. 
253.— CAN. 

t. Registrar under Manhood 

Suffrage Registration Act.] — The regu- 
larity & legality of the appointment of 
M. to act as R^Jstrar under Mazihood 
Suffrage Registration Act, 7 Edw. VII. 
0 . 5, being disputed : — Held : he was 
de facto a Regristrar ; the proceedings 
before him were ** judicial proceedings " 
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Sect 2 . — Perjury : Svb-aect 5, <fe .5 .] 

POBTBOUS (1012), 106 L. T. 1023 ; 76 J. P. 351 ; 
28 T. L, B. 403 ; 23 Cox, C. C. 46 ; 7 Cr. App. Bep. 
233, a 0. A. 

7269* Abortive trial.] — An indictment 

alleged that the cause came on to be heard & was 
duly tried by a jury ** Held : sufficient, although 
no verdict given, the trial ending in a non-suit. — 
B. V, Bray (1862), 9 Cox, C. O. 218. 

7270. Effect of amendment of record — After 
evidence given.] — Testator bequeathed the residue 
of his estate to his wife A. for her life, & the 
legatee, describing herself as A., widow, filed a bill 
against the exors. for the administration of the 
estate ; but, it appeping that J., the first husband 
of the legatee, was living at the time the ceremony 
of marriage was performed between her & testator, 
& at the time of filing the bill she filed a supple- 
mental biU, describing herself as P., alias A., by 
her next friend, against J., for the purpose of 
making her husband a party to the suit : — Held : 
(1) this was not such an alteration of the frame 
of the record as to render the evidence taken in 
the first cause inadmissible at the hearing of the 
two causes ; (2) the amended description of pltf. 
in the supplemental bill could not affect the 
liability of a witness examined in the original suit 
to be indicted for perjury, if he swore falsely. — 
Giles v. Giles (1836), 1 Keen, 685 ; 48 E. R. 
471 ; svb nom. Penfold v. Giles, 6 L. J. Ch. 4. 

GfcTicraZZi/, Mentd. Bliley u. Matthews (18G3), 

11 W. K. 614. 

'7271. -.] — Perjury was assigned on 

an answer in Chancery to a bill before it was 
amended ; — Held : to support the allegations 
respecting the bill, it was sufficient to put in the 
amended bill & prove that the amendments were 
in the handwriting of a clerk in the Six Clerks 
Office, whose duty it would be to make them, but 
that it was not necessary to call the person who 
made the amendments. — R. v, Laycock (1830), 
4 C. & P. 326. 

B, Jurisdiction of Court, 

7272. What is defective Jurisdiction — Abatement 
of action— On death of party.]— If a co-pltf. die, 
the suit will be abated unless the death be sug- 
gested according to 8 & 9 WiU. 3, c. 11, s. 6. 
Therefore if a co-pltf. die after issue joined, a trial 
without such suggestion on the record, would be 


extra-judicial ; & consequently no perjury could 
be assigned upon any false evidence given at such 
trial. — R. v, Cohen (1816), 1 Stark. 611. 

Annotationa : — ^Reld. Pell v. Linnell (1868), L. R. 3 C. P. 

441. Mentd. R. v. Kenrick (1843), 5 Q, B. 49 ; Bamewall 

V. Sutherland (1850), 1 L. M. & JP. 159 ; Benge v. Page 

(1854), 2 C. L. R. 1382. 

7278. Abortive bankruptcy proceedings.] — 

Comrs. acting under a fiat of bkpey. adjudicated 
A. to be a bkpt. & afterwards B. was examined 
before them touching the estate of A., & gave 
evidence which was alleged to be false ; B. being 
indicted for perjury, it appeared on the trial that 
the petitioning creditor’s debt, on which the fiat 
had issued, was not of sufficient amount ; but it 
also appeared that A. owed other debts which 
might have been substituted for the petitioning 
creditor’s debt by order of the Lord Chancellor, 
under section 18 of the stat. 6, Geo. 4, c. 16, so as 
to have rendered the fiat valid, but that no such 
order had been made : — Held : B. could not be 
guilty of perjury on tliis examination. Sernble : 
if B. had been examined by the comrs. on the 
preliminary proceedings before them to ascertain 
whether A. should be adjudged a bkpt. or not, B. 
might have been guilty of perjury even though 
there had been no good petitioning creditor’s 
debt. — B. V. Ewington (1841), Car. & M. 319 ; 
2 Mood. C. C. 223, C. C. R. 

7274. Summons issued without sworn infor- 

mation.] — ^IJnder 6 & 7 Will. 4, c. 65, s. 9, an 
information under the Game Act, 1831 (c. 32), 
if laid by a person not deposing an oath to the 
matter of charge, must distinctly show that the 
charge was deposed to by some other credible 
witness on oath. If the infoimation leaves this 
doubtful, all further proceedings upon it are witli- 
out jurisdiction ; &, if deft, is summoned A: 

appears to answer the charge, a witness giving false 
evidence on the hearing cannot be convicted of 
perjury.— R. r. Bcotton (1814), 6 Q. B. 493 ; 
1 Dav. & Mer. 501 ; 1 New Bess. Cas. 27 ; 13 
L. J. M. C. 58 ; 2 L. T. O. B. 327 ; 8 J. P. 55, 
409 ; 8 Jur. 400 ; 111 E. R. 1335. 

Annotations: — Consd. R. v. Berry (1859), 8 Cox, C\ C. 121. 

Distd. R. V, Hughes (1879), 4 Q. B. D. 614. 

7276. -.] — An information on oath is 

not necessary to ^ve a justice jurisdiction to 
convict of an offence under 7 & 8 Geo. 1, c. 30, 
s. 24, the provision in sect. 30 being cumulative. 
Where, therefore, upon an indictment for x)erjury, 


within the meaning of Criminal Code, 
8. 171 ; & defte. might properly be 
convicted of perjury in respect of oathE 
taken before him in those proceedings, 
— R. r. Mitchell, R. u. West (1913), 
27 O. L. R. 615 ; 4 O. W. N. 605 ; 10 
B. L. R. 717.— CAN. 

Proceedings held without 

authority — TaHnp ex varie statement 
of person found in illegal possession oi 
lujuor ,] — The obligation imposed on a 
person found with liquor in his posses- 
sion to disclose on oath or affirmation 
the source from which he obtained it 
(Intoxicating Liquors Act, 1916, N. B„ 
8, 179), does not arise unless such 

S erson admits having drunk liquor on 
le same day. Where there has been 
no such admission the magistrate 
has no authority to require the dis- 
closure under sect. 179, & perjury can- 
not be assigned under Code, s. 172 (a), 
for false statements in a solemn 
declaration purporting to be made 
under that Act, as the proceeding was 
not a “ judicial proceeding ** wJtliSi the 
Code definition . — Ex p, Lindsay 
(1918), 30 Can. Crim. Cas. 387. — CAN. 


b. Where jurisdiction ques- 

tioned.] — Upon a trial before the 
county ot. Judge of Yale exercising 
criminal jurisdiction for perjury alleged 
to have been committed at a previous 
trial of accused befoi*e a ct. of sum- 
mary jurisdiction at Princeton of 
keeping a common gaming-house, there 
was no evidence showing that the 
alleged crime for which he waa first 
tried took place In the county of Yale; 
there was ovideiice that it took place 
in Princeton, but none that Princeton 
was in the county of Yale. On a 
stated case a question reserved for the 
opinion of the ct. was whether the 
alleged oflfonco of perjury was com- 
mitted in a judicial proceeding within 
the meaning of Criminal Code. The ct. 
being equally divided, the conviction 
was sustained. — R. u. Irwin (1919), 27 
B. C. R. 226.— CAN. 

c. After evidence recorded — 

Deposition read over in place not a 
court.] — A. was conviotoa of giving 
false evidence In a judicial proceeding. 
It was proved that after his evidence 
had been recorded, his deposition, upon 


which the assignments of perjury weic 
based, was read over to him by the ct. 
clerk, in a place where neither the 
judge nor vakils wore present : — Held : 
the conviction could not be sustalnecl. 
— Kamatchinathan Cheity V . K. 
(1904), I. L. K. 28 Mad. 308.— IND. 


PART XX. SECT. 2, SUB-SECT. 6,— B. 

d. What is defective jurisdiction — 
Defects in information .] — On a trial for 

S orjury, it is no defence that the charge 
urlng the trial of which the alleged 
perjury was oommittod, was founded 
on a defective information ; the magis- 
trate having power to amend. — R. v. 
Webster (1880), 1 N. S. W. L. R. 325. 
— AUS. 

e. .] — An Information was 

laid in the form of an information 
for an indictable offence, charging a 
person with larceny, without alle^g 
whose property the goods wore. A 
resident magistrate ti*eated the case 
summarily under Justloes of the Peace 
Act, 1866, 8. 83, &> acquitted prisoner. 
E. was convicted on an indictment for 
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it wa« proved that defts. had sworn falsely before 

a justice of the peace upon the hearing of an 

information not upon oath, for an offence under 

®®ct. 24 : Held : they were properly convicted. — 

?• (1863), Dears. 0. 0. 106 ; 22 

ft i- ; 21 L. T. O. S. 108 ; 17 J. P. 279 ; 

^ 5 1 C. L. R. 70 ; 6 Cox 

C. 0. 160, C. 0. R. 

Blake v. Beech (1876), 1 Ex. D. 320; 

R. 1?. Hughes (1879), 4 Q. B. D. 614. 

7276. Warrant Issued without information 

or oath.] — -H., a police constable, procured a war- 
rant to be illegally issued, without a wiitten 
information or oath for the arrest of S., upon a 
charge of “ assaulting & obstructing him, H., in 
the discharge of his duty.*’ Upon such warrant 
S. was arrested & brought before justices, & was, 
mthout objection, ^ tried by them & convicted. 
H., was afterwards indicted for perjury committed 
on the said trial of S., & convicted :—Held : H. was 
rightly convicted, notwithstanding that there was 
neither written information, nor oath, to justify 
the issue of the warrant, & the justices had juris- 
diction to hear the charge, though the warrant 
upon which the accused was brought before them 
was illegal.— R. v. Hughes (1879), 4 Q. B. D. 
014 ; 48 L. J. M. C. 151 ; 40 L. T. 085 ; 43 J. P. 
550 ; 14 Cox, C. C. 284, C. C. R. 

Anrwiaiions :-~'Reld, Re Maltby (1881), 7 Q. B. D. 18; 

tJoinrs. (1884), 48 J. P. 343 ; R. v. Fletcher 
’ Uixon t\ WellH (1890), 25 Q. B. 1). 
Hopkins (1891). 61 L. J. Q. B. 240; R. u. 

Mentd. R. v. Beckley (1887), 

TnoS’i?* D’E^^icourt (1888), 21 Q. B. D. 

109 , R. V, Tabruin, Exp, Dash (1907), 97 L. T. 551. 

7277, — No evidence of issue of summons.] — 

Deft, was indicted for perjury alleged to have been , 
committed by him on the hearing before justices | 
of a summons charging liim with being the father I 
of an illegitimate cliild : — Held : to support the 
indictment, it was necessary to give evidence of 
t he charge made by the mother, either by produc- 
tion of the original order made thereon, or by 
giving secondary evidence of the summons after 
notice to deft, to produce it ; &, in the absence of 
such notice, it was not sufficient to produce the 
minutes of the proceedings by the clerk to the 
ji^tices, those minutes being of no greater authority 
than the notes of a shorthand writer. 

provides that, upon complaint by 
the mother, the justice shall have power to sum- 
mon the putative father before him, &, upon the 
appearance of the pei’son so summoned, or upon 
service of such summons, to hear & 
adjudicate upon the case. A summons is therefore 
^cessary to give the magistrates jurisdiction 
(Wioma^N, J.). — R. V, Newall (1852), 19 
L. T. O. 8. 34 ; 0 Cox, 0. 0. 21. 

amendment of summons — 
Plalntin added.] — An unmarried woman having 
recovered judgment in a county ct. against A., 
obtained a judgment summons against him from 
the shenffs’ ct., London, under stat. 15 & 16 Viet, 
c. Ixxvii. At the hearing, it having been ascer- 


tained that pltf. had married in the meantime, the 
judge amended the title of the cause by inserting 
the husband’s name ; — Held : he had no power to 
do so, &, consequently, an indictment for perjury 
could not be maintained against deft, for false 
evidence given at that hearing. — R. v, Pearce 
(1863), 3 B. & S. 531 ; 1 New Rep. 232 ; 32 
L. J. M. C. 75 ; 7 L. T. 597 ; 27 J. P. 101 ; 9 
Jur. N. 8. 647 ; 11 W. R. 235 ; 9 Cox, 0. 0. 258 ; 
122 E. R. 200. 

Annotation : — Reid. R. tu Hughes (1879), 4 Q. B. D. 014. 

7279. Statute not imposing penalty for 

offence charged.] — The prisoner was indicted for 
perjury committed by him as a witness on an 
information before justices against B. for furiously 
riding, contrary to Highway Act, 1836 (c. 50), 
s. 78 : — Held : as that sect, gives the justices 
no jurisdiction to impose any penalty for furious 
riding, the prisoner did not commit the offence of 
perjury. — R. v. Bacon (1870), 22 L. T. 627 ; 11 
Cox, C. C. 540. 

7280. Offence under licensing laws — Non- 

production of licence.] — In an indictment on a 
ixearing for perjury against a keeper of a beer- 
house for knowingly peimitting drunkenness on her 
premises contrary to the tenor of her licence. 
It was submitted that as the licence to the beer- 
house keeper was not produced, there was no 
offence to which the justices could inquire. 

It is not sufficient to show a general jurisdiction 
in the justices to inquire into such a charge as is 
laid in the information, but they must have 
jurisdiction in the particular case. If there was 
no licence there could be no offence, &; therefore 
no jurisdiction. The licence is not produced, 
de non apparentibus ei de non existentibus eadem 
est ratio (Oleasby, B.). — K. r. Wirxis (1872), 12 
Cox, 0. O. 104. 

7281 . Examination of bankrupt — In absence 

of registrar.] — The prisoner was convicted of 
perjury alleged to have been committed in an 
examination by “ the Ct.” under Bkpey. Act, 
1883, s. 27. It appeared that he was summoned 
under sect. 27 before a county ct. having juris- 
diction in bkpey. The oath was administered 
to the prisoner in ct. by the Registrar. The 
Registrar remained in ct. The examination of 
the prisoner, in the course of which the answers 
in question were given, took place in a room used 
for examinations, in the absence of the Registrar : 
— Held : there had been no valid examination by 
“ the Ct.” within sect. 27, &. the conviction must 
be quashed. — R. v, Lloyd (1887), 19 Q. B. D. 213 ; 
56 L. J. M. C. 119 ; 56 L. T. 750 ; 52 J. P. 86 ; 
35 W. R. 653 ; 3 T. L. R. 701 ; 10 Cox, C. C, 235, 

C. C. R. 

7282. What constitutes jurisdiction — Hearing 
second application.] — Where perjury was com- 
mitted on an appln. for an order in bastardy made 
before justices, a former appln. having been dis- 
missed on the merits : — Held : the prisoners were 
rightly convicted of perjury. 

The magistrates had two points to inquire into : 


perjury at tlie hearing & determining 
of the case : — Held : defects in the 
information did not affect the juris- 
diction of the magistrate. — R. r. 
lY'^j*y®77),3C.A.3I2; 2J.R.N.S. 


affirmation a false statement. The 
proooodings in the trial at which the 
alleged false evidence was given were 
subsequently annulled, in consequence 
of the sanction for the prosecution 
being insufficient; — Held: the oon- 


fr J — 7 “ Sanction for prosecution in- 
fumcimt.]-^AcoiiaGd was convicted of 
inwnUoiiMly giving false evidence In 
a judicial proceeding, in having, as a 
witness therein, made on solemn 


viction of accused must be reversed. — 
II. V. Ravji Valad Taju (1871), 8 
Bom. Cr. Ca. 37.— IND. 

g. What constitutes jurisdiction — 
Master servan^-^-Claim for wages 


before magistrate.] — Deft, engaged to 
work with T. in 1860, Apr. 9, at $8 
per month ; the bargain being that he 
was to work for half a month, & as long 
as ho was found to suit, or until the 
fall ploughing was done. He left on 
Nov. 21, having told T., about three 
weeks previously, that he would like 
to go then, to which T. assented. 
Deft, complained of T. before a magis- 
trate for not paying his wages, & was 
indicted for perjury committed on that 
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^cU 2,— Perjury : Suh-aect. 6,j&. ; aub-aecL 6.] 

first, whether the case had been investigated 
before ; secondly, whether the party was liable to 
maintain the bastard. They therefore clearly 
had jurisdiction over the matter & power to 
administer an oath (PoUjOCK, C.B.). 

You may contend that the case cannot be heard 
twice before the magistrates ; the previous dis- 
missal, you may ar^e, may be a defence ; but 
you cannot maintain the proposition that the 
magistrates on the second inquiry had no jurisdic- 
tion to hear the application & administer an oath 
(Parke, B.). — R. v, Cooke & Hickley (1852), 

2 Den, 462 ; 16 J. P, 455 ; 16 Jur. 434 ; nom. 
R. v» Cook, R. v, Hickung, 21 L. J. M. 0. 136, 
0. C. R. 

7283. Residence of applicant.] — The 

mother of a bastard having been resident with her 
parents in one petty sessional division went to 
lodge at D., in another division, for the purpose of 
affiliating her child, D. being nearer & more con- 
venient for her than the place where the magis- 
trates acting for the other division met. She 
lodged at D. tlirec weeks before she applied for the 
summons & after obtaining the order went into 
service in the division in which her parents resided, 
but w’itliout returning to them ; she stated that 
she could not go back to them as they had nothing 
for her to do : — Held : the jury were warranted 
in finding that at the time of her appln. to the 
magistrates at D. she wtis residing within that 
petty sessional division ; consequently, the magis- 
trates had jurisdiction, & a conviction for perjury 
committed by her on that occasion was right. — 
R. V. Hughes (1857), 1 Dears. & B. 188 ; 26 
L. J. M. C. 133 ; 29 L. T. O. S. 115 ; 21 J. P. 293 ; 

3 Jur. N. S. 448 ; 5 W. R. 520 ; 7 Cox, C. C. 286, 
C. C. R. 

Annotations : — Mentd. Massey v. Burton (1857), 2 H. & N. 
597 ; Uunston v. Paterson (1858), 5 C. B. N. S. 2G7 ; 
Myott u. Bai’bcr (1863), 1 New Rep. 477 ; Vevera v. 
Mains (1888), 4 T. L. R. 724. 

7284. Summons Issued after service relation- 

ship ended— Master & apprentice.] — Prisoner was 
indicted for perjury committed before a police 
magistrate upon a summons taken out by him as 
an apprentice against liis master under the 4 Geo. 
4, c. 34, s. 2, for non-payment of wages : — Held : 
the magistrate had jurisdiction to adjudicate upon 
the complaint, although the summons was not 
taken out until the relation of master & servant 
had ceased, at any rate, he had jurisdiction to 
inquire into the existence of such relation. — R. v. 
Proud (1867), L. R. 1 C. C. R. 71 ; 36 L. J. M. C. 
62 ; 16 L. T. 364 ; 31 J. P. 357 ; 15 W, R. 796 ; 
10 Cox, C. C. 455, C. C. R. 

Annotation: — Reid. R. v, Castiglione & Porteons (1912), 7 
Cr. App. Rep. 233. 

7285. Delay in service of summons.] — A 

mother of a bastard child, within twelve months 


after the birth, applied for & obtained a sum- 
mons against the putative father, but it could not 
be served owing to the process server not being 
able to find him. About two years afterwards his 
address was discovered & a summons served, 
when he appeared & committed perjury ; — Held : 
the justices had jurisdiction to hear the complaint 
after twelve months, & a conviction for perjury was 
properly made. — R. v. Chugg (1870), 22 L. T. 
656 ; 34 J. P. 469 ; 11 Cox, C. C. 558, C. C. R. 

7286. Inquest held by deputy coroner.] — 

By 6 &; 7 Viet. c. 83, s. 1, coroners are empowered 
to appoint deputies. By sect. 2, No inquisition 
shall be quashed by reason of such inquisition 
having been taken before any deputy; instead of 
the coroner himself.” The prisoner being indicted 
for perjury committed upon an inquest held before 
a deputy-coroner, & the objection having been 
taken that there was no lawful or reasonable cause 
for the abseiice of the coroner: — Held: (1) the ^ 
question of lawful or reasonable cause was one 
for the judge, not for the jury ; (2) whatever the 
cause of absence, by sect. 2 a valid inquisition 
might have been founded upon the inquest, 4fc 
therefore the deputy had jurisdiction, & perjury 
was committed. — R. v. Johnson (1873), L. R. 2 
C. C. R. 15 ; 42 L. J. M. C. 41 ; 27 L. T. 801 ; 
37 J. P. 181 ; 12 Cox, C. C. 264, C. C. R. 

7287. Waiver of irregularity by defendant.] 

— The mother of a bastard child, more than twelve 
months old, applied to a justice for a summons 
against the prisoner, the putative father, alleging 
but not proving an oath that he had paid money 
for the maintenance of the child within twelve 
months from the birth. The summons issued in 
the form given by the sched. to 8 & 9 Viet. c. 10, 
except that it stated that the woman alleged that 
the man had paid money within the twelve months, 
instead of saying that she had given proof of the 
fact. The prisoner appeared & took no objection 
to the summons or the proceedings on which it 
was foimded, but denied the paternity, & falsely 
swore he had not paid any money as alleged. Th») 
prisoner was on this indicted for perjury & con- 
victed. On the trial, it was objected, that the 
magistrate had no jurisdiction, as proof on oath 
that the money had been paid as alleged was 
necessary, under 7 & 8 Viet. c. 101, s. 2, & 8 & 9 
Viet. c. 10, to give the justices authority to issue 
the summons, & it was immaterial at the hearing 
whether the money had been paid, as proof of that 
fact was only necessary prior to the issuing of the 
summons: — Held: (1) had the objection of the 
want of proof on oath of payment of the money, 
& of the variation of the summons from the form 
given by the statute, been taken before the 
magistrates, it probably ought to have prevailed, 
but that this was a mere irregulaiity in process 
to bring a deft, into ct. in a proceeding in the 
nature of a civil suit, & the prisoner waived it by 


occasion, & found guilty : — Held : the 
hiring was such as to give the 
magistrate jurisdiction under 0. S. U. C., 
c. 7 5 ; & the conviction was affirmed. — 
R. V. Walker (1861), 21 U. O. R. 34.— 
CAN. 

h. Mayisirate assuming juris- 

diction.] — The hearing of a charge by 
a magistrate, assuming to act as a 
justice of the peace having authority to 
hear it, is a judicial proceeding within 
the meaning of Criminal Code, s. 145, 
& a person swearing falsely upon such 
hoormg may be properly convicted of 
perjury, notwithstanding that the 
ma^strate had no jurisdiction over the 
subject matter of the complaint. — 


Drew v. R. (1902), 33 S. C. R. 228.— 

CAN. 

7287 i. Waiver of irregular ity hy 

defCTidant.] — Accused was arrested by 
a police constable, & brought before a 
police magistrate, when a charge of 
gambling with dice on the Lord’s day 
was laid against lilm. So far as 
appeared no information was laid, but 
the constable bad a warrant, which he 
read to accused. The latter made no 
objection to the manner in which he 
had been brought before the magistrate 
or in which the charge had been laid ; 
his trial was proceeded with & in 
testifying on his own behalf he oom- 
lolttod the perjuries for which he was 


indicted : — Held : the magistrate had 
jurisdiction. — R. v. Yaldon (1908), 12 
O. W. R. 384 ; 17 0. L. R. 179.— CAN. 

7287 ii. .1 — ^Where accused 

was tried for intentionally making a 
false statement In the course of pro- 
ceedings taken before a Re^trar : — 
Held : even assuming that such 

proceedings were taken imder Regis- 
tration Act, 8, 72, & not as they 
should have been, under s. 73, the 
appearance of acousod before the 
Registrar & his taking no objection to 
the form of the proceedings wlU cure 
the irregularity for the pujmoses of a 
criminal trial under Registration Act, — 
R. V. Batebab Mandal (1884), 1. L. R. 
10 Oalc. 604.— IND. 
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not tal^g any objection at the hearing, & by then 
going into the merits of the case ; (2) it was 
necessary at the hearing to make proof of the 
alleged payment ; & further, that such proof was 
also material as corroborative evidence of the 
paternity. — R. v. Berry (1859), Bell, C. C. 46 ; 
28 L. J. M. 0. 86 ; 32 L. T. O. S. 324 ; 23 J. P. 
86 ; 5 Jur. N. S. 320 ; 7 W. R. 229 ; 8 Cox, C. C. 
121, C. C. R. 

Annotations : — ^Folld. R. v, Siirmions (1859), Boll, C. C. 168 ; 

R. V. Fletcher (1871), L. R. 1 0. C. R. 321. Befd. R. v. 

Proud (1867), 15 W. R. 796 ; R. v. Hughes (1879), 4 

Q. B. D. 614. Mentd. Smith v. Roche (1859), 28 L. J. C. P. 

237. 

7288. .1 — A. was indicted for perjury, 

committed before the justices in petty sessions on 
the hearing of a summons in bastardy, under 
7 & 8 Viet. c. 101, s. 2 ; no proof had been given to 
the summoning justice that deft, had paid any 
money for tlie maintenance of the child within 
twelve months next after its birth, which had not 
in fact been done, but no objection was taken by 
the deft, on that account, tlie summons being in 
the form given in Bastardy Act, 1844 (c. 10), 
Bched. no. 6, alleging such payment of mainte- 
nance : — Held : the justices in potty sessions had 
jurisdiction to hear the complaint, & deft, had 
waived tlie objection, the summons of the sum- 
moning justice being matter of process only, & not 
of substance essential to the jurisdiction of the 
justices in petty sessions. — R. v. Simmons (1859), 
Bell, 0. C. 168 ; 28 L. J. M. 0. 183 ; 33 L. T. O. S. 
153 ; 23 J. P. 309 ; 5 Jur. N. S. 578 ; 7 W. R. 
439 ; 8 Cox, C. C. 190, C. C. R. 

Amwtatinnfc—Retd, P. r. Proud (1807), 15 W. 11. 790 ; 

K. V. Hughes (J879), 4 Q. B. D. 014. 

7289. .] — R. V. Shaw, No. 7110, post. 

7290. .J — The prisoner was convicted 

of perjury alleged to have been committed upon 
the hearing of an appln. for an order of alliliation. 
The information laid by the mother was duly 
proved ; Sc it was shown that the jiutative father 
appeared before tlie justices, & that evidence was 
given on both sides : — Held : the father having 
appeared, & not having raised any objection to the 
summons, it was not necessary to refer to it or 
give any evidence of its existence on the trial for 
perjury. — R. v. Smith (1867), L. R. 1 C. O. R. 
1 10 ; 37 L. J. M. C. 6 ; 17 L. T. 263 ; 32 J. P. 
405 ; 16 W. R. 140 ; 11 Cox, C. C. 10, C. C. R. 

Annotatiunii : — Refd. R. v. Chngg (1870), 22 L. T. 556; 

Blake V. Beech (1876), 1 Ex. B. 320 ; R. v. Hughes (1879), 

4 Q. B. D. 614. 

7291. .] — ^A summons was issued by a 

justice to the putative father of a bastard child 
upon an application made by the mother before 
the birth of the child, under 7 & 8 Viet. c. 101, s. 2. 


No written deposition was made at the tune of the 
appln. The parties app^ed at the petty ses- 
sions according to the exigency of the summons, 
& the case was heard without objection, when the 
father swore wilfully & falsely as to a material 
fact : — Held : the appearance at the petty ses- 
sions &; the hearing without objection raised, cured 
the defect in the appln. for the summons, if there 
was any, & the justices in petty sessions had 
jurisdiction to hear the parties before them, & the 
father was rightly convicted of perjury.— ~R. v. 
Fletcher (1871), L. R. 1 O. C. R. 320 ; 40 
L. J. M. C. 123 ; 24 L. T. 742 ; 35 J. P. 789 ; 
19 W. R. 781 ; 12 Cox, 0. C. 77, C. C. R. 


Annotatums : — Gonsd. R. v. Hughes (1379), 1 Q-.IJ* 

Expld. Dixon V. Wells (1890), 6 T. L. R. 322. Refd. 
Blake v. Beech (1876), 1 Ex. D. 320 ; Pickavance v. 
IMekavance. flOOllP. 60. 


Sub-sect. 6. — Materiality of Statement. 

See Perjmy Act, 1911 (c. 6), s. 1 (6). 

7292. General rule.] —Styles’s Case (prior to 
1628), cited in Het. 97 ; 124 E. R. 372. 

Annotation : — Refd. Alien v. Westley (1628), Hot. 97. 

7293. Statement need not amount to con- 

clusive proof.] — R. V. Rhodes (1703), 2 Ld. Raym, 
886 ; 92 E. K. 92. 

Annotations: — Mentd. R v. O’Connor (1843), 5 Q. E- 16 J 

O ’Connell v, K. (1814), 11 Cl. & Fin. 155 ; R. v. Daily 

(1819), 7 State Tr. N. S. 795. 

7294. Whether materiality affected by 

reversal of judgment.] — was indicted for 
perjury, alleged to have been committed on the 
trial of B. for perjury. The indictment against 
A. averred that tlio evidence ho gave on the trial 
of B. was material, & that B. was convicted. It 
appeared that B. was convicted & sentenced, but 
that the judgment against B. was afterwards 
reversed on writ of error : — Held : the reversal of 
the judgment against B. was no ground of defence 
for A. as showing that his evidence could not 
have been material, & it did not negative the 
allegation, that B. had been convicted. — R. v. 
Meek (1840), 9 C. & P. 513. 

7295. Statement must bear on issue in the 

case.] — Wliere perjury is assigned upon evidence 
given before an arbitrator, upon a reference at 
nisi pviuSf of a cause & all matters in difference 
between the parties, it must be distinctly shown 
whether the evidence was material in respect of 
the matters in issue in the cause, or of the other 
matters in difference between the i^arties. R. v. 
Ball (1854), 0 Cox, C. C. 360. 


PART XX. SECT. 2, SUB-SECT. 6. 

7295 i. General rule — Statement must 
hear on issue in the case .] — Upon a trial 
for horse stealing prosecutor, in answer 
to questions put in cross-examination, 
swore that he was a duly qualified 
medical man & that his name as such 
waa in the registry of the Medical 
Board of N. S. W. Perjury was 
assigned on these statements & he was 
convicted : — Held : conviction was 
wrong. — H. v. Swift (1877), Knox, 
325.— ADS. 

7295 ii, .] — Any statement 

which goes directly or Indirectly to 
prove an issue is material. Where in 
an action for goods sold & delivered to 
L., evidence was given that a salesman 
attended at L.'s residence In Warwick 
Sc Bathurst Streets for orders. L. 
swore that he never lived In either 


of those streets : — Held, : material to 
the issue. — R. v. Lewis (1914), 10 
Tas. L. R. 48.— AUS. 

7295 iii. .] — An indictment 

for perjury stated that deft, produced 
an Information before a justice of the 
peace, &, being sworn to the truth of 
the matter contained therein, falsely, 
etc., deposed & gave information in 
writing that J. M. did feloniously 
shoot at him with Intent to murder 
him, the indictment setting out the 
information : — Held : it was unneces- 
sary to aver that the matter sworn to 
was material. — R. v* McGeooii (1872), 
2 C. A. 38.— N.Z. 

k. Prejudiceto fellow creature.*'] 

— ^At a trial in 1909, in which 
ho was sued for the value of a 
horse Sc cart, alleged to have been 
bought by him in 1902, applt. denied 


ibility, & swore that ho had not 
mod a horse & cart since 1899. He 
318 subsequently convicted of perjury, 
being shown that ho owned a horse 
cart in 1902 Sc 1903:— //cW: the 
atoriality of the statement coni- 
ained of to the question in issue, 
bich in English Law was an essential 
3 meiit of perjury, was equivalent to 
e “ prejudice of a fellow creature * 
lloman-Dutch Law ; that, as the 
itoment was material to the issue in 
e civil suit. Sc the neoossarj' oonse- 
lence thereof would bo damage or 
ejudlce to pltf. & as the statement 
18 made at judicial proceedings Sc 
IS false, he was rightly convicted. -- 
. V. Lalbhai (1909), 26 S. C. 413 ; 19 


J ^ question for the judge — 

Not for the jury .] — The question of the 
materiality of the evidence on which 
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2. — Perjury: Suh-eecLt 

^6. What is a material fact—Evidence as to 
credit.] — If a man gives evidence to the credit of 
a witness, though this be not in issue yet it is 
perjury (Holt, C.J.). 

Innuendo may explain the meaning of a word 
or sentence, but cannot add a new term to the 
proposition. — li. v. Gripe (1697), 1 Com. 43 ; 
sub nom, R. v, Griepe, 1 Ld. Raym. 256 ; 12 
Mod. Rep. 139 ; mb nom, R. v. Greep, Carth. 
421 ; Comb. 459 ; Holt, K. R. 535 ; 5 Mod. Rep. 
342 ; 2 Salk. 513 ; 92 E. R. 950. 

Annotation : — Befd. R. v. Alderton (175()), Say. 280. 

7297 . .] — R. V. Overton, No. 7441, 

post 

7298 , .] — On an indictment for per- 

jury alleged to have been committed in an answer 
to a certain interrogatory exhibited in a suit in 
the Ecclesiastical Ct., it appeared that a suit for 
divorce, on the ground of adultery had been 
instituted against prosecutor by his wife ; that 
deft, was a witness examined on behalf of the wife 
to prove her case ; that cross-interrogatories were 
exhibited to him by prosecutor by way of cross- 
examination, one of which, put for the purpose of 
impeaching his character, was the following : 

“ Have you not passed by the name of Abbott 
& also of Johnson ? ” His answer was, “ I have 
never passed by the assumed name of Abbott or 
Johnson.” It was clearly proved that he had : — 
Held : the question & answer were not sufficiently 
material to the issue to warrant the case going to 
the jury. — R. v. Worley (1849) 3 Cox, C. 0. 535. 

7299 . .]~In an action in the county 

ct. by an executrix, for goods sold, she falsely 
swore, on cross-examination, that she had never 
been tned at the Old Bailey & had never been in 
custody at the Thames Police Station : — Held : 
on the trial of an indictment for perjury, this 
evidence was material. — R. v. Lavey (1850), 3 
Car. & Kir. 20 ; 16 L. T. O. S. 206. 

Annotations: — Consd. U. Gibbon (18C2), Le. & Ca. 109 ; 

R. V. Baker, [1895] 1 Q. B. 797. Refd. 11. v, Courtney 
(1856), 7 Cox, C. C. 111. Montd. R. v. Lawlor (1853), 6 
Cox, C. C. 187 ; R. v. Diinning (1871), L. K. 1 C. C. R. 290. 

7300 . .] — All false statements wilfully 

& corruptly made by a witness as to matters wliich 
affect his credit are material, & he is liable to bo 
convicted of perjury in respect of them. A person 
charged with selling beer without a licence swore 
falsely that on a previous charge he had not 
authorised a plea of guilty, & that such plea was 
without his knowledge & against Ids will : — Held : 
as such statements affected his credit as a witness 
they were material, & he was rightly convicted of 
perjury. — R. v. Baker, [1895] 1 Q. B. 797 ; 64 
L. J. M. C. 177 ; 72 L. T. 631 ; 43 W. R. 654 ; 
11 T. L. R. 342 ; 39 Sol. Jo. 416; 15 R. 346, 
O. 0. B. 

Annotations Consd. R. v. tVheol«r, [1917] 1 K. 283. 
Mentd. Hunter r. Clare. [1899] 1 Q. B. 635. 


7301. Even though inadmissible.] 

On the hearing of an application for an order of 
affiliation against H., in respect of a bastard child, 
the mother, in answer to questions put to her in 
cross-examination, denied having had connection 
with G. G. was c^led to contradict her ; the 
justices admitted his evidence, & he wilfully & 
falsely swore that he had had connection with her : 
— Held: although the evidence of G. ought not 
to have been admitted to contradict the mother 
on a matter which went only to her credit, still, 
as it was admitted, it was evidence material to her 
credit ; &, consequently, so far material in the 
inquiry before the justices as to be capable ^ being 
made the subject of an indictment against G. for 
perjury. — R. v. Gibbon (1862), Le. & Ca. 109 ; 
31 L. J. M. C. 98 ; 5 L. T. 805 ; 26 J. P. 149 ; 
8 Jur. N. S. 159 ; 10 W. R. 350 ; 9 Cox, 0. C. 105, 
C. C. R. 

Annotations .— -Apld. R. V. Miillany (1865), 10 Cox, C. C. 97. 
Consd. R. V. Baker, [1895] 1 Q. B. 797 : R. v. Wheeler, 
[1917] 1 K. B. 283. Befd. Garbutt v, Simplon (1863), 32 
L. J. M. C. 186. 

7302. Action for redemption of mortgage — 
Statement as to notice of assignment.] — If in 

answer to a bill filed by A. for redemption of lands 
assigned to him by B. deft, swear that he had no 
notice of the assignment, & therefore imsiits on 
tacking another bond ‘debt due from B. to liis 
mortgage, this is a material fact on which perjury 
may be assigned. — R. r. Pkpys (1792), Peake, 187. 

7303. Denial in Chancery suit — Of agree- 

ment void by statute.] — Perjury cannot be assigned 
on an answer in Ch. denying a promise absolutely 
void by Stat. Frauds. — R. v. Benesech (1790), 
Peake, Add. Cas. 93. 

Annotations: — Refd. R. v. Yates (1811), Car. & M. 132; 

R. V. Gibbon (1862), Le. & Ca. 109. 

7304. -.] — In an answer in Ch. 
to a bill filed against deft., for the specific per- 
formance of an agreement relating to the purchase 
of land, deft, had relied on Stat. Frauds, & had 
also denied having entered into any such agree- 
ment. Upon this denial in his answer deft, was 
indicted for perjury ; — Held : the denial of an 
agreement, which by Stat. Frauds was not 
binding on the parties was immaterial & irrelevant, 

& deft, was entitled to liis acquittal. — R. v. 
Dunston (1824), Ry. & M. 109. 

Amwtatimui : — Refd. R. v. Yates (1811), Car. & M. 132; 

R. V. GIbbou (1862), Le. & Ca. 109. 

7305. Evidence as to other acts — Not 
amounting to a defence to the primary charge.] — 

R. V. ScoTTON, No. 7274, aiiie. 

7306. ,] — On an indictment for 

perjury committed on the hearing of a charge of 
assault by a man on his wife : — Held : an assign- 
ment of perjury in a statement by prisoner, as a 
witness for the husband, that he had seen the wife 
committing adultery, of which he had told the 
husband, is bad for immateriality, as the sup- 


perjury is assigned is for the judge & 
not for the jury. — R. v. Lewis, [1914] 
10 Tas. L. R. 48.— AUS. 

m. ,] — R, V, Courtney 

(1856), 5 I. C. L. R. 134.— IR. 

n. What is a material fact — Trial 
for rape — False statement by ivitness as 
to character. ] — To constituto the offence 
of perjury the alleged false statement 
must have been made concerning 
matter material to the issue, &; the 
common law of Cape Colony & that of 
England are practically the same on 
.his point. A. was charged with 
laving committed a rape on B. In 
he course of B.’s evidence, in reply 


to certain questions, she falsely stated 
that she had not tad immoral relations 
with another person: — Held: such 
statement was concerning a matter 
material to the issue, & that B. 
could rightly he convicted of the crime 
of perjury. — R. v. Stevenb (1890), 16 
S. C. 280 ; 9 C. T. R. 290.— S. AF, 

o. Action for wages against 

company — Denial of mernhership of 
company ,] — In a trial for perjury, 
alleged to have been committed in a 
case where prisoner, as a member of a 
CO., was sued under Masters & Servants 
Act, for wages due, prisoner swore he 
never was a member of the co. : — 
Held : the evidence was material, & 


Dorjury could bo assigned upon it. — R. 
v, Cohen (1864), 3 N. S. W. S. C. R. 
348.— AUS. 

p. Trial for houae'breaking — 

Evidence of alibi.}— At a trial for house- 
breaking & stealing, prisoner swore an 
alibi & the jury acquitted him. On a 
presentment for perjury with regard to 
the alibi : — Held : the jury in the trial 
for perjury were properly directed that 
they had no concern with the pro- 
ceedings at the trial where prisoner was 
acquitted, & therefore the fact that the 
previous jury might have believed the 
alihi was no defence in the trial for 
perjury. — R. u. McDermott (1899), 
U V. L. R. 636.— AUS. 
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posed statement would not be legally lelevant to 
th.e charge of assault as affording no ground of 
legal justification.— R. v. Tate (1871), 12 Cox, 

C. 0. 7. 


.-—DWa. R. i- Hewitt (19U\ 9 Cr. App. Rep 
192. Consd. R. v. Wheeler, [1917] 1 K. B. 283. 


7307. Trial for rape — Letter written at 
request of prosecutrix.] — ^An indictment for per- 
jury charged that the deft., upon a trial for rape, 
falsely swore that she never got W. to write a 
letter to her ; & that averment was prefaced by an 
allegation, that it was a material question whether 
she ever got one W. to write a letter for her : — 
Held : the allegation of materiality was sufficient. 
— R. v. Bennett (1851), 3 Car. & Kir. 124; 2 
Den. 240 ; T. & M. 567 ; 4 New Sess. Cas. 590 ; 
20 L. J. M. C. 217 ; 17 L. T. O. S. 135 ; 15 J. P. 
293 ; 15 Jur. 497 ; 5 Cox, C. C. 207, C. C. R. 

7308. Afflillation summons — Evidence 

affecting paternity.] — R. v. Berry, No. 7287, ante. 

7309. Action for debt — False name stated 

& acted on by judge.] — Prisoner was sued in the 
county ct. for debt, under the name of B. E. M. 
The judge came to the conclusion that the debt 
was due, but, before finding a verdict for pltf., 
asked prisoner what was liis name. Prisoner 
replied “ E.’* To questions by pltf.’s attorney 
prisoner denied that his name was B., & said that 
his name was E. only. The judge refused leave 
to amend the plaint, & struck out the cause. 
Prisoner was indicted for perjury ; & it was proied 
that his real name was B., but that he had latterly 
been known by the name of B. E. : — Held : the 
judge having acted upon them, these statements 
were sudiciently material to sustain a conviction 
for perjury. 

The objection taken on the part of deft, was, 
t hat the inquiry as to what was really Ids name w^as 
wholly immaterial. That objection cannot be 
sust ained. The question was jnit in the course of 
a judicial inquiry, & was so put by the judge while 
in the coui'se of forming his judgment on the case 
vV for Ids owm guidance in forndng such judgment. 
Prisoner thereupon swore tliat which was false, 
lie sy^mre it in a judicial jjroceeding for the purpose 
of alTeoting the decision ; & the statement lie made 
was material, because, on the strength of it, the 
county ct. judge altered Ids judgment for pltf. 
into one for deft. For my own part, I should be 
inclined to hold that any false swearing in a judicial 
proceeding with intent to mislead, whether material 
or not, would amount to the crime of perjury 
(Erle, O.J.). — R. V. Mullany (1865), Le. & Ca. 
593 ; 6 New Rep. 183 ; 34 L. J. M. C. Ill ; 12 
L. T. 549 ; 29 J. P. 421 ; 11 Jur. N. S. 492 ; 13 
W. R. 726 ; 10 Cox, C. C. 97, C. 0. R. 

7310. Action of trover — Evidence of signing 

delivery note.] — ^At the trial of an action of trover 
by P. against prisoner for some steel, the defence 
was that P., wldle the steel was lying at the railway 
station, sent for it, & signed a delivery note on 
receiving it, &; then sold it to prisoner. Prisoner, 
a witness, swore that the name, P., on the delivery 
note was P.’s writing, & that he saw him write 
it. Prisoner was indicted for perjury upon this 
evidence & found guilty: — Held: the signature 
to the delivery note was material evidence in the 
action, upon which perjury could be assigned. — 
R. V. Naybor (1868), 17 L. T. 582 ; 32 J. P. 132 ; 
16 W. R, 374 ; 11 Cox, 0. C. 13, C. C. R. 

Trial for perjury — Statement con- 
necting person charged with false document.]— On 

the trial of A., for perjury, in an affidavit made by 
him, & used on the taxation of costs, the signature 


to the affidavit was proved to be in A.’s hand- 
writing, but there was no evidence that A. was the 
person who swore to the truth of the affidavit. 
Deft, was then called as a witneas, & swore that 
the affidavit was used before the taxing master 
when A. was present, & that it was then publicly 
said that it was A.’s affidavit. Deft, was then 
indicted for perjury committed on A.’s trial, & 
the indictment alleged that it was a material 
question on such trial whether A. was so pi*esent 
before the taxing master, & whether the affidavit 
was then used in A.’s presence, & whether it was 
then stated publicly that the affidavit was A.’s : — 
Held : the above questions were material ones on 
the trial of A.— R. v. Alsop (1869), 20 L. T. 403 ; 
33 J. P. 485 ; 17 W. R. 621 ; 11 Cox, C. C. 264, 
C. C. R. 

7312. Evidence given before issue joined.] — • 

The general rule of practice is that a commission 
to examine witnesses in a cause shall not be 
granted before issue joined. But a commission 
may be so granted in an extreme case, & where 
without it, justice would be defeated, by the 
exclusion of material evidence ; as where pltf. in 
an action of promises applied for a commission 
immediately after action brought & before declara^ 
tion, intending to try at the next assizes, & the 
party whom it was proposed to examine was a 
witness to actual promises, & was to sail in five 
days for South Africa, purposing to remain there 
eighteen months. — Finney v. Beesley (1851), 17 
Q. B. 86 ; 117 E. R. 1214 ; sub norn. Fvnney i\ 
Beasley, 20 L. J. Q. B. 395 ; 15 .Jur. 898. 

Annofdiifms : — Consd. Martin v. Hemming* (1854), 10 Exch, 

478. Refd. Fischer v. Hahn (1803), 13 C. B. N. S. 659. 

7313. Evidence relating to inadmissible 
document.] — On a trial where it was material to 
prove whether J . had died before M,, deft, produced 
a document purporting to be a copy of J.’s will, 
& falsely swore tliat he had examined it with the 
original will in the registry at L. The judge 
offered to admit the evidence, but it was with- 
drawn ; it was, in point of law, inadmissible : — 
Held : the circumstances that the evidence was 
inadmissible & was withdrawn did not affect the 
question of x)erjury as it could not imrge the false 
swearing ; <&, as it was material wliether probate, 
of J.’s will was granted in the lifetime of M., if 
the evidence of prisoner liad been received, it 
would Ixave been material to the issue, &, conse- 
quently, the false oath of prisoner amounted to 
perjury. — R. v, Phillpotts (1851), 3 Oar. <&; Kir, 
135 ; 2 Den. 302 ; T, & M. 607 ; 21 L. J. M. 0. 
18 ; 18 L. T. O. S. 173 ; 15 J. P. 800 ; 16 Jur. 67 ; 

5 Cox, C. C. 363, C. C. R. 

Amfiotaiiona : — ^FoUd. R. v. Gibbons (1862), 9 Cox, C. C. 105. 

Refd. R. V, Mullany (1865), 10 Cox, C. C. 97. 

7314. Evidence of statements by third 
party.] — R. v, Owen, No. 7412, post. 

7315. Irrelevant evidence heard by magis- 

trates — On charge of libel.] — On the hearing of a 
charge before justices of maliciously publishing a 
defamatory libel, the justices proceeded to hear 
evidence of the falsehood & also of the truth of the 
libel : — Held : on an indictment for perjury, they 
had no jurisdiction to hear this evidence, & what 
the present deft, then swore as to the falsehood 
of the libel, & on which he was now indicted for 
perjury, was immaterial to the issue before the 
justices, & the evidence ought not to have been 
given. — R. v. Townsend (1866), 4 F. & F. 1089 ; 

10 Cox, C. C. 356. 

Annotation: — Refd. K. v. Carden (1879), 5 Q. B. D. 1. 
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Sect . 2 ^— ^ Perjury : Stih - secis . 6, 7 <£78,^.] 

7316. Denial of retainer of solicitor — On 
summons for taxation of costs.] — An indictment 
for perjury alleged that an attorney delivered his 
bill of costs ; that no application to have the bill 
taxed was made by the party chargeable, nor 
was the bill referred for taxation : that the 
attorney obtained a judge’s summons requiring 
deft, to show cause why the bill should not be 
referred for taxation ; that it became material 
in shoving cause to asceitain whether deft, had 
retained the attorney ; & that deft, falsely made 
an afli davit in the matter of the summons, denying 
the retainer : — Held : the question of retainer 
appeared by the indictment to be material. — 
Ryalls V. R. (1848), 11 Q. B. 781 ; 17 L. J. M. C. 
92 ; 11 L. T. O. S. 218 ; 12 J. P. 581 ; 12 Jur. 
458 ; 3 Cox, C. C. 36 ; 116 E. R. 667. 

Annotaiicms : — ^Mentd. King u, K. (1849), 13 Jur 742 ; 

Lavey v. II. (1851), 2 Den. 604 ; R. r. Castro (1880), 49 

L. J. Q, B. 747 : B.. v. Pierce (1887), 66 L. J. M. C, 85 ; 

R. V. Paul (1890). 25 Q. B. D. 202. 

7317. Sale of margarine as butter — State- 
ment by wholesaler as to quality of goods supplied.] 

— R. V, Hewitt (1913), 9 Cr. App. Rep. 192, 
C. C. A. 

7318. Evidence by accused in mitigation 

of punishment — After plea of guilty.] — R. v. 

Wheeler, No. 7240, ante . 

7319. Not statements regarding matters 

collateral to issue.] — Upon an indictment for per- 
jury, in a proceeding under an interpleader rule 
to ascertain the property in a certain pig, alleged 
I 0 have been committed by prisoner in swearing 
that the said pig, wliich had been taken under an 
execution issued against him, had been sold by 
liim on a certain day before the date of the execu- 
tion, it may become a material question whether 
or not the pig was sold on the day alleged, although 
that might not be material to the only question 
to be tried, viz. whether or not the pig had been 
ho 7 id fide sold by prisoner before the date of tlie 
execution. — R. v. Altass (1844), 2 L. T. O. S. 287 ; 
1 Cox. C. C. 17. 

7320. ,] — On the trial of B. charged 

with a robbery on W., prisoner cross-examined W., 
as to whether he had not met him the evening 
before the robbery along with M. A proposed to 
them to commit a burglary at T. Prosecutor 
denying this, prisoner called M. as Ms witness, 
who swore that he did meet prosecutor along 
vdth prisoner the night before the robbery, <fe that 
prosecutor did propose to them to commit a 
burglary as stated. On the trial of M. for perjury : 

- — Held , : the evidence was not material, & there- 
fore prisoner’s false swearing did not amount to 
perjury in law. — R. v. Murray (1858), 1 F. &; F. 80. 
Annoiaiion : — Refd. R. v. Gibbons (1862), 9 Cox, C. C. 105. 

7321. Although they may influence 

the decision.] — The circumstance that the state- 
ment may probably influence the person to decide 
will not make it material, if not legally material 
to the matter under consideration. — R. v. South-' 
WOOD (1858), 1 F. &; F. 356. 

7322. Unless they support a material 

false statement.] — Upon the trial of S. for robbery, 
prisoner, in support of an aVibiy swore, that S. was 


in a certain house at the time of the robbery ; that 
he had lived in that house for the last two years, 
& that he had never been absent from it more 
than two or three nights together during that 
time. In fact, S. had been confined in prison 
during one out of those two years ; — Held : the 
second & third allegations were material as tending 
to render more credible the truth of the first, & 
prisoner was rightly convicted of perjury assigned 
upon them. — R. v, Tyson (1867), L. R. 1 C. 0. R. 
i07 ; 37 L. J. M. C. 7 ; 17 L. T. 292 ; 32 J. P. 53 ; 
16 W. R. 317 ; 11 Cox, C. C. 1, C. C. R. 

7323. .] — Prisoner was indicted for 

perjury committed by Mm on the hearing of a 
summons, wMch he had taken out against prose- 
cutor before the justices at petty sessions, for 
using language calculated to incite Mm to commit 
a breach of the peace. The language used by 
prosecutor was in consequence of prisoner, as 
Ijrosecutor alleged, having kicked A struck a 
horse, & several witnesses were called who proved 
tMs. Prisoner’s attention was then called to 
what the witnesses had said, & he was asked on 
cross-examination whether it was true ; he, 
however, demed that he had ever kicked or struck 
the horse, & the justices thereupon committed 
liim for trial for perjury : — Held : no perjury could 
be assigned, as the statement by prisoner that he 
had never kicked or struck the horse was merely 
collateral.— R. r. Holden (1872), 12 Cox, C. C. 
166. 

7324. Falsity in justification of bail.] — Persons 
who forswear themselves in justifying bail before 
a judge are liable to the punishipent of wilful & 
corrupt perjury — Royson’s Case (1628), Cro. Car. 
146; 79E. R. 720. 

7325. .] — If a man offering himself as a 

bail will swear he has effects in such a place, he 
is not to be rejected ; but you may indict Mm for 
perjury.— Anon. (1773), Lofft, 145 ; 98 E. R. 579. 

7326. .] — If bail have sworn to a false 

account of their property without the privity of 
deft, or Ms attorney pltf.’s remedy is by indict- 
ment for perjury. — A’Becket v. (1814), 5 

Taunt. 776 ; 128 E. R. 897. 

7327. Subpoena duces tecum — Denial of posses- 
sion of document.] — Attachment will not lie 
against a witness served with a suh'pwna duces 
tecum if he do not produce a warrant described 
therein, because he says that he has not got in 
Ms custody ; although in truth it appear that 
he had it. TMs is properly matter for an indict- 
ment for perjirry. — Knight r. 1'almer (1800), 3 
Smith, K. B. 369. 


Sub-sect. 7. — Falsity and Deliberation. 

7328. Statement must be absolute — Ambiguous 
expressions — In affidavit.] — R. v. Newton (1844), 1 
Car. & Kir. 469. 

Annotation : — Refd. R. r. Roberts (1878), 38 L. T. 690. 

7329. Date of transaction.] — It is 

not a sufficiently precise allegation upon which to 
found an indictment for perjury that prisoner 
swore that a certain event ffid not happen witMn 


7327 i. Subjicetta duces iecnm — Demial 
of possession of document. }~Where a 
witness denies on oath that he has the 
possession of means of producing a 
articular document he can, if he hsis 
een guilty of falsehood, he prosecuted 
for giving false evidence in a Judicial 
proceeding.— Re Premchand Dow- 


I LATRAM (1887), 1. L. R. 12 Bom. 63. — 

IND. 


PART XX. SECT. 2, SUB-SECT. 7. 

q. Statement ynuat he absolute — 
Ambiguous expressions .] — On a prose- 


cution for perjury whore the assertion 
on which the charge is based is true in 
one sense & false in another the Crown 
must prove that it was false in the 
sense in which accused made It. — R. v, 
Hayforu, 119213 2 W. W. R. 990 : 62 
D. L. R, 90 ; 36 Can. Grim. Cas. 293 ; 
14 S. 0. R. 375.— CAN. 
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two fixed dates, his attention not having been 
called to the particular day upon which the trans- 
action was alleged to have taken place. — R. v. 
Stolady (1859), 1 F. & F. 518. 

Annotation Refd. R. V. London (1871), 24 L. T. 232. 

7830. Whether swearing to belief sufficient.]— 

That a man cannot positively recollect a fact, but 
should rather believe the affirmative, is a full & 
satisfactory answer by a witness on a commission 
of bkpt. — R. V, Miller (1773), 2 Wm. Bl. 881 ; 3 
Wils. 420: 96 E. R. 618. 

Annotations: — ^Reld. Ex p. Nowlan (1794), 6 Term Rep. 
118 ; Nobes v. Mountain (1822), 3 Brod. & Blngr. 233 ; 
Exp. Lord (1847), 16 M. & W. 462 ; Re Bradbury (1853), 
2 C. L. R. 685 ; Re Courtney (1861), 3 L. T. 899. 

7331. •.] — A bkpt. may be discharged by 
the comrs. if they have mistaken improbable 
answers for unsatisfactory ones ; for if he is 
perjured, he may be indicted, though he has not 
sworn positively but only that he believes, etc. — 
R. V. Pedley (1784), 1 Leach, 325. 

Annotation : — Refd. Ex p. Reid (1885), 49 J. P- 600. 

7332. .] — Perjury may be assigned as to 

what a man has sworn that he thought or believed. 
— R. V. SCHLESINGER (1847), 10 Q. B. 670 ; 17 
L. J. M. C. 29 ; 9 L. T. 0. 8. 170 ; 12 J. P. 196 ; 
12 Jur. 283 ; 2 Cox, C. C. 200 ; 116 E. R. 255. 

Annotations : — ^Refd. Exp. Reid (1885), 49 J. P. 600. Mentd* 
K, V. Courtney (1856), 7 Cox, C. C. 111. 

7333. .1 — A person swearing “ to the best 

of my belief ” swears thereby that he has a belief, 
A would be liable to an indictment for perjury if it 
turned out that he had no belief at all in the matter 
sworn to. — R oe Bradshaw (1866), L. R. 1 

E.xch. 106 ; 4 II. & C. 178 ; 35 L. .T. Ex. 71 ; 13 
L. T. 641 ; 12 .Jur. N. 8. 29 ; 14 W. R. 284. 

7334. Statement must be wilful.] — Perjury 
cannot be assigned on a mere mistake of fact. If 
a witness swear falsely & maliciously to a circum- 
stance, material to the issue, h(? may be indicted 
for perjury. — R. v. Muscot (1713), 10 Mod. Rep. 
192 ; 88 E. R. 689. 

Annotation: — ^Refd. Jordon v. Monoy (1854), 5 H. L. Cas. 
185. 

7335 . False evidence subsequently cor- 

rected.]— R. V, Carr (1669), 1 Sid, 418 ; 82 E. R. 
1191. 

Annotations : — Consd. Edwards v. M‘Leay (181 3), 2 Vos. & B. 
‘25() ; Edwoids v. Clengall (1840), 9 L. J. Ex. 65 ; R. v. 
Holl (1881), 45 L. T. 69. Refd. R. v. Jones (179i), l\*akc, 
1 • 

7336. Opinion insufficient — Construction 

of a deed.] — ^An indictment for perjury cannot be 
maintained, where the supposed perjury depends 
on the construction of a deed. — R. v. Crespigny 
( 1795), 1 Esp. 280, N. P. 

7337 . Proof of — Expression of malice.] — 

To support an indictment for perjury committed 
on a trial at the quarter sessions, ihree witnesses 


who heard the party examined, stated what he 
swore on that trial ; & the party was convicted, 
although neither of the witnesses took down the 
evidence as it was given, & neither of them pro- 
fessed to state the whole of the evidence that he 
gave. To show that the perjury was wiRul & 
corrupt, e^ddence may be given of expression of 
malice, used by the party towarcis the person 
against whom he gave the false evidence. — R. t\ 
Munton (1829), 3 C. & P. 498, N. P. 

7338. Attention drawn to subject- 

matter.] — Prisoner was asked three or four times 
whether he did at any time, either on his own 
account or that of A., have any coals on credit 
from P., to which prisoner always answered, “ 1 
did not ” : — Held : prisoner’s attention was 
sufficiently called to the subject so as to found a 
charge of perjury upon the answer, although no 
distinct transactions on credit were suggested to 
him during Ms examination. — R. v, London 
(1871), 24 L. T. 232; 35 J. P. 340, C. C. R. 

7339. Truth or falsity of statement immaterial.] 
— Styles’s Case, No. 7292, ante, 

7340. .] — Gurney’s Case (1611), 3 Co. 

Inst. 166. 

734L .] — OcKLEY & Whitlesbyes Case 

(1622), Palm. 294 ; 81 E. R. 1089. 

7342. .] — R. V. Edwards (1764), 1 Russell 

on Crimes & Misdemeanours, 8th ed. 474, n., 

C. C. R. 

7343. .] — R. V. Mawbey, No. 7546, post. 


Sub-sect. 8. — Evidence. 

A. In General. 

7344. Proof of defendant’s evidence — Whether 
proof of whole evidence required.] — In an indict- 
ment for perjury committed on the trial of a 
former cause prosecutor should be prepared to 
prove the whole of deft.’s evidence. — R. r. Jones 
(1791), Peake, 51, N. P. 

Annotation : — Dbtd. R. v. Rowley (1825), Ry. & M. 299. 
I lliiuk that propoHition too laivo ; Huppose that; there 
had been several issiioy on the former trial, & that the 
prisoner had griven evidence on all of them, hut that 
perjury was assij?ned on one only, can it he contended 
that it would ho necessary to prove all the testimony 
piven on the other issues ? I take the true rule to be 
this, that all the evidence referable to the fact on wldch 
perjury is assipned must be proved (LmiasDALE, J.). 

7345. ".] — Though to support an in- 
dictment for perjury committed on a former trial 
prosecutor must in general prove the whole of 
deft.’s examination, yet when the perjury was 
committed in swearing to a fact not connected 
with the general merits of the cause, proof of 
the cross-examination only is sufficient. — R. v. 


7334 i. Statement must he vrilful. ] — 
Deft, was convicted on a charge of 
perjury, that deft, falsely swore a sum 
of money was not received by him, 
whereas it was received by the firm of 
which deft, was a member. There was 
no allegation that deft., knowing that 
the money had been received, corruptly 
swore, etc., & the statement as sworn 
to appeared, to have been literally 
true ; — Held : conviction bad & must 
be set aside. — R. v. Cohn (1903), 36 
N. S. R. 240.— CAN. 

r. Proof of .] — Upon a prosecu- 

tion for giving false evidence, the law 
does not require proof of a corrupt 
intention. It is sufficient that there 
is proof of intention, & if the statement 
was false, & known to accused 4o be 


false, it may be presumed that in 
making it accused intentionally gave 
false evidence. — R. v. Amere Ali Khan 
(1871), 3 N. W. 133.— IND. 

a. — In a trial for perjury 

it must not only be proved that the 
matter sworn, or part of it, is false, 
but it must also appear, either cUreotly 
or from circumstances, that deft, knew 
it to be false. 

Applts. were convicted of perjury, in 
that upon a charge against them of 
assault they swore falsely either that 
“ they did not ** (on a certain occasion) 
“ see a native thrown out of a boat,** 
or that “ no native was thrown out of 
a boat.** It was clear that at the time 
of the alleged occurrence all the applts. 
were sleeping in the boat, dead drunk. 


There were no other circunistaDces 
from which the inference followed that 
applts. must have known tliat the 
native was throwTi out : — Held : there 
being no proof that accused knew 
they were swearing what was false, 
the appeal must be upheld. — R. v. 
McIntosh (1909), 3 Buch. A. C. 61. 
— S. AF. 


PART XX. SECT. 2, SUB-SECT. 8.— A. 

t. What evidence, is admissible — • 
Explanatory statements. ] — A person 
chaiged with perjury committed In 
a ci^l action is entitled to have put 
in evidence those parts of his testi- 
mony in the civil action which may 
be explanatory of the statements in 
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Beet, 2. — Ferjury: A, iSt B,] 

Dowlxn (1792), Peake, 227, N. P. ; avheequeni 
pToceedinge (1793), 5 Term Rep. 311. 

Annolaliom R. Rowley (1825), Ry. 8c M. 299, 

Refd. R. t?. Dunning (1871), L. R. 1 C. C. R. 290. Mentd. 
Dunn V. R. (1848), 18 L. J. M. C. 41. 

7346. .] — R. V. Rowley, No. 7392, 

post, 

7847, .] — Counsel for the prosecution 

in a case of perjury are only bound to read so much 
of the evidence as is necessary to the fair under- 
standing of the statement assigned as perjury ; 
but if they read the whole of the evidence, any 
documents referred to in it & necessary to render 
it intelligible must be produced ; though, if not 
per se necessary to the proof of the case, counsel 
for deft, cannot demand that they shordd be 
strictly proved. — R. v. Smith (1868), 1 F. & F. 98. 

7348. What evidence is admissible — Evidence 
admissible at first trial.] — On the trial of an indict- 
ment for perjury, alleged to have been committed 
on the trial of an indictment for an assault, all 
the evidence that was admissible on the trial of 
the indictment for the assault is admissible on the 
trial of the indictment for perjury. — R. v. 
Harrison (1864), 9 Oox, C. C. 503. 

7349. Not evidence of result of trial.] — R. v. 

Goodfellow, No. 7370, post 

7350. .] — F. was indicted for perjury 

committed by deposing, in an affidavit in a cause 
wherein he, F., was pltf., & E. deft., that E. owed 
him £50 : — Held : in support of this indictment, 
evidence was not admissible that the cause of F. 
against E. was, after the making of the affidavit, 
referred by consent, & an award made that E. 
owed nothing to F, — R. r. Moreau (1848), 11 
Q. B. 1028 ; 3 New Pract. Oas. 108 ; 17 L. J. Q. B. 
187 ; 11 L. T. O. 8. 150 ; 12 J. P. 534 ; 12 Jur. 
626 ; 110 E. R. 757. 

7351. Not statement of judge at trial.]- 

Statements made by a judge in giving judgment 
in an action are not admissible Jis evidence in the 
prosecution of a witness for perjury alleged to 
have been committed whilst giving evidence in 
such action. — R. v, Britton (1893), 17 Cox, C. C. 
627. 

7352. Words written by accused at trial.] — 

Deft, was indicted for perjury alleged to have been 
committed by him on the trial of an action in the 
coimty ct., by swearing that the signature to a 
document was not in his handwriting. The judge 
of the coimty ct. made deft, write his name in ct., 
& impoimded the genuine, as weU as the alleged 
forged signature : — Semble : on the trial for 
perjury, the jury might look at & compare the 
two signatures. — R. v. Taylor (1852), 6 Cox, C. C. 
58. 

7353. Letters of inducement sent to accused 

— Falsity in subsequent deposition.] — Deft, in a 
chancery suit sent letters to A. which induced A. 
to come forward make depositions in the suit. 
On an indictment by pltf. in that suit against A. 
for perjury committed in those depositions : — 
Held : the letters might be produced, & also the 
answers of A. before he was sworn. — R. v. Brooks 
(1848), 12 J. P. 663. 

7354. Not answers to questions — By election 


commissioners-— As to corrupt practices at election*] 

— The words ** except in cases of indicbnents for 
perjury in Corrupt Practices Prevention Act, 
1863 (o. 29), s. 7, apply only to perjilry committed 
before the comrs., &, therefore, on an indictment 
for perjury committed at the trial of an election 
petition, evidence of answers to comrs. appointed 
to inquire into the existence of corrupt practices 
at the election in question is not admi&sible. — 
R. V. Buttle (1870), L. R. 1 0. 0. R. 248 ; 39 
L. J. M. 0. 115 ; 22 L. T. 728 ; 34 J. P. 665 ; 18 
W. R. 956 ; 11 Cox, C. C. 566, a C. R. 

Annotation : — ^Refd. R. r. Ettridge, [1909] 2 K. B. 24. 

7366. -.] — On an informa 

tion for perjury laid by the A.-G. against a person 
who has given evidence before a committee or 
commission for inquiring into corrupt practiv-e, 
evidence of statements made by the person 
charged with perjury in answer to questions put 
by or before such election committee or comrs. is 
inadmissible. — R. r. Slator (1881), 8 Q. B. D. 
267 ; 51 L. J. Q. B. 246 ; 46 J. P. 694 ; 30 W. R. 
410. 

7356. To rebut evidence of accused — On 

charge of Indecent assault.] — R. v, Adams (1879), 
14 Cox, C. C. 215. 

7357. Whether evidence by accused admissible — 
To rebut charge In abandoned assignment.] — If an 

indictment for perjury contain several assignments 
of perjury, on one of which no evidence is given 
on the part of the prosecution, deft, cannot go 
into proof, to show that the evidence, charged by 
that assignment of perjury to be false, was in 
reality true. — R. v. Hemp (1833), 5 0. A P. 468, 
N. P. 

J5. Proof of Judicial Proceeding. 

See Perjury Act, 1911 (c. 0), s. 14. 

See^ generally^ Evidence. 

7358. In High Court of Justice.] — P ition r. 
Walter (1719), 1 Stra. 162 ; 93 E. K. 448. 
Annotation : — Reid. 11. v. Browne (1829), Mood. & M. 315. 

7359. New trial pending.] — R. v. Browne, 

No. 7385, post. 

7360. — If in an indictment for perjury 
against I)., it is averred that a cause was depending 
between B. <fc D., a notice of set-off intituled in a 
cause B. against D., & signed by the attorney 
of D,, is not sufficient evidence to support tlie 
allegation. — K. v. Stoveld (1834), 6 C. A P. 489, 
N. P. 

7361. .] — Upon an indictment for perjury, 

charged as having been committed on the trial of 
an action in the High Ct. of Justice, the existence 
of the action is sufficiently proved by the produc- 
tion, by the officer of the ct., of the copy writ 
filed under Ord. v., r. 7, & the copy pleadings filed 
under Ord. xli., r. 1, of the Rules of the Supreme 
Ct. — R. V. Scott (1877), 2 Q. B. D. 415 ; 46 
L. J. M. C. 259 ; 36 L. T. 476 ; 41 J. P. 391 ; 25 
W. R. 697 ; 13 Cox, C. C. 594, C. C. R. 

7362. At Central Criminal Court — Whether cer* 
tificate necessary.] — ^When a case of perjury is 
tried at the Central Criminal Ct. for an alleged 
perjury committed in that ct., proof of the trial 
in which the perjury was committed may be by 


respect of which the perjury is oharged. 
—R. V. COOTE (1904), 10 B. C. R. 285.— 

CAN. 

a. Judge* 8 wo/es.] — Accused, an 

aborigrinal native, was arraigned on 
an indictment charging him with 
having committed perjury In evidence 
given Dy him for the defence In a charge 


of horse -stealing preferred against 
another native, & heard at the last 
preceding session of the ct. before 
another judge. Counsel for accused 
wished to refer to judge's notes taken 
at previous trials, or to put them in 
evidence : — Held : the notes were not 
admissible in evidence, & could not bo 
referred to in any way. — R. v. Hiba Te 


Akau (1907), 26 N. Z. L. R. 471.— 

N.Z, 

PART XX. SECT. 2, SUB-SECT. 8.— B. 

b. At quarter sessions — Certificate 
of clerk of court.] — R. v. Drummond 
(1905), 6 O. W. R. 211 ; 10 O. L. R. 
546.--CAN. 




the production of the original documents from 
which a certificate, xmder Evidence Act, 1851 
(c. 99), s. 13, & Oriminal Procedure Act, 1861 
(c. 100), would be prepared without any record 
being made up, & without any such certificate 
being given in evidence. — R. v, Newman (1862), 
3 Car. & Kir. 240 ; 2 Den. 390 ; 21 L. J . M. C. 75 ; 
16 J. P. 117 ; 16 Jur. Ill ; 6 Cox, 0. C. 547, 
C. C. R. 

7363. At quarter sessions.] — ^An indictment for 

perjury in setting out the record of a conviction 
at the Middlesex Sessions, stated an adjournment 
to have been made by 0., Esq., & A., B., C., & D. 
& others, their fellows, etc., justices. An examined 
copy of the record of conviction when produced, 
stated the adjournment to have been made by C., 
Esq., & E., E., G., & others, etc.: — Held: (1) 
this defect might be cured by parol evidence of an 
adjournment made by the persons named in the 
indictment ; (2) no such evidence being given, 

the variance was fatal. Senible : a minute-book 
in which an entry of the proceedings at sessions 
are made, & from which book the roll containing 
the record of such proceedings is subsequently 
made up, is not itself a record so as to be admissible 
in evidence as a proof of the fact there stated. — R. 
r. Beixamy (1824), Ry. & M. 171, N. P. 

7364. .] — An allegation that “ on, etc., at 

etc., a certain indictment was preferred at the 
Quarter Sessions of the Peace then <fc there holden 
in & for the county of W., against deft. &; one E., 
which indictment was then there found a true 
bill ” is not supported by the production of the 
original indictment with the words “ true bill ” 
indorsed upon it, it being necessary that a regular 
record should be drawn up & proved either by 
its production or by an examined copy. — Porter 
V. Cooper (1834), 6 0. & P. 354 ; subsequent pro- 
ceedings, 1 Or. M. & R. 387. 

Annotations : — Distd. K. v. Yeoveley (1838), 8 Ad. & 301. 

806. Mentd. King v. Taylor (1835), 5 Tyr. 800 ; Lernerc 

V. Elliott (1861), 6 H. & N. 656. 

7365. .] — On an indictment for perjury, 

committed in the hearing of a parish appeal at the 
Quarter Sessions, the production of the sessions 
book is not suflicient proof that the appeal came 
on to be heard ; & a regular record must be made 
upon parchment, the same as on a return to a 
certiorari, ik^ that record, or an examined copy, must 
be produced. — R. v. Ward (1834), 0 C. <fc P. 366 ; 
2 Nev. & M. M. C. 183. 

Annotation : — Consd. K. v. Yeoveley (1838), 8 Ad. & El. 806. 

7366. .] — On appeal against an order of 

removal, in 1837, applts., to prove an order of the 
sessions for the same county in 1824, discharging 
a former order of removal, produced the original 
sessions book, wliich was in paper, containing the 
orders &; other proceedings of the ct. among which 
was the order of sessions now in question, made 
up & recorded after each session by the clerk of 
the peace from minutes taken by him in ct., 
wliich book he considered, & stated to be, the 
record itself. No other record was kept. The 


minutes of each session were headed with an entry 
containing the style & date of the sessions &; the 
names of the justices in the usual form of a 
caption. The minute in question stated the 
subject of the appeal then brought, & the order 
made on hearing. The book was signed, at the 
end of the proceedings of the session, By the ct. 
J. C., clerk of the peace”: — Held: proper 
evidence of the order of sessions. — R. v, Yeoveley 
(Inhabitants) (1838), 8 Ad. & El. 806 ; 1 Per. Sc 
Dav. 60 ; 1 Will. Woll. & H. 614 ; 8 L. J. M. 0. 9 ; 
3 J. P. 418 ; 112 E. R. 1043. 

Annotation : — Refd. Police Comr. for Metropolis v. Donovan 

(1903), 88 L. T. 555. 

7367. -.] — On the trial of a prisoner for 
perjury [at Quarter Sessions] the indictment 
preferred at the trial at which the perjury was 
committed is not sufficient proof of the proceedings 
there ; there must be either the record of the trial 
or a certificate of it under Criminal Procedure Act, 
1851 (c. 100), s. 22.—K. v. Coles (1887), 16 Cox, 
C. C. 165. 

7368. In county court.] — An indictment for per- 

jury before the judge of a county ct. alleged that a 
plaint being entered against deft, in a certain 
county ct. at W. duly constituted by Ord. in 
Council under the statute, he appeared & was 
examined, & gave certain false evidence, etc. 
Held: (1) the fact of deft.’s appearance might 
be proved by parol testimony, though it appeared 
that it was entered in a minute-book ; (2) the 
appearance of deft, dispensed with the necessity 
of proving the summons ; (3) the proceedings 

& evidence might be proved without the pro- 
duction of the minute-book, the judge having 
summary jurisdiction ; (4) the allegation of the 
constitution of the ct. by an Ord. in Council 
might be proved by the judge himself by showing 
that the judge acted in t hat capacity, in examina- 
tion of the act in question. — R. c. Ward (1848), 12 
L. T. O. S. 6 ; 12 J. P. 554 ; 3 Cox, C. C. 279. 

7369. .] — An indictment for perjury alleged 

the olTence to have been committed before U., 
tlien being & sitting as the duly qualified & 
appointed dexiuty judge of the county ct. of W. 
Proof was given that- the perjury took place in the 
X>resence of U. at the county ct., & a certified 
minute, under the seal of the ct., of the proceedings, 
was put in evidence, intituled “ Minute of judg- 
ments, orders, & other proceedings, at a ct. holden 
at, etc., before U., deputy judge of the ct. ” : — 
Held: (1) there was sufficient proof of U. acting 
as deputy judge, & therefore primd facie evidence 
of his appointment as such ; (2) by the County 
Court Act, 1846 (c. 95), s. Ill, the minute of the 
proceedings being made evidence of the proceedings 
& their regularity, was evidence of the regularity 
of TT.’s appointment. — R. v, Roberts (1878), 38 
L. T. 690 ; 42 .1. P. 630 ; 14 Cox, C. C. 101, C. C. R. 

7370. Before justices — Information & summons.] 
— On the trial of an indictment for perjury, 
alleged to have been conunitted before magis- 
trates, on the hearing of a case punishable on 


7370 i. Before justices — Information 
di' summoTis.y—ln a trial for perjury it 
was proved that there was a written 
complaint & summons, but neither were 
produced ; but a minute book wliich 
contained an entry — “ Berryman v. 
Oohen. Wag-es. Plea, never indebted 
— & also the whole of the depositions 
of the witnesses signed by them, & 
the sentence of the justice signed by 
him, was received In evidence to show 
that there wets a case pending, over 
which the Justices had Jurisdiction : — 
Held : the evidence was properly 

J. — ^VOL. XV. 


admitted. — R. v. Cohen (1864), 3 

N. S. W. S. C. R. 348.— AUS. 

7370 ii. .] — On a prosecu- 

tion for perjmy committed by deft, on 
the hearing of a civil suit in the resident 
magistrate’s ct., the production of the 
plaint-book, & proof of the fact that 
deft, was present at the hearing, is 
sufficient evidence of the suit. — R. 
V . Gorman (1882), 1 N. Z. L. R. C. A, 
152.— N.Z. 

7370 iii. .] — On a trial for 

perjury, committed by pltf. in the 


resident magistrate's ct., it is necessary, 
in order to prove the j urisdiction of the 
ct., that the plaint-book should be 
put in evidence. Semble : proof of 
application to the clerk or magistrate 
by the plaint-book, & of the issue of 
the smnmons, would be sufficient proof 
of the institution of the proceedings. — 
R. V . Flynn (1884), 3 N. Z. L. rTo. A. 
28.— N.Z. 

7870 iv. .1 — Proof that a 

summons with the usual particulars 
of demand annexed was Issued in a 

O 
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summary conviction, the conviction by the magis- 
trates is not receivable in evidence, because it is 
irrelevant. 

If an indictment for perjury allege that G. 
swore falsely before magistrates, on a charge 
against K. of receiving stolen goods, this will not 
be supported by proof that an information against 
K. was heard before the magistrates, & that on 
that hearing G. gave evidence that wotdd have 
been material to a charge of receiving stolen goods 
by K. 

Where to give magistrates jurisdiction to hear 
a case punishable on summary conviction, it is 
essential that they should have an information 
on oath, made before them, it is not sufficient in an 
indictment for perjury, alleged to have been 
committed on the hearing of such information, to 
allege that before G., Esq., & H,, clerk, the magis- 
trates who heard the case, O. came &> exhibited a 
certain information upon oath, because it does not 
sufficiently show that O. was sworn before G., Esq., 
& H., clerk. — R. r. Goodfellow (1842), Car. & M. 
509. 

Annotation : — ^Expld. Hyalls v. R. (1848), 17 L. J. M. C. 92. 

7371. .] — R. i?. Newall, No. 7277, 

ante, 

7372. .] — Prisoner was indicted for 

wilful & corrupt perjury committed at W. police 
ct. A summons was granted upon an infoimation, 
& upon the hearing of the summons the perjui-y 
assigned was committed. At the- trial the in- 
formation was produced, but not the summons : — 
Held : it was not suflicient ; the summons should 
have been produced. — R. v, Whybrow G8(31), 8 
Cox, C. C. 438. 

Annotation : — Consd. R. v. Shaw (18C5), 10 Cox, C. C. C(i. 

7373. .] — In an indictment for perjury 

before justices of the peace, there must be formal 
proof of the commencement of the proceedings 
by production of the summons, information, or 
the like. The summons & the original charge 
ought to be produced. 

B. & C. were indicted for perjury, on the trial 
of B. : — Held : C.’s attorney was bound to produce 
a copy of the summons commencing the pro- 
ceedings before the magistrates which had been 
given him by C. 

The essence of the offence of perjury is false 
swearing in a judicial proceeding on a material 


matter. — R. v, Hurrell (1862), 3 F. & F. 271, 

N. P. 

7374. .] — ^When perjury is alleged 

as having been committed before justices at 
petty scions on the hearing of a charge contained 
m a written iidormation, that information must be 
produced, or its loss or destruction proved before 
secondary evidence of its contents can be given 
at the trial of an indictment for perjury. — R. v. 
Dillon (1877), 14 Cox, 0. C. 4. 

7376. Effect of waiver.] — R. v, Shaw, 

No. 7416, post, 

7376. J--.R. r. Smith, No. 7290, 

ante, 

7377. On charge under Licensing Acts — 
Production of licence.] — ^An indictment against one 
K, for perjury alleged that one H. was duly 
licensed to keep a beer-house, & that an informa- 
tion had been laid against him for unlawfully 
keeping it open on Sunday, Feb. 6, & on the 
hearing of the information deft, falsely swore that 
he was not in the beer-house. There was no 
evidence that at the time of the alleged offence 
H, was a licensed beer-house keeper : — Held : such 
proof was unnecessary, as the justices had a general 
jurisdiction over the subject of keeping such 
houses open on Sundays independently of any 
licence. — R. v, Kirton (1853), 6 Cox, C. C. 393. 

7378. .] — On trial for perjury 

alleged to have been committed before justices 
at the hearing of an information under the Beer- 
liouse Licensing Acts against the keeper of such 
a house, his licence must be produced in order to 
show the jurisdiction of the justices & the materi- 
ality of tlie false evidence. — R. v, Lewis (1872), 
12 Cox, C. C. 103. 

7379. .] — On the trial of a 

charge of perjury alleged to have been committed 
before justices on the hearing of an information 
under Licensing Act, 1872 (c. 91), s. 18, against 
deft, for being disorderly on & refusing to quit 
licensed premises, the licence itself must be pro- 
duced in order to show that the premises were 
licensed & therefore that the justices had juris- 
diction. — R. V, Evans (1890), 17 Cox, C. C. 37. 

73g0. Nature of charge must be proved.] — 

On a trial for perjury in a summary proceeding 
before justices, it ought to be jiroved distinctly 
what was the charge before the justices. There- 
fore either the information should be produced, or 


civil action in the rcHident magis- 
trate’s ct. is not sufficient evidence of 
the existence of the suit or judicial 
proceeding’s in support of a charge of 
I)orjU‘ry. The plaint-book, with the 
plaint entered, must be produced. — 
K. r, Hendebson, 2 J. R. N. S. 211. — 
N.Z. 

c. Effect of waiver . \ — Prisoner 

was convicted of perjury, com- 
mitted by him on the hearing of a 
complaint sworn against him under 
section Destitute Pei’sons Act, J877, 
8. 8, that ho was tlie father of an 
illegitimate cliild & had refused to 

E rovide for its support. He had not 
een summoned to answer the com- 
plaint, as prescribed by the sect., 
but had been brought up before the 
magistrate in custody, under a warrant 
issued under s. 39 by the justice 
before whom the complaint was 
sworn ; & at the hearing he objected 
to the jurisdiction of the magistrate 
on this ground. The magistrate over- 
ruled the objection & proceeded, & tli© 
prisoner gave evidence. The magis- 
trate adjudged him to be the putative 
father of the child, & ordered him to 


pay 4s. a week towards its support. 
Afterwards, by consent, this was altered 
to the payment of a lump sum of £30, 
& £3 3s. costs, in full satisfaction, 
whicli lie forthwith paid. Prisoner 
having been found guilty of perjury 
in the evidence given by him at tive 
hearing : — Held : accused, by his 
application to have the payments 
commuted to a lump sum, had waived 
all objection to the j urisdiction, Sc made 
the prior proceedings valid as against 
liimself. — 11. 1 ?. (liNBBEBG (1894), 12 

N. Z. L. R. 489.— N.Z. 

7380 i. Nature of charge must he 

proved.}— Ji. v. Faiibell (1910), 16 

O. W. II. 15 ; 20 O. L. 11. 182 ; 15 
Can. Crim. Cas. 283, — GAN. 

7880 ii. .] — ^Prisoner was 

indicted for perjury committed on the 
trial of prisoners at the same assizes : — 
Held : it wew not necessary to produce 
the record of the proceedings on that 
trial. — Reilly’s Case (1843), Ir. Cir. 
Rep. 795.^IR, 

7880 iii. .] — An indictment 

for perjury alleged tliat deft, came 
before C. M., a justice of the peace, 
assigned to keep the peace, & hear & 


determine felonies, trespasses, etc., & 
took his oath that he would toll the 
truth, etc., & thou before said C. M., 
on the hearing of a certain information 
laid by him against one F. M., falsely, 
etc., swore, etc. : — Held: bad for not 
sufficiently averring that the justice 
had authority to admbdster the oath, 
os it did not show that tiio hearing was 
of an information for an indictable 
offence, or that the justice was 
acting within Ids jurisdiction. — R. v, 
Anderton (1872), 2 C. A. 36. — N.Z. 

d. By oral evidence <£: deposi' 

tions .] — On the trial of prisoner for 
perjury in falsely accusing four men of 
robbery the pendency of tlie charge 
was sought to bo proved by putting in 
evidence the depositions which were 
headed thus : ** Police officer Yass — 
Wednesday, Aug. 25, 1869, J. P., 
R. McG., A. L., J. K., robbery under 
arms.” The deposition of prisoner was 
attached to the rest in the usual 
manner & went to establish the charge. 
Oral evidence was also given of the 
apprehension of the four men & their 
being in custody before the justices 
upon a charge of robbery preferred by 
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some evidence mven of the charge, if there was no 
inroMation. It is not enough to state that the 
party ^peaied, & made defence to what he was 
Gorged ^th.-~R. V. Oarr (1867), 17 L. T. 217 ; 
S- 5 W. R. 137 ; 10 Oox, 0. C. 664, 

Annotation : — Refd. R. v . Smith (1867), 17 L. T. 263. 


C. Proof of Sworn False Statement, 

7381. What must be proved — Averment in in- 
dictment.] If a count in an indictment for per- 
jury undertake to set out continuotisly the sub- 
stance & effect of what deft, swore when examined 
as a witness ; it is necessary in support of this 
count, to prove, that in substance & effect he swore 
the whole of that which is thus set out as his 
evidence, although the count contains several 
distinct assignments of perjury. — R. v. Leepe 
(1809), 2 Camp, 134. 

7382. .] — If A. be indicted for perjury, 

in swearing that he did not enter into a verbal 
agreement with B. & 0. for them to become joint 
dealers co-partners in the trade or business 
of druggists ; & it appear that in fact B. was a 
druggist, keeping a shop with wMch A. had 
nothing to do ; but that A. & C. being sworn 
brokers, could not trade, & therefore made specu- 
lations in drugs in B.’s name with his consent, he 
agreeing to divide profits & loss with A. & C., 
tliis will not support the indictment, as this is not 
the sort of partnership denied by A. upon oath. — 
II. V. Tucker (1826), 2 C. & P. 500. 

7383. .]— On an indictment for per- 

jury, in the usual form, setting forth, with proper 
innuendoes, a copy of a deposition before a magis- 
trate, written in the English language, & signed by 
deft., he may be convicted on proof of a verbal 
deposition in the Welsh language, of wliich the 
written deposition signed by him is the substance. 

In perjury, it is only necessary to prove the 

substance <& effect.” Tlie indictment charges, 
that deft, deposed & swore in substance to the 


effect there stated. It was not necessary in this 
indictment to have set forth the deposition, in 
iotidem verbis. The substance & effect of what 
deft, swore in the Welsh language may be proved ; 
& if that is in substance & to the effect the same as 
is stated in this indictment, that will be sufficient 
(Vaughan Williams, J.). — R. v, Thomas (1848), 
2 Oar. & Kir. 806. 

7384, .] — The averment in an indict- 

ment for perjury must be proved precisely. — R. v. 
Bird (1891), 17 Cox, C. 0. 387. 

7385. Method of proof — Parol evidence.] — The 

nisi privs record of a cause, with a minute of the 
verdict indorsed by the officer of the ct. on the 
jury panel Is good evidence that the cause came on 
for trial, though no regular posiea is indorsed. 

In an indictment for perjury, the supposed 
perjury arose upon evidence given in reply to the 
testimony of one of defts. on the former trial, who 
was acquitted, & examined as a witness. The 
inffictment did not state his acquittal, nor did. the 
minute of the verdict produced show it : — Held : 
this was immaterial, parol evidence being given 
to show that he was in fact examined. — K. v, 
Browne (1829), 3 C. & P. 672 ; 1 Mood. & M, 
315. 

73 g 0 . By depositions.] — On the trial of 

an indictment for perjury, where the perjury was 
alleged to have been committed before a magis- 
trate, the written deposition of deft, taken down 
by the magistrate w^as put in to prove what he 
then swore. After tliis, it was proposed to call 
the attorney for the prosecution, to prove some 
other matters that deft, then swore, wliich were 
not mentioned in the deposition : — Held : this 
could not be done. — R. v, Wylde (1834), 6 C. &; P. 
380 ; 2 Nev. & M. M. C. 198. 

7387. Presiding trial Judge should not be 

called — To give evidence.] — On an indictment for 
perjury, alleged to have been committed at the 
quarter sevssions, the chairman of the quarter 
sessions ought not to be called upon to give 
evidence as to what deft, swore at the quarter 
sessions. — R. v, Gazard (1838), 8 C. & P. 695. 


prisonor & anotluir. Tho dopositioiis 
were admitted 8c prifioiicr convicted : — 
Ifeld : tho pendency of a charge may 
ho shown by parol evidence & the 
depositions were rightly admitted. — 
It. V. Dwyer (1870), 10 N. S. W. 8. C. R. 
12.— AUS. 

©. Charge preferred ordHih ] — 

A charge of larceny or other felony 
may be preferred before justices orally 
& whore A. was charged with having 
committed perjury oii tho hearing of 
such a charge : — Held : sofflclent to 
sliow tho pendency of tho charge. — K. 
V. SiiANLANK (1869), 8 N. S. W. JS. C. R. 
301.— AUS. 


PART XX. SECT. 2, SUB-SECT. 8.— C. 

7381 1. What must he proved — -Aver- 
ment in indictment.] — H. v. Hayford, 
11921] 2 W. W. R. 990 ; 14 Sask. L. R. 
375.— CAN. 

7381 ii. ^.1 — R. V. Palany 

Chetty (1868), 4 Mad. 51.— IND. 

7381 iii. It is not of 

itself suffleient to warrant a conviction 
for giving false evidence that accused 
has made one statement on oath at one 
time & a directly contradictory one at 
another. The charge must not only 
allege which of such statements is 
false, but the prosecutor must bo 
prepared with confirmatory evidence 
independent of the other contradictory 
statement to establish the falsity of 
that which is impeached as imtrue. — 


R. y. Nt\z Ali (1882), I, L. R. 5 All. 
17. -IND. 

7385 i. Method of proof — Parol evi- 
de.7ice.] — There being no information 
or other formal record, the charge 
8c tho proceedings thereon, so far as 
material, wore proved in tho only way 
in which they were capable of being 
proved, i.e. by tlio oral evidence of the 
magistrate & his clerk, each speaking 
with the aid of Ids notes taken at the 
trial, which was tho best evidence 
possible in the circumstances, & there- 
fore sufficient. — R. v. Yaldon (1908), 
12 O. W, R. 384 ; 17 O. L. R. 179.— 
CAN. 

7385 ii. .1 — Upon a cliarge 

of perjury, alleged to have been com- 
mitted in the ^mall Debt Ct. under 
a refereuoe to oath, where the sheriff 
had refused to allow the deposition 
of the party to bo reduced to %vTitiQg, 
aji objection, that parol evidence of 
tho tenor of tho oath was inadmissible 
In respect that a written deposition 
might have boon obtained, repelled : 
— Held : judge himself was a com- 
pciiCnt witness to the terms of tho 
deposition emitted before him. — H.M. 
Advocate v. Monaghan (1844), 2 
Broun, 131.— ^SCOT. 

7886 i. By depositions.] — Upon 

trial of deft, for perjury alleged to have 
been committed upon a preliminary 
inquiry before a magistrate into a 
criminal charge laid by deft., parol 
evidence was admitted to show what 
prisoner had said on oath before the 


magistrate, although prisoner’s deposi- 
tion as taken down by tho magistrate 
was already in evidence : — Held : 
where a deposition is regularly taken 
down in writing, & is available, tho 
writing is tho best evidence of what It 
purports to bo, viz. the whole evidence 
of tho vitness on that occasion. The 
written deposition must, therefore, be 
produced, or its non -production 
properly accounted for. If it be pro- 
duced & put in evidence, then parol 
evidence is admissible to prove state- 
ments of tho witness made on that 
occasion not appearing in t he written 
dejmsition. — R, v. Prosiloski (1910), 
13 W. L. R. 298 ; 15 B. C. R. 29 ; 11 
Can. Crim. Cas. 139. — CAN. 

7386 ii. At the trial of 

prisoner on a charge of perjury, com- 
mitted at tho hearing of a similar 
charge against C,, on an information 
laid by M., tho information & the 
deposition of prisoner were produced 
Sc identified by the justices l>cfore 
whom tho information was heard, & 
also by their clerk. The deposition 
of prisoner was road aloud by the clerk 
while giving his evidence, but the 
documents were not formally put in 
by counsel for tho C^o^vn. l^risoner’s 
counsel then objected that they were 
not in evidence. Tho presiding judge 
declined to stop the case, but treated 
the depositions as In evidence, & 
charged the jury with them : — Held : 
the depositions wore properly dealt 
with as In evidence. — R. v. Reid (1879), 
O. B. & F. 108.--^J.2L 

Q 2 
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7388, Reference to written translation of 

verbal statement.] — R. v. Thomas, No. 7383, 
ante* 

7380. Whether by Judge’s notes.] — The 

notes of evidence taken by a judge on a trial are 
not admissible in evidence to prove what was 
said on that trial. When, therefore, on a trial for 
perjury, alleged to have been committed by deft, 
as a witness on a trial for felony before a Queen’s 
counsel assisting the judges, & his notes of the 
evidence given on that occasion were tendered 
on proof of his handwriting : — Held : such notes 
were not admissible. — R. t?. Child (1851), 6 Cox, 
C. C. 197. 

7390. .] — In support of an indictment 

for perjury, committed on the trial of a plaint in 
a county ct., it is not necessaiy to produce the 
judge’s notes, if proof of the perjury can be 
established by witnesses who were present at the 
trial.—R. V. Morgan (1852), C Cox, C. C. 107. 

7391. .] — Judges of the superior cts. 

ought not to be called upon to produce their notes. 
But the same objection is not applicable to the 
judges of inferior cts. (Byles, J.). — R. v, Harvey 
(1858), 8 Cox, C. C. 99. 

7392. SufQciency of proof — Recollection of wit- 
ness — Present at the trial.] — On an indictment 
for perjury committed on the trial of a cause, it is 
sufficient to go to the jury if a witness states from 
recollection the evidence deft, gave, though he ffid 
not take it down in writing, & cannot say with 
•certainty that it was all the evidence deft, gave, 
if he can say with certainty that it was all he gave 
on that point, & that he said nothing to qualify it. 
— R. t;. Rowley (1825), 1 Mood. C. C. Ill ; Ry. & 
M. 299, 0. C. R. 

7393. .] — R. V. Munton, No. 

7337, ante. 

7394. — -.] — R. V Morgan, No. 

7390, arite. 

7395. Of identity of defendant — As de- 

ponent of false affidavit.] — If perjury be tissigned 
in a deposition taken before comrs. in Ch., the 
return of the comrs., that the deponent made oath 
before them, is not sufficient to prove the identity 
of deft.— Anon. (1680), 3 Mod. Rep. 116; 87 
E. R. 74. 

7396. .] — R. V. James (1692), 1 

Show. 397 ; Carth. 220 ; 89 E. R. 663. 

Amwiatiom : — Refd. Crook v. Dowlmi? (17S2), 3 Dong. K. B. 

75 ; Rees d. Howell v. Bowen (1825), M'Cle. & Yo. 383. 

7397. .]— R. V. Morris (1761), 

2 Burr. 1189 ; 1 Leach, 50 ; 97 E. R, 781. 

Annotations: — Refd. K. v. Rickards (1849), 13 J. P. 201. 

Mentd. R. v. Holt (1793), 5 Term Rep. 436. 

7398. ; In an action for 

maliciously holding pltf. to bail, the declaration 
stated, that deft, had sued out the writ which he 
had caused to be indorsed for bail, by virtue of 
an affidavit for that purpose filed : — Held : a 
copy of the affidavit was admissible in support of 
this allegation. 


In an indictment for perjury, the copy of an 
affidavit is not evidence, &in this case, the original 
might have been necessary if it had been assessed 
that deft, made the affidavit, but as the declaration 
is framed, the copy is sufficient evidence (Willes, 

J*). 

Wherever identity is in question, the original 
must be produced (Buller, J.). — Crook i'). 
Dowling (1782), 3 Doug. K. B. 75 ; 99 E. R. 546. 

7399. .] — In an indictment for 

perjury in an answer to a bill in Ch., it is sufficient 
evidence of deft, having sworn to the truth of the 
answer, to prove Ids signature to it , & ti e signature 
of the Master in Ch. before whom it purports to be 
sworn. — R. v. Benson (1810), 2 Camp. 508. 

Annotations : — Refd. Lincoln r. Wright, Lincoln v. Druery 

(1841), 10 L. J. Ch. 331 ; R. r. Rickards (1849), 13 J. P. 

201. 

7400. .] — R. V. Spencer (1824), 

1 C. & P. 260 ; Ry. M. 97. 

Annotation : — Refd. R. r. Rickards (1849), 13 J. 1*. 201. 

7401. .]— R. V. Dixon (1818), 10 
L. T. O. S. 325 ; 12 J. P. Jo. 51. 

7402. .]— Prisoner was indict ed 

for perjury committed in an affidavit. The 
affidavit was signed by prisoner, (fe the signature 
was proved to be in his handwriting. The jurat 
was “ by the ct.,” in the handwriting of a master 
of the Queen’s Bench. Semble : not sufficient 
proof that it was sworn. 

Prisoner had acted upon this affidavit, & pro- 
duced it as an affidavit : Qu. : whether tlds 
amounted to an admission by prisoner that it was 
sworn. — R. v. Rickards (1849), 13 J. P. 201. 

7403. .] — R. V. Hudson (1858), 

1 F. & P. 56. 

7404. .J — An indictment, for per- 

jury in making a false declaration under Statutory 
Declarations Act, 1835 (c. 62), s. 18, cannot be 
sustained when the deed or written instrument 
of which the declaration is confirmatory is not 
duly proved. — H. v. Cox (1864), 4 F. & F. 42. 

7405. ,] — Where perjury is 

assigned upon a written instrument, subsequently 
lost, secondary evidence is admissible. — R. v. 
Milnes (1860), 2 F. & F. 10. 

7406. .] — B. was indicted for 

erjury committed in an affidavit, alleged to have 
een made by him to obtain a marriage licence. 

The evidence showed that some person wc^it to the 
Vicar-General’s office, & gave certain instructions, 
in accordance with wliich an affidavit was filled 
up by one of the clerks, which, after having been 
read over to applt., was signed by him. B.’s 
father proved that the signature to the affidavit 
was in his son’s handwriting. The custom of the 
Vicar- General’s office is for the clerk who fills up 
the affidavit Id go with appet., <fc get him to swear 
it before a surrogate. Neither the clerk in the 
Vicar-General’s office, nor the surrogate, could 
identify B. as having sworn to the present affi- 
davit ; &, although the clergyman who married 
B. recognised him as being the person who was 


73881. Beference to written trans- 
lation of verbal statement. ] — Prisoner, a 
foreigner, was tried for perjury com- 
mitted when giving testimony upon the 
irial of two other men upon a criminal 
5harge. Prisoner's testimony at that 
,rlal was interpreted to the ct,, & taken 
lown from the Ups of the interpreter 
kv the ot. stenographer. At the trial 
>f prisoner, the stenographer produced 
lis transcript of what he had taken 
lown & verified it by oath. The 
nterpreter was also called, &; swore 
hat there was some things that he 


did not give to the stenographer — 
things that had no relevancy ; but 
ho swore that ho gave the substance 
of it fully & faithfully : — HeW : this, 
in the absence of satisfactory & clear 
evidence that something material had 
been left out or improperly put In, 
was sufficient to prove what took place 
at the first trial. — R. v. Boauh Sinoh 
(1913), 24 W. L. R. 941.— CAN. 

7389 i. Whether by judge* s notes. ] 

— R. V. Mills (1900). 11 0. L, T. 28 
1 Terr. L. R. 297.— CAN. 


f, Whether secondary evidence. I 

— Petitioner was accused of having 
made a false statement on oath in 
the ct. of a Munslf. The MunsU 
stated in evidence in the present trial 
that this statement was not read out 
to witness. The question before this 
ct. was whether secondary ovldenoo 
could be admitted to prove the making 
of the statement : — Held : secondary 
evidence cannot be admitted in the 
trial of the petitioner for perjury to 
prove the making of the statement in 
the Munslf ’s ct. — Imam Dik v. Niamat 
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niaiTied under the licence granted on the strength 
of the affidavit signed by him, yet he did not receive 
the licence from him on the day of the marriage, 
but he received it on the previous day from the 
verger of his church : — Held : further proof of the 
identity of the person who swore to the affidavit 
with the person who signed it was necessary before 
B. could be convicted of perjury assigned on a 
false statement contained in it. — R. v, Barnes 
(1867), 31 J. P. 408 ; 10 Cox, 0. C. 539. 

D, Q roboraiion. 

See Perjury Act, 1911 (c. 6), s. 13. 

7407. Nature of corroboration — Must be inde- 
pendent.] — To sustain an accusation of perjury, 
the law now requires the oath of one witness &> 
sometliing more to contradict prisoner on a 
material fact, otherwise it would simply be the 
oath of the witness against the oath of prisoner ; 
but that something more must be independent 
corroborative testimony disconnected from the 
witness’s stater at. — R. v. Braithwaite (1859), 
1 F. & F. 638 ; 8 Cox, C. C. 444. 

7408. May be documentary.] — On an 

inffictment for perjury or subornation of perjury, 
a jury is entitled to treat a document consistent 
with the guilt or the innocence of the accused as 
corroboration of the evidence against him. — R. v, 
Threlfall (1914), 111 L. T. 168 ; 24 Cox, C. C. 
230 ; 10 Or. App. Rep. 112, (’. C. A. 

7409. Memorandum made by witness.] 

— In an indictment for perjury, j^risoner was 
charged with having falsely sAvorn that certain 
invoices bearing certain dates were produced by 
her to C. The only witness called was C., who 
swore that she had not produced those invoices, 
but that she had produced others, of the dates of 
wdiich he made a memorandum at the time ; — 


Held : the memorandum was a sufficient corro- 
boration upon which to convict prisoner. — 
R. V. Webster (1859), Bell, C. C. 154 ; 1 F. & P. 
515 ; 071 appeal, 28 L. J. M. C. 200, C. C. R. 

7410. Memorandum made by accused.] 

— To prove perjury, it is sufficient if the matter 
alleged to be falsely sworn be disproved by one 
witness, if, in an addition to the evidence of that 
witness, there be proof of an account or a letter 
written by deft, contradicting his statement on 
oath. — R, V. Mayhew (1834), 6 C. & P. 315, N. P. 


AnnotatUm : 


— ^Refd. Jordcn v. Money (1854), 5 H. L. Cas. 


7411. Admissions by accused.] — R, v. 

Gordon (1844), 4 L. T. O. S. 196. 

7412. .] — Prisoner was charged with 

perjury, for having falsely sworn before magistrates 
at petty sessions, that R. was the father of her 
illegitimate cliild. At the trial of prisoner, R. 
swore that he never had intercourse with her. 
In corroboration of R., a witness was called who 
swore that prisoner had told witness, at a time 
when she generally denied being with child, that 
R. had never touched her clothes : — Held : as 
the negation was made by prisoner at a time when 
she generally denied being with child, it was so 
far a part of such general denial that, although 
it could not be altogether withdrawn from the 
jury, it was not a corroboration of R.’s testimony, 
on which alone they convict her. 

Another assignment of perjury was that, on the 
same occasion, prisoner had falsely sworn that her 
master, who was uncle of R., had promised her 
that he would raise her wages, & allow her to lie 
in at his house if she would swear the child to a 
person other than liis nephew, R. : — Held : such 
statement was not material to the issue so as to 
constitutes the crime of perjury. — R. v» Owen 
(1852), 6 Cox, C. C. 105. 


I'l.LAii (1920), I. L. It. 1 Lah. 301,— 

IND. 

g. lieu of proof" -Of idcotitu 
of (iefen don the trial of priMonur, 
ail official htciiograplior verillcd the 
deposition of D., taken in a civil 
action before the superior ct., at 
Montreal, & stated that prisoner re- 
Hembled (lie person whoso deposition 
he had taken in Montreal, but, as this 
took place over six months previously, 
he could not sufficiently remember his 
face to swear positively that prisoner 
was really the same man, but to the 
best of his knowledffo ho was the same 
man, & that ho had no doubt that he 
was the same man : — Held : thci‘e was 
sufficient evidence of the idontitv of 
prisoner with the person wnose 
deposition was put in to warrant the 
judge in submlttiri^ the deposition to 
the jury, the question of identity being 
one entirely for them. — R. v. Douglas 
(1896), 11 Man. L. R. 401.— CAN. 

h. Whether admission of ac- 

cused .] — K. V. Thompson (1896), 2 
Terr. L. R. 383.— CAN. 


PART XX. SECT. 2, SUB-SECT. 8.— D. 

k. Necemitu for corrohoraiion,] — 
Prisoner was convloted of perjury on 
a charge of having falsely sworn that ho 
had paid ceilain moneys to B. at A. 
Both piisoner & B. were in the service 
of Mrs. D. B. swore that prisoner did 
not pay him the money at A. In the 
presence of Mrs. D. or any part of it. 
Mrs. D. swore that she never saw 
prisoner paying any money at her 
place & that ho did not pay the moneys 
in question in her presence : — Held : 
there was no corroboration of the 
material evidence of the principal 
witness & prisoner therefore was 


wrongly convicted, — K. v. Muldqox 
(1870), 9 N. S. W. S. C. R. 116.— AUS. 

l. .] — A person is not to be 

convicted of perjury upon the uncor- 
roborated evidence of a single witness. 
-The corroboration must not necessarily 
be the evidence of another witness, 
but it must amouiit to more than 
probability ; it must be evidence 
showing on the particular occasion, 
concerning which ho is alleged to have 
sworn falsely something occurred 
which shows that he did swear falsely 
&; the evidence of other witnesses as 
to what occurred on similar occasions, 
will be irrelevant as corroborative 
evidence. — 11. v. Hall (1890), 16 

V. L, R. 503.— AUS. 

m. .1 — The aasigument of 

perjury must be proved by two wit- 
nesses or by one witness & the proof 
of other material & relevant facts con- 
firming his testamony. This “ is not 
a mere technical rule, but a rule 
founded on substantial justice.** The 
Indian Evidence Act (1 of 1872) does 
not provide that there must be cor- 
roboration to support a conviction, 
but in ordinary cases & where the 
provisions peculiar to Indian law do 
not apply, a rule which is founded on 
substantial justice may well serve as a 
safe guide to those, who have to 
admlidster the criminal law in India. — 
R. V. Bal Gangadhar Tilak (1904), 
I. L. R. 28 Bom. 479.— IND. 

n. Nature of corroboration — Evidence 
tending to give certainty to charge.] 
— Corroboration may result from any 
evidence which tends to give certainty 
to the contention in support of which 
it is advanced. On the trial of a nerson 
accused of perjury for swearing that he 
did not get from a certain person a 


certain cheque, the testimony of a 
witness that on the same day on which 
the cheque was dated & alleged to have 
been given the accused was in pos- 
session of & cashed it, is admissible 
as corroborative of the testimony 
of the person by whom the cheque is 
alleged to have been given that he 
gave accused the cheque & may be 
found to comply with the requirements 
of Criminal Code, s. 1002, as to cor- 
roboration. — II. V. Peterson, [1917] 
3 W. W. R. 345 ; 55 S. C. R. 115.— 
CAN. 

7410 i. May he documentary — 

Meynorandum made by accused.] — One 
witness held sufficient to prove perjury, 
when his evidence was corroborated by 
a document under the hand of prisoner. 
— R. V. Corcoran (1847), Bl. D. 8c 
Osb. 203.— IR. 

7411 i. Admissions by accused.] 

— Deft, was convicted of having com- 
mitted perjury at the trial of a civil 
action by swearing that he 8c another 
had a contract In March, 1914, with a 
certain co., for the delivery to the co. 
of 500 tons of coal. On the criminal 
trial it appeared that the co. was merely 
a name under which a certain man 
carried on business, & that man swore 
that there was no such contract. 
Deft, himself gave evidence at the 
criminal trial, 8c stated that the con- 
tract he had sworn to was made with 
P., an employee of the co. : — Held .* 
in the evidence of deft, himself, 
qualifying the sworn statement upon 
which the ohargo was based, there was 
the corroboration required by the 
Criminal Code. — R. v. Nash (1914), 
28 W. L. R. 960 ; 6 W. W. R. 1390 ; 
17 D. L. R. 725 ; 23 Can. Crim. Cas. 
38 ; 8 W. W, R. 632 7 Alta L. R. 

449.— CAN. 
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Sect, 2. — Perjury : Suh-aect 8, 

7418, .] — ^Perjury was assigned on a 

statement made by prisoner that in June, 1861, 
he ow^ed no more than one quarter’s rent to his 
landlord. Prosecutor swore that prisoner owed 
five quarters* rent at that date ; & to corroborate 
prosecutor’s evidence, a witness was called, who 
proved that in Aug. 1850, prisoner had admitted 
to him that lie then owed his landlord three or 
four quarters’ rent : — Held : this was not such 
corroboration as was necessary to sustain an 
indictment for perjury. — K. v. Boulter (1852), 
3 Car. & Kir. 236 ; 2 Den. 396 ; 21 L. J. M. C. 
57 ; 16 J. P. 197 ; 16 Jur, 135 ; 6 Cox, C. 0. 543, 
C. C. R. 

7414, Circumstantial evidence.] — One 

witness in perjury is not sufficient unless supported 
by circumstantial evidence of the strongest kind 
(Coleridge, J.). — Champney’s Case U836), 2 
Lew. C. C. 258. 

Amiotaiion : — Re!d. Jorden v. Money (1854), 6 H. L. Cos. 

185. 

7416. Degree of corroboration.] — An assign- 
ment of perjury, that prosecutor did not, at the 
time & place sworn to, or at any other time or 
place, commit bestiality with a donkey as sworn 
to, or with any other animal whatsoever, is suffi- 
ciently proved by the evidence of two witnesses 
falsifying the deposition wliich had been sworn to 
by deft.— R, v, Gardiner (1839), 8 C. & P. 737 ; 
2 Mood. C. C. 95. 

7416 , .] — ^Prisoner was indicted' for perjury 

alleged to have been committed by him before 
magistrates, when summoned as a witness on 
behalf of a publican who was charged with keeping 
his house open on a Sunday during prohibited 
hours. The indictment alleged that the publican 
was duly summoned, but did not aver that the 
summons was preceded by any information. At 
the trial no summons or information was produced. 

The alleged perjury consisted in a statement by 
prisoner that he was not in the publican’s house, 
nor in the village in which it was situated, upon the 
day on which the publican’s offence was alleged 
to have been committed, & upon which a police- 
man had sworn that he had seen prisoner in tlie 
house. For the prosecution, in addition to the 
evidence of the policeman, one witness swore that 
he saw prisoner in the village on the day in 
question, & another that she saw him close to the 
publican’s house about the time spoken of by the 
policeman: — Held: (1) unless the statute con- 
stituting the offence expressly required it, no 
information was necessary to give the magistrates 
jurisdiction where deft, appeared & raised no 
objection to its absence ; &, as no objection had 


been taken at the trial to the non-production of 
the summons in this case, & as that point was not 
reserved, it was no longer open to prisoner’s counsel 
to insist upon it ; (2) the evidence of the policeman 
was sufficiently corroborated. 

Upon an indictment for perjury, it is necessary 
to have more than the evidence of one witness 
alone. The prosecution must turn the scale by 
corroborating their witness. The degree of corro- 
boration, however, which is necessary is not 
definable. It must be something which, in the 
opinion of the tribunal before which it is brought, 
is deserving of the name of corroboration 
(Erle, O.J.). — R. V, Shaw (1865), Le. & Ca. 679 r 
6 New Rep. 126 ; 34 L. J. M. 0. 169 ; 12 L. T, 
470 ; 29 J. P. 339 ; 11 Jur. N. S. 415 ; 13 W. Ri 
692; 10 Cox, C. 0. 66, 0. C. R. 

Annotatiovs : — As to (1) Refd. R. v. Carr (1867), 16 W. 

137 ; Blake v. Beech (1876), 1 Ex. D. 320 ; R. v, Hughes | 

(1879), 4 Q. B. D. 614 : Dixon v. Wells (1890), 25 Q. B. D. » 

249. Oenerally, Mentd. R. v, Fletcher (1871), 40 L. J. Mr!' 

123 ; Re Maltby (1881), 7 Q. B. D. 18. 

7417. Slight corroboration insufficient.] 

The rule, that the testimony of a single witnes 
is not e ient to sustain an indictment i( 
perjury, isr hot a mere technical rule, but a 
founded on substantial justice ; 
confirmatory of that one witness, in some 
particulars only, is not sufficient to warrant 
conviction. — R. v, Yates (1841), Car. & M. 132/ 

6 Jur. 636. 

Annotation : — Refd. R. v. Shaw (1865), Le. & Ca. 579. 

7418. False statement of debts by bankrupt 
— Corroboration necessary as to each debt.] — K. 

V, Mudie (1831), Mood. & R. 128. 

7419 . .] — A., in an affidavit, 

stated that ho had paid all the debts proved under 
his bkpey. except two, as to which he explained. 
On an indictment for perjury on this affida^^’t, 
one of the assignments of perjury w’as, that A. 
had not paid all the debts proved under his bkpey. 
except two, & another that certain creditors, 
naming them, besides the excepted two, were not 
paid in full. In support of this indictment several 
creditors were called, wdio each proved the non- 
payment of his own debt : — Held : this was not 
sufficient to warrant a conviction, & as to the 
non-payment of each debt, it was necessary to 
have the evidence of two witnesses, or of one 
witness, & such corroborative testimony as is 
equal to the testimony of a second witness. — 
R. V. Parker (1842), Car. & M. 639. 

7420. Witness deposing to different details.] 

—In cases of perjury, although an assigmnent of 
perjury must be proved by two witnesses, it is not 
necessary to prove by two witnesses every fact 


7416 i. Degree of corroboration.]— 
Doft. testified that two persons namot 
were connected with an act of bribon 
to sooure the return of a candidate a1 
a Dominion election then ending 
stating that one of the persons namec 
directed him to go & see the other, & 
that the latter, when seen, gave hin 
a sum of money & a quantity of liquor 
both parties named swore that the^; 
did not see deft, at the time named 
nor have any conversation with him ' 
nor olTor him any inducement to vote 
as alleged : — Held ; there was sufficient 
corroboration to justify a conviction 
for perjmy.— RT v. Curry (1913), 47 
N. S. R. 176: 13 E. L. R. 11; 12 
D. L. R. 13 ; 21 Can. Cilm. Cas. 273 ; 
13 E. L. R. 550 ; 15 D. L. R. 347.— 
CAN. 


7415 ii. 


.] — It is not nooessaiy 


that the evidence, produced to cor 


roborato the first witness to an assign- 
ment of perjury, should amount to a 
direct contradiction of the statement 
made by prisoner, upon which the 
perjury was assigned. Where the 
alleged perjury was, that prisoner 
swore that a certain promissory note 
was not in his handwriting, & one 
witness having sworn that ho saw 
prisoner write a note, a second witness 
was produced, & in corroboration stated 
that prisoner said at a subsequent 
meeting, ** that he could prove the 
note ” although at the time there was 
none before him: — Held: to be suffi- 
cient. — R. V. Towby (1860), 8 Cox, C. C. 
328.— IR. 

7420 i. Witnesses deposing to 

different details ,) — ^Prisoner was ohai^ed 
with having committed perjury. The 
perjury consisted in prisoner having 
sworn she had had no beer in her pos- 


session since coming out of goal. 
Three witnesses were called for the 
prosecution, each of whom swore that 
on different occasions, all such occasions 
being since prisoner had come out of 
goal, ho had been supplied with beer 
by prisoner. There was no evidence 
to corroborate each witness :-—Held : 
the evidence waa sufficient to sustain 
the charge of perjury. — R. v. Allsop 
(1899), 24 V. L. R. 812.— AUS. 

7420 ii. . ] — There Is In rela - 

tion to perjury an exceptional rule of 
evidence t^t where the prosecution 
is forced to rely on direct oral evidence 
In contradiction of the accused's state- 
ment, there should bo an acquittal 
unless the falsity of the accused’s 
statement Is proved by two witnesses 
or by one witness with corroboration. 
This exceptional rule is confined strictly 
to proof of the falsity of the state- 



687 


Part XX. — Offences relating 

which goes to make out the assignment of per- 
jury. 

A,, to prove an alibi for B., haid sworn that B. 
was not out of his sight between the hours of 
8 a.m. & 9 a.m. on a certain day, & on this, perjury 
was assigned. Proof by one witness that between 
those houm, A. was at one place on foot, & by 
another witness that between those hours B. was 
walking at another place six miles off ; — Held : 
to be sufficient proof of the assignment of perjury. 
— K. V, Roberts (1848), 2 Car. & Kir. 607. 

7421. ,] — Prisoner was convicted of 

perjury. Prisoner, who was a policeman, having 
laid an information against a publican for keeping 
open his house after lawful hours, swore on the 
hearing that he knew nothing of the matter 
except what he had been told, & that he did nob 
see any person leave deft.’s house after 11 o’clock 
on the night in question. The perjury was 
assigned on this last allegation, & the evidence to 
prove its falsehood was as follows: the magis- 
trate’s clerk proved that prisoner when laying the 
information said that he had seen four men leave 
the house after 11 o’clock, & that he could swear 
to one as W. It was also proved that on two 
other occasions prisoner made a similar statement 
to two other witnesses ; that W. Sc others did in 
fact leave the house after H o’clock on the night 
in question ; that on the hearing prisoner acknow- 
ledged that he had offered to smash the case for 
30a. ; that he had talked in the presence of another 
witness of making the publican give him money 
to settle it ; that he had in fact offered to the 
publican to settle it for £1 ; Sc had said that he 
had received 10.9. to smash the case & was to have 
10s. more : — Held : the evidence was sufficient 
to prove the perjury assigned, Sc the conviction 
was right. 

The rule of law requiring two witnesses to prove 
an assignment of perjury reposes on two reasons ; 
firstly, that it would often be dangerous Sc always 
unsatisfactory to convict deft, when there is but 
the oath of one man against the oath of another ; 
secondly, that in all judicial proceedings all wit- 
nesses, even the most honest, would be constantly 
exposed to the peril, annoyance & oppression of 
indictments for perjury if the single oath of 
another man, without any confirmatory evidence, 
might, in point of law, suffice to convict. But 


TO Administration op Justice. 

the letter Sc spirit of the amle, Sc both the reasons 
for it, appears to me to be satisfied where, of two 
distinct admissions of deft, inconsistent with his 
innocence, one is proved by one witness, Sc one 
by another. The testimony of one witness 
deposing to deft.’s admission on oath, if there is 
corroboration, is enough. If a single witness 
deposing to an admission of deft, be one witness 
within the rule, then another witness, deposing 
to another admission, must surely be a second 
witness within the same rule (Byles, J.). — R. v. 
Hook (1858), Dears. Sc B. 606 ; 27 L. J. M. C. 
222 ; 31 L. T. O. S. 221 ; 22 J. P. 323 ; 4 Jur. 
N. S. 1026 ; 6 W. R. 518 ; 8 Cox, C. C. 5, C. C. R. 

7422. .] — Where an assignment of 

perjury was in the vague terms that deft, falsely 
swore that he had not treated a certain person to 
brandy, etc., on a certain day, instead of in the 
definite terms, that he had not treated him at a 
particular public-house on a certain day :—Ueld : 
proof of treating at two public-houses by two 
distinct witnesses was sufficient to support a 
conviction, because any witness of a treating at a 
separate time & place on the same day was 
sufficient corroboration of the witness who spoke 
only to one act of treating. — R. v. Hare (1876), 
13 Cox, C. 0. 174. 

7423. Contradictory statements by accused.] — 

R. V. Knill (1822), 5 B. & Aid. 929, n. ; 106 E. R. 
1131. 

Amioiation : — Dbtd. U. v. Hook (1858), 8 Cox, C. C. 5. 

7424. Evidence necessary to prove truth of 
one statement or falsity of the other.] — Though 
a party swear on one or other occasion that which 
is not true, it does not follow tliat ho commits 
perjury. — R. v. Jackson (1823), 1 Lew. 270. 

7425. .] — A person in his deposition 

before a magistrate deposed to several material 
facts in a case of larceny. When called as a 
witness at the quarter sessions, on the trial of the 
larceny, he contradicted every statement he had 
made before the magistrate. In an indictment for 
perjury, his evidence on the trial at the quarter 
sessions was charged to be false : — Held : the 
deposition before the magistrate was not, by 
itself, sufficient proof that the evidence on the 
trial at the quarter sessions was false, but that 
other confirmatory evidence must be given to 


merit. The accused was charged 
under Evidence Act, 1915, s. 133, with 
having wilfully & corruptly made a 
false statement in a volunt^iry statutory 
declaration. The alleged false state- 
ment was that on Apr. 2, 1921, “ ac- 
cused was not indebted to any person, 
CO. or corpn. for sums of money aggre- 
gating more than £25” The evidence 
adduced by the Crown to show the 
falsity of the statement assigned was 
that of six separate witnesses each of 
whom swore to the fact that on & 
prior to Apr. 2 accused owed him a 
particular & different sum of money, 
Sc the total of such particular & 
different sums aggregated about £130 
owing by accused on the same date. 
No two witnesses deposed to the same 
debt. One witness deposed to a debt 
of more than £25 owing by the accused 
on the day In question Sc another 
witness deposed to a like debt which 
had been merged In a judgment but 
the record of the judgment was not 
produced. The other debts deposed 
to wore under £25. The case against 
the aconsed was based on the view 
that evidence of any number of 
particular & different debts, irre- 
spective of the amount of any one 
debt, could bo considered & possibly 


accepted by the jury though one 
witness only, without any corroboration 
gave orally a direct statement that 
each QUO of such debts was owing : — 
Held : on the evidence & havng regard 
to the way it was left to the jury, the 
accused ought not to have been con- 
victed. — U. V, Lineiian, [1921] V. L. K. 
582.— AUS. 

7423 1. Contradictory statements by 
accused .] — To justify a conviction on 
a charge of perjury it is not sufficient 
to prove merely a statement by 
accused, even under oath, whether 
made before or after the sworn state- 
ment in respect of which perjury is 
chai*ged, contradicting that statement 
(inasmuch as It does not appear which 
is the false statement), hut there must 
be evidence over & above any mere 
contradictory statement of accused, 
showing the falsity of the statement 
in respect of which the porjm*y is 
charged. It is on the question of the 
falsity of the statement in respect of 
which perjury Is charged that cor- 
roborative evidence is required by the 
Criminal Code ; such requirement was 
not intended to meet the ease of two 
contradictory oaths by accused, but 
only the case of one witness produced 
at the trial to contradict the statement 


sworn to by accused in respect of which 
perjury is charged. So, if an accused 
is charged with swearing falsely in an 
affidavit of justification in respect of a 
bond on which judgment has been 
recovered against him, admissions by 
accused on his examination for dis- 
covery in aid of oxt^cution on the 
judgment may ho sufficient proof of 
the falsity of the affidavit without other 
evidence, the statutory provision for 
corroboration having no appln.. He 
if from such admissions the jury 
find, & are justified in finding, not only 
a contradiction of the affidavit but 
also that of the two contradictory 
statements, it was the affidavit which 
was false. — K. v. Bbkwer, [1921] 2 
W. W. K. 100 ; 16 Alta. L. R. 400 ; 
31 Can. Crlm. Cas. 341. — CAN. 

7428 ii. .]— The fact that a 

person accused of perjury made a state- 
ment, on an occasion prior to hie giving 
evidence on oath, absolutely contra- 
dictory to his subsequent statement 
on oatn is not sufficient evidence of the 
falsity of his stajbement on oath to 
justify a conviction, although the prior 
contradictory statement Is testifled 
to by two witnesses. — R. v. Oleland 
(1901), 20 N. Z. L. R. 509.— N.Z. 
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satisfy the jury that the statements made by the 
party at the quarter sessions were, in point of 
fact, false, or that the statements in the deposition 
were, in point of fact, true. — R. v. WnjJATLAND 
(1838), 8 a &P. 238. 

Annotations : — Refd. R. v. Hook (1858), 8 Cox, C. C. 5. 

Mentd. Jorden v. Money (1854), 5 H. L. Cas. 185. 

7426. .] — Prisoner was indicted for 

wilful & corrupt perjury. The offence was proved 
by the depositions of prisoner, taken before the 
magistrates, in which he swore that another 
person had stolen some money from him, & the 
evidence of a person who was present at the trial 
when prisoner then said he gave that person the 
money. It was objected on behalf of prisoner, 
that the evidence adduced was not sufficient to 
support the charge of perjury. An indictment for 
perjury must be sustained ^y two witnesses, one 
alone is not sufficient. Here, the assignment of 
perjury is only supported by one witness, together 
with the depositions of prisoner before the magis- 
trates : — Held : the evidence adduced was suffi- 
cient to support an indictment for perjury. — 
R. r. Jackson (1841), 5 J. P. 516. 

7427. .] — R. r. Gordon, No. 7411, 

ante. 

7428. .] — person may be indicted 

for perjury wlio gives false evidence before a grand 
jury when examined as a witness before them 
upon a bill of indictment. 

To convict a person of perjury in swearing falsely 
before a grand jury, it is not sufficient to show' 
that the jierson swore to the contrary before the 
examining magistrate, as non constat^ which of the 
contradictory statements was the true one. — 
R. V . Hughes (1844), 1 Oar. & Kir. 519. 

Annotation: — Refd. Jordea r. Monoy (1854), 5 H. L, Cas. 

185. 

7429. .]~R. V . Hook, No. 7421, an/c. 

7430. Direction to Jury.] — Applt, was convicted 
of suborning J. to make a false statement for 
insertion in a register of births. J. gave evidence 
against applt., & the judge cautioned the jury 
that her evidence as an accomplice required 
corroboration, but he did not give a specific 
direction on the statutory need of corroboration 
under Perjury Act, 1911 (c. 6), s. 13 ; — Held : 
the general direction on the need of corroboration 
of the evidence of the accomplice given by the 
judge was sufficient, & a specific direction on the 
statutory necessity for corroboration under Perjury 
Act, 1911 (c. 6), s. 13, was not necessary in this 
case. — R. v. Saijdanha (1920), 90 L. J. K. B. 97 ; 
123 L. T. 024 ; 85 J. P. 47 ; 20 Cox, C. C. 030, 
C. C. A. 


7431. Corroboration as to some assignments 
only — Effect of general verdict.] — ^When on an 
indictment for perjury containing several assign- 
ments a general verdict of guilty is returned, 
though one assignment is clearly not proved by 
reason of the want of corroboration, the ct. will 
quash the conviction. — R. v. Gaskell (1912), 77 
J. P. 112 ; 29 T. L. R. 108 ; 8 Cr. App. Rep. 103, 
0. C. A. 


Sub-sect. 9. — Indictment. 

See Perjury Act, 1911 (c. 6), s. 12, 

7432. Joinder of defendants.] — R. v. Philips 
(1731), 2 Barn. K. B. 80 ; 2 Stra. 921 ; 94 E. R. 
369. 

AnnMations : — Refd. R. v. Young (1788), 1 Leach, 505; 

Ruck V . A.-G. (1858), 3 H. & N. 208. 

7433. — R. V. Harvey, (1731), Sess. Cas. 
K. B. 122 ; 93 E. R. 124. 

7434. Joinder of counts.] — An indictment for 
perjury contained two counts, charging perjury 
to have been committed by deft, on two different 
occasions, one in the progress of a trial, the other 
in an affidavit in Chancery. Both acts of perjury 
had the same object in view : — Held : ( 1 ) they were 
distinct offences, & a punishment might be inflicted 
in respect of each ; (2) though the offences were 
in this way distinct, they might both be included 
in the same indictment, & a general finding of 
guhty on the charges contained in both counts 
was good ; (3) the full punishment of seven years’ 
penal servitude might be inflicted for each offence, 
& the second term of penal servitude W'as properly 
made to begin at the termination of the first 
term. 

2 Geo. 2, c. 25, s. 2, authorised the judge before 
whom a person should be convicted of perjury, 
to order such person to be sent to a house of cor- 
rection for seven years, there to be kept to hard 
labom ; “ & thereupon judgment shall be given 
tliat the person convicted shall be committed 
accordingly, over & beside such punishment as 
shall be adjudged to be inflicted upon such person, 
agreeable to the laws now in being”: — Held: 
(4) this statute did not impose on the ct. the 
necessity of awarding any punishment previous 
to that of penal servitude so as to give the sentence 
of penal servitude the form of an additional 
punishment. — Castro v. R. (1881), 0 App. Cas. 
229 ; 50 L. J. Q. B. 497 ; 44 L. T. 350 ; 45 J. P. 
452 ; 29 W. R. 669 ; 14 Cox, C. C. 546, H. L. ; 


PART XX. SECT. 2, SUB-SECT. 9. 

7432 i. Joinder of defendants .] — In 
prosecutions for giving false evidence 
under Penal Code, s. 193, the 
case of each person accused should 
be separately inquired into, &, if 
committed for trial, separately tried. 
It is wholly erroneous to include them 
in one Joint charge. — R. v. Niaz Ali 
( 1882), I. L. R. 5 All. 17.— IND, 

7432 ii. .1 — In cases of giving 

false evidence, a separate charge against 
each prisoner must be framed, & 
separate trial held of each chanre. — 
Anon. (1867), 3 Mad. App. 32. — IND. 

7432 ili. .) — A person accused of 

perjury is entitled to nave the specific 
charge made against him tried quite 
independently of a like charge against 
another person. — R. v. Bhavaniskak 
Haribhai (1868), 5 Bom. Cr. Ca. 55. — 
IND. 


7482 iv. .] — R. V . Ruttee Ram 

(1870), 2 N. W. 21.— IND. 

7432 V. .] — Six persons were 

charged in the same charge as foUows : 

That you committed the oflonco of 
voluntarily' giving false evidence in 
the stage of a Judicial proceeding, & 
that you have thereby committed an 
offence rmder Penal Code, s. 193 " : — 
Held : the charge was bad & defective ; 

(1) as It charged a number of persons 
jointly with giving false evidence ; 

(2) as it did not show what statement 
the accused persons made ; (3) as it 
did not mention the day & year when 
the offence was committed : (4) as it 
did not indicate the ct. or officer before 
whom the false evidence was given. — 
R. V . Mahahaj Mi88er (1871), 7 
B. L. R. App. 66 ; 16 W. R. 47. — 
IND. 

7432 vi. — Where several per- 


sons are accused of having given false 
evidence in the same proceeding, they 
should be tried separately. — R. v. 
Anant Ram (1882), I. L. R. 4 All. 293. 

—IND. 

7432 vii. .] — When four persons 

were accused of having given false 
evidence in the same proceeding, & 
the sessions Judge, while professing 
to try each accused separately, heard 
the evidence of the witnesses only 
once : — Held : that this was sub- 
stantially trying the four prisoners 
together, & was an inmroper mode of 
procedure. — Nathu (Sheikh) v. R. 
(1884), I. L. R. 10 Calc. 405.— IND. 

7432 viii. .] — The act of perjury 

being a separate act prisoners should 
be indicted separately therefor. — R. 
V . April (1889), 9 E. D. C. 177. — 

S. AF. 
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affg. S. C. svb nom* R. v. Castro (1880), 5 Qi B. D. 
4:90, C. A. 

Aniiotatiom : — As to (2) Refd. R. v. Thompson, [1914} 2 

K. B. 99. Generally, Mentd. K. v. Cox & Rallton (1884), 

IT. L. R. 181; Rixon v. Fari*cr (1886), 17 Q. B. D. 658 ; 

R. V. Poole Corpn. (1887), 19 Q. B. D. 602, 683. 

7436. Averment that defendant was sworn.] — 

An indictment for i>erjury must directly allege 
that deft, was sworn. — Dinslow’s Case (1588), 
Cro. Eliz. 105 ; 78 E. R. 363. 

7436. .] — Indictment for perjury alleged 

that on the trial of an indictment against H., deft., 
intending to injure H., & to cause him to be 
wrongfully convicted, appeared as a witness, & 
was sworn, etc., “ & then & there falsely & 
maliciously gave false testimony against H., by 
falsely deposing,” etc., &; so the jurors say deft, 
committed wilful & corrupt perjury : — ffeld : 
this count was bad, ior not alleging that deft, 
wilfully or corruptly swore falsely. Another 
count alleged, that at the trial of H. he was found 
guilty, “ by means of the false & material testimony 
of deft, in the first count mentioned ; ” that a rule 
nisi for a new trial was granted, & that deft, 
knowingly, falsely, wilfully & coiTuptly made 
affidavit that the evidence given by him at the 
trial of H. was true, “ whereas it was false in the 
particulars in the hi st count assigned & set forth : ” 
— Held : this count also was bad ; for that it 
should have averred distinctly that deft, was 
sworn as a witness, &- deposed to certain facts at 
the trial of H., instead of leaving it to be taken 
by intendment. — K. v, Stevens (1826), 5 B. &; C. 
246 ; 108 E. K. 92. 

7437. .] — An indictment for perjury charg- 

ing that the deft. ” falsely & maliciously gave 
false testimony,” without averring that the offence 
was ” wilfully ” or that it was ” corruptly ” 
committed, is bad. — R. r. Richards (182()), 7 
Dow. Rv. K. B. 665 ; 3 Dow. Ry. M. C. 495 ; 
4 L. .1. O. 8. K. B. 155. 

7438. How far judicial proceeding must be 
specified.] — ^^Vn indictment for perjury must show 
in what cause the party was sworn. — Stedman^s 
Case (1589), Cro. Eliz. i37 ; 78 E. R. 393. 
Annotation : — Reid. R. V. Duimiiig (1871), 40 L. J. M, C. 58. 

7439. .] — In a case of perjury committed 

before magistrates, the indictment merely stated 
that deft., intending to subject M. to t he penalties 
of iierjury, went before two magistrates, ” did 
depose & swear,” etc., setting out a deposition, 
which stated that B. had put liis hand into 
deft.’s pocket & taken out a £5 note, & assigning 
perjury upon it ; — Held : this was bad, as it did 
not show that any charge of felony had been 
previously made, or that deft, then made any 
charge of felony, or that any judicial proceeding 
was pending before the magistrates, — R. v. 
Pearson (1837), 8 C. & P. 119. 

Annotaiions : — Difltd. H. r. Gardiner (1839), 2 Mood. C. C, 

95. Reid. R. V. Ovortnn (1843), 4 Q. B. 83. 


7440. ^ -If a deft. is bound by recognisance 
to appear &"try his traverse, he may not by 
surrender to the officer avoid the payment of the 
fees customary on the entering of a traverse. 

Where perjury was charged to have been 
committed in that which was in effect the affidavit 
on an interpleader rule ; & the indictment set 
out the circumstances of the previous trial, the 
verdict, the judgment, the wiit of fieri faciaSy the 
levy, the notice by prisoner to the sheriff not to 
sell, <&; the prisoner’s affidavit that the goods were 
his property, but omitted to state that any rule 
was obtained according to the provisions of the 
Interpleader Act ; — Held : the indictment was 
bad, as the affidavit did not api)ear to have been 
made in a judicial proceeding. — R. v. Bishop 
(1842), Car. & M. 302 ; 6 J. P. 218. 

7441. .] — ^An indictment for perjury stated 

that certain persons were commi's. acting in the 
execution of certain Acts of Parliament relating 
to the duties of assessed taxes, & at a meeting 
held by them for the purpose of hearing & deter- 
mining appeals against the certificate of supple- 
mentary charges made by li.. Grown surveyor, in 
pursuance of the Acts, a certain appeal of one H. 
imdue form of law came on to be heard ; & O. 
appeared before the commrs. as a witness for & 
on behalf of H., upon the hearing of the appeal, 
& took liis corporal oath : — Held : bad, for not 
showing that the oath was taken in a judicial 
proceeding. 

Every question on cross-examination of a 
witness which goes to his credit is material. If a 
witness were asked, in cross-examination, whether 
he was in such a place at such a time & he denies 
it, that would be material if it went to liis credit 
(Lord Abinger, C.B.). — R. v. Overton (1843), 
4 Q. B. 83 ; Car. & M. 655 ; 2 Mood. 0. 0. 263 ; 
12 L. .1. M. C. 61 ; 7 J. P. 513 ; 114 E. R. 828 ; 
sub 7 iom . Overton v, R., 3 Cal. & Dav. 133 ; 7 
Jur. 196. 

Annotations — Distd. Lavey v. R. (1851 ), 17 Q. B. 496. Refd. 

Ryalls V. R. (1848), 17 L, J. M. C. 92. Mentd. R. v. 

Courtney (1856), 7 Cox, C. C. Ill ; R. v. Baker, [1895] 

1 Q. B. 797. 

7442. .] — A commitment- for perjury, 

stating, that ” B., in a certain affidavit, made & 
sworn to by him before one 0., a competent 
authority by law to administer the same, did 
falsely, wickedly, wilfully & corruptly comrnit 
wilful & corrupt perjury, is bad, not stating 
that the oath was administered in a judicial 
proceeding, or before a competent authority to 
administer an oatli in a judicial proceeding. — 
R. V, Bartlett (1843), 1 Dow. & L. 95 ; 12 
L. .T. M. C. 127 ; 7 J. P. 578. 

7443. .] — ^An indictment for perjury alleged 

that in the W. co. ct. of Middlesex, holden, etc., 
before M., etc., then & there being the judge of the 
ct., a certain action on contract then pending in 
the ct. between L., etc., & H., etc., came on to be 


7438 i. How far jvdicial proceedinij 
must he specified .] — In un indictment 
for perjury, which charged deft, with 
having sworn falsely on certain pro- 
ceedings befoi*e justices, wherein he was 
examined as a witness, the allegation 
of materiality averred that D. 11., 
deft., being so sworn, it became 
material to inquire & ascertain, etc. : — 
Held : bad, as not sufflcleptly showing 
that the perjury was committed at the 
proceedings. — R. v. Ross (1866), 1 
Old. 683.— CAN. 

7438 ii. .] — An indictment for 

perjury charged that it was oommlttod 
on the trial of an indictment against 
A. B., at the ot. of quarter sessions, for 
the county of B., on June 11, 1867, on 


a charge of larceny : — Held : it was 
not necessary to specify the proi»orty 
stolen, the ownership thereof, or the 
locality from which it was taken ; nor 
to allege that the indictment was in 
the name of the Queen, as the ct. 
must take judicial notice that the 
Queen alone could prosecute on a 
chai*ge of larceny. — R. v. Macdonald 
(1867), 17 C. P, 635.— CAN. 

7488 iii. Ling v. R. (1879), 2 

L. N. 410.- -CAN. 

7488 iv. .] — R. V. Thompson 

(1896), 2 Terr. L. R. 383.— CAN. 

7438 V. .] — Prisoners were tried 

& found guilty on indictments for per- 
jury in attempting to sustain by oath a 


document which was not the testator’s, 
will. In neither indictment was the 
pendency or contemplated institution 
of judicial proceedings sot out. On 
coming up for sentence, counsel moved 
in arrest of judgment that it did not 
appear on the Indictments that the 
oath was taken in a pending or con- 
templated judicial proceeding : — Held : 
to constitute perjury the false evidence 
must be given in the course of a judicial 
proceeding, & must not alone be proven 
at trial, but must appear on the face 
of the indictment. — R. v. Kennedy 
(1885), 7 Nfld. L. R. 91.— NPLD. 

7488 vi. A7nend7nent.l — R. v, 

Pelletier (1870), 16 L. 0. J. 146. — 
CAN. 
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tried & was then & there in due form of law heard 
& tried by & before M., then & there being the 
judge of the county ct. Upon which hearing & 
trial L., etc., tendered herself as a witness on her 
own behalf, & was then & there, etc., duly sworn, 
etc., before M., then & there being judge of the 
ct. as aforesaid, & then & there having sufficient 
& competent authority to administer the oath 
to L. in that behalf: — Held: (1) the indictment 
sufficiently showed thal. the ct. was a county ct. 
constituted under County Court. Act, 1846 (c. 95) ; 
(2) although it was not expressly alleged that the 
action pending in the county ct., on the trial of 
which the oath was administered, was one over 
which that ct. had cognisance, yet, that the juris- 
diction of the ct. over the action sufficiently 
appeared from the allegation that the action was 
pending in the ct. & came on to be tried, & the 
judge had sufficient &; competent authority to 
administer the oath. — Lavey v, R. (1851), 17 
Q. B. 490 ; 2 Den. 504 ; Cox, M. & H. 562 ; 21 
L. J. M. C. 10 ; 18 L. T. O. S. 6 ; 16 Jur. 36 ; 

5 Cox, C. C. 269 ; 117 E. R. 1372, Ex. Ch. 

An^tcdion: — Folld. R. v. Dunning (1871), L. R- 1 C. C. R. 

7444. -In an indictment charging perjury 
in an affidavit sworn before a comr. acting 
under Commissioners for Oaths Act, 1889 (c. 10), 
B. 2, it is not sufficient simply to allege the general 
authority of the comr. to administer, the oath ; 
the indictment must state the circumstances 
under which the oath was administered, showing 
that the comr. had authoiity to administer the 
oath in the particular matter before him.. — R. v, 
McDonai.d (1905), 21 Cox, C. C. 70. 

7445. Averment of jurisdiction.] — In an indict- 
ment for making a false affidavit, it is sufficient to 
state that deft, came before B. & took liis corporal 
oath, B. haAing power to administer an oath 
without setting out the nature of B.’s authority. 
When perjury is assigned upon several parts of 
an affida\dt, those parts may be set out in the 
indictment as if continuous, although they are in 
fact separated by the introduction of other matter. 
— R. V, Callanan (1826), 6 B. & C. 102 ; 9 Dow. 

6 Ry. K. B. 97 ; 4 Dow. & Ry. M, C. 211; 5 

L. J. O. S. M. 0. 39 ; 108 E. R. 390. 

Aniwtaticms : — Expld. R. v, Overton (1843), 4 Q. B. 83. 

Consd. R. V. Dunning (1871), L. K. 1 C. 0. R. 290. 

74^. .] — Indictment for perjury : — Held : 

the jurisdiction of the ct. sufficiently appeared, 


though there was no express allegation that deft, 
had resided, for six calendar months before the 
filing of the petition, within the district of the 
county ct., as required by Insolvent Debtors Act, 
1848 (c. 102).— Walker v. R. (1867), 8 E. & B. 
439 ; 27 L. J. M. C. 43 ; 22 J. P. 275 ; 3 Jur. 
N. S. 1259 ; 120 E. R. 163. 

7447. .] — ^An indictment for perjury stated 

the offence to have been committed on the trial 
of '' a certain indictment for misdemeanour ” at 
the quarter sessions for the county of S. ; but it 
did not state what the misdemeanour was, nor that 
the quaver sessions had jurisdiction to try it : — 
Held : the indictment was good. — R. v. Dunning 
(1871), L. R. 1 C. 0. R. 290 ; 40 L. J. M. C. 58 ; 
24 L. T. 38 ; 35 J. P. 197 ; 19 W. R. 357 ; 11 Oox, 
C. C. 651, 0. 0. R. 

7448. Averment of “ falsity.”] — ^An informa- 
tion for perjury, stated that deft., before a com- 
mittee of the House of Commons, being duly 
sworn, deliberately & knowingly, & of his own act 
& consent, did say, swear & give in evidence, etc. 
It then set out the evidence so given. The count 
then averred, that deft., at the bar of the House of 
Lords, being duly sworn, deliberately & know- 
ingly, & of his own act & consent, did say, swear, 
& give in evidence, etc. It then set out his evi- 
dence, which was directly contrary to that given 
before the House of Commons, & concluded after 
averments as to the identity of the persons & 
places referred to in the evidence on both 
occasions ; & so the jurors aforesaid do say that 
H. did commit wilful & corrupt perjury : — Held : 
this count was bad. — R. v, Harris (1822), 5 B. & 
Aid. 926 ; 1 Dow. & Ry. K. B. 578 ; 106 E. R. 
1430. 

Amiotatiun ; — Consd. R. v. Hook (1858), Dears. & B. 000. 

7449 . ,] — An indictment for perjury, which 

charges that deft. “ feloniously, corruptly, know- 
ingly, wilfully & maliciously ” swore, etc., omit- 
ting the word “ faJsely,” but concluding, & so 
deft. “ in manner &; foim aforesaid ” did commit 
wilful & corrupt perjury, is bad. — R. v. Oxley 
(1852), 3 Car. & Kir. 317. 

7450. Averment of deliberation.] — The word 
“ wilful ” is not necessary in an indictment of 
perjury at common law. — R. v, Cox (1770), 1 
Leach, 71. 

Annotations : — FoUd. R. V. Richards (1820), 7 Dow. & Ry. 

K. B. 665 ; R. v. Stevens (1826), 5 B. & C. 240. Refd, 

K. V. Bent (1846), 2 Car. & Kir. 179 ; R. r. Munslow 

(1895), 15 R. 192. 

7451. .] — R. V, Stevens, No. 7436, ante. 


7445 i. Averment of jurisdiction.. 
Upon an indictment for perjury com- 
mitted upon the hearing of a complaint 
before a magistrate, the Information 
having been proved : — Held : the in- 
dictment was defective for not showing 
the jurisdiction over the offence, by 
alleging where the liquor was sold, the 
sale of which without licence was the 
complaint ; but as judgment had been 
pronounced, tills could be taken ad- 
vantage of only by writ of error. 
Qu. : whether It was not defective 
also, for not showing that the person 
complained against was present, or 
that a summons issued, & that the 
magistrate was authorised to proceed 
ex parte . — R. v. Mason (1869), 29 
U. 6. R. 431.— CAN. 


7445 ii. . ] — It is not necessary in 

an indictment for perjury, committed 
before an inferior ct., to set out all the 
facts which show the authority of such 
ct. of limited jurisdiction, & ft will be 
sufficient to aver that “ the case come 
on to be tried, in due form of law,** 
before the judge of the inferior ct.. 


“ he having then & there sufficient 
authority to administer the oath, etc.” 
— R. 17. Lawlok (1853), 6 Cox, C. C. 
187.— IR. 

7446 iil. .] — An indictment for 

perjury does not, since the 14 & 15 Viet, 
c. 100, 8. 20^ require any averment that 
the ct. or judge had competent 
authority to administer the oath. An 
indictment which averred that a cer- 
tain suit pending before M., a resident 
magistrate, foy the recovery of £100, 
came on to be heard by M., as resident 
magistrate, & upon the hearing M. 
appeared as a witness, & was sworn 
before M., as being such resident 
magistrate, M. having due & competent 
authority, etc. : — Held : not to be ba.d 
for not averring that the magistrate 
had the extended jurisdiction up to 
£100. — R. V, McNicOL (1876), 3 0. A. 
223 ; 1 J. R. N. S. 64.— N.Z, 

o. Averment of intent.] — The in- 
dictment contained in substance a 
statement that the accused committed 
the indictable offence of perjury In a 
judicial proceeding: — Held: it com- 


plied with the requirements f)f Criminal 
Code, 8. 852, & was not bad because it 
did not allege, that the accused com- 
mitted perjtiry with intent to deceive. 
— R. V. Yaldon (1908), 12 O. W. 11. 
384 ; 17 O. L. R. 179.— CAN. 

p. Averment of materiality.] — R. v. 
Paulet (1878), 9 R. L. O. S. 449. — 

CAN. 

q. .] — R. V. Ross (1884), 28 

L. C. J. 261.— CAN. 

r. .] — Conviction for perjury 

held because the indictment did not 
state that the false swearing was with 
respect to a matter essential to the 
matter in issue, although it appeared 
in evidence that it was so. — R. v. 
PRENDEHGAST (1826), Jebb, Or. & Pr. 
Cas. 64. — IR. 

s. Variance between indictment 

3— The ot. will not quash 
the indictment because there is a 
variance in the specific charge of per- 
jury contained in the information &; 
that in the indictment, provided the 
indictment sets forth the substantied 
charge contained in the information. — 
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Part XX. — Offences relating to Administration of Justice. 


7452. statement charged as perjury.] — If an 

insolvent debtor has sworn that his schedule 
contains a full, true & perfect account of all debts 
owing to him at the time of his petitioning for his 
discharge an assignment of perjury on that oath, 
stating, that “ whereas in truth & in fact the 
schedule did not contain a full, true & perfect 
account,’^ etc., in the words of the oath, is too 
general ; it ought to state what debt he is charged 
with omitting. — R. v. Heppbr (1826), 1 C. & P. 
608 ; By. & M. 210, N. P. 

7453. Whether innuendo permissible.] — B. v. 
Gripe, No. 7296, ante. 

7464. .1 — B. V. Aylbtt, No. 7236, ante. 

7455. .] — B. V. Thomas, No. 7383, ante. 


information, with a view to prosecution by indict- 
ment for an alleged perjury in depositions before 
the Ecclesiastical Ct., when it appeared that the 
suit in which the depositions had been made was 
still defending, & that the justices had therefore 
held it improper to proceed on the information. — 
B. V. Ingham (1849), 14 Q, B. 396 ; 4 New Mag. 
Gas. 14 ; 3 New Sess. Gas. 689 ; 19 L». J. M. O. 
69 ; 14 L. T. O. S. 220 ; 14 Jur. 223 ; 13 J. P. Jo. 
760; 117E. B. 166. 

Annotations : — ^Beld Ex p. Vaughan & Morgan (1866)» 15 
W. R. 198 ; Ex p. Lewis (18 w, 21 Q. B. D. 191 ; Ex p. 
Vaughan, Matthews & Warren (1888), 4 T, L. R. 649 ; 
R. V. Kennedy (1902), 86 L. T. 753. Mentd. R. v. Faw- 
cett, etc., Durham JJ., Ex p. Hodson (1868), 19 L. T. 
396 ; R. V. Byrdo JJ. (1890), 65 J. P. 310 ; R. u. Garrett, 
Exp. De Dryver (1917), 34 T. L. R. 13. 


Sub-sect. 10. — Triai. during Pendency op 
Judicial Proceedings. 

7456. Practice at Central Criminal Court.] — It is 

the practice at the Gentral Griminal Gt. not to try 
an indictment for perjury arising out of a civil 
suit wJxile that suit is in any way undetermined, 
except in cases where the ct. in which it is pending 
X)ostpones the decision of it in order that the 
criminal charge may be first disposed of. — B, v. 
Ashburn, B. V. Simmons (1837), 8 G. & P. 60. 

7467. Discretion of justices.] — ^Where a person 
is brought before justices, in pursuance of Indict- 
able Ouences Act, 1848 (c. 42), s. 17, charged 
with perjury in a suit in the Ecclesiastical Gt. for 
proving a will, which was opposed, it is no ground 
for declining to hear the charge that the suit in 
the Ecclesiastical Gt. is pending . — Ex p. Baldwin 
(1849), 13 Jur. 663. 

7458. — ^ — J — When an information is laid 
before justices of the peace for an indictable mis- 
demeanour, it is in the discretion of the justices 
to hear it, or refuse to hear & leave the complaining 
party to originate his prosecution before a grand 
jury. The ct., therefore, refused to compel 
justices by mandamus to hear evidence on an 


Sub-sect. 11. — Subornation op Perjury. 

7459. What constitutes the offence — Whether 
perjury must be actually committed.] — ^An indict- 
ment for subornation of perjury must state what 
the perjury was, & show, by setting forth the 
oath, that it was actually committed. — B. v. 
Hinton (1687), 3 Mod. Bep. 122 ; 87 E. B. 78. 

7460. .] — In an indictment for 

subornation of perjury, it must appear that the 
party suborned committed the perjury. 

It seems to be a common law offence to offer 
money to swear to a particular thing whether 
true or false (Holt, G.J.). — B. v. Darby (1702), 
7 Mod. Bep. 100 ; 1 Salk. 78 ; 87 E. B. 3 121. 
Annotation: — Mentd. R. v. Robinson (1759), 2 Burr. 799. 

7401, .] — Lord Holt could never have 

said that to suborn a witness to commit perjury 
was no offence, although the perjury were 
not alleged to have been committed (Lord 
Kenyon, G.J.). — B. v. Higgins (1801), 2 East, 6 ; 
102 E. B. 269. 

Annotalions .-—Mentd. R. v. Morodith (1838), 8 C. & P. 589 ; 

R. V. Rowed (1842), 11 L. J. M. U. 74 ; U. v. Bartlett 

(1843), 12 L. J. M. C. 127 ; U. v. Quail (IHOO), 4 F. i<c P. 

1076 ; R. V. Gregory (1807), 10 Cox, C. 0. 4 50 ; R. v. 


It. n. Broad (1864), 14 C. P. 168.— 

CAN. 

t. Rejection of surplusage.] — Where 
the indictment did not follow tJie 
statutory form, & laid Iho charge in 
an involved manner, but contained 
the essential averments : — Held : suffi- 
cient, the nnnooessary matter being 
considered surplusage. — R. r. Coote 
(1904), 24 C. L. T. 257 ; 10 B. C. K. 
285.— CAN. 

PART XX. SECT. 2, SUB-SECT. 10. 

a. Discretion of court.] — Ct. has 
jurisdiction to stay proceedings upon 
an information for perjury preferred by 
a party to a suit against witnesses 
while the suit la still ponding. — Ex p. 
Cooper (1880), 1 N. S. W. L. R. 143.— 
AUS. 

b. .] — On an appln. to re- 
strain resp. from further proceedings 
on an Information charging him with 
forgery, where it appeared that the 
information was laid not bond fide in 
the interests of justice, but with a view 
of damaging the testimony which the 
appot. was to give at the trial of resp. 
who was under committal for perjury : 
— Held : the ct. would exercise that 
power & restrain resp. till after the 
trial. — Exp. Green (1888), 9 N. S. W. 
L. R. 178.-- AUS. 

0. .] — Ch ADD V. Meagher (187 4), 

24 C. P. 64.— CAN. 

d. . 1 — Serrible : a charge of per- 

jury should not he brought during 
the pendency of a civil action in the 


Supreme C^t.- -R. v. Cohn (1903), 36 
N. S. K. 240.- -CAN. 

e. ,] — -Discretion f)f ct. exer- 
cised by refusal to hear charge of per- 
jury while civil procoodfngs are 

pending. — R. v. T (1906), 12 

B. C. R. 223.— CAN. 

f. — - — ■ Appeal pending.] — Whore 
the prosecution of a person for giving 
false evidence, forgery, & using as 
genuine a forged document in a suit, 
pending an appeal from the judgment 
passed therein, would delay & possibly 
defeat the appeal, & wliero the lower 
Applt. Ct. had declared that the 
evidence on which it was proposed to 
proceed was unsatisfactory to a groat 
extent : — Held : it was neither neces- 
sary nor desirable to grant sanction in 
suen a COSO pending the appeal, but 
that the proper course would be to 
await the conclusion of the litigation 
& then to move the liigher ots. to take 
action, if necessary, in the ends of 
public justice ; & the present sanction 
should, therefore, be revoked. — J adu 
Lal Shau V. Ijoyh^ (1907), I. L. R. 34 
Calc. 848.— IND. 


PART XX. SECT, 2, SUB-SECT. 11. 

g. What constitutes the offence .] — 
Deft, was charged vdth offering money 
to a person to sweau* that A., B., or C. 
gave him a certain sum of money to 
vote for a candidate at an election : — 
Held : the offence was not an attempt 
to commit the crime of subornation of 


perjury, but something loss, being an 
incitement to give false evidence or 
particular evidence regardless of its 
truth or falsehood, &: was a misdemean- 
our at common law. — II. v. Cole (1902), 
22 C. L. T. 132 ; 3 O. L. R. 389 ; 1 
O. W. R. 117.— CAN. 

h. Use of false evidence in 

defence.] — The accused ^vas charged 
with the offence of assault. In his 
defence ho produced a cattle -pound 
receipt & examined as his witness the 
Patil of another village to prove that 
ho (aooused) was at that village at the 
time of the alleged assault. The 
defence was disbelieved. The accused 
was next tried for the offence of 
corruptly using false evidenoe as true, 
punisnable imder Indian Penal Code, 
8. 196 : — Held : the accused was guilty 
of the offence with which ho was 
charged since the Patil had a corrupt 
motive in giving false evidence on 
behalf of the aooused. — R. v. Rank a 
Nara (1921), I. L. R. 46 Bom. 317.— 
IND. 

k. Indictment.] — An indictment for 
subornation of perjury concluding 
“ against the peace," does not render 
erroneous a sentence awarding a 
statutable punishment, subornation of 
perjury remaining a common law 
offence, & the statute merely regulating 
the punishment. — R, v. Rowe (1830), 
3 Ir. L. Rec. let ser. 153.— IR. 

l. Trial — Before that of perjurer .] — 
Upon an indictment for subornation of 
perjury, it is no objection that deft, 
was tried before the perjurer had been 
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Sect, 2, — Perjury : Sub-sects. 11 12, A. , B. c£: C ,] 

Fox (1870), 19 W. R. i09 ; R. v. Hansford (1874), 31 L. T. 
488 ; Barratt v. Burder (1893), 10 T. L. H. 124 ; R, v. 
Brailsford, [1905] 2 K. B. 730. 


7462. Every subornation a distinct offence.] — 

R. V, Lambert (1697), 12 Mod. Rep. 154 ; 88 E. R. 
1230. 


Sub-sect. 12. — False statements not in 
Judicial Proceedings. 

A. Statements on Oath. 

7463. False oath to obtain seaman’s wages — 
Identity of person taking oath must be proved.] — 

On 31 Geo. 2, c, 10, s. 24, for taking a false oath 
to obtain administration to a seaman’s effects in 
order to receive his wages, it is necessary to 
prove, directly & positively, that it was prisoner 
who took the oath. — R. v. Brady (1784), 1 Leach, 
327. 

7464. False statutory oath.] — It is a mis- 
demeanour in falsely taking an oath which a 

E arty is required by Act of Parliament to take 
efore a magistrate (Lord Denman, C.J.). — R. v. 
De Beauvoir (1835), 7 C. & P. 17. 

7465. Affidavit under Bills of Sale Act, 

1854 (c. 36).] — A. was indicted for perjury in an 
affidavit made under the above Act, for the puri)ose 
of getting a bill of sale filed. The indictment was 
in the ordinary form. The affidavit was sworn 
before a comr. for taking affidavits in the Cl. 
of Q. B. A. was found guilty : — Held : A.’s 
offence did not constitute perjury, but that never- 
theless the conviction should be affirmed, because 
A. was guilty of taking a false oath, which offence 
was sufficiently charged in the indictnunit, was 
under the circumstances a common law mis- 
demeanour, to the punishment for wliich he might 
be sentenced. — R. v. IIodgkiss (1869), L. R. 1 
C. C. R. 212 ; 39 1.. J. M. C. 14 ; 21 L. T, 504 ; 
34 J. P. 104 ; 18 W. R, 150 ; 11 Cox, C. C. 305, 
0. C. R. 

Annotaticrjis : — ^Mentd. li. v. Thomas (1875), 31 L. T. 849 ; 
Boaler r. K. (1888), 21 Q. B. D. 284. 


B. Statements not on Oath. 

See Perjury Act, 1911 (c. 6), ss. 5, 6. 

7466. False declaration — Before commissioner.] 

— Where, under a writ of fl. fa,f issued agair^t B., 
at the suit of C. certain goods were seized in the 
possession of A. to which he laid claim, under 
colour of an aUeged sale thereof to him by B., & 
both A. & B. afterwards, at the request, & for 
the satisfaction of the sheriff, made voluntary 
declarations of the truth of such a transaction 
before a comr. appointed to receive declamtioiis 
under Statutory Declarations Act, 1835 (c. 62) : — 
Held : on an indictment against each of the 
parties under sect. 18 of that Act, for making a 
false declaration, it must appear that the form 
given for the declaration in the sched. of the Act 
has been strictly followed by the comr. ; & the 
substitution of the third person for the first, 
omission of the term “ solemnly & sincerely,” are 
each fatal to the case.— R. v . Edwards (1839), 
3 J. P. 292. 

7 * 407 , — L- Under 8 & 9 Viet. c. 116.] — In an 

indictment under the above Act for falsely 
answering the questions required to be put to, 
& answered by, applt. for a registry ticket, it is 
necessary to aver prove that the questions were 
put in the very words of that Act. — R. r. Knox 
(1847). 2 Cox, C. 0. 165. 

7408 . Under Statutory Declarations Act, 

1835 (c. 62).] — Upon an indictment for making a 
false declaration in lieu of an oath under sect. 12 
of the above Act it is not sufficient for the prosecu- 
tion to prove the handwiiting of the justice before 
whom the declaration is made, but it must be 
shown that when it wiis made he was acting within 
the district of which he is such justice. — R. v. 
Morgan (1844), 4 L. T. (). S. 233 ; 1 Cox, C. C. 
109. 

7409 , Under Pawnbrokers Act, 1800 

(c, 99).] — To prove the making of a false declara- 
tion under the above Act, it is not absolutely 
necessary to call the magistrate before whom it 
was made, or some one present at the time. It is 
sufficient to show such facts as necessarily lead to 


convictod, it boiu^ considered in itself a 
distinct ollenco, although it is necessary 
to complete the offence to prove tiiat the 
alleged perjury had been committed. — 
K. V. Rowk (1830), 3 Ir. L. Rec. Ist ser. 
153.— IR. 


PART XX. SECT. 2, SUB-SECT. 12.— 

A. 

m. False declaration on oath — De- 
fence to summons.] — I^rlsoner was con- 
victed of making false declaration on 
oath. He employed a contractor to do 
certain work, & having failed to pay, 
a default summons was issued against 
him in the District Ct. He fllod a 
defence of “ not indebted,” & swore a 
declaration that his defence was true 
in substance & In fact, which was the 
alleged false statement for which he 
was prosecuted. Defence was that he 
had acted as agent for his wife, who 
owned the property in respect of which 
work was done. Judge told jury if 
prisoner had in fact contracted on his 
own behalf & knew he was indebted to 
the contractor he should be convicted, 
but if lie believed when he made the 
declaration that he did not owe the 
money & could not be successfully sued 
for it, ho should be acquitted, Jurj’ con- 
victed. Judge reported in his opinion 
the evidence left room for reasonable 
doubt whether the statement was false, 
& if 80 wliether prisoner knew it to be 
false when he made It. Ct. dismissed 
appeal. Applt. In swearing might have 


meant either that as he liad iucuiwd 
the liability as agent & not as principal 
lie was not liable in law for the debt 
or that lie had never contracted per- 
sonally or induced contractor to i*egard 
him as principal. — R. v. Dent (1912), 
12 8. R. N. 8, W. 514 ; 29 N. S. W. 
W. N. 124 —AUS. 

n. By voter as to qualification.] 

— The swearing falsely by a voter, at 
an election of aldermen or common 
councilmen for T., that he is the person 
described in the list of voters entitled 
to vote, is not perjury by any express 
enactment. — T homab v. Plait (1844), 
1 U. C. R. 217.— CAN. 

o. .] — The traverser was 

indicted under the 2 & 3 Will. 4, 
0 . 88, for falsely swearing at registry 
sessions that ho, traverser, paid a rent 
of ton pounds per annum for his house 
in the borough of B., moaning that ho 
hold & occupied, within the borough 
of B., a house of the clear yearly value 
of ton pounds : — Held : the innuendo 
was supported by proof that the 
traverser made a statement, upon oath, 
at the sessions, to the effect in the in- 
dictment mentioned. — R. v. Hughes 
(1835), 1 Craw. & D. 200.— IR. 

.) — ^Perjury assigned on 

the oath in 2 & 3 Will. 4, c. 88, 
Schod. B., whereby the voter swears 
to the continuance of his q\iallflcation 
as a voter: — Held: an Indictment 
assigning perjury might be sustained. — 


R. r. Bradley (1842), 2 Craw. & I). 
419.; Ir. Cir. Hop. 453.— IR. 

q, .] — xhe taking falsely 

the oath prescribed by the Reform 
Act, 1832 (c. 65), Schod. I.: — Held: 
not to be perjury, but to bo an in- 
dictable offence at common law . — He 
Barr (1839), 2 Swin. 282.— SCOT. 


PART XX. SECT. 2. SUB-SECT. 12.— 

B. 


r. False declaration — To obtain 
onsent to assignment.] — M. was in- 
ormed against for that fraudulently 
nteuding to obtain the consent of the 
loard of Land & Works to an assign- 
nont of land, M. did go before a 
Fustioe of the Peace & knowingly 
alscly corruptly & wilfully voluntarily 
uake 8c solemnly declare the truth of 
i, certain declaration 8c then & there 
n & hy such declaration did declare, 
»tc., whereas in truth 8c iu fact ” : — 
ield : this declaration was one not 
mposed by law but roqulicd only by 
isago of the Board of Lands 8c Works .* 
hat a false declaration such as this, 
vas not made penal by any sect, of 
.he ” Evidence Statute ” because It 
vas not declared of the truth of any 
‘ fact matter or thing, by any law 
•equired or authorised, to bo verlfled 
)r otherwise assured or ascertained.” — 
tt. V. Mungovan (1869), 6 W. W, 8c 
A»B. 157.-— AUS. 


Iteoistration of title,] 
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the conclusion that deft, made it, & had a know- 
ledge of the contents. Sed qu, — R. v. Browning 
(1849), 3 Cox, C. 0. 437. 

7470, To obtain passport.] — R. v. De Pinna 

(1913), 48 L. Jo. 26. 

7471, False inland revenue returns — Applic- 
ability of Perjury Act, 1911 (c. 6), s. 5 (b),] — ^Applts. 
were convicted on indictment under the above 
Act of knowingly & wilfully making statements 
false in material particulars in returns of income 
tax. By the proviso to sect. 16 (3) of that Act 
where the making a false statement is by any Act 
passed before the commencement of the above 
Act made punishable only on summa^ conviction, 
it shall remain so punishable. By Finance (1909- 
10) Act, 1910 (c. 8), s, 94, such olfence is made 
punishable on summary conviction & subject to 
imprisonment not exceeding six months : — Held : 
as the penalty under sect. 94 of the latter Act 
exceeded three months imprisonment, an offender, 
under the provisions of Summary .1 urisdiction 
Act, 1879 (c. 49), s. 17 (1), might elect to be tried 
on indictment, & that consequently the offence was 
not punishable “ only on summary conviction 
& the conviction of applts. was valid. — R. v. 
Bradbury, R. v, Edltn, [1921] 1 K. B. 562 ; 90 
lu J. K. B. 133 ; 126 L. T. 31 ; 85 J. P. 128 ; 37 
T. L. R. 88 ; 26 Cox, C. C. 732 ; 15 Or. App. Rep. 
76, C. 0. A. 


C, Statements with reference to Marriages^ Births, 

and Deaths* 


See Perjury Act, 1911 (c. 6), ss. 3, 4. 

7472. False oath before surrogate — ^Must be for 
purpose of obtaining a licence.] — ^A false oath before 
a surrogate to procure a marriage licence will not 
support a prosecution for perjury. If the indict- 
ment only charges the taking the false oath without 
stating it was for the purpose of procuring a 
licence, or that a licence was procured thereby, 
the party cannot be punished thereon as for a 
misdemeanour ; but, if the purpose is to obtain 
a licence, & the licence is obtained & the marriage 
had, the party may be indicted as for a mis- 
demeanour. — R. V. Foster (1821), Russ. & Ry. 
459, 0. C. R. 


MnorcUKym : — Liisia. k. v. Hoclgidfifl (1869), L. K. 1 0. C. R. 
212. Refd. 11. V. Chapman (1849), 2 Car. & Kir. 846: 
Boaler V. K. (1888), 21 Q. B. D. 284. 


7473. Purpose need not be effected.]— The 

wilful taking of a false oath before a surrogate, to 
obtain a marriage licence, is a misdemeanour ; 
& it is not essential to this offence that any 
marriage should have taken place, or that deft, 
ever intended to marry. — R. v. Chapman (1849), 
2 Oar. & Kir. 846 ; 1 Den. 432 ; T. & M. 90 ; 
18 D. J. M. C. 152; 13 L. T. O. S. 308; 13 


PriHOUcr was charged with wilfully 
maldiig a curtain false statement in 
statutory declarations In relation to 
an application by him to bring land 
under the A(5t, required under the 
authority Sz made iii pursuance of the 
“ Transfer of Land Statute (No. 301).’’ 
Th (5 only cvid*Mi(;e in support of such 
charges was that appearing statutory 
declarations of prisoner lodged in sup- 
port of the appln. produced by the 
proper oillccr from the Oillee of Titles 
& the eertifleate of title granted there- 
upon & the reasonable inference to be 
drawn therefrom together with evi- 
dence that the material statements in 
such declarations were false Hc/d ; 
the evidence was sufficient to support 
fl conviction. — K. v. Aedy (1887), 13 
V. L. R. 74(3.-— AUS. 

Of loss hu fire,] — Accused, 

in proving his loss by fire as reiiuinnl 
by the Alberta Insurance Act, s. 20, 
made the usual statutory declaration 
]>ormitted by (Jaiiada Evidence Act, 
s. 36. Some of the allegations in the 
declaration wore false. Accused was 
tried upon the charge that he “ being 
recjuired by the Alberta Insurance 
Act to make a solemn declaration, did 
make a solemn declaration in which 
N. made statomonts which would 
amount to perjury if made in judicial 
proceeding, & which were known by 
him to bo false & were intended to 
mislead the W. insurance Go., con- 
trary to Criminal Code, s. 175,” 8c 
was convicted : — Held: the conviction 
should bo sustained as a conviction 
under Criminal Code, s. 175, as the 
declaration was one which the accusiMl 
was permitted by Canada Evidence 
Act, s. 36, to make, was made before 
ail offleor authorised by law to permit 
it to be made before him & contained 
statements which would amount to 
perjury if made on oath in a judicial 
proceeding. The document signed by 
the accused was a solemn declaration 
within the meaning of Mmlnol Code, 
8. 175. When a person hoars a decora- 
tion road to him exactly as it is written 
by the proper officer, says then in 
answer to a question that it is satis- 
factory, & then signs his name to it, 
he can quite properly he said to have 
made a statutory declaration & the 
officer can quite properly be said to 
have taken tne said statutory declara- 


tion. The validity of a statutory 
declaration should not be made to 
depend upon so slight a thing as the 
omission to change the form in reading 
it into the second person instead of the 
first person. — IL u. Nier (1915), 33 
W. L. R. 180 ; 9 W. W. R. 838.™ CAN, 

a. Ucturn hy hailitf.] — A false 

return by a baillll does not con- 
stitute perjury. — R. v, Tremblay, 
fl916JQ. R. 2GK. B. 37 ; 28 Can. Crirn. 
Oas. 21 ; 34 I). L. R. 209.— CAN. 

b. Sole mil declaratio7i,] — R. v. Skel- 
ton (1898), 3 Terr. L. R. 58. — CAN. 

c. .] — There is a marked 

differeucu between taking an oath & a 
soleiim declaration. In the one case, 
the false swearing itself constitutes the 
offence ; in the other, before the pro- 
cedure becomes a solemn declaration# 
the statutory form must he followed. 
The permission to receive a solemn 
declaration includes the authority to 
make it. A solemn declaration is not 
made unless tlie declarant reads over 
to the o nicer receiving the declaration 
the form as given in the Act, or unless 
the officer reads over that form to the 
declarant. — R. v. Phillips (1908), 14 
B. C. R. 194.— CAN. 

d. .] — A declaration purporting 

to he made by virtue of the Canada 
Evidence Act but which is neither 
subscribed nor declared to in the 
presence of or before the comr. 
who puri)ort8 to take it is not a 
‘‘ solemn declaration ” within the 
meaning of that Act & therefore not 
a *' declaration ” within the meaning 
of Criminal Code, s, 172. — R. v. 
Schultz, [1922] 2 W. W. Jt. 582 ; 69 
D. L. R. 267 ; 37 Can. Grim. Cas. 301 ; 
15 Sc. L. R. 434.— CAN. 

.] — Accused made a false 

declaration before a Justice of the 
Peace, & purporting to be under the 
Justices of the l*eace Act, 1908. The 
declaration contained these words : 
” & I make this solemn declaration 
conscientiously believing the same to 
bo true/’ but the words & by virtue 
of the Justloe of the Peace Act, 1908,” 
were omitted : — Held : the words 
omitted were essential to the validity 
of a declaration under the Justices of 
the Peace Act ; the declaration was 
therefore not made under the Act ; & 
accused could not be convicted of the 


offence prescribed by sect. 289 of 
making a false declaration und(‘r that 
Act, (Per Dennihton & Cooper, JJ.) 
Accused in making the declaration 
probably committed an offence under 
Crimes Act, 1908, s. 133, & upon a 
proper indictment mider that sect, 
could have been properly convicted. — 
(1909), 29 N. Z. L. R. 

244. — N.Z. 


that he did commit the crime of per- 
3 ui*y in that he did unlawfully make a 
sohunn declaration mider & in pur- 
suance of the provisions of the Justices 
of the Peace Act, 1908, etc., well 
knowing the said declaration to be 
false : — Held: (1) prisoner should not 
have been indicted for perjury under 
Crimes Act, 1908, s 130, but for his 
actual ofleiico of making a false declara- 
tion as detined by sec*t. 133 ; (2) as, 
however, the indictment contained 
beside the allegation of purjury a 
description of the offence defined in 
sect. 133, the et. could tri^at the 
allegation of perjury as surplusage & 
hold the indictment sufficient under 
sect. 133.— R. V. Wilson (1912), 31 
N. Z, L. R. 850— N.Z. 


PART XX. SECT. 2, SUB-SECT. 12.— 

C. 

g. Statement for purpose of pro- 
car ing marriage — Lawful hindrance — 
Absence of consetit.] — Perjmy is not 
proved in respect of a solemn declara- 
tion that there was no lawful hindrance 
to deponent’s proposed marriage by 
showing that deponent know the girl 
to bo under 21 & that her parents’ 
consent had not been obtained as 
required by the provincial law (Mar- 
riage Act, S. B. C., ch. 129) if the 
marriage was valid notwithstanding 
absence of such consent. — R. v. 
Moraes (1907), 5 W. L. R. 285.— CAN. 

h. False statement in death cer- 
tificate — Honest belief in legality of 
giving certificate in that form.] — L., a 
duly qualified medical practitioner, was 
charged midor Registration of Births, 
Deaths & Marriages Act, 1915,8. 22, with 
having wilfully made for tho purpose 
of their being inserted in a register of 
deaths false statements oonceming the 
particulars required to be registered in 
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Sect 2« — Perjury: Syb-sect. 12, C, Sects, 3 dB : 4 

J. P. 363; 13 Jur. 885; 3 Cox', 0. 0. 467, 
0. 0. B. 

Annotations: — ^Apldi. R. v. Hod^kiss (1869), 39 L. J. M. O. 
14. Refd. Pl^imore v. Machon (1876), 1 P. D. 481 ; 
Blaibcrg v. Parke (1882), 10 Q. B. D. 90 ; R. u. Shaw 
(1911), 6 Cr. App. Rep. 103. 

7474. Consent of father of illegitimate 
child.] — An illegitimate child being filius nullius, 
an indictment charging deft, with taking a false 
oath before a surrogate, & alleging that E. was the 
natural lawful father of E., & that his consent 
was necessary as such father, under 4 Geo. 4, 
c. 76, cannot be sustained. — B. r. Pairue (1862), 
26 J. P. 296 ; 9 Cox, C. 0. 209. 

7475. Licence to marry ward of court.] — Millet 
v. Bowse (1802), 7 Ves. 419 ; 32 E. B. 169, L. C. 

Annotations : — Refd. Ball t>. Coatts (1812), 1 Ves. & B. 297. 
Mentd. Birkett v, Hibhort (1834), Coop. temp. Brough. 459. 

7476. Statement for purpose of procuring 
marriage — Changing surname.] — man may 

change Ms surname by use & reputation ; & if 
by use & reputation he has acquired a new one, 
he is not indictable under Marriage & Begistration 
Act, 1856 (c. 119), s. 2, for using the new name in 
signing a notice for the purpose of procurin g liis 
marriage under Marriage Act, 1830, c. 85. — B. r. 
Smith (18(55), 4 F. & F. 1099. 

7477. Making false statements for insertion in 
register.] — An indictment, Marriage Act, 1836 
(c. 85), charged that a clergyman had solemnised 
a marriage, was about to regisl^er in duplicate 
the particulars relating to the marriage, ct deft, 
did wilfully make to the clergyman, “ for the pur- 
pose of being inserted in the register of marriage,” 
certain false statements. The proof was, that the 

E articulars were entered by the clerk of the church 
efore the marriage ; that after the marriage the 
clergyman asked deft, if they were correct, & 
he then answered in the atfirmative, & the 
clergyman si^ed the register : — Held : deft, was 
rightly convicted. — B. v. Brown (1848), 2 Car. 
& Kir. 504 ; 1 Den. 290 ; 17 L. ,T. M. 0. 145 ; 12 
J. P. 590 ; 3 Cox, C. C. 127, C. C. B. 

7478. Purpose need not be effected.] — 

Births & Deatlis Begistration Act, 1830 (c. 80), 
s. 41, makes it a misdemeanour to make a false 
statement of one or more of the particulars 
required to be registered for the purpose of being 
inserted in any renter of birth, death, or mar- 
riage ; & to constitute tiiis offence the purpose 
need not be effected.- — B. v. Mason (1818), 2 
Car. A Kir. 022. 

7479. ~ — .1 — A woman went to a registrar of 
births A asked Mtn to register the birth of a child, 
she stated to him the particulars necessary for the 
entiy% A he made the entry accordingly, A she 
signed it as the pei’son giving the information. 
Every pariicular wMch she stated was false : — 
Held : tMs amounted to the felony of causing a 
false entry to be made, within Births A Deaths 
Begistration Act, 1836, c. 80, s. 43, A w'as. not 
merely the misdemeanour of making a false 
statement under sect. 41 of that statute. — B. v. 


Dewitt (1849), 2 Car. & Kir. 905 ; 14 J. P. 57 ; 
4 Cox, C. C. 49. 

7480. False statements must be wilful.] 

To support an indictment on Births & Deaths 
Begistration Act, 1836 (c. 86), s. 41, for making 
a false statement toucMng the particulars required 
to be registered for the purpose of their being 
inserted in a register of marriages, it is essential 
that the false statement should have been made 
wilfully & intentionally, & not by mistake only. 

Qu. : whether prosecution for this offence need 
not be commenced witMn three years. — B, v, 
Dunboyne (Lord) (1850), 3 Car. A Kir. 1 ; 15 
L. T. O. S. 500 ; 14 J. P. 435, N. P. 

7481 . False entry in marriage register.] — Dudly’s 
Case (1658), 2 Sid. 71 ; 82 E. B. 1263. 

7482. .] — ^Upon an indictment under 24 A 

25 Viet. c. 98, s. 37, for making a false entry in a 
marriage register, it is not necessary that the 
entry should be made with intent to defraud, A it 
is no defence that the mamage solemnised was 
null A void, being bigamous. If a person knowing 
his name to be A. signs another name without 
authority, he is guilty, A it is immaterial that he 
is a tliird witness, the Marriage Act only requiring 
two. — B. V. Asplin (1873), 12 Cox, C. C. 391. 

7483. False affidavit — As to age of minor.] — 
Upon an information under Marriage Act, 1823 
(c. 76), against A. A B., minors, to enforce a foJ‘- 
feiture in respect of a fraudulent procuration of 
marriage by B. with A,, it was proved that A. A B,, 
being minors, were married by licence on a certain 
day at a certain place, B. being aware that A. was 
a minor, A that on the same day A at the same 
place an affidavit was made by a person repre- 
sented to be B. to the effect that A. was of the age 
of 21. The ct. gave the relator liberty Id exhibit 
an interrogatory for the purpose of identifying 
deft. B. with the party who made the affidavit. — 
A.-G. V. Severne (1844), 1 Coll. 313 ; 13 L. J. Oh. 
399 ; 3 L. T. O. S. 279 ; 8 Jur. 595 ; 63 E. B. 435. 

7484. Identification of deponent.] — B. was 

indicted for perjury committed in an affidavit 
alleged to have been made by him, in order to 
obtain a marriage licence. The evidence showed 
that some person went to tlie vicar general’s 
office, A gave certain instructions in accordance 
with which an affidavit was filled up by one of the 
clerks, which, after having been read over to 
appet., was signed by him. B.’s father proved 
that the signature to the affidavit was in his son’s 
handwriting. The custom of the vicar general’s 
office is, for the clerk who fills up the affidavit to 
go with appet., A get him to swear to it before a 
surrogate. Neither the clerk in the vicar generaLs 
office nor the surrogate could identify B. as having 
sworn to the present affidavit ; A, although the 
clergyman who married B. recojjnised him as 
being the person who was married under the 
licence granted on the strength of the affidavit 
signed by him, yet he did not receive the licence 
from him on tlie day of the marriage, but on the 
previous day from the verger of his church: — 
Held : further proof of the identity of the person 
who swore to the affidavit with the person who 


reference to the death of H. L. had 
acquired a medical practice A had put 
In charfcfe of it B., a medical Btudent 
in the fifth year of his course, who 
undertook to call in L. on all needful 
occasions. L. stated that owing to 
the conditions created by the existing 
war such an arrangement was recog- 
nised by the Medical Society as proper. 
B. attended a patient, H., who aled 
after a few days' Illness. L. himself 


never attended or saw H., but he gave 
a certificate of death in which ho 
stated, “ I attended H. I last saw 
heron 16.7.16." Defence was that L. 
honestly thought that ho was entitled 
to give the certificate because B. was 
his agent A bad in that capacity A on 
his behalf attended H. : — Held : €i8 the 
statements were false, A were known 
by L. to be false, A were Intentionally 
made by him, the conviction was right. 


The fact that L. honestly believed tpat 
he was entitled to give such oertifloate 
afforded no defence. — R. v. Lowe, 
[1917] V. L. R. 155.— AUS. 

k. Attempt to procure false affi- 
davit as to paternity .] — Attempting to 
bargain with or procure a woman 
falsely to make the affidavit provided 
for by O. S. U. C. c. 77, s. 6, that A, is 
the father of her illegitimate child, is 
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signed it was necessary before B. cotild be con- 
victed of perjury assigned on a false statement 
contained in it.— R. v, Barnes (1867), 31 J. P. 
408 ; 10 Cox, C. C. 539. 

7485. False statements in certificate of death — 
Made for purpose of obtaining life insurance.] — 
Where a registered medical practitioner inten- 
tionally makes a false statement in a document 
which purports to be a certificate of death under 
the Registration of Births & Deatlis Act, 1874 
(c. 88), & which could be used under that Act, he 
“ wilfully ** makes a false certificate under an 
Act relating to the registration of births or deaths 
within the meaning of s. 4 (1) (b) of the Perjury 
Act, 1911 (c. 6), although the person stated to be 
dead in the certificate is alive, & the practitioner 
has never attended such person & does not intend 
that the certificate should be handed to a person 
required by the Act of 1874 to give information 
concerning the death, but that it- should be 
handed to an insurance co. to enable them to pay 
a claim on a policy of life insurance. — R. v. Ryan 
(1914), 110 L. T. 779 ; 78 J. P. 192 ; 30 T. L. R. 
242 ; 58 Sol. Jo. 251 ; 24 Cox, 0. C. 135 ; 10 Or. 
App. Rep. 4, C. C. A. 


Sect. 3.— FABRICATION OF FALSE EVIDENCE. 

7486. General rule — Common law offence.] — 

R. V , Dauby, No. 7460, ante , 

7487. Tampering with articles to be put in 
evidence.] — It is the custom among merchants 
on the arrival of a cargo of grain to take 
samples sealed by both buyer & seller, in case 
arbn. proceedings might be necessary. Deft., who 
had been appointed to take the samples, tampered 
with the sample-bags, A substituted inferior grain 
with intent that the samples so altered should be 
used in evidence : — HcM : this was an indictable 
misdemeanour at common law. — R. v. Vreones, 
[1891] 1 Q. B. 360 ; 60 L. J. M. 0. 62 ; 64 L. T. 
389 ; 55 J. P. 536 ; 39 W. R. 365 ; 7 T. L. R. 223 ; 
17 Cox, C. C. 267, C. C. R. 

Annoiatiojis : — Refd. 11. V. Hall, [18911 1 Q. B. 747 ; Laidlor 
V. Laidlcr (1920), 90 L. J. P. 28. Mentd. R. v. Clark (1918), 
82 J. P. 295. 

7488. .] — ^R. V, Eddols (1910), cited in 


Archbold’s Criminal Pleading, 26th ed. at p. 
1198. 

Conspiracy to fabricate false evidence.] — See 

Nos. 7646, 7547, post. 


Sect. 4.— INTERFERING WITH WITNESSES. 

7489. Tampering with witness.] — A solici^r 
may warn witnesses to come in, he may invite 
them & enforce them & one as well as the other ; 
but for a stranger to labour a juror or a witness 
is not so allowable. But a solr. must not instruct 
a witness, nor threaten him, nor carry letters to 
him, to induce liim this way or that ; yet he may 
discourse with him, & ask liim what he can say to 
this or that point, &: so he may know whether he 
be fit to be used in the cause or no (Lord 
Coventry, Lord Keeper). — Lincoln’s (Bp.) 
Case (1637), 3 State Tr. 769. 

7490. Preventing witness — From giving evi- 
dence,] — R. V. Fenwick & noT.T (1663), 1 Sid. 
153 ; 82 E. R. 1025. 

Annotation: — Mentd. R. v. Bewdley Corpn. (1712), 1 P. 

\Vms. 207. 

7491. -.] — Deft, was indicted at the 
Quarter Sessions for secreting 8., who was big with 
an illegitimate foetus, in order to prevent her from 
giving evidence who was the father of it. — R. lu 
Chaundijsr (1724), 2 Ld. Raym. 1368 ; 8 Mod. 
Rep. 330 ; Sess. Cas. K. B. 126 ; I Stra. 612 ; 
92E. R. 391. 

7492. ,] — Conviction for taking away 

& concealing a witness bound over to giv^e evidence 
against a pei^son charged with murder. — R. v. 
CoLCiiAFT (1838), 3 J. P. 82. 

7493. Dissuading witness — From giving evi- 
dence.] — ilow far an information shall be granted 
against a man for persuading another from 
attending as a witness at a trial. — R. i\ Chamber- 
layn (1728), 1 Barn. K. B. 112 ; 94 E. R. 78. 

7494. .] — R. -y. Lawley (Lady) 

(1731), 2 Stra. 904 ; 1 Barn. K. B. 459 ; Fitz-G. 
263 ; 93 E. R. 930. 

Annotations .—Reid. R. r. mgKUiB (1801), 2 East, 5: R. 

i\ Rowed (1842), il L. J. M. C. 74. Mentd. R. v. QiDson 

U734), 8css. Cas. K. B. 124 ; R. v. Homo (1777), 2 Cowp. 

672. 


an indictable offence. Qu, : whether, 
if tho woman had commitUd the 
offence, it should have been charged 
as a misdomoanour only, or as the 
statutory offence of perjury. — R. v, 
Clement (1867), 26 U. C. R. 297. — 
CAN. 

PART XX. SECT. 4. 

7489 i. Tampering with vntness .] — -It 
is an offence to tamper with a witness 
about to give evidence against prisoner 
charged bofom the magistrates. 

Prisoner was tried on a charge of 
attempting to dissuade a witness from 
giving evidence. There were two 
counts: (1) attempting to dissuade 
from giving evidence A. F., who had 
been summoned to give evidence in 
tho hearing of a cliarge of horse-stoaling 
against J. & R. W. ; (2) attempting to 
Induce A. F. to give such false evidence 
as would load to the acquittal of J. & 
ft. W. of the charges : — Held : every 
attempt to Influence a witness in what- 
ever stage of the case it may be is an 
offence. — R. v. Webster (1880), 1 
N. S. W. L. R. 327.— AUS. 

7489 il. . 1 — It is a misdemeanour 

at common law to attempt to prevent 
or dissuade a person intending but not 
bound to give evidence In a criminal 


matter from doing so. — R. i’. Cakkol 
(1913), V. L. U. 380.— AUS. 

7 489 iii . — ^ — . 3 — I n proceeding u nder 
Canada Temperance Act, h. 121, for 
tampering with a witness, it Is enough 
to prove that an information has been 
laid & a summons Issued for violation 
of the Act, & that tho i»arty tampered 
with was summoned as a witness on 
the liooring of tho information. It is 
not necessary to prove a conviction 
for the offence charged . — Hx p. W iitte 
(1890), 30 N. B. R. 12.— CAN. 

7489 iv. .3 — Tlu’catcning to take 

the life of, or do grievous bodily harm 
to any of the lieges, especially with 
intent to intimidate tho person so 
threatened, & induce such person to 
refrain from speaking the truth, or to 
bear false witness In reference to a 
criminal charge, is an indictable 
offence, inferring an arbitrary punish- 
ment, 6c objection that it was not set 
forth In tho minor proposition that 
any effect was produced by tho threats 
used, or that they were used in 
earnest, repelled. — H.M. Advocate v. 
McDaniel (1876), 3 Couper, 271. — 
SCOT. 

7493 i. Dissuading witness — • From 
giikng evidence ] — Criminal Code Act, 
1893, 8. 12 (1), in regard to dissuading, 


or attempting to dissuaile, any person 
from giving evidence, a)) plies only 
where there is a persuading, or an 
attempt to persuade, a person not to 
appear & give evidence, or to stand 
mute ; & an indictment under that 
sub-sect, is not supported by evidence 
of an attempt to persuade a person to 
give such evidence in a criminal pro- 
ceeding that the accused would be 
acquitted. Such evidence would, 
however, support a ciiaige, under 
Hiib-soct. 4 of the above section, of vril- 
fully attempting in any other way to 
pervert or defeat the course of justice. 
— R. V. Gray (1903), 23 X. Z. L. B. 
52.— N.Z. 

1. Attempting to dissuade witness — • 
From giving evidence.] — R. v. Lake 
(1906), 3 W. L. R. 244 ; 6 Terr. L. R. 
345 ; 11 Can. Crim. Cas. 37.— CAN, 

' .] — It ia an offence 

against Criminal Code, s. 180 (a), to 
attempt to dissuade a witness by cor- 
rupt means from giving at the final 
trial the same evidence that was giyon 
by him at a preliminary trial, although 
the accused honestly believes that the 
evidence Is untrue, & althoi^^h his 
object is to get the witness to tell at 
the Anal trial what the accused believes 
to be true. — R. v , Silverman (1908), 
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7495 • .] — There is no distinction 

between the offence of endeavouring persuade 
a witness to alter evidence already given & the 
offence of attempting to dissuade a witness from 
giving evidence of a certain character. Par- 
ticulars alleging that a prisoner endeavoured to 
persuade a witness so to alter her evidence are 
sufficient to support an indictment for the mis- 
demeanour at common law of attempting to 
pervert the due course of justice & law. — H. v, 
Greenberg (1919), 121 L. T. 288 ; 83 J. P. 167 ; 
63 Sol. Jo. 553 ; 26 Cox, 0. C. 466, C. C. A. 

7496. Persuading witness — To alter evidence 
already given.] — K. v. Greenberg, No. 7495, ante, 

7497. Conspiracy — To interfere with witness.] — 
R. V, Steventon (1802), 2 East, 362 ; 102 E. R. 
407. 

Jnnotations : — Befd. Scblesinffor r. FJersheim (1845), 14 

L. J. g. B. 97 ; Laldler v, Laidler (1920), 90 L. J. P. 28. 

Mentd. K. w Oarrctt-Pegge, Exp. Brown, [1911] 1 K. B. 

880. 

7498. '.] — R. V, Roderick & Clare 
(1906), Russell on Crimes Misdemeanours, 
8th ed. pp. 169, 508. 

Se€f further. Sect. 8, post 

As contempt of court.] — See Vol. XVI., Con- 
tempt OP Court, p. 34, Nos. 329, 353 ; &; Bank- 
ruptcy & Insolvency, Vol. V., p. 614, No. 5513. 


Sect. o. BARRATRY. 

7499. Nature of offence.] — ^Barretuy Case 
(1588), 8 Co. Rep. 36 b ; 77 K. R. 528. 

7500. .] — Man’s Case (1627), Palm. 450 ; 

85 E. R. 1165. 

7501. .] — R. V, Haudwicke (1666), 1 Sid. 

282 ; 82 E. R. 1107. 

7502. .] — If a counsellor at law encourage 

a man to bring false actions through malice & for 
the purposes of oppression, he may be indicted as 

a common barrator. — R. v. (1686), 3 Mod. 

Rep. 97 ; 87 E. R. 62. 

By master or crew of vessel.] — See “ In- 
surance.” 

7503. Offence at Common Law.] — Barratry 
being an offence at common law, an indictment 
for it is good, though it conclude against the 
statutes. — Chapman’s Case (1634), Cro. Car. 
340 ; 79 E. R. 898. 

7504. Form of Indictment.] — Burton’s Case 
(1589), Cro. Eliz. 148 ; 78 E. R. 405. 

7505. .] — An indictment for barratry must 

state it was against the peace, or the form of the 
statute ; but it need not state the special matter. — 
Pai..frey’s Case (1620), Cro. Jac. 527 ; 79 E. R. 
451. 

7506. Whether general words sufficient.] — 

An indictment for barratry need not show the 
place or the cause of the offence. — Parcel’s 
Case (1690), Cro, EUz. 195 ; 78 E. R. 451, 

7507. ,j — Cornwall’s Case (1591), 

Moore, K. B. 302 ; 72 E, R. 594. 


7508. “.] — Man’s Case, No. 7500, ante, 

7509. '.] — An indictment that A., 
being a common cheat, etc., is too general. 

Communis decepior is too general, & so is com- 
munis oppressor, communis perturbator, & so of 
all other, except barrator, <fe scold, without adding 
of particular instances (per Cur.). — R. v. Hannon 
(1704), 6 Mod. Rep. 311 ; 87 E. R. 1050. 
Annotation:- -Mestd. R. v. Southerton (1805), 6 East, 126. 

7510. — - -.] — None but a barrator or 

scold can be indicted by general words. — R. v. 
Cooper (1746), 2 Stra. 1246 ; 93 E. R. 1160. 

7511. Necessity for particulars.] — R. r. 

Grove (1694), 6 Mod. Rep. 18 ; 87 E. R. 493. 

7512. .]-~R. V. Ward (1701), 12 

Mod. Rep. 516 ; 88 E. R. 1488. 

7513. .] — In some few cases a general 

charge in an indictment may be sufficient ; but 
those of barratry & keeping a disorderly house are 
almost the only instances (Ashhurst, J.). — 
J’ Anson v, Stuart (1787), 1 Term Rep. 748 ; 99 
E. R. 1357. 

Annotations: — Apprvd. Jones v. Stevens (1822), 11 Price, 
235. Consd. Zierenberg v. Labonchere, [1893] 2 Q. B. 
183. Refd. Holines v. Catesby (1809), 1 Taunt. 543 ; 
R. V. Hepper (1825), 1 0. P. 608 ; Hickinbotbam v. 
Leach (1842), 10 M. A: W. 361 ; O’Brien v. Clement (1846), 
16 M. & W. 159; GourJey v. Pilmsoll (1873), 28 L. T. 
598 ; Jtatcliffc v. Evans, [1892] 2 O. B. 524. Mentd. 
cnements v. (Chives (1829), 4 Man. & Ry. K. B. 127 ; 
Young V. Murphy (1836), 3 Bbig. N. C. 54 ; Burgess r. 
Beaumont ()844)» 9 Jor. 14 ; Behrens v. Allen (1862), 
8 Jur. N. S. 118. 

7514. .] — In an indictment for bar- 
ratry notice must be given of the facts intended to 
be proved, & the judges, in their discretion, will 
defer the trial till such notice has been given ; 
but there can be no demurrer (Heath, J.). — R. v. 
Wylie (1804), 1 Bos. & P. N. R. 92 ; 127 E. R. 
393. 

Jrino/ttlious .'“Mentd. R. v. Francis (1874), 13 L. J. M. C. 
97 ; K. r. Bond, [1906] 2 K. B. 389 

7515. Prosecution limited to par- 
ticulars given.] — G oddard v. Hmith (1704), as 
reported in 0 Mod. Rep, 261 ; 87 E. R. 1007. 

A7inf}taiions : — Mentd. Rcjuiolds v. Kennedy (1748), 1 Wils. 
232 ; R. V. Allen (1862), 1 B. & S. 850. 

7516. Power of sessions to order prosecution.] — 

The sessions cannot make an order for prosecuting 
a man as a barrator at the charge of the county. — 
R. V. Savill (1703), 2 I.d. Raym. 871 ; 92 E. R. 
82 ; sub nom. R. v. Savin, 2 Salk. 605. 

Barratry by master or seaman of ship .] — Sec 
Insurance, 


Sect. 6. —MAINTENANCE AND CHAMPERTY. 

7517. Application to criminal prosecution.] — 

Several people may lawfully meet & consult to 
prosecute a ^ilty person ; otherwise if to charge 
one that is innocent, right or wrong, for that is 
indictable. The gist of the indictment is con- 
spiracy, & though nothing be done in prosecution 
of it, it is a complete & consummate offence of 
itself (per Cur.). — R. v. Best (1705), 1 Salk. 174 ; 


12 U. W. R. 509 ; 17 O. L. R. 248 ; 
14 Can. Crim. Cas. 79. — CAN. 

n. .] — Attempted dis- 

suasion of a person from giving evi- 
dence before a oomr. appointed for 
that purpose by a Royaf Commission 
eonstitiited und o Revised Statutes of 
Saskatchewan, c. 18, is not an offence 
under Criminal Code, s. 180 (a), as to 


corrupting juries & witnesses. — R. v. 
Rosen, [1917J 1 W. W. R. 582 ; 33 
D. L. R. 715 ; 27 Can, Crim. Cas. 259. 

—CAN, 

o. ^.1 — The brother of 

prisoner in custody on a charge of mur- 
der, prisoner said to a woman who had 
been summoned as a witness on the 
part of the Crown, “ It would be bettor 


for you to bring your sheet & coffin 
than to prosecute my brother ” : — 
Held : to be an indictable misdemean- 
our at common law. — R. v. Loughran 
( 1839), 1 C’raw. & D, 79.— IR. 

PART XX. SECT. 5. 

7499 i. NcAwre of offence.} — R. v. 
Bbunette (1889), 12 L. N, 399. — CAN. 
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6 Mod. Rep. 185 ; Holt, K. B. 151 ; 2 Ld. Raym. 
1107 ; 91 E. R. 100. 

Annotaiions : — ^Mentd. R. v. Klnnersley & Moore (1719). 1 
Stra. 193 ; R. v, Edwai^ (1726), 2 Stra. 707 ; Way v, 
Nlokson (1729), 1 Barn. K. B. 268 ; R. v. Baxter (1731), 
2 Stra. 918 ; R. v. Seward (1834), 1 Ad. & El. 706 ; 
O’Connell v. R. (1844), 11 Cl. & Fin. 155 ; Boots v. Grundy 
(1900), 82 L. T. 769. 

7518. -.] — The doctrine of maintenance is 

confined to civil actions, So does not apply to 
criminal proceedings, the maintaining of which is 
therefore not illegal ; & accordingly, where a 

person gives a guarantee whereby he agrees to 
indemnify a solr. in respect of the costs of criminal 
proceedings to be undertaken against another 
person, & such proceedings are taken & costs 
incurred, the solr. can maintain an action on such 
guarantee, & the person sued thereon cannot set 
up as a defence that the agreement was void as 
being tainted with the illegality of maintenance. — 
Grant v. Thompson (1895), 72 L. T. 264 ; 43 
W. R. 446 ; 11 T. L. R. 207 ; 18 Cox, C. C. 100 ; 
15 R. 290. 

Annotation : — Refd. Neville v. London “ Express ” News- 
paper, [1919] A. C. 368. 

7519. An offence — At common law.] — de- 
claration in case for maintenance need not charge 
the maintenance to have been committed contra 
formam statuti ; it being a wrongful act at common 
law, & the statutes relating to maintenance being 
only declaratory of the common law, with addi- 
tional penalties. — Pechell v. Watson (1841), 8 
M. & W. 691 ; 11 L. J. Ex. 225 ; 151 B. R. 1217. 

Annotations: — Gonsd. Bradlaugh v. Newdlffate (1883), 11 
Q. B. 1). i. Reid. FliKht V. Leman (1843), 4 Q. B. 883 ; 
Cottcrell V. Jones (1851), 11 C. 11. 713; Oollins v. Cave 
(1860), 6 H. & N. 131 ; liam Coomar Coondoo v. Chiinder 
Canto Mookerjeo (1876), 2 App. Cas. 186 ; Harris v, 
Brisco (1886), 17 Q. B. D. 504 ; Oram v, Hiitt, [1914] 
1 (^li. 98 ; Neville v. London “ Express ” New8])aper, 
[1919] A. C. 368. 

7520. By statute.] — Maintenance is not 
merely under some circumstances a civil wrong 
entitling the person injured to damages, but is a 
wrong founded upon a proliibition by statute 
which makes it a criminal act & a misdemeanour, 
& the civil action for maintenance would not lie 
except against a person who was guilty of the 
criminal act (Lord Selbourne, C.). — Metro- 
politan Bank v. Pooley (1885), 10 App. Cas. 210 ; 
54 L. J. Q. B. 449 ; 53 L, T. 163 ; 49 J. P. 756 ; 
33 W. R. 709, H. L. 

Annotations : — Refd. British Cash & Parcel Conveyors v. 
Laruson Store Service Co., [1908] 1 K. B. 1006 ; Oram 
Hiitt, [1914] 1 Ch. 98 ; Neville v. London “ Express ” 
Newspaper, [1919] A. C. 368. Mentd. Tucker v. Collinson 
(1886), 54 L. T. 263 ; Maffrath i\ Keiohel (1887), 57 L. T. 
850 ; Lawrance v. Norreys (1888h 39 Oh. D. 213 ; Barrett 
V. Day, Day v. Foster (1890), 43 Ch. D. 435 ; Bruce v. 
Ailesbury (1892), 36 Sol. Jo. 865 ; Hagrgard u. P61icier 
Fr^res, [1892] A. C. 61 ; Fletcher v. Bethom (1893), 68 
L. T. 438 : Logan v. Bank of Scotland (1905), 94 L. T. 
153 ; Boaler v. Power, [1910] 2 K. B. 229 ; Norman v. 
Mathews (1916), 85 L. J. K. B. 857. 

7521. Form of indictment.] — The indictment 


must allege that the maintenance was unlawful. — 
Bradshaw v. Lowe So Pollard (1682), Sav. 41 ; 
123 E. R. 1001. 

Annotation : — Refd. Neville v. London " Express ** News- 
paper, [1919] A. C. 368. 

See^ generally y Action, Vol. I., ante* 


Sect. 7.— ^INTERFERING WITH DUE COURSE 

OF JUSTICE. 

Prevention of inquest by coroner .] — See Coro- 
ners, Vol. XIII., pp. 242, 261, Nos. 126, 414-417. 

7522. Preludice of impending trial — Distribution 
of hand-bills.] — A criminal i^ormation having 
been granted against deft., he before the trial at 
nisi prius, distributed hand-bills in the eissize 
town, vindicating his own conduct. So refiecting on 
prosecutor’s ; this matter being disclosed to the 
judge at nisi prius by an affidavit, was held a* 
sufficient ground to put off the trial. — ^R. v, Jol- 
LIFFB (1791), 4 Term Rep. 285 ; 100 E. R. 1022. 

Annotations R. v. Tibbits, [1902] 1 K. B. 77.- 

Refd. Speucely v. De Willott (1806), 3 Smith, K. B. 321.. 

Mentd. R. v. Willott (1795), 6 Term Rep. 294 ; Re Fer- 
nandes (1861), 6 H. & N. 717 ; Ex p. Fernandez (1861), 

10 C. B. N. S. 3 ; Dixon v. Farrer (1886), 17 Q. B. D. 658. 

7523. Publication — Preliminary examina- 
tion before magistrates.] — It is libellous to pub- 
lish the preliminary examinations taken ex parte 
before a magistrate previous to committing a man 
for trial or holding liim to bail for an offence with 
wliich he is charged ; the tendency of such a 
publication being to prejudice the minds of jury- 
men against accused, & to deprive liim of a fair 
trial. — R. v* Fisher (1811), 2 Camp. 563. 

Annotations: — Consd. R. v, Tibbits, [1902] 1 K. B. 77. 

Refd. Delegal v. Highley (1837), 5 Soott, 154 ; R. v. 

Parke, [1903] 2 K. B. 432. 

7524. -Newspaper article reflecting on 
accused.] — During the course of the trial of two 
persons for felony the report^er for a certain news- 
paper sent to the editor articles affecting the con- 
duct & character of the persons under trial which 
would have been inadmissible in evidence against 
them. The editor published the articles, &, after 
the conviction & sentence of the two persons, he 
& the reporter were convicted on an indictment 
charging them with unlawfully attempting to 
pervert the course of justice by publishing the 
articles in question & with conspiring to do so ; — 
Held : the conviction must be affirmed. — R. r. 
Tibbits, [1902] 1 K. B. 77 ; 71 L. J. K. B. 4 
85 L. T. 521 ; 66 J. P. 5 ; 50 W. R. 125 ; 18 
T. L. R. 49 ; 46 Sol. Jo. 51 ; 20 Oox, O. O. 70. 
O. 0. R. 

Annotation : — Refd. R. v. Nleld (1909), TimeSt Jan. 27. 

7525. Speeches at public meeting.] — Deft, 
had been committed for perjury by the judge. 
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p^. Prevention of inquest by coroner.] 
— Doft., not being a duly qualified 
medical practitioner, dissected & 
removed parts of the body of a 
deceased person, with the intent, 
acoording £o the information, of pre- 
venting due inquirv into the cause of 
death. This act is a criminal mis- 
demeanour, as tending to defeat the 
objects of the Coroner's Inquest, & 
being canira bonos mores. — R. v. 
Russell (1839), 1 Legge, 110. — AUS. 

q. Raise petition to set aside con- 
viaion.] — A solr. who had been struck 
off the rolls after conviction & sentence 
for stealing was charged after his 


release upon an Indictment containing 
three counts ; (1) he afterwards un- 
lawfully attempted by the use of false 
declarations known by him to be false, 
to make it appear to the Chief Justice 
that he was innocent & had been wrong- 
fully convicted & removed from the 
rolls with intent to pervert the course 
of law & Justice ; (2) he endeavoured 
by a false petition to the Governor to 
have his conviction sot aside or re- 
versed ; (3) by means of the false 
declarations mentioned in first count 
which were alleged to be forged he 
endeavoured to deceive the Chief 
Justice in the manner stated in first 
count & with like intent. Prisoner 
was convicted on all counts, Sc the 


jury having found specially that the 
declarations in the first & third counts 
wore forged by prisoner : — Held : first 
count sufficiently disclosed an attempt 
to pervert the course of justice by 
sending to the Chief Justice a false 
petition on which he might have 
ordered a judicial Inquiry into the 
question of prisoner’s guilt under 
Crimes Act, 1900, s. 475 ; second count 
disclosed no offence : third count waa 

f ood, not only disclosing an attempt 
o pervert the course of justice but 
also disclosing the uttering a forgery. — 
White v. R. (1906), 4 C. L. R. 162.— 
AUS. 

r. Accepting money to uHthhold 


J. — ^VOL. XV. 
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Sect 7. — Interfering icith due course of justice, | 
Sects, 8, 9 

who tried an ejectment in which he was claimant, 
& in which the issue was the question of his identity 
with a certain baronet alleged by defts. to be 
dead. The jury, during deft.’s case, had ex- 
pressed themselves satisfied that the claimant 
was not the person he swore he was, & he elected 
to be nonsuited. The grand jury at the Central 
Criminal Ct. found true bills against him for per- 
jury & forgery ; the prosecution removed the 
indictments by certiorari into this court ; & it had 
been fixed, upon application of the A.-G., that the 
trial should take place at bar next Easter term. 
Deft. & his friends, amongst whom were two 
members of Parliament & one barrister-at-law, 
had held public meetings for the purpose of obtain- 
ing money for the defence at the forthcoming 
trial, Sc remarks had been made by deft. & the 
three friends mentioned, imputing perjury & 
conspiracy to the witnesses for the defence at the 
trial of the ejectment, & prejudice Sc partiality 
to the Lord Chief Justice of this court, who, they 
said, had proved himself unfit to preside at the 
trial of the indictments. They also asserted the 
innocence of deft. Sc the injustice of his treatment : 
— Held: (1) the trial of these indictments was a 
proceeding of the ct. then pending ; (2) although 
the remarks at the meetings might be the subject 
of a criminal information, yet the 'parties who 
made them might also be prosecuted summarily 
for contempt of ct. ; (3) these remarks indicated 
an attempt by means of vituperation to deter the 
Lord Chief Justice from taking any part in the 
trial, Sc also by attacks on the witnesses them- 
selves to influence the public mind Sc prejudice 
the jury ; (4) they imwarrantably interfered with 
the even Sc ordinary course of justice ; (5) it was 
no excuse that the motive or purpose for which 
the meetings were held were justifiable, nor that 
the attempt to interfere with the course of justice 
was ineffectual ; (6) the proceedings were a gross 
contempt of ct., Sc it was the duty of the ct. to 
put a stop to them. — It. v, Castro, Onslow’s Sc 
Whalley’s Case (1873), L. R. 9 Q. B. 219 ; 28 
L. T. 222 ; suh nom, R. v, Onslow Sc Whalley, 
12 Cox, C. C. 358 ; sub 7iom. Be Whalley Sc 
Onslow, 37 J. P. Jo. 08. 

Annotations: — -As to (3) Refd. II. v. Pamell (1880), 14 Cox, 

C. C. 474 ; Re Davies (1888), 21 Q. B. D. 236. 

.] — See, further, Contempt of Court, 

Vol. XVI., p. 19 ct seq. 

7526. Theatrical representation — Of com- 

mission of offence.] — It is a misdemeanour to 
prejudice a criminal case by representing, in a 
theatrical exhibition, a man in the act of com- 
mitting the olfence. 

T. was committed to prison to take his trial for 
the murder of W. The proprietor of a theatre 
represented the supposed facts of the case in such 
a manner, that, when a murderer was seized the 
audience expressed themselves as understanding 
that he represented T. : — Held : a criminal in- 


formation would be granted against the proprietor. 
— R. V. Williams (1823), 2 L. J. O. S. K. B. 
30. 

Annotations : — Refd. R. v. Tlbbits, [1902] 1 K, B. 77 ; R. t?. 
Parke, [1903] 2 K. B. 432. 

7627, Use of false affidavit.] — Omealy v, 
.Newell, No. 7256, ante. 


Sect. 8. -^CONSPIRACY TO OBSTRUCT THE 
COURSE OF JUSTICE. 

7528. By false accusation.] — Conspiracy lies 
for procuring H. to be indicted of common 
trespass. — R. v, Tymberly (1662), 1 Keb. 264 ; 
83 E. R. 930 ; suh nom, R. v, Kimberty & North, 
1 Lev. 62 ; sub nom. .Timberlby v, Childe, 1 Sid. 
68 ; previous proceedings, sub nom. Child v. 
North Sc Timberley, 1 Keb. 203. 

Annotation : — Distd. Mogul S.S. r. McGregor, Gow (1889), 
23 Q. B. D. 698. 

7529. .] — ^A.-G. V, Blood (1680), T. Raym. 

417 ; 83 E. R. 218. 

7530. Of whatever nature.] — R. v. Best, 

No. 7617, ante, 

7581. .] — R. V, Herne (1708), cited in 1 

Stra. 196 ; 93 E. R. 469. 

7532. .] — Indictment for a conspiracy to 

indict for a capital offence a good indictment, 
although the word falsely is not added to the first 
charge of the conspiracy, nor the particular crime 
there specified ; & although it is not laid that G. 
was acquitted of it. — R. v, Spragg (1760), 2 Burr. 
993 ; 97 E. R. 669. 

Annotations : — Distd. H. v. Seward (1834), 1 Ad. & El. 706. 
Consd. King 17 . li. (1845), 7 Q. B. 795. 

7533. .]— R. V, Rispal (1762), 3 Burr. 

1320 ; 1 Wm. Bl. 368 ; 97 E. R. 852. 

Annotation: — Refd. R. v. Higgins (1801), 2 East, 5. 

7534. To extort money — Truth of accusa- 

tion immaterial.] — Indictment for a conspiracy to 
extort money. One count averred tliat defts., in 
pursuance of a conspiracy to extort money from 
prosecutor, falsely exhibited certain indictments 
against him ; another count averred that defts., 
in pursuance of the like conspiracy, offered to 
suppress an indictment pending against pro- 
secutor if he would give them money for so doing. 
The jury found defts. guilty, generally, but found, 
specially, that the indictments, preferred by them 
against prosecutor, were not false : — Held : the 
averment in the former count was iminat/erial, Sc 
the latter count would support the conviction. — 
R. V, Hollingberry (1825), 4 B. & C. 329 ; 6 
Dow. Sc Ry. K. B. 345 ; 3 Dow. Sc Ry. M. C. 
245 ; 3 L. J. O. S. K. B. 226 ; 107 E. R. 1081. 

Annotations: — Apld. Boaler v. R. (1888). 21 Q. B. D. 284. 
Refd. O'Connell v. R. (1844), 11 Cl. & Fin. 155 ; R. v, 
O’Brien (1911), 75 J. P. 192. 

7535. .] — ^Prisoners were in- 

dicted for conspiring together falsely to indict 
prosecutor for keeping a bawdy-house, with 
intent to extort money ; — Held : the falsity of 


evidence .] — Accepting money on an 
undertaking to withhold testimony in 
legal proceedings is an attempt to 
defeat the ends of justice, & is punish- 
able as a contravention of the Lex 
Cornelia de falsis. — R. v. Cowan (1903), 
T. S. 798.— S. AF. 

s. Obstruction of magistrate .] — When 
a prisoner is indicted for obstructing 
a magistrate in the discharge of his 
duty, it must be proved that such 
ma^strate was readly acting in the 
discharge of his duty as a magis- 


trate at the time when the alleged 
oilenoe was committed. — R. v. Lacy 
( 1837), Craw. & D. Abr. C. 42.— IR. 


PART XX. SECT. 8. 

t. Whether an indictable offence ,] — 
Where a crime is attempted or com- 
mitted by any person in pursuance of 
a conspiracy between two or more 
persons, they are all indictable as 
principals for the attempt to commit 
the crime, or for committing the crime 


itself, as the case may be. But a bare 
conspiracy to commit a crime is not a 
substantive 8c Indictable offence, ex- 
cept where such conspiracy is declared 
by special law to be a crime, as, for 
instance, a conspiracy against the 
safety of the State. A conspiracy to 
defeat the course of justice L not an 
indictable oflonoe. — R. v, February Sc 
Mei (1841), 10 S. C. 382.— S. AF. 


a. .] — R, V , Kaplan (1893), 

S. C. 269 ; 3 C. T. R. 364.— S. AF. 
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the original charge was not essential to be proved. 
— R. V. Jacobs, Tidmai^sh & Paiitridge (1845), 

1 Cox, 0. 0. 173. 

7536. Conspiracy to effect bogus robbery — To 
obtain reward — Accused accessory.] — R. v. 
McDaniel (1765), 19 State Tr. 745 ; Post. 121. 

Annotations : — Refd. Rafael v. Verelst (1776), 2 Wm. Bl. 

1065. Mentd. R. v, Donnally (1779), 1 Leach. 193 ; 

R. V. Smith (1783), i Leach, 288 ; R. Middleton (1873), 

L. R. 2 C. a R. 38 ; R. v. Ashwell (1885). 16 Q. B. D. 190. 

7537. By procuring persons to be sworn on jury 
— In civil action.] — R. v, Opie & Dodge, No. 7228, 
ante, 

7538. By preventing witness from giving evidence 
— Before commissioners of excise.] — R. v, Steven- 
TON, No. 7497, ante. 

7539. Agreement with witness not to appear at 
trial — Although bound over.] — An agreement 
with other persons by a witness, who has been 
bound over to prosecute & give evidence on an 
indictable misdemeanour, not to appear on the 
trial, is an indictable offence, as being an agree- 
ment to obstruct the due course of law & justice. — 
R. V, Hamp (1852), 6 Cox, G. C. 167, N. P. 

7540. Agreement with prosecutor — Not to appear 
at trial.] — R. v. Hamp, No. 7539, ante. 

7541 . To discontinue criminal proceedings.] 

— R. V. Kranze & Duffy (1913), 77 J. P. Jo. 310. 

7542. By indemnification of bail.] — It is no 
objection to the persons proposed as bail in a 
criminal case that they are indemnified by or on 
behalf of prisoners. — R. v. Broome (1851), 18 
L. T. O. S. 19 ; 15 J. P. 644. 

An7ioiatwn8 : — Folld. H. v. Stockwell (1902), 66 J. P. 376. 

N.P, R. V. Porter, [1910] 1 K. B. 369. 

7543. .] — Defts. were indicted for that 

they, “ contriving & intending to obstruct & per- 
vert the due course of law & justice ...” unlaw- 
fully did conspire together to indemnify certain 
persons against their liability on their recog- 
nisances as bail for the appearance of an accused 
person at his trial : — Held : (1) tliis count charged 
a conspiracy to do an unlawful act ; (2) though 
it is an unlawful act to indemnify bail it is not a 
criminal offence to do so unless an intention to 
pervert justice is also proved.— R. v. Stockwell 
(1903), 66 J. P. 376. 

Annoialion ; — As to (2) Overd. R. v. I’ortcr (1909), 3 Cr. 

App. Rep. 237. 

7544. .] — An agreement by an accused 

person to indemnify his bail is illegal in that it 
tends to produce a ijublic mischief, & the parties 
to the agreement are, therefore, guilty of con- 
spiracy, although they may have entered into the 
agreement without any wrongful intent. — R. v. 
Porter, [1910] 1 K. B. 369 ; 79 L. J. K. B. 241 ; 
102 L. T. 255 ; 74 J. P. 159 ; 26 T. L. R. 200 ; 
22 Cox, C. C. 295 ; 3 Cr. App. Rep. 237, C. C. A. 
Annotation : — Refd. Laidlor v. Laidler (1921), 90 L. J. P. 28. 

7545. By publications prejudicing impending 
trial.] — R. v. Tibbits, No. 7524, ante. 

7546. Fabrication of false evidence — False certifi- 
cate.] — It is illegal to conspire to pervert the 
course of justice by producing a false certificate in 
evidence to infiuence the judgment of the ct. In 
stating such a crime in an indictment, it is not 
necessary to set forth that defts. knew at the 
time of the conspiracy that the contents of the 
certificate were false ; it is sufficient that for such 
piOTOses they agreed to certify the fact as true, 
without knowing that it was so. 

This is not unlike the case of perjury, where a 
man swears to a particular fact without knowing 
at the time whether the fact be true or false ; it 


is as much perjury as if he knew the fact to be 
false & equally indictable (Lawrence, J.). — R. v. 
Mawbey (1796), 6 Term Rep. 619 ; 101 E. R. 736. 

Annotations : — Folld. Oraealy v. NewelJ (1807), 8 East, 364. 
Refd. Joliffo V, Baker (1883), 11 Q. B. D. 255. Mentd. 
Price V. Harris (1833), 10 Bing. 331 ; R. v. Lea, Parry, 
Rea, Jones &; Wriirht (1837), 2 Mood. 0. C. 9 ; R. v. 
Gompertz (1846), 9 Q. B. 824 ; R. v. Gamble (1847), 8 
L. T. O. a 391 ; King v. R. (1849), 14 Q. B. 31 ; Wright 
V. R. (1849), 14 Q. B. 148 ; Hilton v. Eokersley (1855), 
6 E. & B. 47 ; Walsby v. Anley (1861), 3 E. & E. 516 : 
Quinn v. Leathern, [1901] A. C. 495 ; Gozney v. Bristol 
Trade & Provident Soc., [1909] 1 K. B. 901. 

7547. False evidence of innocence after 
conviction.] — R. v. Davis & Gak-rett (1910), 4 
Cr. App. Rep. 21, C. C. A. 

7548. Conspiracy to defeat provisions of statute — 
Military service Acts.] — Prisoners were convicted 
of conspiring to defeat the provisions of Military 
Service Acts, 1916 (c. 104 & c, 16), by enabling 
persons liable for military service to escape 
wholly or partially from that liability. — R. v. 
Bishop, Grantway & Trichtbr, [1918] 1 K. B. 
310 ; 87 L. J. K. B. 440 ; 118 L. T. 379 ; 82 
J. P. 79 ; 34 T. L. R. 139 ; 26 Cox, C. 0. 182, 
C. C. A. 


SEur. 9.— OFFENCES BY JURORS. 

See Juries. 


Sect. 10.- CONTEMPT OF COURT. 

What amounts to contempt of court.] — See 

Contempt of Court, Vol. XVI., p. 6 et seq. 

7549, Procedure by Indictment.] — A non. (1631), 
2 Dyer, 188 b, n. ; 73 B. R. 416. 

7550, J — Drawing a sword in Westminster 

Hall is indictable, though out of the view of the cts. 
— Carye’s Case (1595), Cro. Eliz. 405 ; 78 E. R, 649, 

7551, .] — ^An assault & affray in the palace 

yard near Westminster Hall when the cts. are 
sitting, though out of their view, may be punished 
by indictment, fine, & imprisonment. — W aller’s 
Case (1634), Cro. Car. 373 ; 79 E. R. 926. 

7552, .] — To disturb cts. of justice by 

tln^eatening or reproachful words to any judge 
sitting therein is a high misprision, for which the 
offender may be indicted, fined, exposed, & im- 
prisoned. — H arrison’s Case (1638), Cro. Car. 
503 ; 3 State Tr. 1370 ; 79 E. R. 1034 ; suh nom. 
Hutton v. Harison, Hut. 131. 

Annotation: — Refd. R. v, Wrightson (1708), 2 Salk. 697. 

7553, .] — A ct. of record has power to 

punish by commitment for contempt, a libel 
published while the ct. is not sitting. There must 
be a choice as to the mode of proceeding ; the 
pimishment may be by indictment or by committal 
for contempt (Pallbson, J.). — Re Crawford 
( 1849), 13 Q. B. 613 ; 7 State Tr. N. S. 961 ; 18 
L. J. Q. B. 225 ; 13 L. T. O. S. 185 ; 13 J. P. 634 ; 
13 Jut. 955 ; 116 E. R. 1397. 

Annotations: — ^Mentd. Exp, Anderson (1860), 3 L. T. 622 ; 
Exp. Brown (1864), 5 B. & S. 280 ; Martin v. Mackonochie 
(1879), 4 Q. B. D. 697. 

7554, Contempt of coimty court.] — ^A 

county ct. judge has no jurisdiction imder sect. 26 
of Solicitors Act, 1860 (c. 127), to commit for con- 
tempt a person who has acted as a solr. in an action 
in the county ct. without being qualified. — R. v. 
Brompton County Court Judge, [1893] 2 Q, B. 
195 : 62 L, J. Q. B. 604 ; 68 L. T. 829 ; 57 J. P. 
648 ; 41 W. R. 648 ; 9 T. L. R. 475 ; 37 Sol. 
Jo. 513 ; 6 R. 462. 

H 2 
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Sect 10 . — Contempt of Court, Sect. 11.] 

.] — SeCf further, County Courts, 

Vol. XIII., p. 554. 

7555. Court not of record.] — B. v, Webb, 

Ex p. Hawker (1899), Times, Jan. 24. 

7556. Procedure by information.] — The ct. will 
grant a criminal information for publishing, in a 
newspaper, a statement of the evidence given 
before a coroner’s jury, accompanied with com- 
ments, although the statement be correct, the 
party has no malicioxis motive in the publication. — 
B. V, Fleet (1818), 1 B. & Aid. 379 ; 106 E. R. 
140. 

Annotations : — Consd. Ueill v. Hales (1878), 3 C. P. D. 319. 

Refd. R. V. Burdett (1821). 4 B. & Aid 314 ; Exp. Jolliffo 

(1873), 42 L. J. Q. B. 121 ; R. v. Parke, [1903] 2 K. B. 

432. 

7557. -.] — R. V, Castro, Onslow’s & 
Whalley’s Case, No. 7525, ante. 

7558. .] — A person of property was found 

with liis throat cut &> dead in his house ; his house- 
keeper, a married woman, having lived some years 
in his service, & being left a large legatee. A 
coroner’s inquest was held, & a verdict of suicide 
was found. About six months afterwards a 
newspaper published an article suggesting a doubt 
whether there had not been a murder, & pointing 
at the housekeeper’s conduct as suspicious. The 
proprietor of the newspaper did not show that 
any fresh evidence had been discoyered, & pro- 
duced no affidavit from the writer as £o the grounds 
of his suggestion of murder : — Held : a rule for a 
criminal information must be made absolute, 
notwithstanding terms of apology & payment of 
costs were offered . — Ex p, Thornton (1877), 41 
J. P. 342. 

7559. .] — K. t,. Webb, Ex p. Hawker, No. 

7555, ante. 


Sect. 11.— DISOBEDIENCE TO JUDICIAL 

ORDERS. 

7560. Order of court of assize — On treasurer of 
county — To pay costs of prosecution.] — The ct. will 

not grant a mandamus to compel the treasurer of 
a district to pay the expenses of a prosecution for 
misdemeanour, in obedience to the order of the 
ct. of assize, under Criminal Law Act, 1826 (c. 64), 
s. 23 ; the proper remedy is to indict the treasurer, 
if he refuse to pay. — R. v, Jeyes (1835), 3 Ad. & 
El. 416 ; 1 Har. & W. 325 ; 5 Nev. & M. K. B. 
101 ; 111 E. R. 471. 

Anyiotaiions : — Distd. R. v. Payn (1837), 6 Ad. & El. 392 ; 
Exp. Bottom (1849), 13 Jur. 080. Refd. R. v. Wiltshire 
&Berksliire Canal Navigation Co. (1835), 5 Nev. &M, K. B. 
344 ; R. V. Oswestry Treasurer (1848), 12 Jur. 744 ; 
Scott V. Scott, [1913] A. C. 417. mentd. R. v. Purchase 
(1842), Car. iir M, 617 ; R, v, Speyer, R. v. Cassel, [1916] 
1 K. B. 595. 

7561. For restitution of premises — Distress 
for Rent Act, 1737 (c. 19), s. 17.] — ^Proceedings of 
magistrates for restitution of premises under 
sect. 16 of the above Act are, by sect. 17, to be 
revised in England by the judges, on circuit, etc., 
acting as individual justices : — Held : therefore, 
the allegation in an indictment, that an order was 
made by A. & B., the justices of assize for Surrey, 
was not supported by a certificate of such an order 
signed by the deputy clerk of assize in the same 
way as an order of ct. — R. v. Sewell (1845), 8 
Q. B. 161 ; 15 L. J. Q. B. 49 ; 6 L. T. O. S. 191 ; 
9 J. P. 803 ; 10 Jur. 48 ; 1 Cox, C. C. 255 ; 115 
E. R. 836. 


AND PeOCEDUBE. 

Enforcement by mandamus .] — See Crown 

Practice, Vol. XVI., p. 318, No. 1309. 

7562. Order of sessions — On overseers of poor — 
To pay money due under statute.] — R. v. Pawlyn 
(1664), 1 Sid. 208 ; 82 E. R. 1060. 

7563. To receive pauper.] — ^An indict- 

ment will lie against an overseer for not receiving 
a pauper, removed by an order of two justices of 
the peace. — R. v, Davis (1754), Say. 163 ; Dun- 
ning, 55 ; 96 E. R. 839. 

Amiotations : — Consd. R. v. Robinson (1759), 2 Burr. 799 ; 
R. V. Hall, [1891] 1 Q. B. 747. Refd. R. v. Boyal (1758), 
2 Keny. 549 ; Re Royal British Bank (1857), 29 L. T. 0. S. 
148. 

7564. To pay overseers of poor for support 
of grandchildren.] — R. v. Robinson (1759), 2 
Burr. 799 ; 2 Keny. 513 ; 97 E. R. 568. 

Annotations: — Refd. R. v. Harris (1791), 2 Leach, 549 ; 
R. V, Bristow (1795), 6 Term Rep. 168 ; R. v. Crossley 
(1839), 2 Per. &Dav. 319 ; R. v. Hall, [1891] 1 Q. B. 747 ; 
Scott V. Scott. [1913] A. C. 417. Mentd. R. v. Balme 
(1777), 2Cowp. 648; R. v. Carlile (1819), 3 B. & Aid. 161 ; 
Lichfield Corpn v. Shnpson (1845), 6 L. T. O. S. 122 ; Fltz- 
John V. Mackinder (1861), 9 ( 3 . B. N. S. 505 ; R. v. Lovi- 
bond (1871), 24 L. T. 357. 

7565. On surveyors of highways — To widen 
highway.] — The power of two justices, under 
13 Geo. 3, c. 78, s. 16, to order any highway to be 
widened, extends to roads repairable ratione 
tenures ; &, upon disobedience to such order, the 
party may either be proceeded against sum- 
marily under the statute, or by indictment. — 
R. V. Balme (1777), 2 Cowp. 648 ; 98 E. R. 1287. 

7566. On treasurer of county — To pay 

allowance to keeper of gaol.] — The ct. wJl not 
grant a mandamus to a ministerial officer, such as 
the treasurer of a county, to obey an order of tlie 
ct. of quarter sessions ; but the proper remedy 
in case of lus refusal to obey such order is by 
indictment. — R. v, Bristow (1795), 6 Term Rep. 
168 ; 101 E. R. 492. 

Annotations: — Consd. R. v. Jeyes (1835), 3 Ad. El. 416. 
Distd. R. V. Payn (1837), 6 Ad. & El. 392 ; Ex p. Bottom 
(1849), 13 Jur. 680. Refd. R. v. Statfordshire JJ. (1835), 

1 Har. & W. 277 ; Scott t;. Scott, [1913] A. (J. 417. 

7567. To pay costs of prosecution.] 

The costs of a prosecution, in the Borough Ct. of 
Liverpool, for a felony committed wiiliin the 
borough, may be ordered by the ct. to be paid by 
the treasurer of the county of Lancaster, the 
borough of Uverpool not having exclusive juris- 
diction, nor any treasurer like a county treasurer, 
nor any rate in the nature of a county rate, but 
contributing as a part of the county to the county 
rate. — R. v. Johnson (1816), 4 M. & S. 515 ; 105 
E. R. 925. 

An'twtojtions : — Distd. R. v. Payn (1837), 1 J. P. 37. Refd. 
R. V. Surrey County Treasurer (1819), 1 Chit. 650 ; R. 

V. Joyes (1835), 3 Ad. & El. 416 ; R. v. Staffordshire JJ. 
(1835), 1 Har. & W. 277 ; Scott v. Scott, [1913] A. C. 417. 

7568. Effect of service of muti- 
lated copy of order.] — The quarter sessions of a 
county made regulations as to the expenses to be 
allowed in cases of felony, & by one of them 
directed that the taxed bill of costs should be 
annexed to the order for their payment. These regu- 
lations were confirmed by a judge under Criminal 
Laws Act, 1826 (c. 64), s. 26. In a case of felony 
the clerk of assize made out the items of the costs 
allowed, & on the other half of the same sheet of 
paper wrote the order for payment of their amount. 
The attorney for the prosecution tore off the first 
half of the paper, which contained the items, & 
presented the other half to the county treasurer 
for payment. The treasurer refused to pay : — 
Held : on account of the mutilation of the order 
the treasurer was not indictable for this refusal. — 
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B. V . Jones (1840), 9 C. & P. 401 ; 2 Mood. C. C. 
171, 0. C. B. 

7569. To pay expenses of witness.] 

— ^Where the treasurer of the county of Surrey 
refused to pay the expenses of a witness in a case 
of felony, pursuant to an order from the Borough 
of Southwark Sessions under 58 Geo. 3, c. 70, the 
proper remedy was held to be by indictment, or 
by an attachment in the inferior ct., & not by 
7 nandamu 8 , — R. v* Surbby County Treasurer 
(1819), 1 Chit. 650. 

Annotations: — Folld. R. v. Jeyes (18.35), 3 Ad. & El. 416. 
Distd. Ex p. Bottom (1849), 13 Jur. 680. Reid. R. v. 
Staffordshire JJ. (1835), 1 Har. & W. 277 ; R. r. Clark 
(1844), 5 Q. B. 887. 

Enforcement by mandamus .] — See 

Crown Practice, Vol. XVI., p. 307, Nos. 1188, 
1191-1194. 

7570. On stewards of friendly society — To 

reinstate member.] — If a friendly society whose 
rules had been allowed by the magistrates, k> 
registered in L., afterwards hold their meetings in 
M., the justices of M. have juiisdiction to decide 
upon complaints made by members of the society. 
Upon a complaint made by an excluded member, 
A. & B., the then stewards, were duly summoned, 
& an order was made by two justices that such 
stewards should forthwith reinstate complainant. 
The order was served upon A. & B. after they had 
ceased to be stewards ; — Held : it was still 
obligatory upon them, as members of the society, 
to attempt to reinstate complainant, their 
having ceased to be stewards was no justification 
of entire neglect on their part. — R. v. Gash (1816), 
1 Stark. 441, N. P. 

7571. ,] — jVn order of justices 

requiring the stewards of a benefit society to re- 
admit B., who had been expelled, recited that it 
had appeared to the justices that the rules of the 
society had been enrolled at the quart er sessions. 
On the trial of an indictment against the stewards 
for disobeying such order : — Held : the recital 
was not evidence of the enrolment of the rules. — 
R. V. Gilkes (1828), 8 B. & C. 439 ; 2 Man. & 
Ry. K. B. 454 ; 6 L. J. O. 8. M. C. 113 ; 108 
E. R. 1105 ; previous proceedings (1827), 3 C. & P. 
52, N. P. 

A mwtations : — Refd. R. r. Wade (1831), 0 L. J. O. S. M. C. 
113 ; R. V, Stamper (1841), 1 Q. B. 119. 

7572. -.] — Indictment lies against 
the president & stewards of a friendly society 
for disobeying an order of justices addressed to 
them to readmit a member, though it be sworn 
that the power of doing so is not in the president 
& stewards, but in a committee. — R. v, Wade 
(1831), 1 B. & Ad. 861 ; 9 L. J. 0. S. M. C. 113 ; 
109 E. R. 1006. 

Annotations : — Refd. R. v. Bidwell (1847), 2 Car. & Kir. 564. 
Mentd. Garlick v. Sangrster (1832), 9 Biugr. 46. 

7573. To pay costs of appeal.] — ^An indict- 

ment lies for not paying the costs ordered by 
sessions to be paid upon discharging an appeal to 
a poor rate. — R. v. Boys (1753), Say. 108, 143 ; 96 
E. R. 820, 832. 

Annotation: — Folld. R. v. Robinson (1759), 2 Burr. 799. 

7674. .] — An order of quarter sessions, 

on dismissal of an appeal against a poor rate, that 
applt. shall pay costs “ immediately upon service 
of this order or a true copy thereof ” is valid. — 
R. V, Mortlock (1845), 7 Q. B. 459 ; 14 L. J. M. 0. 
163 ; 5 L. T. O. S. 149 ; 9 J. P. 454 ; 9 Jur. 621 ; 
115 E. R. 562. , 

Annotations Refd. Ex p. L. B. & S. C. Ry. (1848), 3 New 
Mafir. Cas, 12 ; Read v. i4?eeman (1860), 3 L. T. 369 ; 
Bancroft v, Mitchell (1867), 8 B. & S. 658. Mentd. R. v. 


Lambeth Surveyors (1854), 18 J. P. Jo. 790 ; R. v. Speyer, 
R. V. Cassel, [1916] 1 K. B. 595. 

7576. .] — Upon the trial of an indict- 

ment for disobedience to an order of sessions, made 
upon appeal by deft, against a certificate of two 
justices for stopping up, diverting, & turning a 
public footway, prosecutor gave in evidence the 
record of the order of sessions, & proved service 
upon deft, of a copy, & demand & refusal of the 
amount of costs thereby ordered to be paid by 
deft. The only answer made by deft., when the 
money was demanded, was that he did not owe 
anytlung : — Held : sufficient evidence to go to the 
ju]^ that the offence charged had been committed, 
it was not necessary to prove aliunde the exist- 
ence of the certificate or the fact of the appeal. — 
R. V. Thornton (1847), 2 New Mag. Cas. 320 ; 
10 L. T. O. S. 184 ; 12 J. P. 75 ; 2 Cox, C. C. 493. 

7576. To receive & provide for poor ap- 

prentice.] — ^An indictment lies for disobeying an 
order of justices in not receiving & providing for a 
poor apprentice pursuant to Poor Relief Act, 1601 
(c. 2).— R. V. Gold (1704), 6 Mod. Rep. 164 ; 87 
E. R. 921. 

7677. To repay guardians of the poor — 

Maintenance of bastard child.] — An order to re- 
imburse the guardians of a union the expenses in 
bastardy made by two justices ex officio guardians 
of the union is good, such justices not having acted 
in the affairs of the union in relation to the pro- 
ceedings in bastardy in question. — R. v. Cant 
(1842), Car. & M. 521 ; 2 Mood. C. C. 271 ; 6 
J. P. 248, Ex. Ch. 

7578. To pay on bastardy order.] — ^An order 

of affiliation was bad on the face of it. Two jus- 
tices made a second order after a supersedeas of 
the first order : — Held : the supersedeas had no 
effect, but the justices had jurisdiction to make the 
second order, although the first order had not been 
qufished either on appeal or certiorari. 

The first of these orders is clearly void, & it did 
not operate on any one. The two justices had, 
therefore, a right to make a new order, the dis- 
obedience of which is an offence (Lord Denman, 
C.J.). — R. V. Brisby (1849), 2 Car. Kir. 962 ; 

1 Den. 416 ; T. & M. 109 ; 3 New Mag. Cas. 167 ; 

3 New Sess. Cas. 591 ; 18 L. J. M. 0. 157 ; 13 
L. T. O. S. 266 ; 13 J. P. 365 ; 13 Jur. 520 ; 3 
Cox, C. C. 476, C. C. R. 

Annotations: — 'Expld. R. v. Lanyon (1872), 27 L. T. 355. 
Refd. R. V, Glynne (1871), L. R. 7 Q. B. 16. Mentd. 
R. V. Cook, R. V. Hickling (1852), 21 L. J. M. C. 130. 

7679. -.] — Disobedience to an order of 

justices adjudging a man to be the putative father 
of a bastard child, & ordering him to pay a weekly 
sum for its maintenance, is a criminal matter 
within the meaning of Mutiny Act, 1849 (c. 10), 

! s. 52 ; & a soldier, therefore, is liable to be in- 
I dieted, convicted, & punished for disobeying such 
an order, notwithstanding that sect. — R. v. 
Perrall (1850), 2 Den. 51 ; T. & M. 390 ; 4 
New Sess. Cas. 393; 20 L. J. M. C. 39; 16 
L. T. O. S. 539 ; 15 J. P. 20 ; 15 Jur. 42 ; 4 Cox, 

C. C. 431, C. O. R. 

Annotations: — Retd. Dale's Case, Eriraght’s Case (1881), 

6 Q. B. D. 376 ; Scott v. Scott, U913J A. C. 417. 

75 g 0 , To pay church rate.] — ^An indict- 

ment for disobedience of an order of justices for 
payment of a church rate, alleged, in prefatory 
allegations, that the rate was duly made duly 
allowed, that deft, was duly rated ; — Held : 
sufficient, without stating the facts which con- 
stituted the due making, etc., because this was 
matter of inducement only ; & as, on a sufficient 
complaint on oath by the churchwardens, the 
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Sect* 11 , — Disobedience to judicial orders^ Sects* 

12 

justices would have had jurisdiction to make the 
order, these allegations were unnecessary, — R. v* 
Bidwbll (1847), 2 Oar. & Kir. 664 ; 1 Den. 222 : 
17 L, J. M. 0. 99 ; 9 L. T. O. S. 533 ; 11 J. P. 
774 ; 2 Cox, 0. 0. 298. 

7581. Jurisdiction of Justices making the 

order.]— R. v* White (1782), Oald. Mag. Cas. 183. 
Annotation .—Reid. R. r. Mytton (1785), 4 Dong, K. B. 333. 

7582. ^ -,] — The foundation of the in- 

dictment is the order of sessions. Nothing appears 
to show that they had no jurisdiction ; & till the 
order is revereed, it ought to be obeyed. We can- 
not hear objections to the conviction which do 
not appear on the face of it, in a motion of arrest 
of judgment, for disobeying the order made on it 
(Lord Mansfield, C.J.).— R. v. Myiton (1785), 
4 Doug. K. B. 333 ; Cald. Mag. Cas. 530 ; 3 
Esp. 200, n. ; 99 E. R. 908. 

Annotation : — Reid. R. v. Mortlock (1845), 7 Q. B. 459. 

7583. -.] — Where an indictment for 

disobeying an order of jr^iices appears to be 
founded on an order made in a case in which the 
justices had no jurisdiction, the ct. will direct an 
acquittal at the sittings, although the defect appear 
on the record.— R. v* Hollis (1819), 2 Stark. 630, 
N. P. ’ 

7584. .]^By 33 Geo. 3, c. 64, s. 15, 

it IS enacted, that if any member of a friendly 
society shall think himself aggrieved by any thing 
done by any such society, two justices may, on 
complaint upon oath of such member, summon 
the presidents or stewards of the society, & the 
justices are to hear & determine the matter of such 
complaint, to make such orders therein as to 
them shall seem just :—Held : the jurisdiction of 
the magistrates was conhned strictly to the subject 
matter of the complaint, & therefore where it 
appeared that a party had complained to the 
justices that he had been deprived of relief to 
which he was entitled, & the justices awarded not 
only that the steward should give him such relief, 
but also that the jiarty should be continued a 
member of the society, the latter part of the order 
was illegal, inasmuch as the expulsion of the party 
was no part of the complaint. — R. v, Soper (1825), 
3 B. & C, 857 ; 5 Dow. & Ry. K. B. 069 ; 3 Dow. 
& Ry. M. C. 31 ; 107 E. R. 951, 

Annotation Reid, R. v. Bidwell (1847), 2 Car. & Kir. 564. 

Indictment as alternative remedy to mandamus.! 

—See Crown Practice, Vol. XVI., p. 298, Nos. 
1110-1123, p. 807, No. 1188, p. 308, No. 1200. 

Removal of indictment by certiorari.] — Sec 
Crown Pracitce, Vol. XVI., p. 410, No. 2610. 


Sect. 12.— LIBELS ON THE ADMINISTRATORS 

OF JUSTICE. 

7585. Libel on Judge of superior court.] — libel 
on a person who^ had been a judge, charging him 
with perjury during the time he was in office, is an 
indictable offence. — J effe’s Case (1029), Oro. Car. 
175 ; 79 E. R. 753. 

7586. Libel on Justice of the peace.] — Words 
spoken of a magistrate may be libellous when they 
are not so in the case of a private person (per Cur.). 
— R. V, Staples (1738), Andr, 22S ; 95 E. R. 374. 


7587. — -•] — ^A libel was alleged to have been 
published with intent to defame certain magis- 
trates, & also to bring the administration of jus- 
tice into contempt : — Held : it was sufficient to 
prove a publication with either of these intentions. 
— R. V, Evans (1821), 3 Stark. 36. 

7588. .] — Ex p, Radnor (Earl) (1809), 83 

J. P. Jo. 740. 

7589. .] — It is a general rule that criminal 

informations are reserved for cases of libel upon 
persons in an official or judicial position, & filling 
some office or post which made it for the public 
interest necessary that such jurisdiction should 
be exercised. That principle applied here (Mat- 
thew, J.).— R. V. Masters (1889), 6 T. L. R. 44, 
D. O. 

7590. Libel on licensing Justices.] — If a libel is 
published in a newspaper concerning the members 
of a committee of justices appointed under 
Licensing Act, 1904 (c. 23), to carry out the pro- 
visions of that Act <fe to decide as to the amount 
of compensation to be levied upon existing 
licences as a compensation fund for the extinction 
of other licences, the libel charging the members 
of that committee wuth being influenced by im- 
proper motives in fixing the amount of the levy, 
the ct. will grant a crimmal information upon the 
ground that the committee are acting in the dis- 
charge of public duties imposed upon them by 
the Act, although they may not be acting in a 
strictly judicial capacity. — R. v, Russell, Ex p, 
Morris (1905), 93 L. T. 407 ; 09 J. P. 450 ; 21 
T. L. R. 749 ; 49 Sol. Jo. 735, D. 0. 

7591. Libel on town clerk.] — An information 
was granted for these words in a letter to the mayor 
of R., viz. “ I am sure you will not be persuaded 
from doing justice by any little arts of your town 
clerk, whose consummate malice & wickedness 
against me & my family will make him do any 
tiling, be it ever so vile.” — R. v. Waite (1743), 1 
Wils. 22 ; 95 E. R. 470. 

7592. Libel on judge & jury — Entry in corpora- 
tion books.] — ^An order made by a corporation. Sc 
entered in their books, stating that A., against 
whom a jury had found a verdict with large 
damages in an action for a malicious prosecution 
for perjury, which verdict had been confirmed, was 
actuated by motives of public justice, etc., in 
l>referring the indictment, is such a libel reflecting 
on the administration of justice, for which the ct. 
will grant an information against the members 
making that order. — R. v, Watson (1788), 2 
Term Rep. 199 ; 100 E. R. 108. 

Annotations : — Mentd. A.-G. v. Carmarthen Corpn. (1805), 

Coop. G. 30 ; Mill v. Hawker (1874), L. R. 9 Exoh, 309. 

7593. .] — R. V, Hart Sc White (1808), 30 

State Tr. 1193, 1321. 

A7inotcUi(m8 :~-~'Sllentd. Dunn v. R. (1817), 12 Q. B. 1031 ; 

Haylock v. Sparke (1853), 1 E. & B. 471 ; R. v. Trueman 

(1913), 82 L. J. K. B. 910. 

7594. Insults to Judicial officer in the execution 
of his office — Judge of superior court.] — Harri- 
son’s Case (1038), Oro, Car. 503; 3 State Tr. 
1370 ; 79 E. R. 1034 ; sub nom. Hutton v, 
Harison, Hut. 131. 

Annotation : — ^Reld. R. v. Wrightson (1708), 2 Salk. 698, 

7595. Justice of the peace.] — ^When words 

are spoken reflecting upon a justice of peace in 
his presence, Sc in the execution of his office, he 
may commit for a contempt. But where behind 


part XX. SECT. 12. 

b. on magistrate— Criminat 
formatidh—Plca of justification.}—^ 


ct. refused to set aside on motion a 
plea of iustidcation pleaded to counts 
of a criminal information for words 
spoken of &; to a person acting magis- 


terially, leaving the party to demur if 
he thought fit.— R. v. Rka (1863), 9 
Cox, C. C. 401.— IR. " 
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his back the offender may be indicted. — R. v. 
Revel (1721), 1 Stra. 420 ; 93 E. R. 609. 

7696, J — Indictment must state that 

the words were spoken to the justice in the 
execution of his office (per Cub.). — R. v. Leape 
(1738), Andr. 226 ; 95 E. R. 373. 

7597 , j — Spoken words, charging a 

magistrate with corrupt & oppressive conduct, 
are not the subject of criminal iiifomation, unless 
they are spoken at a time when he is in the actual 
execution of his office . — Ex p. Marlborough 
(Duke) (1814), 6 Q. B. 965 ; 1 Dav. & Mer. 720 ; 
1 New Mag. Oas. 26 ; 1 New Sess. Cas. 195 ; 13 
L. J. M. C. 105 ; 3 L. T. 0. S. 110 ; 8 Jur. 664 ; 
114 E. R. 1508. 

Annotation : — Retd. A.-G. of New South Wales v. Mac- 

pherson (1870), L. R. 3 P. 0. 268. 

7698, .] — A criminal information will 

be granted for calling a mayor a puppy &: a fool 
with reference to his magisteri^ capacity, & 
threatening to wring his nose . — Ex p. Great 
Yarmouth Corpn. (1844), 4 L. T. 0. S. 156 ; 
1 Cox, C, C. 122. 

7599. .]— R. V, Watson (1878), 23 

Sol. Jo. 86. 

7600. Must be in his presence.] — An 

indictment will not lie for words spoken of a 
justice of the peace in his absence. — R. v. Weltje 
( 1809), 2 Camp. 142. 

.] — SeCy alsoy No. 7595, ante. 

7601. Not affected by death of Justice.] 

— A person indicted for insulting a justice of peace 
shall not be discharged from the prosecution 
although the justice be dead. — R. v. Ellers (1748), 
1 Wils. 222 ; 95 E. R. 585. 

7602. Sheriff.]— The Ct. of K. B. wiU grant 

a criminal information against a person who 
abuses a public officer in the manner of discharging 
his duty. — R. v. Smith (1822), 1 L. J. O. S. K. B. 31. 

7603. Mere words of abuse not Indictable — 
Justice of the peace.] — ^An indictment will lie for 
saying of a justice of the peace that he is a buffle- 
headed fellow, doth not understand the law, & 
hath not done justice. 

But an indictment would lie where an action 
would not, because it respects the public peace ; 
an action would not lie in this case unless the 
party had a particular loss : & therefore it has 
been held not to be actionable to call a justice of 
peace fool, ass, coxcomb (per Cur.). — R. v. 
Darby (1687), 3 Mod. Rep. 139 ; Comb. 65 ; 
earth. 14 ; 87 E. R. 89. 

AnnotatioTis : — Consd. R. v. Pocock (1740), 7 Mod. Rep. 310. 

^!d. R. V. Langley (1704), 2 Ld. Raym. 1020 ; R. u. 

Wrightson (1708), 11 Mod. Rep. 166. 

7604. .]— R. v. Penny (1697), 1 

Ld. Raym. 153 ; 91 E. R. 999. 

7605. ,] — It is not indictable to call 

the magistrates of a city a society of asses. — ^A non. 
(1699), 12 Mod. Rep. 331 ; 88 E. R. 1358. 

7606. .] — It is not am indictable 

offence to speak unmannerly words of the mayor 
of a corporation, or the justice of a county ; but 
the offender may be bound to good behaviour. — 
R. V, Langley (1704), 6 Mod. Rep. 124 ; Holt, 
K. B. 654 ; 2 Ld. Raym. 1029 ; 3 Salk. 190 ; 87 
B. R. 882. 

Annotations: — Befd. R. v. Revel (1721), 1 Stra. 420 ; R. v. 

Philipps (1806), 6 East. 464 ; Ex p. Dale (1854), 2 W. R. 

634. mentd. R. v. Soonold (1784), Cald. Mag. Cas. 397. 

7607. ,] — ^An indictment will not lie 


for sajmg of a justice of the peace, “ You are an 
informing rogue, rascal, & villain.^’ — R. r. Shaf- 
tow (1708), 11 Mod. Rep. 195 ; 88 B. R. 984. 

7608. .] — To say a justice is a fool or 

an ass or a coxcomb or a blockhead or a buffiie- 
head is not indictable but is a breach of good 
manners for which the person who uses such 
language may be bound over. — R. v. Wbightson 
(1708), Holt, K. B. 354 ; 11 Mod. Rep. 166 ; 2 
Salk. 697 ; 90 E. R. 1095. 

Annotations: — Folld. R. v. Shaftow (1708), 11 Mod. Rep. 

195 ; R. V. Pocock (1739), 7 Mod. Rep. 310. Refd. R. v. 

Revel (1721), 1 Stra. 420 ; R. r. Weltje (1809), 2 Camp. 

142. 

7609. ,] — ^The ct. will not grant an 

information for saying of a justice of the peace, 
“ He is a rogue, & a forsworn rogue.” — R. v. 
Pocock (1740), 7 Mod. Rep. 310 ; 2 Stra. 1157 ; 
87 E. R. 1200. 

Annotation : — Refd. R. v. Weltje (1809), 2 Camp. 142. 

7610. Unless provocative of breach of 

the peace.] — If a person under an examination 
before justices of the peace say, ” This is no 
justice’s business ; you shall not try this matter ; 
have a care what you do ; I have blood in me, 
if I had you in another place ; ” it is not an in- 
dictable offence ; for the words do not amount to 
a challenge. — R. v. Nuns (1712), Gilb. 36 ; 10 
Mod. Rep. 186 ; 93 E. R. 252. 

7611. .] — The ct. will not grant 

a criminal information for calling a magistrate a 
liar, accusing him of misconduct in reference to 
his having absented himself from an election of 
clerk to the magistrates, & threatening a repetition 
of the same language whenever such magistrate 
came into the town, unless there appear an in- 
tention to provoke a breach of the peace. — Ex p. 
Chatman (1836), 4 Ad. & El. 773 ; 111 E. R. 974. 

7612. Mayor and aldermen.] — To say “ the 

mayor aldermen of H. are a pack of as great 
rogues as atiy that rob on the highway,” is not 
indictable. — R. v. Granfield (1696), 12 Mod. 
Rep. 98 ; 88 E. R. 1191 ; suh nom. R. v, Oran- 
FEII.D, 5 Mod. Rep. 203. 

7613 . Alderman holding a wardmote.] — To 

speak contemptuously to an alderman, while 
holding a wardmote, is not indictable. — R. v. 
Rogers (1702), Holt, K, B. 331 ; 2 Ld. Raym, 
777 ; 7 Mod. Rep. 28 ; 2 Salk. 425 ; 90 B. R. 
1083. 

Seey generally, Contempt of Court, Vol. XVI. 


Sect. 13.— ASSAULTS ON JUDICIAL OFFICERS. 

7614. Punishable on Indictment.] — Anon., No. 
7549, ante. 

7615, Information may be granted.]— If upon an 
appln. by a mayor for a criminal information 
against a person for striking him while in the 
execution of his office, it appear that the mayor 
struck first, it will be refused. 

If the question be only, who struck first, in an 
information for a battery, the ct. will not refuse 
it, but will send it to be tried (Lord Hardwicke, 
C.). — R. V. Symonds (1736), Lee temp. Hard. 240 ; 
95 E. R. 154. 

See, also, Contempt of Court, Attachment, & 
Committal, Vol. XVI., p. 6. 
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Part XXI. — Offences relating to Arrest, the Prosecution 
and Punishment of Criminals, and the Execution of 
Civil Process. 


Sect. 1. —MISPRISION. 

Sub-sect. 1. — ^Misprision of Treason. 

7616. Nature of offence — Concealment of 
treason.] — Scrope’s Case (1415), 3 Co. Inst. 36. 

AnmtcUions : — Refd. Gray v. R. (1844), 11 Cl. & Fin. 427. 

Mentd Kibbct v. Lee (1619). Hob. 312 ; Hickford v. 

Machln (1624), Win. 82 ; Bath & Mountable ’8 Case 

(1693), 3 Cas. in Ch. 55. 

7617. .]— Anon. (1571 ), Jenk. 238(19). 

7618. .] — Smith v . Spurle (1023), 

Beni. 138 ; 73 E. R. 995. 

7619. ,] — R. V. Tonge, No. 7622, post 

7620. Rendering assistance to traitors.] — 

To hire a boat for the purpose & intention of 
assisting the King’s enemies is indictable at 
common law as misprision of treason. — R. v, 
CowPER (1696), 5 Mod. Rep. 206 ; 87 E. R. 611. 

7621. Distinguished from treason.] — 

Regicides’ Case, No. 6525, a?ite, 

7622. .]— Where a person knowing of 

the design meets with the others & hears them 
discourse of their traitorous designs & says or 
acts nothing ; this is high treason in that party, 
for it is more than a bare concealment, which is 
misprision. But if a pei*son not knowing of their 
design before, come into their company & hear 
their discourses, & say nothing, & never meet with 
them again at their consultations, that conduct 
is only misprision of high treason (per Cur.). — 
R. V. Tonge (1662), 6 State Tr. 225 ; Kel. 17 ; 
84 E. R. 1061. 

Annotation Retd, Mulcahy v. R. (1867), 15 W. R. 446. 

7623. J — Hearsay knowledge & con- 

cealment of a design to kill the King, without 
being privy coi^enting to the design, does not 
co^titute the crime of treason but makes one 
guilty of misprision of treason (Dolben, J.). — 
R. V. Thwing &; Pressicks (1680), 7 State Tr. 
1161. 

7624. — ~ .] — For a man to hear of 

treason accidentally or occasionally & conceal it 
is but misprision, but if a man will be at a consult 
where tre^on is batched & will then conceal it 
he is guilty of treason therein (Pemberton, 
L.C.J.).— R. V, Walcot (1683), 9 State Tr. 519. 


Sub-sect. 2. — ^Misprision of Felony. 

7625. Nature of offence — Concealment of felony 
for own benefit.] — This is what the old rule of law 


intended to convey when it embodied the principle 
under words which have now somewhat passed 
into desuetude, namely “ misprision of felony.” 
That was a case where a man instead of performing 
his public duty & ^ving information to the public 
authorities of a crime that he was aware of, con- 
cealed his knowledge & further converted it into 
a source of emolument to himself (Lord West- 
BURY). — Williams v. Bayley (1866), L. R. 1 
H. L. 200 ; 35 L. J. Ch. 717 ; 14 L. T. 802 ; 30 
J, P. 500 ; 12 .Tur. N. S. 875, H. L. ; affff- S. C. 
sub nom, Bayley v. Williams, 5 New Rep. 441. 

Annotations : — Apld. Fisher v. AppoUinaris Co. (1875), 10 
Ch. App. 299, n. Consd. Seear v. Cohen (1881), 45 L. T. 
589 ; Whitmore v. Farley (1881), 45 L. T. 99 ; McClatchie 
V. Haslam (1891), 65 L. T. 691. Refd. Bourke v. Mealy 
(1879), 14 Cox. C. C. 329 ; Jones v. Merionethshire Per- 
manent Benefit Bldg. Soc., [1892 J 1 Ch. 173 : Barnes v. 
Richards (1902), 71 L. J. K. B. 3tl. Mentd. Davies v. 
London & Provincial Marine Insce. (1878), 8 Ch. D. 469 ; 
Flower v. Sadler G882), 10 Q. B. D. 572 ; Haywood v. 
Whitaker (1887), 3 T. L. R. 537 ; Allen v. Flood. f!898] 
A. C. 1. 


Sect. 2.— COMPOUNDING OFFENCES. 

Sub -SECT. 1. — Felonies. 

7626. Nature of offence — Agreement to dis- 
continue — Effect of subsequent breach of agree- 
ment.] — The law does not authorise a private 
person to forego a prosecution upon any terms ; 
& even if a promise not to prosecute be given & 
broken in such a manner as a jury would consider 
scandalous, yet, in point of law, that will not 
make any difference. — R. v, Daly (1840), 9 C. & P. 
342. 

7627. .] — The offence of compounding 

a felony is complete at the time when the agree- 
ment to abstain from prosecuting is made ; & it 
is not necessary therefore in an indictment for 
such an offence to allege that prisoner did abstain 
from prosecuting, & that by reason of such absten- 
tion the thief escaped prosecution. 

Any person having knowledge that a felony has 
been committed, & entering into an agreement to 
abstain from prosecuting, or to hinder the ends of 
justice, is guilty of the offence of compounding a 
felony ; & that, offence is not confined to the owners 
of stolen property entering into such agreements. — 
R. V, Burgess (1885), 16 Q. B. D. 141 ; 55 
L. J. M. 0. 97 ; 53 L. T. 918 ; 60 J. P. 520 ; 34 
W. R. 306 ; 2 T. L. R. 176 ; 16 Cox, C. C. 779, 
C. C. R. 


PART XXL SECT. 1, SUB-SECT. 1. 

7616 i. Nature of offence — Conceal- 
ment of treason. ) — Sprot’s Trial (1608), 
2 State Tr. 697.— SCOT. 

PART XXL SECT. 1, SUB-SECT. 2. 

0 . Reset.] — Reset consists in being 
privy to the retention of stolen pro- 
perty knowing it to have been stofwi ; 


it is not necessary to prove that the 
accused over had the property in his 
personal possession. — H.M. Advooatk 
V . Browne, Burns & Williams (1903), 
6 F. (Ct. of SesB.) 24 ; 41 Sc. L. R. 136 ; 
11 S. L. T. 353.— SCOT. 

PART XXL SECT. 2, SUB-SECT. 1. 

d. Nature of offence — Agreejnent to 
forego prosecution,] — An agreement to 


forego a prosecution against a person 
reasonably suspected of felony is not 
only illegal & void but is itself a 
criminal offence. — Creqh u. Qambbll 
(1888), Crimes (Ireland) Act Cases, 177. 
— IR. 

®. Abandonment of proceedings 

against bankrupt — In consideration 
of distribution among creditors.] — The 
abandonment, without the leave of the 
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7628. Agreement to discontinue prosecu* 
tion.]—R. V, Parsons (1913), 77 J. P. Jo. 245. 

7629. Ejffect of subsequent continuance of 
prosecution.^ — If, in an indictment for compound- 
ing felony, it be averred that deft, did desist, So 
from that time^ hitherto has desisted from all 
further prosecution ; So it appear, that after the 
alleged compounding, he prosecuted the offender 
to conviction, the judge wul direct an acquittal. — 
K. V. Stone (1830), 4 C. & P. 379. 

7680. Who may be liable — Person other than 
owner of goods stolen.] — R. v. Burgess, No. 7627, 
ante. 


Sub-sect. 2. — Misdemeanours. 


7631. Nature of offence — Obstruction of course 
of justice.] — An agreement to stifle a prosecution 
for wilful So corrupt perjury is a crime most 
detrimental to the Commonwealth ; for it is the 
duty of every man to prosecute, appear against, So 
bring offendei’S of this sort to justice. Many 
felonies are not so enormous offences as perjury. 
So therefore to stifle a prosecution for perjury 
seems to be a greater offence than compounding 
some felonies (Wilmot, C.J.). — Collins 7 ?. Blan- 
TERN (1707), 2 Wils. 347 ; 95 E. R. 850. 


AnrMtationa ;~Refd. Drage v. Ibbcrson (1798), 1 Eap. 643 ; 
Edgconibe v, Rodd (1804). 5 East, 294 ; Edwards v. 
Rrowii (1831), 1 Cr. & J. 307 ; Kirwan v, Goodman (1841), 
9 Dowl. 330 ; Ward v. Lloyd (1843), 6 Man. & G. 785 ; 
Keir V. Lecman (1846), 9 Q. B. 371 ; Rawlings Coal 
(.onsuTners’ Assocn. (1874), 43 L. J, M. C. Ill ; Kearloy 
V Thomson (1890), 24 Q, B. I). 742. Mentd. Polo r. 
Harrobin (1782), 9 East, 418, n. ; Master v. Miller (1791), 

4 Term Rep. 320 ; Kerrisoii v. Colo (1807), 8 East, 231 ; 
I’axton r. Popham (1808), 9 East, 408 ; Morgan v. Horse- 
man (1810). 3 Taunt. 241 ; Fletcher v. Sondes (1826), 
3 Bing. 501 ; Greville Atkins, etc. (1829), 4 Man. & 
Ry. K. B. 372 ; Hill v. Manchester & Salford Waterworks 
Co. (1831), 2 B. & Ad. 544 ; Prole v. Wiggins (1836), 3 
Bmg. N. C. 230 ; Gas Light & Coke Co. v. Turner (1839), 

5 Bmg. N. C. 666 ; Higgins v. Pitt (1849), 4 Exch. 312 ; 
Benyon v. Ncttlefold (1850). 3 Mac. & G, 94 ; Reynell v. 
Spryo (1852), 1 De G. M. & G. 656 ; Royal British Bank 

Turquand (1855), 5 E. & B. 248 ; Nawab Sidhee Nuzur 
jUly Khan v. Ojoodhyararn Khan (1866), 10 Moo. Ind. 
App. 540 ; Pickering r. Ilfracombe Ry. (1868), L. R. 3 
C. P. 235 ; Taylor v. Chester (l869), L. R. 4 Q. B. 309 ; 
Waugh V. Morris (1873), 42 L. J. Q, B. 57 ; lie Coltman, 
Coltman v. Coltman (1881), 45 L, T, 392 ; Yorkshire 
Railway Wtiggon Co. v. Maclure & Cornwall Minerals Ry. 
(1881), 45 L. T. 747 ; Reichel v. Oxford Bp. (1887), 35 
Ch. D. 48 ; Barclay v. Pearson, [1893] 2 Ch. 154 ; Her- 
mann V, Charlesworth (1905), 74 L. J. K. B, 020 : Be 
Robinson's Settlmt., Gant v. Hobbs (1912), 106 L. T. 
443 ; Be Worthington, Ex p. Path6 Fr^res, [1914] 2 
K. B. 299 . 


7632. A^eement may be ignored by court.] — 

After the issuing of a summons for a common 
assart & before the day appointed for hearing by 
the justices, the parties compromised the matter, 
So informed the justices thereof. The justices. 


however, proceeded to hear the summons So con- 
victed defts., prosecutor having given evidence, 
though involuntarily. — R. v, Wiltshire JJ. 
(1863), 8 L. T. 242 ; sub nom. Ex p. Bryant, 27 
J. P. Jo. 277. 


Sub-sect. 3. — Penal Actions. 

7633. Before commencement of proceedings — 
18 EUz. c. 5, ss. 4 Sc 5.] — A party is liable to the 
punishment prescribed by above Act, for taking 
the penalty imposed by a penal statute though 
there is no action or proceeding for the penalty. — 
R. V, Gotley (1805), Russ. So Ry. 84, C. 0. R. 

7634. ,] — 18 Eliz. c. 5, s. 4, prohibits 

the taking of money without consent of ct., under 
colour of process, or without process, from any 
person, upon pretence of any offence against a 
penal law. — R. v. Southerton (1805), 6 East, 
126 ; 2 Smith, K. B. 305 ; 102 E. R. 1235. 

Annoiationa : — Reid. R. v. Cripp (1818), 1 B. & Aid. 282. 

Mestd. Ex p, Warren (1835), 1 Har. & W. 113 ; R. v. 

Smith (1849), 2 Car. & Kir. 882 ; Be Blake (1860), 3 

E. So E. 34 ; Be Strong (1885), 53 L. T. 694 ; Be A Solicitor, 

Ex p. Incorporated Law Soc. (1893), 60 L. T. 522 ; Be 

Woare, Be Solicitors Act, 1888, [1893] 2 Q. B. 439. 

7635. Where no ground for action.] — A, 

threatened B. that he would inform against him 
for selling spirits without a licence, unless B. would 
give him a sum of money. B. had not, in fact, 
sold any spirits, but he gave A. the money to 
prevent an information : — Held : A. was in- 
dictable under 18 Eliz. c. 5, s. 4, although B. had 
not committed any offence, So although no informa- 
tion was ever preferred nor any process sued out. — 
R. iL Best (1840), 9 C, So P. 368 ; 2 Mood. 0. 0. 
124, 0. O. R. 

7636. After conviction.] — A popular indictment 
not to be compounded after conviction. — Brery 
V, Levy (1763), 1 Wm. Bl. 443 ; 96 E. R. 251. 

7637. Limitation of offence — Not offences only 
cognisable before magistrates.] — 18 Eliz. c. 5, 

does not apply to offences cognisable only before 
magistrates. — R. v, Oiiisr (1818), 1 B. & Aid. 282 ; 
106 E. R. 104. 

7638. May be allowed by court — Jurisdiction of 
court.] — The ct. will grant leave to compound a 
penal action prosecuted by parish officers, where 
circumstances of mitigation appear ; but leave 
cannot be obtained at nisi prius ; the motion must 
be made to the ct. in bank, & deft, must consent 
by counsel. — Morgan v. Lute (1819), 1 Chit. 381. 

7639. .] — R. V, Tunmer (1606), 1 Sid. 

311 ; 82 E. R. 1126. 

Annoiaiion : — Refd. Williams v. Drewe (1742), Wllles, 392, 


ct., of criminal proceedings against 
bankrupt, in consideration of a paj 
ment of money for distribution amon 
creditors, amounts to the oompoundiu 
a felony, & the ot. will not in such cas 
direct the payment of the costs of th 
proceedings against the bankrupt on 
of the estate . — Be Rkichelt (1885), 
N. Z. L. R. 393.— N.Z. 


PART XXI. SECT. 2, SUB-SECT. 2, 

f. Nature of offence — Misdemean- 
our compromised must be of a public 
nature ,] — Action on an agreement by 
which dofts. agreed to pay pltfs. $400, 
on condition that they would cause 
certain criminal proceedings, then 


pending in the Queen’s Bench, against 
the father of deft., who had been in- 
dicted for embezzlement, to be discon- 
tinued : — Held : even in the case ot 
a misdemeanour, an agreement to 
suppress a prosecution for an offence of 
a public nature was clearly an illegal 
one. — Couture v, Marois (1879), 5 
Q. L. R. 96.—CAN. 


agreement to 
make the prosecutor of a private mis- 
demeanour, of a private nature, & 
occasioning a private injury, a reason- 
able satisfaction in consideration of 
proceedings being stayed, may not bo 
illegal. — Westby v. Westby (1842), 2 
Dr. So War. 502, 519 ; 4 I. Eq. R. 585 ; 
1 Con. & Law. 537. — IR. 


PART XXL SECT. 2, SUB-SECT. 3 

7686 i. After conviction.] — Indict 
ment for compounding a penal prosecu 
tion Instituted by deft, against one F 
under 29 & 30 Viet. c. 5 1 , s. 256, for sell 
ing spirituous liquors without licence 
F. had been con-victed under that Act, 
on the information of deft., by the police 
magistrate for H., & a fine of $50 im- 
posed upon him. So that, on an appeal 
therefrom, deft, for $10 agreed with 
F. not to oppose this appeal, but con- 
sented that the conviction should be 
quashed, which was accordingly done : 
— Held : the indictment would neither 
lie at common law, nor, under 18 Eliz, 
c. 5, 8. 4. — R. V. Mason (3 867), 17 C. P. 
534.— CAN. 



706 Criminal Law and Procedure. 


Sect, 2,— Compounding offences: Sub-sect, 4. Sects, 

Sub-sect. 4. — Compromise op Criminal Pro- 
ceedings — Civil Liability. 

7640. Where liability both civil & criminal.] — 

The law will permit a compromise of any offence, 
though made the subject of a criminal prosecution, 
for which offence the injured party might recover 
damages in an action, but, if the offence is of a 
public nature, no a^eement can be valid that is 
founded on the consideration of stifling a prosecu- 
tion for it, — Keir V, Leeman (1846), 9 Q. B. 371 ; 

16 L. J. Q. B. 860 ; 7 L. T. O. S. 347 ; 11 J. P. 
38 ; 10 Jur. 742 ; 115 E. R. 1316, Ex. Oh. 

Annotations : — Consd. Rowlands v. Symonds (1850). 14 
J. P. 290 ; Clubb v. Hutson (1865), 18 O. B. N. S. 414 ; 
Rawlings v. Coal Consumers* Assoon. (1874), 43 L. J. M. C. 
Ill ; Windhlll L. B. of Health v, Vint (1890), 45 Ch. D. 
351. Reid. Goodall v. Lowndes (1844), 6 Q. B. 464 ; 
R. V. Blakemore (1850), 14 Q, B. 644 ; Bourke v. Mealy 
(1879), 14 Cox. C. C, 329 ; Whitmore v. Farley (1881), 
45 L. T. 99 ; Flower v. Sadler (1882), 10 Q. B. D. 672 ; 
Dillon V. O'Brien & Davis (1887), 16 Cox, C. C. 245 ; 
Jones V. Merionethshire Permanent Benefit Bldg. Soc., 
[1891] 2 Ch. 587. Mentd. R. v. Hardey (1850), 14 Q. B. 
529. 

7641 . J — TSniiere an offence is of such a 

nature that the offender may be proceeded 
against either civilly or criminally, there is nothing 
illegal or improper in a compromise of the criminal 
proceedings taken against him. — Fisher & Co. v, 
Apollinaris Co. (1875), 10 Ch. App. 297 ; 44 
L. J. Ch. 500 ; 32 L, T. 628 ; 39 J. P. 504 ; 23 
W. R. 400, L. JJ. 

Annotations : — Consd. Windliill I^. B. of Health v. Vint 
(1890), 45 Ch. D. 351. Refd. Davies v. London & Pro- 
vincial Marine Insoe. (1878), 38 L. T. 478. 

7642. Private right only concerned.] — K. v, 

Caledonian By. Co. (1853), 20 L. T. O. S. 228 ; 

17 J, P. Jo. 117. 

7643. After verdict — By giving security for 
costs.] — A security for the fair expenses of the 
prosecution agreed to be given by a deft., who 
stood convicted of a misdemeanour was con- 
sidered by the ct , in abatement of the period of 
imprisonment to which he would otherwise have 
been sentenced. — Beeley v. Wingfield (1809), 11 
East, 46 ; 103 E. B. 920. 

Annotations : — Apld. Kirk v. Strickwood (1833), 4 B. & Ad. 
421. Consd. Keir v. Leeman (1846), 9 Q. B. 371. Refd. 
Baker v. Townshcnd (1817), 1 Moore, C. P. 120. 

7644. Plea to lesser offence with monetary pay- 
ment, h—B. V. Roxburgh, No. 7663, post, 

7646. .] — Re Parkinson, Re Prosecution 

BY THE Treasury, B. v, Gershon (1887), 56 
L. T. 715 ; 3 T. L. B. 528, D. C. 

7646. Submission of charges to arbitration.] — 
B. V, Falki^nd (Lord) (1795), Kyd on Awards, 
2nd ed. p. 66 ; Watson on Awards, 3rd ed, p. 60, n. 
Annotation: — Refd. Keir v. Leeman (1844), 6 Q. B. 308. 

7647. .] — B. V, Rant (1797), Kyd on 

Awards, 2nd ed. p. 64. 

Annotation: — ^Refd. Keir v. Leeman (1844), 6 Q. B. 308. 

7648. .] — Two indictments, one for per- 

jury, another for conspiracy, were removed into 
this ct. by certiorari. The indictment for perjury 
came on for trial at nisi prius^ when, under the 
advice of counsel, it was agreed that no evidence 


should be tendered, a verdict of not guilty taken 
on both indictments, A; that all matters in differ- 
ence between prosecutor & deft, should be referred 
to a barrister ; the costs of the indictments, 
reference & award to be in his discretion. An 
order of reference, as at nisi pritts, in the usual 
form, was afterwards drawn up, & was made a 
rule of ct. After several meetings, deft, revoked 
his submission, & took steps in a Chancery suit, 
which was one of the matters in difference so 
referred. On motion to attach him for contempt, 
or to set aside the verdict on the indictments : — 
Held : it would have been illegal to refer an indict- 
ment for perjury, or, semble, for conspiracy ; but 
the indictments were not referred, & the verdicts 
of acquittal, given on the ground that no evidence 
was produced, must at all events stand ; & there 
was nothing illegal in referring all matters in 
difference & at the same time consenting to a 
verdict of acquittal, unless there was a corrupt 
agreement to stifle a prosecution, which in the 
present case did not appear to be the fact. — B. v, 
Hardey (1850), 14 Q. B. 529 ; 19 L. J. Q. B. 
196 ; 15 L. T. O. S. 130 ; 14 J. P. 432 ; 14 Jur. 
.649; 117 E. B. 205, D. C. 

Annotations : — Refd. R. v, Blakomoro (1850), 14 Q. B. 544, 

Mentd. Williams v. Lewis (1857), 3 Jiir. N. S. i324 ; 

Harding v. Wickham (1861), 2 John. & H. 676. 

As to effect of agreements for compromise, see 
Contract, Vol. XII., pp. 258, 259, Nos. 2103- 
2114. 


Sect. 3.-CORRUPT REWARDS. 

7649. Taking rewards under pretence of recover- 
ing stolen property.] — It is an offence within 
4 Geo. 1, c. 11, s. 4, to take money under pretence 
of helping a man to goods stolen from him, though 
prisoner had no acquaintance with the felon, & 
did not pretend that he had, & though he had no 
power to apprehend the felon, & though the goods 
were never restored, & prisoner had no power to 
restore them. — B. v. Ledbitter (1826), 1 Mood. 
C. C. 76, C. C. B. 

7650. .] — A party who receives money 

under pretence of helping to stolen property may 
still be found guilty, though having had no 
acquaintance with the felon, & not pretending 
that he had, & though he had not the power to 
apprehend the felon, nor knew who the thief was, 
& though the goods were never restored, & deft, 
had no power to restore them. — B. v. Hart 
(1843), 2 L. T. O. S. 248. 

7661. .] — Under an indictment for taking 

money under pretence or upon account of helping 
any person to any stolen property, & not causing 
offender to be apprehended & brought to trial, 
under 7 & 8 Geo. 4, c, 29, s. 58, it is not necessary 
to show that prisoner had any connection with 
the commission of the previous felony ; it is 
sufficient if the evidence satisfies the jury that 
prisoner liad some corrupt & improper design 
when he received the money ; & did not bond fide 
intend to use such means as he could for the 
detection & punishment of offender. — B. v. King 
(1844), 1 Cox, C. 0. 36. 


PART XXI. SECT. 3. 

h. Talcing rewards under pretence 
of recovering stolen property — Whether 
actual payment necessary ,] — If property 
be taken with the intention of holding 
it until the rightful owner should pay 
a certain sum. Sc compelling such pay- 
ment, this is sufficient to complete 


the offence of larceny. It Is not 
necessary that the money paid for 
the purpose of procuring the return 
of stolen property should be paid before 
the property was actually retored, 
provldea it was paid in pursuance of a 
previous agreement on the subject. — 
R. V . O'Donnell (1857), 7 Cox, C, C, 
337.— IR. 


k. Taking money to screen thief,' 
Taking money under Crimes Act, 1915 
(No. 2637), s. 184, means taking a 
reward in the form of money for the 
use of the taker or for some person 
other than the giver. Sc the mere taking 
of the physloal custody of money as a 
messenger or mandatory of the person 
giving such custody is not sumclent 
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7652. ■.] — A, had her goods stolen. B., who 

knew the thieves, received money from A., to 
endeavour to purchase the stolen property of the 
thieves for A., but not meaning to bring the 
thieves to justice x—Held : B. was guilty of the 
felony of taking money on account of helping A. 
to the return of the stolen goods, under 7 & 8 
Geo, 4, c. 29, s, 58. — R, v. Pascoe (1849), 2 Car. 
& Kir. 927 ; 1 Den. 460 ; T. & M. 141 ; 4 New 
Sess. Gas. 66 ; 18 L. J. M. C. 186 ; 13 L. T. O. S. 
650 ; 13 J. P. 425 ; 13 Jur. 644 ; 3 Cox, 0. C. 
462, C. 0. R. ' 

7653. Time for prosecution.] — Qu. : whether a 
person who receives money as a reward for helping 
another to stolen goods can be prosecuted before 
the principal offender is convicted. — R. v. Drink- 
water (1740), 1 Leach, 15. 

7654. Form of indictment.] — Qu» : whether it 
is an objection to an indictment under 7 & 8 
Geo. 4, c. 29, s. 58, that the indictment charges 
that prisoner received, the money, etc., not then 
having caused offender to be apprehended. — R. t;. 
Hicks (1845), 4 L. T. O. S. 453 ; 1 Cox, 0. C. 145. 

7655. Advertising reward for return of property 
— Larceny Act, 1861 (c. 96), s. 102.]— A dog is in- 
cluded in the words “ any property whatsoever ’’ 
in Larceny Act, 1861 (c. 96), s. 102, which imposes 
a penalty on any one who publicly advertises a 
reward for the return of any property whatsoever 
wliich shall have been stolen or lost, & uses in 
such advertisement any words purporting that no 
questions will be asked, & on any one who prints 
or publishes such an advertisement. — Mirams v* 
Our Dogs Publishing Co., [1901] 2 K. B. 564 ; 
70 L. .T. K. B. 879 ; 85 L. T. 6 ; 49 W. R. 626 ; 
17 T. L. K. 619, C. A. 

7656. .1 -Nutt v, Sol Syndicate, 

Ltd. (1902), 10 T. L. R. 27. 

7657. .] — The Bazaar, Lxchange 

Mart, k, Journal of the Household, is a “ news- 
paper ” witlun the definition in 33 & 34 Vici. 
c. 65, s. 2, & 33 34 Vlct. c. 79, s. 6, so that the 

fiat of the A.-G. is necessary before an action can 
be brought against the printer & publisher thereof 
to leoover a penalty under Larceny Act, 1861 
(c. 96), s. 102, for having published an advertise- 


ment offering a reward for the return of lost 
property & stating that no questions would be 
asked. — ^W ilkins v. Ghx, Major v. Gill (1903), 
20 T. L. R. 3. 


Sect. 4.— RESTRICTING OR OBSTRUCTING A 

CONSTABLE. 

See Offences against the Person Act, 1861 
(c. 100), s. 38 ; Prevention of Grimes Act, 1871 
(c. 112), s. 12. 

7658. Constable acting In execution of duty — 
What is execution of duty.] — If a constable sees an 
assault committed he may, recently after that 
assault, & before all danger of further violence 
has ceased, apprehend the offender, & if in so 
doing he is resisted & assaulted, the person assault- 
ing is liable to be convicted of assaulting a con- 
stable in the execution of his duty. — R. v. Light 
(1857), Dears. & B. 332 ; 27 L. J. M. G. 1 ; 30 
L. T. O. S. 137 ; 21 J. P. 758 ; 3 Jur. N. S. 1130 ; 
6 W. R. 42 ; 7 Gox, C. C. 389, G. 0. R. 

7659. .] — A police officer hearing a 

noise in a public-house at one o’clock in the night 
entered the house, the door being open : — HM : 
this was not a trespass, & landlord was found 
guilty of assaulting constable in execution of his 
office in attempting to turn liim out. — R. v. 
Smith (1833), 6 G. & P. 136 ; 2 Nev. & M. M. G. 
155. 

7660. .] — A collector of the land-tax 

is not entitled, either under the provisions of Land 
Tax Act, 1797 (c. 6), s. 17, or under his general 
authority, to take a constable with him into the 
house of a person from whom he is demanding 
payment of the arrear of the land-tax. But if he 
has retxsonable ground, from past or present 
circumstances, to apprehend vimence from such 
person, he may call in constables to assist in 
keeping the peace, & such constables are justified 
in staying while the collector remains to be paid, 
as long as there is reason to expect violence ; &, 
if the owner of the house use violence to remove 
them, he is indictable for assaulting a peace- 
officer in the execution of his duty. — R. v. Glark 


to constitute a taking witliin that 
soot. 

The word “corruptly” in s. 184 
refers to an act done by a man knowing 
ho is doing what is wrong & doing it 
with an evil object. If the object 
or one of the objects of the accused is 
to adord facilities to offenders for the 
disposal of the stolen property whilst 
screening them from prosecution & so 
enabling them to obtain the profit 
from the crime in safety, or if his object 
or one of his obiocts is to share in such 
profits, he has acted corruptly within 
the sect. Although the word “ cor- 
ruptly ” is in 8 . 184 attached to the 
word “ takes,” the allegation of cor- 
ruption must be supported by evidence 
dehors the mere act of taking. — R. v. 
Worthington, [1921] V. L. R. 660.— 
AUS. 


PART XXI. SECT. 4. 

7668 i. Constable acting in execution 
w duty — What is execution of duty ,] — 
Deft, was convicted under Dominfon 
Acts of 1869, 0. 20, 8. 39, of an assault 
upon a constable in the due execution 
of his duty. The constable had an 
execution against deft., who pointed 
put a horse as being all the property 
PbBsessed. The constable being of 
opinion that the horse was not sufiScient 
to satisfy the execution proceeded to 
arrest, & was assaulted in doing so ; — 


Held : the constable, though serving 
civil process, came within the meaning 
of the words peace officer, & the con- 
viction must be affirmed. — R. v. La.ntz 
(1886), 19 N. S. R. (7 R. & G.) 1 ; 7 
C. L, T, 50.— CAN. 

7668 ii. .] — An assault on 

a constable att<empting to serve a sum- 
mons Issued by a magistrate on in- 
formation charging violation of the 
Canada Teraporanoe Act is an assault 
on a peace officer in the due execution 
of his duty. — McFarlane r. R. (1889), 
16 S. O. R. 393.— CAN. 

7668 iii. .] — ^Prisoner was 

indicted & tried for having assaulted 
a peace officer In the execution of his 
duty : — Held : had a crime been com- 
mitted by prisoner the peace officer 
would have been justified in making 
the arrest without any warrant, but 
up to the time of the arrest prisoner 
had committed no crime to justify his 
arrest, & J. was not in the execution of 
his duty when he arrested prisoner, & 
charge laid had not been proved. — R. 
V. Cook (1900), 3 W. L. R. 553.— CAN. 

7658 iv. .] — A constable In 

uniform on his way from his beat to his 
home at 11.20 p.m. saw five young 
men standing at the comer of a street 
Sc said to them, “ Are you not away to 
bed yet, boys ? ” As ho was walking 
away one of them threw a bottle at 
him which struck his head Sc inflicted 


a serious wound : — Held ; the con- 
stable when assaulted was not “ in the 
execution of his duty ” within Preven- 
tion of Crimea Act, 1871, s. 12, & con- 
sequently that the assailant was not 
guilty of the statutory oflence created 
by that scot. — Monk v. Strathern, 
[1921] S. C. (J.) 4.— SCOT. 

1. Where constable acts beyond 

his powers — Acting in good faith <£• 
under colour of his office.] — ^A warrant 
was Issued by a magistrate for the 
arrest of one D. The warrant was sent 
to a certain thana to be executed. It 
was there, after being copied into a 
book kept for that purpose, at the 
thana made over to a particular con- 
stable for execution. When the con- 
stable to whom the warrant had been 
made over had left the thana, it was 
discovered that D. was in a village 
other than that In which he had been 
supposed to bo. Thereupon the officer 
temporarily in char^ of the thana 
made a copy from the book at the 
thana, endorsed on the back the name 
of one N. Sc some other constables, & 
having signed the endorsement, sent 
N. & the others out with this paper to 
arrest D. N. Sc his companions 
arrested D. ; but, as they were return- 
ing with him in custody some of D.*8 
friends, aided by D. himself, attacked 
them, rescued £)., & caused hurt to 
the police : — Held : the police officers 
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Cbiminal Law and Pboceduke 


Sect, 4, — Restricting or o bs tructing a constable,] 

(1836), 3 Ad. & El. 287 ; 1 Har. & W. 262 ; 4 
Nev. & M. K. B. 671 ; 3 Nev. & M. M. C. 70 ; 4 
L. J, M. C. 92 ; 111 B, B. 422. 

7661. .] — A. wa^ indicted for assault- 

ing a policeman in the execution of his duty. It 
appeared that the policeman had gone into a 
puhlic-house where deft, was having high words 
with the landlady. Deft, tried to go into a room 
in the house in which a guest was, & the policeman, 
without being desired to do so, collared him, & 
prevented his going into the room, & A. struck 
the policeman, & several blows passed on both 
sides : — Held : if the jury were satisfied that no 
breach of the peace was likely to be committed by 
deft, on the guest in the room, it was no part of 
the policeman’s duty to prevent deft, from enter- 
ing it ; but, assmning that to be so, if deft, used 
more violence than was necessary to repel the 
assault committed on him by the policeman, deft, 
would be liable to be convicted of a common 
assault. — R. v. Mabel (1840), 9 C. & P. 474. 

7662. .] — A constable, out of the 

limits of the Metropolitan Acts, when he is clearing 
a public-house, is not acting in the execution of 
liis duty unless there is a nuisance or a disturb- 
ance of the peace. — R. v. Prebble (1858), 1 F. & 
F. 325. 

7663. .1 — Although a police constable 

may not be bound, in the execution of his duty, to 
assist the occupier of a house in putting out an 
intruder, yet he may lawfully do so, ’& if he sus- 
tains violence in so doing, the party inflicting 
such violence, though he may not be indictable 
for assaulting a police constable in the execution 
of his duty, will be liable to a conviction for an 
assault, as he cannot justify resistance to the force 
lawfully used to eject him. On an indictment 
for a felonious assault, the jury being unable to 
agree as to the felonious intent were discharged 
by arrangement in order that prisoner might 


plead guilty to a common assault, with a to 
compensation. — R. v. Roxburgh (1871), 12 Cox, 
CCS. 

*7664. Where constable acts beyond his 

powers — Common assault may bo committed.] — 

R. V, Mabel, No. 7661, ante. 

7665. .]— R- V. Roxburgh, No. 

7663, ante, ^ ^ 

7666. Preventing arrest by constable.] — Shef- 
field’s Case (1634), Clay. 10. 

7667. Where arrest illegal.] — An indict- 

ment for an assault, false imprisonment, & 
stated that the judges of the ct. of record of the 
town & county, etc., of P. issued their writ, 
directed to B., one of the serjeants-at-mace of the 
said town & county, to arrest W*> by virtue of 
which B. was proceeding to arrest W. within the 
jurisdiction of the said ct., but that deft, assaulted 
B. in the due execution of his office, & prevented 
the ari‘est : — Held : such indictment bad ; it not 
appearing that B. was an officer of the ct. : & 
there could not be judgment after a general 
verdict on such a count as for a common assault & 
false imprisonment ; because the jury must be 
taken to have found that the assault & imprison- 
ment was for the cause therein stated, wliich cause 
appears to have been that the officer was attemp^ 
ing to make an illegal arrest of another, which 
being a breach of the peace, deft, might, for 
aught appeared, have lawfully interfered to prevent 
it. — R. V. Osmer (1804), 5 Fiast, 304 ; 1 Smith, 
K. B. 555 ; 102 E. R. 1086. 

7668. .] — Deft, was convicted in a 

penalty with costs, or to be imprisoned seven 
days. The penalty not having been i>aid, a 
warrant w’^as issued for deft.’s apprehension, 
addressed “ To the constable of G.” It was given 
to a county policeman to execute. While he was 
attempting to apprehend deft., deft, resisted & 
w ounded the constable ; — Held : a county pohce- 
man had no authority to execute it, it being 


PriBonor was convicted of aHRavilting 
sergt, S. while in the execution of hia 
duty. Prisoner made use of obBcene 
language in a public jdaco within 
hearing of constable B., who aiTCBtcd 
him. Prisoner thereupon assaulted B., 
took his baton from him, & left B. 
disabled. B. went immediately to 
the police station & informed S., his 
superior ofHcor, & S. promptly went 
to the place whore the assault had been 
made on B., & there foimd prisoner. 
O., who was pi'esent, charged deft, 
with assaulting him, whereupon S., 
who had no wan*ant for the apprehen- 
sion of j)rl8oner, said, touching him 
on the shoulder: “I arrest you for 
disarming constable B. of his baton 
while in the execution of his duty & 
for assaulting O.** Prisoner then com- 
mitted the assault on S. of which he 
was convicted : — Held : the conviction 
was bad, & should be quashed. The 
arrest of prisoner by S. without a 
warrant was on a charge of an assault 
which S. had not witnessed, & it was 
therefore illegal. It was immaterial 
whether S. believed that prisoner had 
stolen B.'s baton, as that was not the 
charge on which S. arrested him. The 
arrest by S. could not bo considered 
as a re-arrest on the original ohai’ge 
of using obscene language. — II. v, 
Smith (1876), 14 N. S. W. L. K. 419. — 
AUS. 

7667 ii. .) — A person rm- 

lawfuUy apprehended by a constable is 
justified in resisting & endeavouring 
to escape from such constable provided 
ho does not use imdue violence In so 
doing. — McLiNfiY V , Minsteb, [1911] 
V. L. R. 347.-~AUS. 


concerned in arresting D. under the cir- 
cumstances above described were not 
acting in the lawful discharge of their 
duty within the meaning of Penal Code, 
8. 332, BO as to render the accused 
liable to conviction under that sect. ; 
but, inasmuch as they were acting in 
good faith under the colour of their 
office, Penal Code, a. 99, applied, & D, 
& his associates might ho properly 
convicted under sects. 147 & 323. — 
K. V , Dalh* (1896), I. L. R. 18 AU. 
246.— IND. 

7666 i. Preventing arrest hy constable. ] 
— Where a county ct. has jurisdiction 
to issue a warrant of comrnltment for 
contempt under the Consol. Stat., 
c. 38, 88. 20-22, the warrant, though 
irregular, Is a justification to the officer 
for arresting the party under It, & he 
is guilty of an assault if he resists the 
officer. S. was served with an order 
to appear before a comr. to be examined 
under the Consol. Stat., c. 38, s. 20, & 
neglected to appear. A notice was 
afterwards served upon him that an 
appln. would be made to the county 
ots. on a certain day for an attachment 
against him for contempt in disobeying 
the order of the comr. S. did not 
appear In the county ct. pursuant to 
this notice, & the judge thereupon 
ordered an attachment to issue against 
him, directing him to be imprisoned 
for thirty days for his contempt ; — ‘ 
Held : county ct. had power to Issue 
the attachment. The direction In it 
to imprison S. for thirty days was at 
most an irregularity ; & he was not 
justified in resisting the officer in 
executing it, — R. r. Shannon (1883). 
23 N. B. R. 1.— CAN. 


7666 ii. .] — Deft, was arrested 

by W., a provincial constable, who 
when asked to show his authority for 
tho arrest, produced & read a warrant 
against E. & others, for breaking & 
entering a shop & stealing a quantity 
of goods therefrom. At the time of tho 
arrest the constable believed that a 
robbery had been committed & that 
deft, was one of the parties who com- 
mitted it. Deft., seemg that his name 
W£i8 not mentioned in the warrant, 
resisted arrest, & in so doing assaulted 
the constable. Deft, was tried & con- 
victed for assaulting a police officer 
In the execution of his duty, with 
Intent to resist lawful arrest : — Held : 
the arrest could bo justified, imder the 
statute, notwithstanding the warrant 
was insufficient. — R. v. Sabeans (1904), 
37 N. S. R. 223.— CAN. 

7666 iii. .] — R. v, Keamky & 

Denning (1907). 6 W. L. R. 140 ; 12 
Can, (Jrim, Cas. 349. — CAN. 

7666 iv. — ^ — .] — On a charge of as- 
saulting a policeman with intent to 
resist or prevent the prisoner's lawful 
apprehension, it is sufficient proof of 
the lawfulness of an arrest for obscenity 
in a public place where it is shown that 
filthy language, without eliciting tho 
actual words used, was used in a street 
In a city, & although it was not proved 
that tho constable had been unable to 
ascertain the name & address of 
prisoner as required by Police Oflonces 
Act, 1884, 8. 35. — R. v, DuFFY (1902), 
21 N. Z, L. R. 164.— N.Z. 

7667 i. Where arrest illegal.y 
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addressed to the parish constable ; & the appre- 
hension was therefore illegal. — B. v, Sanders 
(1867), L. B. 1 C. C. B. 75 j 16 L. T. 331 ; 15 
W. B. 752 ; 10 Cox, 0. 0. 445, 0. C. B. 

Annotation : — Mentd. Codd v. Cabe (1876), 1 Ex. D. 352. 

7 669. — Prisoner was indicted for 
wounding W., with intent to resist his lawful 
apprehension. Prisoner was engaged in a disturb- 
ance in the street, when R., a police constable, 
interfered to prevent it. A struggle ensued 
between R. & prisoner. R. retired, & prisoner 
went into his father’s house, where he lodged, & 
fastened up the house. After an interval of an 
hour R. returned with W. & two other constables 
to the house, wMch was then fastened & all quiet. 
Prisoner, from inside the house, refused to admit 
the constables, who spent ten minutes to a quarter 
of an hour trying to get in. They then sent for a 
sergeant of police, & in about another quarter of 
an hour he came, & they then burst open the door 
of the house. They foimd prisoner on the top of 
the stairs with a billhook in his hand, which he 
used against the policemen to resist his appre- 
hension, & with which in so doing he wounded W., 
one of the policemen : — Held : the apprehension 
was not lawful, as the first disturbance was at an 
end & there was no fear of its renewal ; nor was 
there a fresh pursuit by the constables ; & the 
conviction must be quashed. — R. v, Mausden' 
(1868), L. R. 1 0. 0. R. 131 ; 37 L. J. M. C. 80 ; 
18 L. T. 298 ; 32 J. P. 436 ; 16 W. R. 711 ; 11 
Cox, O. a 90, 0. O. R. 

Annotation : — Distd. Codcl v, Cabo (1876), 1 Ex. D. 352. 

7670. -.] -Turner v. Ford (1877), 37 
L. T. 352 ; 11 J. P, Jo. 724. 

7071 , J — C, vv^as convicted of an 

assault on two police constables in the execution 
of their duty. The constables were membei's of 
the county police force of W., & were apprehending 
0. in tJie city of W. under a warrant issued by two 
justices of the county of W., for liis commitment 
to prison for default in payment of a fine. W. is 
a borough having a separate commission of the 
peace with exclusive jurisdiction, & a separate 
police force. The warrant was not backed by 
any justice of the city of W., & G. was not i)ursued 
from the county, but found in the city : — Held : 
the conviction wtis wrong, because the constables 
were not acting in the execution of their duty in 
so executing such warrant. — R. v, Gumpton (1880), 


5 Q. B. D. 341 ; 49 L. J. M. C. 41 ; 42 L. T. 543 ; 
44 J. P. 489 ; 28 W. R. 537, C. C. R. 

Annotation : — Distd. Betts r, Stevous (1909), 79 L. J. K. B. 

17. 

7672. Liable for excessive violence.] 

A policeman has no power under Poaching Pre- 
vention Act, 1862 (c. 114), to apprehend persons 
whom he may suspect of coming from land where 
they have been unlawfully in pursuit of game, & 
such pereons may lawfully resist & use such vio- 
lence as is necessary to prevent their apprehension. 
Where, under such circumstances, several persons 
resist with intent only to prevent their appre- 
hension, & one of them is guilty of excess, the 
others are not responsible for the act of their com- 
panion exceeding the common intent. — R. v. 
Spencer (1863), 3 F. & F. 854. 

7673. Right to resist — Where no reasonable 

pounds of suspicion.] — A policeman can only 
justify stopping & searching a cart upon a highway 
under Poaching Prevention Act, 1802 (c. 114), 
where he has good cause to suspect that the cart 
is carrying game wliich has been unlawfully 
obtained, etc. Upon an indictment for assaulting 
the policeman in the execution of his duty under 
such circumstances, it is necessary to prove the 
existence of reasonable grounds of suspicion. 
Where no reasonable ground of suspicion can be 
shown, defts. are justified in resisting the search. — 
R. V. Spencer (1863), 3 F. & F. 857. 

7674. .] — When a warrant has been issued 

to apprehend a pei‘son for an offence less than 
felony, the police officer who executes it must have 
the warrant in his possession at the time of arrest, 
Applt. was summoned to answer an information 
charging him with trespass in pursuit of conies. 
As he did not appear in obedience to a summons, 
a warrant was issued for liis apprehension. Resp., 
being a police officer, to whom the warrant was 
directed, but not having it in his possession, 
attempted to arrest applt., who tliereupon com^ 
mitted an assault upon him : — HcM : applt. could 
not be convicted upon an information charging 
him with assaulting resp. in the execution of his 
duty.— Godd V. Gabe (1876), 1 Ex. L). 352 ; 34 
L. T. 453 ; 40 J. F. 566 ; 13 Gox, G. G. 202; 8ub 
7iom, God v. Gabe, 45 L. J. M. G. iOl, D. G. 

Annotations ••-—Distd. Betts V. Stevens (1901)), 79 L. J. K. B. 

17. Refd. Ex p. Smith (1897), G1 J. P. Jo. 110. 

7675. Obstructing constable in execution of 


7675 i. Obstructing constable in exe- 
cution of his duty — What amounts to 
obstruction.] — Actual physical inter- 
feronco with an officer in the tliacharge 
of his duty is not necessary to con- 
stitute obstruction. A menacing 
attitude entailiug on tho officers, ns 
hero, more than normal vigilance & 
care, such as keeping back by means 
of a drawn revolver, a mob apparently 
Intent on rescuing a prisoner, is an 
obstruction. The fact that a person 
Is In custody of a police officer, & is 
being taken to the police station, is 
primd facie, though rebuttable, evi- 
dence that the custody is lawful. — U. 
V. McDonald (1911), 16 B. 0. R. 191 ; 
4 AU. 410.— CAN. 

7676 ii. .] — To sustain a 

conviction, under Criminal Code, s. 
169, for obstructing a peace officer in 
tho execution of a search warrant, tho 
officer executing tho search warrant 
must have been clothed with all the 
authority necessary to entitle him to 
make a lawful seizure. Where deft, 
was convicted for resisting a constable 
In the execution of a search warrant, 
when the warrant was Issued were 
both defective, tho information in not 


stating the grounds of the informant's 
suspicion that tho property concealed 
was on tho premises of accused, & tho 
warrant in not stating that the pro- 
perty concealed was the subject matter 
of a criminal offence, tho conviction 
was quashed. — R. v. Levesque (1918), 
45 N. B. R. 522 ; 42 D. L. R. 120.— 
CAN. 

7675 iii. .] — An officer sub- 

ordinate to tho officer in charge of a 
police station who was deputed by the 
latter to make an inquiry under 
Criminal Procedure Code, 1861, s. 135, 
attempted without a search warrant 
to enter a house in search of property 
alleged to have been stolen : — Held : 
persons obstructing & resisting his so 
doing could not sot up the illegality of 
the officer's proceeding as a justinoa- 
tion of their obstruction unless it was 
shown the officer was acting otherwise 
than in good faith & without malice. — 
R. V, Vyankatkav Shrinivas (1870), 
7 Bom. Cr. Ca. 60. — IND. 

7675 iv. .3 — A magistrate 

issued a proclamation under Criminal 
Procedure Code, s. 87, & an order of 
attachment, under sect. 88, of tho 
property of certain absconding accused 


persons. During tho attachment 
objection was raised that the property 
being attached did not belong to the 
absconders. The police officer, on 
being informed by the patwari that it 
was their property, continued the 
attachment. A mob, among whom 
were the accused, assembled, Sc, by 
assuming a threatening attitude, pre- 
vented the police officer from further 
attaching the property : — Held : the 
conviction of accused imder Penal 
Code, 88. 143 & 183, was right. Even 
supposing the property attached was 
not tho property of the absconders, the 
rightfid owner had no right of iiiivato 
defence of his property, Inasmuch as 
the evidence showed that the police 
officer was acting In good faith under 
colour of his office Sc, even supposing 
tho order of attachment might not have 
been properly made, that would in 
itself bo no sufficient ground for such 
defence. — Bhai Lal Chowdhry v. R, 
(1902), I. L. R. 29 Calc. 417 ; 6 

C. W. N. 680.— IND. 

7676 V. .1 — Where the 

police in arresting certain prisoners gave 
no notice of the warrants under which 
they acted, the omission to do so 
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Criminal Law and Procedure. 


Sect, 4 . — Restricting or obstructing a constable, 

duty — What amounts to obstruction.] — If when a 
man is apprehended, & in the custody of officers 
of justice, a third person espouses his cause & 
encourages prisoner to resist, the officers may 
imprison such third person. — W hite v, Edmunds 
( 1791), Peake, 123. 

7676. Offences against the Person Act, 

1861 (c. 100), s. 38.] — Deft., an innkeeper, having 
an escaped felon in his house, to the policeman, 
who had remarked, “You scoundrel, how dare 
you harbour a felon ? ” said, “ You had better 
go & find him ” ; but he did nothing, & the police- 
man went upstairs saw the felon make his escape 
from the window : — Held : to be no evidence of 
an obstructing of the felon’s apprehension. — R. v. 
Green (1861), 8 Cox, 0. 0. 441. 

7677. Giving warning — Prevention of 

Crimes Amendment Act, 1885 (c. 75), s. 2.] — Two 
constables, having measured certain distances on 
a road much frequented by motor cars, were 
watching in order to ascertain the pace at which 
each car passed over the measured distance, with 
a view to discovering whether it was proceeding 
at an illegal rate of speed. Resp. gave a warning 
of this fact to approaching cars, which then 
slackened speed. There was no evidence that 
resp. was acting in concert with any of the drivers 
of the cars, or that any car when the warning 
was given was going at an illegal • pace : — Held: 
resp. was not guilty of the offence of obstructing 
the constables when in the execution of their duty 
within the meaning of the above Act. — ^Bastabie 
V, Little, [1907] 1 K. B. 59 ; 76 L. J. K. B. 77 ; 
96 L. T. 115 ; 71 J. P. 52 ; 23 T. L. R. 38 ; 51 
Sol. Jo. 49 ; 21 Cox, 0. 0. 354 ; 5 L. G. R. 279, 
D. 0. 

Annotaiion : — Consd. Betts v. Stevens, [1910] 1 K. B. 1. 

7678. -.] — Constables were 
on duty observing & timing the speed of motor 
cars driven along a certain road with a view to the 

rosecution of the drivers of such cars as should 
e travelling at an illegal speed. For that pur- 
pose they had measured a certain distance along 
the road. Deft, warned the drivers of cars which 
were approacliing the measured distance of the 
presence of the constables & the purpose for which 
they were there. There was evidence that at the 
time the warning was given the cars were being 
driven at an illegal speed, & the drivers upon 
receipt of the warning slackened their speed & 
proceeded over the measured distance at a lawful 
speed, whereby the constables, as deft, intended, 
were prevented from obtaining such evidence as 
would be accepted as sufficient in a police ct. that 
the drivers of the cars were committing an offence : 
— Held : deft, had wilfully obstructed the con- 
stables in the execution of their duty within the 
meaning of the above Act. — B etts v, Stevens, 
[1910] 1 K. B. 1 ; 79 L. J. K. B. 17 ; 101 L. T. 
564 ; 73 J. P. 486 ; 26 T. L. R. 5 ; 22 Cox-, C. C. 
187 ; 7 L. G. R. 1052, D. C. 

7679. Refusal to disperse — Prevention 

of Crimes Amendment Act, 1885 (c. 67), s. 2.] — A 


deputation consisting of applts. & other ladies, 
with the object of presenting to the Prime Minister 
a petition, went to the Palace of Westminster. 
On arriving at St. Stephen’s entrance they were 
stopped by the police imder the command of 
resp. Sc were informed by him that the Prime 
Minister would not receive the deputation. Applt., 
P., said she was there to assert her right to present 
a petition to the Prime Minister. Applt., H., 
pushed up against the police cordon with a view 
to get through it to the entrance. In consequence 
of applts. & the other laffies of the deputation 
refusing to go away Sc contributing to the obstruc- 
tion' of St. Stephen’s entrance & of the access 
thereto Sc obstructing resp. & police constables 
acting under his orders, applts. were arrested Sc 
charged. Resp. had received from the Speaker 
of the House of Commons certain orders, in pur- 
suance of which he acted in the manner described ; 
— Held : applts. were rightly convicted under the 
above Act, of obstructing the police in the execu- 
tion of their duty. — Pankhurbt v. Jarvis (1910), 
101 L. T. 946 ; 74 J. P. 64 ; 26 T. L. R. 118 ; 22 
Cox, C. C. 228, D. C. 

Annotation: — Reid. Despard v. Wilcox (1910), 71 J. P. 115. 

7680. -.] — Applts. as- 
sembled in Sc near Downing Street Sc Whitehall 
with the object of presenting a petition to the 
Prime Minister. They were informed that the 
Prime Minister could not see them, but they 
waited on for several hours outside his house in 
Downing Street, Sc refused to go away when 
requested by the police. Their presence caused 
numbers of the public to collect in the streets. 
As applts. refused to go away, they were arrested 
Sc charged with obstructing the police in the execu- 
tion of their duty under the above Act : — Held : 
they were rightly convicted. — Despard v, Wilcox 
(1910), 102 L. T. 103 ; 74 J. P. 115 ; 20 T. L. R. 
226 ; 22 Cox, C. C. 258, D. C. 

7681. Knowledge that person assaulted is a 
constable unnecessary.] — To support a charge of 
assault on a constable in the execution of his duty, 
it is not necessary that deft, should know tliat he 
was a constable then in the execution of liis duty ; 
it is sufficient that the constable should have been 
actually in the execution of his duty Sc then been 
assaulted. — R. v, Forbes Sc Webb (1805), 10 
Cox, C. C. 362. 

Annotatimis : — Folld. R. v. Maxwell & Clanchy (1909), 2 

Or. App. Rep. 20. Mentd. R. v. Prince (1875), L. R. 2 

C. C. R. 154. 

7682. .] — To support an indictment under 

Offences against the Person Act, 1801 (c. 100), 
s. 38, for assaulting a constable in the execution 
of his duty, it is not necessary that the assailant 
should know at the time of the assault that the 
person he is assaulting is a constable. — R. v. 
Maxwell Sc Clanchy (1909), 73 J. P. 176 ; 2 
Cr. App. Rep. 26, C. C. A. 

7683. Refusing to assist constable.] — To support 
an indictment against a person for refusing to aid 
Sc assist a constable in the execution of his duty 
in quelling a riot, it is necessary to prove (1) that 
the constable saw a breach of the peace com- 


an irre^arity, which did not affect 
the validity of the arrests. Where 
upon the trial of a person for obstruct- 
ing the police in executing certain 
warrants of arrest the warrants were 
neither put in evidence nor proved to 
have been in the hemds of the police at 
the time of the arrests, the ct. directed 
the Jury to bring in a verdict of “ not 
guilty/’ such obstruction not being 
unlawful. — R. v, Tibiwa (1894), 13 


N. Z. L. R. 40.— N.Z. 

m. Whether knowledge that person 
assaulted, is a constable rt^xessary. ] — 
It must appear that, if not in the 
execution of his duty, an officer was 
known as such, to make a threatening 
resistance to giving up arms not 
justifiable.— R. tJ. Morkissy (1852), 
6 Cox, O. C. 321.— IR. 

n. .] — It is not essential to 


the crime of deforcement that the 
officer should have the prlnoipal war- 
rant in his possession at the time of 
the allied offence, if the accused 
knows that the officer is an officer of 
the law engaged in execution of his 
duty in serving the warrant. — Cun- 
ningham V, Wilson (1900), 3 F. (Ct, 
of Seas.) 66 ; 38 8c. L. R. 165, 762 ; 
8 8. L. T. 341.— SCOT. 
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mitted ; (2) that there was a reasonable necessity 
for calling on deft, for his assistance ; & (3) that 
when d-Xily called upon to assist the constable, 
deft., without any physical impossibility or lawful 
excuse, refused to do so ; & in such a case it is 
no ground of defence that from the number of the 
rioters the single aid of deft, would not have been 
of any use. — R. v. Brown (1841), Car. «& M. 314 ; 
4 State Tr. N. S. App. 1369. 

Annotation; — Mentd. R. v. Coney (1882), 8 Q. B. D. 534. 

7684. .] — An indictment for refusing to aid 

a constable in the execution of his duty, & to 
prevent an assault made upon him by persons in 
his custody with intent to resist their lawful 
apprehension, need not show that the apprehension 
was lawful, nor aver that the refusal was on the 
same day & year as the assault, or that the assault 
which deft, refused to prevent was the same as 
that which prisoners made upon the constable ; 
neither is it any objection that the assaidt is 
alleged to have been made with intent to resist 
their lawful apprehension by persons already in 
custody. — B. V, Sherlock (1866), L. B. 1 C. 0. B. 
20 ; 35 L. J. M. 0. 92 ; 13 L. T. 643 ; 30 J. P. 85 ; 
12 Jur. N. S. 126 ; 14 W. R. 288 ; 10 Cox, C. C. 
170, 0. C. B. 

7685. Execution of search warrant.] — B. 

V. WiLDBORE (1694), Comb. 309 ; 90 E. R. 496. 


Sect. 5.— RESISTING OR OBSTRUCTING 
BAILIFFS AND OTHER OFFICIALS. 

7686. City marshal — Obstruction of passage to 
Guildhall.] — One of the marshals of the city of 
London, whose duty it was, on the day of a public 
meeting in the Guildhall, to see that a passage was 
kept for the transit to their carriages of the mem- 
bers of the corpn. & others, directed a person in 
the front of a crowd at the entrance to stand back, 
&, on being told by him that he could not for those 
behind him, struck him immediately on the face, 
saying that he would make him : — Held : in so 
doing the marshal exceeded his authority, & he 
should have confined himself to the use of pressure, 
& should have waited a short time to afford an 
opportunity for removing the party in a more 
peaceable way. — Imason v. Cope (1831), 5 C. & P. 
193, N. P. 

7687. Special constable — Refusal to serve.] — If 

persons duly called upon by the magistrates to 
serve as special constables refused to do so, the 
magistrates ought to cause them to bo indicted. — 
R. V. Vincent (1839), 9 C. & P. 91 ; 3 State Tr. 
N. S. 1037. 

Annotations : — Mentd. R. v. O’Connell (1844), 5 State Tr. 

N. a 1 ; O’Kelly v, Harvey (1882), 15 Cox, 0. C. 435. 

County court bailiff.] — See County Courts, 
Vol. XIII., p. 454, Nos. 50-54. 


PART XXL SECT. 6. 

o. Bailiff — Imprisonment on exe- 
cution of process.^ — A bailiff entirely 
ignorant of nautical matters & steam 
machinery, was lawfully on board & 
about to fuke possession of a steam 
launch. Two persons wilfully set 
engines full speed ahead & cast the 
launch adrift with the bailiff on 
board : — Held : tho act of ceisting 
adrift the launch with the bailiff on 
board amounted to imprisonment. — 
R. r. Macquarie & Budge (1875), 
13 N. 8. W. S. C. R. 264.— AUS. 

p. Resisting execution of uxit 

of replevin — Defective order.] — An order 
of a county ot. judge for the issue of a 
VTit of replevin out of such other 
county ct. & tho writ issued there- 
under arc wholly ultra vires & void & 
afford no protection to the officer 
attempting to execute tho writ, & tho 
owner of tho goods described in tho 
writ cannot be convicted under 
Criminal Code, 1892, s. 144, for un- 
lawfully obstructing or resisting tho 
officer in the execution of his duty, 
because he by force prevented the 
bailiff from taking the goods under the 
writ. — R. V. Finlay (1901), 13 Man. 
L. R. 383.— CAN, 

q. Obstruction by third party.] 

— If a bailiff break the doors of a third 
person, in order to execute a decree 
against a iudgment-debtor, he is a 
tresx)a88er if It turn out that the person 
or goods of the debtor aro not in the 
house ; & under such circumstances 
the owner of the house does not, by 
obstructiEg the baHlfl, render himself 
punishable under Penal Code, s. 183 
or 186. — R. V. Gazikom Aba Dore 
(1870), 7 Bom. Cr. Ca. 83.— IND. 

r. Sheriff* s officer — Resisting exe- 
cution of process.] — Prisoner was con- 
victed under on indictment charging 
him with unlawfully & wilfully ob- 
structing a sheriff’s officer in the 
execution of three writs of fi. fa. It 
was stated in each of the write tnat the 
judgment upon which it was Issued had 
been entered up on Feb. 25, 1892. The 
judgments were in fact entered up on 
Feb. 3, 1887 : — Held : where a writ 
is delivered to a sheriff in proper form, 
& on its face regular, he is bound to 
execute It. The error was merely 


an irregularity, which niight bo 
amended, & prisoner was rightly con- 
victed. — R. V . Monkman (1892), 8 
Man. L. R. 509.— CAN. 

s. .] — An indictment will lie 

for resisting sheriff’s officer in tho 
execution of his duty. — R. v. Buckley 
(1885), 3 N. Z. L. R. C. A. 114.— N.Z. 

t. — Objection to tho rele- 

vancy (1) because it appeared from 
the indictment that at tne time the 
alleged deforcement took place the 
sheriff -officer was in transitu, & there- 
fore could not be deforced ; & (2) tho 
indictment failed to give notice to 
prisoner as to how the officer was 
executing his duty at the time he was 
alleged to have been deforced, repelled. 
— H.M. Advoca'ce V . Nicolson (1887), 
1 White. 307.— SCOT. 

a. Revenue officer — Entry to premises 
wrongfully seized,] — R. v. vSpklman 
(1867), 2 U. L. O. S. 709.— CAN. 

b. Resisting capture. ] — Accused 

wej'o the master & owner, & the 
engineer, of a launch which came from 
a foreign port to V., but did not make 
the inward entry. They remained 
overnight, & next morning took a cargo 
of whisky & started, without making 
outward entry, upon a voyage to 
American waters. The customs’ col- 
lector pursued thorn & overhauled 
them just outside V., within one marine 
league of tho shore. They resisted 
capture, & were convicted of resisting 
the officer in the execution of liis duty : 
— Held : customs’ collector was not 
acting “ in the execution of his duty,” 
since he had gone outside the limits 
of his jurisdiction over the port of 
Vancouver. — R. t’. Johanson &Lkwib, 
[1922] 2 W. W. R, 1105 ; 38 Can. Crim. 
Cas. 60.— CAN. 

0 . Ldguor licence inspector .] — Whore 
a Liquor Licence Inspector entered 
to search deft.’8 premises on which 
liquor was reputed to be sold & 
deft, said, ” I refuse you to search,” 
& the inspector testified he believed 
that he would have had to use force 
to make a search : — Held : obstruction 
oi an oflftcer making a search under 
Liquor Licence Act, s. 114, may oon- 
slsC of words only, & there was evidence 
upon which deft, might be convicted of 
obstructing an officer in making a 


search. — R. v. Matheson, Ex p. 
Guimond (1913), 41 N. B. R. 581 ; 13 
D. L. R. 480 ; 13 B. L. R. 58.— CAN. 

d. Enforcement officer.] — By Sas- 
katchewan Temperance Act, 1920, an 
” enforcement officer ” is made a 
‘‘ peace officer ” in respect of tho offence 
of obstructing the latter. — R, v. Magee 
( 1923), 40 Can. Crim. Cas. 10. — CAN. 

e. Vaccinator.] — A vaccinator at- 
tempted to vaccinate a child against 
the wishes of its father. Tho father 
be some of his relations intervened & 
assaulted the vaccinator, but did not 
do him any particular harm : — Held : 
the child’s father & other relatit)iis were 
perfectly j ustifled in interfering. Sc 
under the oli'cumstancos could not bo 
said to have acted in excess of their 
right of private defence. — ^It. v. Baual 
( 1906), I. L. R. 28 All. 481.— IND. 

f. Resisting execution of warrant of 
distress — Defective warrant.] — It is tho 
duty of a coostablo to execute a 
w'arrant of distress even though ho 
knows it to be defective ; & a person 
resisting a constable in executing a 
defective warrant of distress is liable 
to conviction. — -R. v. Royds, Ex p. 
Sidney (1860), 1 Q. S. G. R. 8.— AUS. 

g. Obstructing distress.] — King v. 
Rapay (1902), 5 Terr. L. R. 367.— CAN. 


b. Onus of proof.] — Criminal 

Code, 8. 144 (2), enacts that every one 
is guilty of an offence who resists or 
wilfully obstructs any person in making 
any lawful distress : — Held : it de- 
volves on tho prosecution under this 
sect, to pi*ove the existence of all the 
ingredients which go to make up tho 
offence, one of wliioh is the legality 
of the distress, as for example, In this 
case, that there was rent in arrear. — 
R. V . Harron (1903), 24 C. L. T. 10 ; 
6 O. L. R. 668 ; 2 O. W. R. 903.— CAN. 


k. Obstructing seizure of chattel — 
Conditional safe. ]— Tho retaking of pos- 
session of a chattel by the vendors 
thereof under tho provisions of a 
conditional sale agreement, is not a 
seizure, within tho meaning of tho 
Criminal Code, s. 144 (2) (5), so as to 
subject tho purchaser of the chattel, 
who in good faith disputes the right 
to retake it, to the penalty prescribed 
in that sub-sect. — R. v. Shand (1904), 
7 O. L. R. 190 ; 24 O. L. T. 125 ; 3 
O. W. R. 293.— CAN. 
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Sect, —OFFENCES RELATING TO PRISONERS. 

Sub-sect. 1. — Prison Breach. 

7688. What is sufficient breaking.] — Prison 
breach, or rescue, is a common law felony, if the 
person breaking prison, or rescued, is a convicted 
felon ; & it is punishable as a common law felony 
by imprisonment. 

Throwing down loose bricks at the top of a 
prison wall placed there to impede escape & give 
alarm is prison breach, though they are thrown 
down by accident. — B. v. Haswell (1821), Buss. 
& By. 458, C. 0. B. 

7689. Escape by prisoner on remand — Effect of 
subsequent dismissal of charge.] — W. was given 
into custody without a warrant on a charge of 
felony. He was conveyed before a magistrate, 
who remanded him in custody without any evi- 
dence on oath. W. was removed to a lock-up 
from which he escaped. The charge of felony 
made against him was dismissed by the magis- 
trates : — Held : the dismissal by the magistrates 
was not equivalent to an acquittal by a jury : deft, 
was legally in custody, although no evidence was 
taken upon oath to justify his remand, & these 
facts were no defence to the indictment for break- 
ing prison. — B. r. Waters (1873), 12 Cox, C. C. 
390. 


Sub-sect. 2. — Escape. 


5 (1584), 

7091 , ,] — Every place where a pei-son is 

restrained of his liberty is a prison ; but if a person 
be committed to a particular place, & instead of 
confinement within the walls goes at large, lie 
may be indicted for the misdemeanour, although 
he had the gaoler’s permis.sion. — Hubert & 
Stroud’s Case (1630), Cro. Car. 209 ; 79 E. B. 
784. 

Amwtation : — Refd. Bird v. Jones (1845), 7 Q. B. 712. 

7692. Permitting prisoner to escape — How far 


punishable.] — A gaoler who suffers a prisoner to 
escape is only pimishable in respect of those 
offences for which the prisoner was committed. 
Error in the commitment of a criminal will not 
warrant a gaoler to permit his escape. A gaoler 
is responsible for pemiitting the escape of a man 
committed to the sheriffs. The sheriff is charge- 
able criminalUer for escapes permitted by his 
gaoler.~B. v. Fell (1699), Holt, K. B. 279 ; 6 
Mod. Bep. 414 ; 12 Mod. Bep. 226 ; 1 Ld. Baym. 
424 ; 1 Salk. 272 ; 91 E. B. 1181. 

Annotation: — Mentd. R. v. Booty (1759), 2 Keny. 575. 


7693 . .] — Constable may be indicted for 

suffering a street walker to escape out of his 
custody. — B. V. Bootie (1759), 2 Burr. 864 ; 2 
Keny. 575 ; 97 E. B. 605. 


AnnotcUion : — Refd. Lawrence v. Hedger (1810), 3 Taunt. 14. 

'7694. Where confined on civil process.] — 

Anon. (1700), 12 Mod. Bep. 434 ; 88 E. B. 1432. 

7695. .] — A debtor in custody of the 

sheriff on mesne process was taken, after the writ 
was returnable, from the county gaol, in the 
gaoler’s custody, to a place in the same county 
several miles distant, in order to give evidence 
before a revising barrister, & was returned into 
the gaol the same day : — Held : this was an 
escape. 

No action can be maintained against the sheriff 
for the escape of a prisoner in custody on mesne 
process, unless the pltf. have sustained actual 
damage or delay of his suit thereby. — Williams 
V. Mostyn (1838), 4 M. & W. 145 ; 7 Howl. 38 ; 

1 Horn. & H. 217 ; 7 L. J. Ex. 289 ; 2 .T. P. 440 ; 

2 Jut. 643 ; 150 E. B. 1379. 

Annotations: — Consd. Wylie r. Birch (1843), 4 Q. B. 566 : 
Clifton u. Hooper (1844), 6 Q. B. 4C8. Mentd. Raudell 
V. Wheblo (1839), 2 I>or. & Dav. 602 ; Wintlo v. Freeman 
(1841), 11 Ad. & El. 539 ; Rogers v. Parker (1856), 25 
L. J. 0. P. 220 ; Lloyd v. Harrison (1865), 6 B. & IS. 36. 


7696. 


-.] — It is a misdemeanour, in- 


dictable at common law, to aid a person to escape 
from custody, thougli he be confined under the 
demand of Comrs. for the Belief of Insolvent 
Debtors, A not on any criminal charge. — B. v. 
Allan (1841), Car. & M. 295 ; 5 Jur. 296. 


PART XXI. SECT. 6, SUB-SECT. 1. 

1. Prisoner escaping from building 
not properly constituted a prison ] — 
A stipendiary magistrate has only 
authority to send a prisoner to undergo 
his sentence to a proper gaol. If 
therefore prisoner escapes from his 
place of confinement which, under 
Prison’s Ordinance, 1884, had not been 
properly constituted a prison at the 
time of his escaping therefrom ho 
cannot be convicted of the offence of 
escaping from gaol or from lawful 

BUDHU (1891), Ufial, 


m. .] — Deft, who was confined 

in the lock-up at S., on a charge 
of unlawfully stealing or receiving 
stolen goods, was tried & convicted 
of the offence of breaking prison. The 
evidence showed that the lock-up was 
situated in the same building with the 
office of the police magistrate of the 
town, & had been used for years aa a 
place of detention for persons charged 
with the commission of criminal 
offences, & that there was no other 
place in the town used for such pur- 
pose : — Held : deft, was a person 
confined on a orimtnal charge within 
the meaning of the Code, tit. I. pt. 1, 
B. 3 {u\ &, with respect to the place 
of detention, the maxim omnia 
praesummuntur rite ease acta applied, 
& the regularity of all proceedings 
necessary to constitute the lock-up 
a place of confinement in such oases 


M'as to be assumed. — K. v. 
(1907), 41 N. S. R. 293.-— CAN. 


Bkown 


n. Procedure by summary petition.] 
— convict who has escaped from 
gaol before the expiry of the sen- 
tence of imprisonment against him, 
may be brought before the ct. by a 
summary petition & ro-imprisoued for 
the remaining period. — H.M. Advo- 
cate M‘Meiken (1837), 1 Swin. 
428. — SCOT. 


o. Proof.] — To support an indict- 
ment for a conspiracy to break the 

? :aol, against persons confined therein 
or offences not capital, the records of 
their convictions must be produced. — 
Case (1842), Ir. Cir. Rep. 


PART XXI. SECT. 6, SUB-SECT. 2. 

7690 i. By prisoner,] — ^A felon sen- 
tenced to 5 years* imprisonment 
escaped shortly afterwards, & after the 
expiration of the period of sentence 
was re-arrested & committed to 
custody on the warrant of a magls- 
trate : — Held : he was illegally in 
custody but might bo prosecuted for 
escaping.— i?e Court (1871), 2 

Q. S. C. R. 171.— AUS. 

7690 ii. .] — If a prisoner when 

being taken to gaol to serve a sentence 
imposed on summary conviction 
escapes because the constable became 
intoxicated & permitted him to go 
the escape is not a voluntary one, & 
the escaped prisoner may be re -taken 


on the original commitment. — R. v. 
Hall (1916), 27 Cao. Crlm. Cas. i. — 

CAN. 

7690 iii. . 1 — When a prisoner was 

convicted on an indictment under the 
51 Geo. 3, c. 63, for an escape from 
prison, the former conviction having 
been under tlie 1 Viet. c. 87, es. 6 & 10, 
& the sentence six months' imprison- 
ment : — Held : the conviction was bad, 
as the escape did not come within the 
51 Geo. 3, c. 63. — R. v. Meant 
( 1839), Jebb, Cr. & Pr. Cas. 249. — IR. 


7690 iv. .] — Prisoner was asked 

by a policeman to come into prisoner’s 
own parlour, & there told that the 
sub -inspector wanted to see him 
Ho asked what he wanted, & was told 
that he would hear himself. No 
mention was made of a warrant being 
out, but prisoner said, “ May I con- 
sider myself under arrest f ” & the 
constable said, '* You may.** The 
sub-inspector came In afterwards & 
produced a paper, which he told 
prisoner was a warrant. The prisoner 
made no submission, but immediately 
leaped out of the window : — Held • 
this proved an arrest & escape.—^ 
R. V. Nuoent (1868), 11 Cox, C. C. 


P* Illegal arrest.] — A con- 

viction for escaping from custody 
while under arrest for common assault 
cannot be sustained where it auDeaTH 
that the policeman who mane the 
arrest did not see the assaffit com- 
mitted, Sc made the arrest without 
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Part XXL — Offences relating to Arrest, etc. 


7697. Liability of sheriff for act of gaoler.] 

— R. V, Fell, No. 7692, ante, 

7698. .]— The sheriff is liable for the 

escape of a prisoner committed to the gaoler, — 
R. V, Belwood (1706), 11 Mod. Rep. 79 ; 88 E. R. 
907. 

7699. .] — The sheriff is the only 

officer known to this ct. ; he may employ whom 
he pleases ; but he is answerable civiliter^ but not 
criminalUer, for the acts of those employed by 
him. This has been carried so far, that a return 
made by a sheriff that the person arrested was 
rescued out of the custody of the bailiff has been 
held to be bad ; the return must be, that the 
person was rescued out of his, the sheriff’s, custody 

(BUIXER, .1.). WOODGATE V. Knatchbuli. (1787), 

2 Term Rep. 118 ; 100 E. R. 80. 

Annoiations : — Mentd. The Rendsberg (1805), 6 Ch. Rob. 
142 ; Sturmy v. Smith (1809), 11 East, 25 ; Thomas v, 
Pearse (1818), 5 Price, 578 ; Dew v. Parsons (1819), 1 
Chit. 295 ; Buckle Bewes (1825), 4 B. & ( 3 . 154 ; R. v. 
Jones (1830), 1 Cr. & J, 140; Graingrer v. Hill (1838), 
7 L. J. C. P. 85 ; Berton Lawrence (1850). 5 Exch. 816 ; 
Hardcastlo & Biolby, [1892] 1 Q, B. 709 ; Lee v. Dangrar, 
Grant (1892), 61 L. J. Q. B. 780 ; Shoppee v. Nathan. 
[1892] 1 Q. B. 245 ; Woolford’s Estate Trustee v. Levy, 
[1892] 1 Q. B. 772. 

7700. .] — Williams v. Mostyn, No. 

7701. -.]— Savage’s Case (1510), 2 

Dyer, 151 b ; Koil. 192 ; 73 E. R. 329. 

Annotaiio7i8 : — Mentd. Shrewsbury’s Case (1610), 9 Co. Rep. 
46 b; Reynore Case (1612), 9 Co. Rep. 95 a; R. 
WorcesU^r Bp., Jervason & Hinkley (1670), 1 Mod. Rep. 
276 ; St. David’s Bp. v. Lucy (1699), 1 Ld. Raym. 447 ; 
Grace v. Ossory, Lord Bp. (1848), 4 Cox, C. C. 159. 

7702. Form of indictment.] — Indictment 

for an escape held bad for not showing the place 
where the arrest was made. — B ouche’s Case 
( 1590), Cro. Eliz. 200 ; 78 E. R. 456. 

7703. .] — In escape the indictment 

must show for what felony the party was arrested, 

when it was committed. — Plowman’s Case 
( 1600), Cro. Eliz. 752 ; 78 E. R. 983. 

AnnoUiiion : — Mentd. Anon. (1675), Frcern. K. B. 523. 

7704. Assisting a prisoner to escape — Whether 
necessary that escape should be effected.] — A man 

was indicted for felony for breaking into a XJiison 
& assisting ordering a i)risoner to escape. 
Prisoner did not in fact escape : —Held : no 
felony.— A non. (1506), Keil. 87 ; 72 E. R. 250. 

Annotalions : — Consd. R. v. Tilley (1795), 2 Leach, 662; 
R. V. HiggiuB (1801), 2 East, 5. 


7705. Knowledge of prisoner’s offence — 
Form of indictment.] — One convicted of felony 
within benefit of clergy, & sentenced to be trans- 
ported for seven years, continues a felon till actual 
transportation, service pursuant to the sentence ; 
& if a stranger assist such felon convict, being in 
custody under sentence of transportation, to 
escape out of prison, provided it be such an 
assistance as in law amounts to a receiving, 
harbouring, or comforting, such felon, the person 
assisting is accessory to the felony after the fact ; 
but then, in the indictment for this last offence it 
must be charged that the offender had notice of 
the other felony or conviction. — R. v, Burridge 
(1735), 3 P. Wms. 439 ; Sess. Cas. K. B. 200 ; 
24 E. R. 1133. 

Annotations : — Dbtd. R. Stanley (1821), Ruea. & Ry. 432. 

Consd. R. V. Albert (1843), 5 Q. B. 37. Eefd. Thome v. 

Jackson (1846), 3 C. B. 661. Mentd. R. v. Francis (1735), 

Cunn. 165 ; R. v. Lea (1837), 2 Mood. C. O. 9 ; R. v. 

O’Connor (1843), 5 Q. B. 16 ; Campbell v. R. (1847), 11 

Q, B. 814. 

7706. .J — R. L\ Young (1801), 

1 Russell on Crimes & Misdemeanours, 8th ed. 

7707. By agent provocateur — With know- 
ledge of prison authorities.] — The offence of aiding 
a prisoner at war to escape is not complete if such 
prisoner is acting in concert with those under 
whose charge he is, merely to detect deft., & has 
no intention to escape. — K. r. Martin (1811), 
Russ. & Ry. 196, C. O. R. 

7708. Facilitating escape — Prison Escape Act, 
1742 (c. 31), s. 2. — Where commitment on suspicion 
only.] — Prisoner cannot be convicted on Prison 
Escape Act, 1752 (c. 31), s. 2, for facilitating an 
escape, if it appear either by the indictment or 
on evidence that the comniiiment was for sus- 
picion only. — R. V. Walker (1774), 1 Leach, 97, 
0. C. R. 

Annotation: — FoUd. R. r. GreenilT (1781), 1 Loach, 363. 

7709. .] — An indictment for 

facilitating the escape of a prisoner contrary to 
the above Act cannot be maintained if the commit- 
ment of such prisoner was only on suspicion of 
felony. — R. v, Greenifl^ (1781), 1 Leach, 363, 
C. C. R. 

7710. was indicted under 

the above Act for facilitating an escape ; but the 
warrant being “ on suspicion of burglary,” prisoner 


warrant on a verbal charge made by 
the complainant. — R. v. Stackhoubk 
(1917), 52 N. S. R. 242.— CAN. 

Q. Illegal irnprisomnentA — A 

goalor is not justified in receiving 
prisoner from tlie military authorities 
without a lawful warrant for his 
custody, & a prisoner detained under 
such circumstances without warrant 
cannot bo convicted of escape from 
gaol. — ^R. V. Malan & Bruyns (1902), 
19 S. C. 187.— S. AF. 

r. Permitting prisoner to escape.] — 
One W. was brought before magis- 
trates in the custody of deft., a 
constable, to answer a charge of mis- 
demeanour, & after witnesses had been 
examined ho was verbally remanded 
until the next day. Being then 
brought up again, & the examination 
concluded, the Justices decided to 
take bail & send the case to the assizes. 
He said he could got bail if he had time 
to send for them, & the Justices verbally 
remanded him till the following day, 
telling deft, to bring him up then to be 
committed or bailed. On that day 
deft, negligently permitted him to 
escape, for which he was convicted : — 
Held: W. was in custody under the 

J. — VOL. XV. 


original w'arrant, & the matter still 
pending before the magistrates, until 
finally disposed of by commitment to 
custody or discliaige on bail ; & the 
conviction w'as proi)er. — B. v. Siiuttlk- 
WORTII (1863), 22 U. C. R. 372. — 
CAN. 

s. .1 — The matron of a prison 

was lawfully directed to convey a 
female jirisoncr from one gaol to 
another, & on the way she volun- 
tarily allowed the prisoner to escape. 
She was indicted for “ voluntary 
escape ” & convicted : — Held : the 
indictment disclosed a criminal oilence 
according to the law of the Cape 
Colony, & the punishment for such 
offence is discretionary. — R. v. Loftus 
(1895), 12 S. C. 434.— S. AF. 

t. Concealment with irUeni to escape.] 

— R. V. Labourdktte (1908), 8 

W. L. R. 402 ; 13 B. C. R. 443.-- 

CAN. 

a. What anvov/nts to escape.] — M* 
was arrested on Sunday on a war- 
rant issued for an offence agai^t 
Canada Temperance Act. When 
brought before the magistrate he 
applied to be admitted to ball, & was 


permitted to make a deposit in lieu 
of bail. The case w'as set down for 
hearing on a week day, & M. was dis- 
charged from custody. M. appeared 
at the time appointed & secured a 
further adjournment, upon his agreeing 
to leave the amount of his deposit as 
bail for his appearance. On the day 
last mentioned he appeared & objected 
to the legality of his arrest on Sunday 
& to the action of the magistrate in 
taking bail &. fixing a day : — Held : 
assuming the releasing on bail & fixing 
a day for the hearing were illegal, 
the arrest being legal, there was a 
negligent escape, & nothing to prevent 
the deft, from being retaken, & the 
magistrate had jurisdiction to proceed 
with the case. — R. v. McGillivray 
(1907), 2 E. L. R. 414; 41 N. S. R. 
32L— CAN. 

b. .] — Deft, was convicted of 

an assault & sentenced to 30 days’ 
imprisonment. He entered upon his 
sentence, but on the following day was 
admitted to ball pending an appeal to 
the Sessions. The appeal came on 
for hearing about six weeks later, & 
it was held that the appeal did not lie. 
Deft, was in the ct. room Sc left without 
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Sect 6.— relating to prisonere: Sub-sects. 

was acquitted. — R. v. Gibbons (1786), 1 Leach, 
98, n. 

7711 . Application of statute where 

escape ensues,] — Aji indictment on the above Act, 
which makes it felony to aid & assist any prisoner 
in an attempt to make his escape, charging prisoner 
with having aided & assisted such an attempt, 
need not state that the party aided did attempt 
to make the escape ; for ne could not have aided 
if no such attempt had been made ; but the statute 
does not extend to a case of such aiding where an 
actual escape ensues. — R. v. Tilley (1796), 2 
Leach, 662, C. C. R. 

Annotation : — Refd. Holloway v. R. (1851), 17 Q. B. 317. 

7712. Knowledge of prisoner’s offence 
not necessary.] — Indictment on the above Act for 
delivering instruments to prisoner to facilitate 
his escape from gaol i—Held : a party may be con- 
victed though there is no evidence that he knew 
of what specific offence the person he assisted had 
been convicted. — R. v, Shaw (1823), Russ. & Ry. 
526, C. C. R. 

7713. Conveyance of Implements Into 

prison — 4 Geo. 4, c. 64, s. 43.] — By sect. 43 of 
4 Geo. 4, c. 64, if any person shall deliver to a 
prisoner in any prison any instrument proper to 
facilitate lus escape, such person shall bo deemed 
to have dehvered it with intent to aid & assist 
such prisoner to escape ; & if any person shall by 
any means whatever aid & assist any prisoner to 
escape from any prison, whether an escape be 
actually made or not, shall be guiKy of felony. 
In an indictment under this sect : — Held : it was 
not necessary to sot out the means which had 
been used by deft, to assist a prisoner to escape. — 
Holloway v. R. (1851), 17 Q. B. 317 ; 2 Den. 
287 ; 17 L. T. O. S. 182 ; 15 J. P. 629 ; 117 E. R. 
1300 ; 8uh nom. R. v. Holloway, 15 Jur. 825. 

Annoiaiiontt : — Mentd. Latham v. R. (1864), 5 B. & S. 635 ; 

R. V, Noel (1914), 10 Or. App. Rep. 255. 

7714. Prison Act, 1866 (c. 126), s. 37.] 

— Prison Act, 1865 (c. 126), S. 37, which forbids the 
conveyance into any prison, with intent to facili- 
tate the escape of a prisoner, of any mask, dress, 
or other ^sguise, or of any letter, or of any other 
article or thing, includes a crowbar. — R. v, Payne 
(1866), L. R. 1 C. 0. R. 27 ; 35 L. J. M. C. 170 ; 


14 L. T. 416 ; SO J. P. 469 ; 12 Jur. N. S. 476 ; 
14 W. R. 601 ; 10 Cox, 0. C. 231, 0. 0. R. 

Annotation: — ^Mentd. Feni^dok v. Sohmalz (1868), L. R. 
3 0. P. 313. 


Sub-sect. 3. — Rescue. 

7716. Of traitor — Is treason.] — Breaking prison 
by which traitors escape is high treason. — B bn- 
bted's Case (1640), Oro. Car. 683 ; Post. 211 ; 
79 E. R. 1101. 

Annotations: — Mentd. Messenger’s Case (1868), 6 State Tr. 
879 ; R. V. Tucker (1693), 12 Mod. Rep. 61. 

7716. •] — R. V, Messenger (1668), 

6 State Tr. 879 ; Kel. 70 ; 84 E. R. 1087. 

Annotaiions : — Mentd. R. v. Damaree & Purchase (1710), 
Fo8t, 215 ; R. v. Huggins (1730), 2 Stra. 882 ; R. v. 
Royce (1767), 4 Burr. 2073 ; R. v. Borthwiok (1779), 
1 Doug. K. B. 207 ; R. v. Coney (1882). 8 Q. B. D. 534. 

7717. .] — A commitment for rescuing 

a traitor ought to specify the treason for which 
the traitor was committed, & that he was guilty 
of the treason. Qu, : whether the rescue of a 
traitor is treason or felony. — R. v. Kendal & Row 
(1695), 1 Ld. Raym. 65; Holt, K. B. 144; 1 
Salk. 347 ; Comb. 343 ; Skin. 596 ; 5 Mod. Rep. 
78 ; 12 Mod Rep. 82 ; 91 E. R. 939. 

Annotations: — Mentd. R. v. Derby (1712), Fortes. Rep. 
140 ; R. V. Wyndham (1716), 1 Stra. 2 ; R. v. Earbury 
(1733), 2 Barn. K. B. 346 ; Entwick v. Carrington (1765), 
19 State Tr. 1029; R. v. Platt (1777), 1 Leach, 157 ; 
Butt V. Conant (1820), 1 Brod. & Bing. 548. 

7718. Of felon — Is felony.] — Anon. (1485), Jenk. 
171 ; 145 E. R. 112. 

7719. .] — R. V. Messenger, No. 7716, 

ante. 

7720. .] — R. V. Hasweij:., No. 7688, 

ante, 

7721. Of misdemeanant — Is a misdemeanour.] — 

R. V. Stokes (1831), 5 C. & P. 148 ; 1 Nev. 

M. M. C. 290. 

7722. Where custody unlawful.] — The forcible 
rescue of a person from unlawful custody is 
illegal. — R. v, Almey & Spencer (1857), 3 Jur. 

N. S. 750. 

7723. Prisoners taken from bailiff — By con- 
stable.] — Anon. (1703), 1 East, P. C. 305. 

7724. When a riot.] — A soldier is not privileged 
from arrests ; & a rescue by his fellow-soldiei^ is 
a riot. — ^Waters’s Case (1673), 1 Ereem. K. B. 
359 ; 89 E. R. 268. 


any interference, remaining at large 
for three months, when he was re- 
arrested \mder order of the Sessions & 
taken to gaol to complete his sentence : 
— Held: his re-arrest was justified, 
for his failure to return to custody 
when his appeal failed constituted in 
law an escape, & came within the 
purview of Criminal Code, R. S. C. 
1906, c. 146, s. 196, & made him liable 
to serve the uncompleted portion of 
the original sentence, as well as to the 
punishment, if any, to be awarded for 
the escape R. v. R^P (1914), 

6 0 W N. 69 ; 23 Can. Grim. Gas. 203. 

—CAN. 

Q ] — The accused was ar- 

rested in 'the act of stealing & was 
handed over to the village m^istrate, 
who fonvarded him in custody of the 
village servants to a police station. 
The accused escaped on the way. He 
was convicted under Penal Code, s. 224. 
On appeal, the conviction was reversed 
on the ground that the custody was 
not legal -Held : the conviction was 
riSit S^t. 69 of the Code of Criminal 
l^ocoduye which required a private 


person who arrests a thief in the act 
to take the thief to the nearest police 
station, is sufficiently complied with 
by sending the offender in custody of a 
servant. — R. v, Potapu (1888), I. L. 11. 
11 Mad. 480.— IND. 

d. .1 — The words, in Penal 

Code, 8. 224, “ for any such offence ” 
mean for any offence with which a 
person is charged or for which ho has 
been convicted. So that it would bo 
an offence for a man to oscauo from 
custody after he had been lawfully 
arrested on a charge of having com- 
mitted an offence, although he may not 
be convicted of such latter offence. An 
accused person is no less guilty than a 
oonvlctod person, if he escapes from 
lawful custody. In the present case 
the petrs. were arrested by the police 
under the authority of Code of Criminal 
Procedure, s. 64, That arrest was 
perfectly lawful, & the . subsequent 
detention was in lawful custody 
Dko Sahay Lallv. R. (1900), I, L. R. 
28 Calc. 263 ; 6 C. W. N. 289.— IND. 

c. Failure of appeal — Pris^ 


oner on hail.] — ^R. v. Taylor (1906), 
4 W. L. R. 632.— CAN. 


PART XXI. SECT. 6, SUB-SECT. 3. 

f. Arrest on civil process.] — The 
traverser having been arrested under 
a writ of ca. ad res., & having been 
permitted to enter his own house, 
closed the door against the sheriff’s 
officer, & presentir^ a pistol said he 
would shoot the officer if he entered 
forcibly; — Held: to be neither rescue 
nor assault. — R. v. Kelly (1802), 
1 CYaw. & D. 203.— IR 


g. Custody of private person .] — To 
support a conviction under Indian 
Penal Code, s. 226, it is not necessary 
tliat the custody from which the 
offender is rescued should bo that of a 
policeman ; It is enough tliat the 
custody is one which is authorised by 
law : — Held : that rescue from the 
custody of a private person who had 
arrested a thief in the act of Btealinir 


was an offence. — R. v. Kutti (1888 l 
I. L. R. 11 Mad. 441.— IND. 
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7725. Form ol Indictment*] — In an indictment 
for a i^cue it must appear for what the party was 
committed to the house of correction. — fe. v. 
Freeman (1745), 2 Stra. 1226 ; 93 E. R. 1147. 


Sub-sect. 4. — Convict at Large. 

7726. Where sentence a commutation — Original 
sentence revives.] — The King’s sign manual may 
be given in evidence on an indictment for return- 
ing from transportation ; & if the condition of it 
has been literally complied with, prisoner shall be 
remitted to his former sentence. — R. v. Miller 
(1772), 2 Wm. Bl. 797 ; 1 Leach, 74 ; 96 E. R. 

468, 0. 0. R. 

7727. .] — Prisoner convicted of a 

capital crime whose sentence is respited during 
the King’s pleasure, & who, on having received a 
pardon on condition of transportation for life, is 
afterwards found at large in Great Birtain without 
lawful cause shall be referred back to his original 
sentence. — R. v, Madan (1782), 1 Leach, 223, 
0. 0. R. 

Annotation : — Consd. R. v. Aickles (1785), 1 Leach, 390. 

7728. -.] — Qu. : whether a person who 
is convicted of a single felony <& receives judgment 
of transportation, but is pardoned on condition 
of transporting himself, So giving security so to 
do, can be convicted of the capital felony, or ought 
to be remitted to his former sentence on his break- 
ing the subsequent conditions on which the pardon 
was granted? — R. v. Aicia.ES (1785), 1 Leach, 390. 

Annotations : — Mentd. Milward v. Forbes (1802), 4 Esp. 

172 ; Paterson v. Hardacro (1811), 4 Taunt. 114 ; Stephen- 
son V. Hart (1828), 4 Blnff. 476 ; R. v. Kitson (1853), 22 

L. J. M. C. 118 ; R. v. Elwortliy (1867), L, R. 1 0. O. R. 

103 ; K, MacGrath (1869), 18 W, R, 119 ; R. r. Whitley 

(1908), 72 J. P. 272. 

7729. Grounds of excuse.] — R. v, Aickles, No. 
7728, ante. 

7730. .] — R. V. Thorpe (1785), 1 Leach, 

396, n. 

7731. Proof of sentence — Sufficiency of certifi- 
cate.] — R. V. Sutcliffe (1788), Russ. & Ry. 

469, n., 0. 0. R. 

AJinotation : — Befd. R. v. Watson (1821), Russ. & Ry. 468. 

7732. .] — An indictment on 56 Geo. 3, 

c. 27, s. 8, should set forth the effect &; substance 
of the former conviction ; so likewise should the 
certificate of the former conviction. The indict- 
ment or the certificate under this sect,, stating the 
former conviction to have been for felony only, is 
insufficient. — R. v. Watson (1821), Russ. & Ry. 
468, C. 0. R. 

7733. .] — On an indictment against 

a convict for an escape, a certificate stating that 
prisoner had been convicted of two larcenies, & 
sentenced to two several terms of transportation 
of seven years, sufficiently sets out the substance 
& effect of the indictment, & is admissible in 
evidence under Transportation Act, 1824 (c. 84), 
s. 24. — R. V. Russell (1844), 3 L. T. O. S. 410 ; 
1 Cox, C. 0. 81. 


7734. .] — On the trial of an indictment 

against a person for being at lar^e without lawful 
cause before the expiration of his term of trans- 
portation, a certificate of his former conviction & 
Sentence was put in : — Held : sufficient proof of 
the conviction & sentence imder Transportation 
Act, 1824 (c. 84), s. 24.— R. v. Jones (1847), 2 
Oar. & Kir. 624. 

7735. .] — Prisoner was indicted, under 

Transportation Act, 1824 (c. 84), s. 22, for being 
found at large in England before the expiration of 
a term for which he had been sentenced to be 
transported ; — Held : the fact of such sentence 
being in force at the time he was so found at large, 
was sufficiently proved by the certificate of his 
conviction & sentence, although, on the face of 
such certificate, it appeared, that the sentenco 
was one which could not have been inflicted on 
him for the offence of which, according to such 
certificate, he had been committed. — R. v. Finney 
(1849), 2 Car. & Kir. 774. 

7736. — The offence of returning 

from transportation before the expiration of a 
sentence is made a felony by Transportation Act, 
1824 (c. 84), s. 22. In an indictment for that 
offence it is necessary to aver that prisoner was 
feloniously at large before the expiration of his 
sentence, & an mdictment omitting the word 
“ feloniously ” is bad. 

Under sect. 24 of the Act a certificate stating 
that “ at the General Quarter Sessions of the Peace 
of our Lady the Queen, holden at M., in & for the 
county of K. on, etc., J. H., late of, etc., was in due 
form of law tried & convicted on a certain indict- 
ment against him, for ” etc., is sufficient, without 
any more formal caption. — R. v. Horne (1850), 4 
Cox, C. 0. 263. 

7737 . J — A certificate of previous 

conviction for felony, prepared under Criminal 
Law Act, 1827 (c. 28), s. 11, is good evidence of 
conviction & sentence, on an indictment for 
returning from transportation before the expira- 
tion of a sentence under Transportation Act, 1824 
(c. 84). 

The judge on the trial has power to make an 
order on the treasurer of the county for the reward 
of £20 given by Transportation Act, 1824 (c. 84), 
s. 22, to whoever shall discover & prosecute to 
conviction any offender for being at large before 
the expiration of the sentence of transportation. — 
R. V. Ambury (1852), 6 Cox, C. 0. 79. 

7738. .] — The certificate of a previous 

conviction required by Transportation Act, 1824 
(c. 84), s. 24, is sufficient, by virtue of Evidence Act, 
1846 (c. 113). s. 1, if it purports to be signed by an 
officer having the custody of the records, although 
that officer is therein described as the deputy- 
clerk of the peace of a borough. — R. v. Parsons 
(1866), L. R. 1 C. C. R. 24 ; 35 L. J. M. C. 167 ; 
14 L. T. 450 ; 30 J. P. 359 ; 12 Jur. N. S. 436 ; 
14 W. R. 662 ; 10 Cox, C. C. 243, 0. 0. R. 

7739. Form of indictment.] — R. v. Sutcliffe, 
No. 7731, ante, 

7740. .] — R. V. Watson, No. 7732, ante. 


PART XXI. SECT. 6, SUB-SECT. 4. 

h. Arrest wUhoni warrarU — Resist- 
ance to illegal arrest.] — Prisoner, a 
oonvicted felon, escape from gaol 6c 
eluded pursuit for two mouths, when 
he was arrested by a constable, with- 
out a warrant, on a charge of escaping 
from gaol. Prisoner seusod the con- 
stable^ revolver, 6c having shot him 
in the head 6c struck him several blows 
with the butt escaped from him. 


On his trial lor maliciously wounding, 
with intent to do grievous bodily 
harm, the judge told the jury that the 
arrest, being without a warrant, was 
illegal ; but that though a man 
Improperly deprived of liberty may 
take all reasonable means to recover 
his liberty, he is not justified in using 
a deadly weapon or inflicting 
grievous bodily harm. The Jury 
found the prisoner guilty of maliciously 
wounding, 6c that he had used no more 


force than was necessary for his escape : 
— Held : an iU^al arrest being an 
assault, the person arrested may resist 
with a corresponding amount of force 
to that used in such assault, but that 
a deadly weapon may not be used, nor 
grievous bodily Injury inflicted upon 
the officer making the arrest. His 
Honour therefore rightly directed the 
jury that prisoner was not Justified 
even on the assumption that the arrest 
was illegal, in using the amount of 
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Sect, 0. — Offences relating to prisoners : Sub-sect, 4. 

Sect, 1, Pa H XXII, Sect. 1.] 

7741. .] — R. V, Horne, No. 7736, ante, 

7742. Payment of reward — Transportation Act, 
1824 (c. 84), 8. 22.] — The judge before whom a 
prisoner is tried for returning from transportation 
haa power to order the coxmty treasurer to pay 
prosecutor the reward under sect. 22 of the above 
Act. — R. V, Emmons (1840), 2 Mood. & R. 279. 
AnnoteUion : — FoUd. R. v. Ambury (1852), 6 Cox, C. C. 79. 

7743. .] — R. V, Ambury, No. 7737, 

ante. 


Sect. 7.— POUND BREACH AND RESCUE OF 
CHATTELS TAKEN UPON DISTRESS. 

See, generally, Distress. 

7744. What amounts to pound breach.] ^ — The 

lord of the soil on which a pound stood, broke the 
lock, (Sd put on a lock of lus own : — Held : there 
was no breach of the pound unless the beast came 
out of it.— Anon. (1024), Win. 80 ; 124 E. R. 68. 

7745. Rescue of straying cattle — Before im- 
pounding.] — If a hayward take cattle which are 
straying in a common or lane, & they are rescued 
as he is taking them to the pound, this rescue is 
indictable ; but if the hayward take cattle which 
are damage feasant in the inclosed land of any 
private occupier, the rescue of them before they 
get to the pound is not indictable ; as in the latter 


case, till the cattle get to the pound, the hayward 
is to be considered the mere servant of the occupier. 
— R. V. Bradshaw (1835), 7 C. & P. 233. 

7746. Rescue of distress — Impounded cattle.] — 
It is an indictable offence to rescue cattle seized 
under a distress warrant for rent & impoimded 
in an inclosed field. — R. v, Butterfield (1893), 
17 Cox, C. C. 698. 

7747. Goods in custody of bailiff.]— Defts. 

were indicted for rescuing & taking away with 
force & arms certain goods that had been dis- 
trained for rent due by one of them, the said goods 
being then in the custody of the bailiff & the 
rent still unpaid : — Held : t his was a breach of 
the criminal law. — R. v. Nicholson & King (1901), 
65 J. P. 298. 

7748. Effect of illegal distress.] — A warrant 

of distress for church rate, which does not specify 
the time at which the distress is to be sold, is bad, 
& the rescue of a distress taken under such a 
warrant is no offence. — R. v. Williams (1850), 
2 Car. & Kir. 1001 ; 1 Den. 529 ; T. & M. 235 ; 
4 New Sess. Cas. 137 ; 19 L. J. M. C. 126 ; 14 
L. T. O. S. 552 ; 14 J. P. 75 ; 14 Jur. 115 ; 4 
Cox, C. C. 87, C. C. R. 

Annoiaiion : — Reid. JoiicB v. Johnson & Morgran (1850), 5 

Exch. 862. 

7749. .] — On a trial for larceny of the 

goods of a sheriff, the jury found that the goods 
were the property of prisoner, & that he had taken 
them whilst they were in the possession of the 
sheriff, who had seized them on an execution 


■violence that he did, & the verdict of 
•the jury, in*espective of their answer 
to the special question asked of thorn, 
was correct. 

An escape from custody after 
conviction la an offence punishable 
under C. L. A. Act, s. 458, & an escape 
being an offence which is continuously 
being committed imtil the offender is 
recaptured, prisoner was arrested 
whilst in the act of committing an 
offence punishable under the above 
Act, & his arrest without a warrant 
was therefore legal. — R. v. Ryan 
(1890), 11 N. S. W. L. R. 171.— AUS. 

k. Arrest under previous warrant.] 
— -R. V. O^Hearn (1901), 21 C. L. T. 
355.— CAN. 

PART XXI. SECT. 7. 

l. Definition of offences.] — To con* 
stitute “ pound broach ’* there must 
be a criminal intention. To con- 
stitute a “ rescue ” from a pound there 
must be something amounting to a 
breach of the peace, or likely to 
provoke a breach of the peace, & a 
taking in the presence of the keeper. 

Where the owner of an impounded 
horse, htiving notice of the impounding 
took the horse out of a paddock 
belonging to the poundkeeper, but at a 
distance from the pound in which 
paddock it had been placed by the 
poundkeeper after the hnpounding ; — 
held : this did not constitute the 
offence of rescuing. — Lodge v. Rowe 
(1875), 1 V. L. R. 65.— AUS, 

m. Rescue of animals being con- 
veyed to pound — Right of appeal.]-^ 
An information was laid before two 
Justices of the peace charging deft, 
with having contrary to the provisions 
of R. S. (5th ser.), c. 67, s. 16, rescued 
certain cattle from S. while the latter 
was in the act of driving them to the 
pound. Deft, was convicted & was 
adjudged to forfeit & pay the sum of 
84 & costs, & proceedings for the 
recovery of the penalty were taken 
under the Summary (Convictions Act, 
R. S. (6th ser.), c. 103. The con- 
viction having been affirmed on appeal 
to the County CJt. HeW ; the enaot- 


-In an indictment for 
a rescue of property distrained by a 
poor rate collector, it is not necessary 
to prove the making of the rate, or 
that there is any sum due at the time 
of the distress, but the warrant to 
collect, if in the form & with the 
roquisiti's required by the I^oor Law 
Act, will be sufficient prirnd facie 
evidence of the authority of the col- 
lector. The scot, which requires the 
sum to bo collected to be specitled in 
the warrant, is satisfied by a reference 
in the warrant to the collector’s book 
delivered at the time to the collector, 
& by such reference the book becomes 
incorporated with the warrant. — R. v. 
Brenan (1854), 6 Cox, C. C. 381.— IR. 

8. Distress for county rates — 

Illegal distress.] — The ti’aversers were 
indicted for a rescue of goods seized 
for count y rates duo out of a townland , 
of part of which two of the traversers 
were, at the time the rates became due, 
in the occupation as tenants. No 
applotmcnt of county cess liad been 
made on tbo occupiers, under 6 & 7 
Will. IV. c. 1 16, 8. 151, & no account in 
writing, as directed by that sect., had 
been served on the church -wardens or 
seneschal of the parish, but a volun- 
tary applotmcnt was made ; & an 

arrear accruing, the collectors dis- 
trained on the townland for the arrear, 
selecting the party by whose default 
the deficiency appeared to arise, namely 
two of the traversers. The goods 
seized wore left on the lands until the 
day of the sale, when they were 
rescued by the traversers & others : — 
Held : such seizure was Illegal, & the 
traversers wore Justified in resisting the 
sale, as, under 6 & 7 Will. IV. c, 116, 
B. 161, the barony constable had no 
authority to levy county coss until he 
had dolivored to the churchwardens 
or seneschal an account in writing, as 
directed by that sect. ; & the con- 
viction of the traversers for a rescue 
was bad. — R. v. Pigott (1851), 1 
1. C. L. R. 471 ; 4 Ir. Jur. 106.— IR. 

t. Rescue of goods seized in execu- 
tion .] — A bailiff, under a sheriff's 
warrant addressed to him alone, & not 


ment could not be regarded in any other 
light than as punitive, & the pro- 
ceeding was therefore in so far criminal 
as to exclude the assertion of an 
appeal from the decision of the county 
ct. judge affirming the decision of the 
Justices. — R. V. Leslie (1893), 25 

N. y. H. 163.— CAN. 

n. Rescue of distress.] — Indictment 
for rescuing a cow taken in a 
distress for church-rates, not sustained, 
there being no evidence of the orders of 
the magistrates on which the warrants 
of distress were founded. — R. r. 
Carroll (1828), 2 Ir. L. Rec. Ist ser. 
53,— IR. 

o. .] — Upon an indictment for 

the rescue of a distress taken under 
an assistant- barrister’s dtx^rtK}, the 
signature of a sworn sub -sheriff is not, 
since 3 & 4 Vic, c. 105, s. 45, necessary 
to tho warrant, so that the decree 
could bo legally executed. — R. v. 
Deviny (1840), 1 Leg. Rep. 278. — IR. 

p. — — ' Distress for rates .] — Upon 
an indictment for rescuing slieep dis- 
trained for poor-rates : — held : when 
in a rate -book, under tho l^oor-Law 
Acts, the rated person was under tho 
heading “ occuiucrs,” described as the 
representatives of T. K., such de- 
scription was prima fade good, & any 
objection to the rating could only bo 
taken advantage of by appeal from 
the rate. — R. v. Higgins (1851), 2 
I. C. L. R. 213 ; 4 Ir. Jur. 151.— IR. 

Q. .1 — The traversers wore 

indicted & convicted for rescuing 
goods & chattels distrained for poor- 
rates. In the rate-book & warrant 
the occupier was described as 
“ J. Westropp." Evidence was given 
that J. WesCropp had died previous 
to the issuing of the warrant, though 
living at the time the rate was struck : 
— Held : such conviction was right, tho 
occupier being sufficiently described 
by the initial letter of his Christian 
name, &; the rate being leviable, not- 
withstanding the death of the occupier ; 
under 6 & 7 Vlo. c. 92. the rateable 
hereditaments being still liable. — R. 
t). Westropp (1861), 2 I. C. L. R. 217 ; 
4 Ir. Jur. 164. — IR. 
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against prisoner’s wife, thinking that they were 
hers : — Meld : on these findings the verdict was 
one of not guilty. — R. v. Knight (1908), 73 J. P, 
16 ; 25 T. L. R. 87 ; 63 Sol. Jo. 101 ; 1 Cr. App. 
Rep. 186, C. C. A. 

7750. Rescue of goods seized under statutory 
powers — Illegal storage of gunpowder.] — The 

taking of gunpowder, seized under 12 Geo. 3, 
c. 61, out of the legal custody of those who have 


made the seizure, although there be no actual 
breach of the peace committed, is sufficient to 
sustain an indictment for a rescue. — R. r. Beau- 
champ (1827), 5 L. J. O. S. M. C. 66. 

7751. Form of indictment.] — An indictment for 
rescuing goods from a sheriff’s officer must lay 
the property in some person, & show the judgment 
& execution under which they were taken. — R. v. 
Lilly (1702), 7 Mod. Rep. 63 ; 87 E. R. 1097. 


Part XXII. Offences affecting the Property and Pre- 


rogative of 

Sect. 1.— POSSESSION OF GOVERNMENT 

STORES. 

7752. What amounts to possession.] — Anon. 
(1792), 2 East, P. C. 765. 

7753. .] — A., residing at Portsmouth, sent 

naval stores, of which he had possessed himself 
illegally, by a railway directed to B. at the London 
terminus of that railway, & directed them to be 
delivered to 0. They were not so delivered, but 
kept by B. at the London terminus : — Held : under 
the circumstances there was evidence that such 
goods were in the possession, custody, & keeping 
of A. within the meaning of 9 10 Will. 3, c. 41, 

s. 2.— R. i;. SUNLEY (1859), Bell, 0. C. 145 ; 33 
L. T. O. S. 154 ; 23 J. P. 310 ; 5 Jur. N. S. 551 ; 
7 W. R. 418 ; 8 Cox, C. 0. 179, C. 0. R. 

Anmtation : — Consd. U. v. Sloop (1861), 8 Cox, C. C. 472. 

7754. Knowledge essential.] — The bare pos- 
session of marked naval stores does not render a 
person liable to be convicted under 9 & 1 0 Will. 3, 
c. 41, if he be ignorant that the stores are so 
marked. 

Deft, charged with the possession of two lots 
of marked naval stores produced at las trial two 
certificates in respect of the different lots, signed 
respectively by the Commodore Superintendent 
of the Woolwich Dockyard & the Secretary to the 
Board of Ordnance ; the former having been 
granted to the person of whom deft, purchased, 
the latter to deft, himself : — Held : that these 
certificates, though not strictly in accordance 
with 9 & 10 Will. 3, c. 41, ss. 2, 4, were, neverthe- 
less, an answer to the charge. 

A man is not criminally responsible for the acts 
of Ms servants, & if Ids servants improperly 
receive into his warehouse articles marked with 
the broad arrow, without his knowledge, he is not 
responsible. If deft, himself purchased any of 
these articles, to which the certificates do not 
^PP^y? knowing them to be marked with the broad 
arrow, then he is liable to be convicted, but not 
otherwise (Coltman, J.). — ^R. v. Willmett (1848), 
11 L. T. O. S. 496 ; 3 Cox, C. C. 281. 

Annotations: — ^FoUd. R. v. Cohen (1858), 8 Cox, C. C. 41. 

Befd. R. V. Sleep (1861), 8 Cox, C. C. 472. Mentd. R. v. 

TolBon (1889), 23 Q. B. D. 168. 


the Crown. 

7755. -.] — On an indictment charging 
deft., under 9 & 10 Will. 3, c. 41, s. 2, with being 
in possession of naval stores marked with the 
broad arrow, it is necessary to show not only that 
deft, was possessed of the articles, but also that 
he knew they were marked with the broad arrow. — 
R. V. Cohen (1858), 8 Cox, C. C. 41. 

Annotations: — FoUd. R. v. Sleep (1861), 8 Cox, C. C. 472. 

Mentd. R. v. Prince (1875), L. R. 2 C. C. R. 154 ; R. v. 

Tolson (1889), 23 Q. B. D. 168. 

7756. '.] — The prisoner was indicted 
under 9 & 10 Will. 3, c. 41, s. 2, for having been 
found in possession of naval stores marked with 
the broad arrow. The jury returned a verdict that 
the prisoner was found in possession of copper 
marked with the broad arrow ; that they had not 
sufficient evidence before them to show that the 
prisoner knew that the copper was so marked ; but 
that he had reasonable means of knowing that it 
was so marked : — Held : the prisoner could not 
be convicted of the offence charged. — R. v. Sleep 
(1861), Le. & Ca. 44 ; 30 L. J. M. C. 170 ; 4 L. T. 
525 ; 25 J. P. 532 ; 7 Jur. N. S. 979 ; 9 W. R. 
709 ; 8 Cox, C. C. 472, C. C. R. 

Annotations: — Mentd. R. v. Prince (1875), L. R. 2 C. C. R. 

154 ; K. V. Tolson (1889), 23 Q. B. D. 168; Blakcr v. 

Tillstone (1894), 63 L. J. M. C. 72. 

7757. -.] — An indictment framed under 
9 & 10 Will. 3, c, 41, & 53 Geo. 3, c. 126, & charging 
that the prisoners received, & had in their pos- 
session, certain Govt, stores, will not bo supported 
by evidence which merely shows that the prisoners 
were dealing with the cases in which the stores 
were placed — in the absence of evidence to show 
that they knew the Govt, mark was on the stores. — 
R. V. O’Brien (1866), 15 L. T. 419. 

Annotation : — Mentd. R. v. Tolson (1889), 23 Q. B. D. 168. 

7758. Detaining army stores — Army Act, 1881 
(c. 58), s. 156 (1).] — By sect. 166, sub-sect. 1, 
of above Act, “ Every person who (a) buys, ex- 
changes, takes in pawn, detains, or receives from 
a soldier, or any person acting on his behalf, on 
any pretence whatsoever . . . any of the pro- 
perty following ; namely . . . stores in regimental 
charge, or any provisions or forage issued for the 
use of an officer or soldier . . . shall, unless he 
proves either that he acted in ignorance of the 


to him Sc his assistants, seized goods in 
execution, left them in charge of 
keepers, Sc went away ; during his 
absence, the goods were rescued by 
prisoner from the keepers : — Held : 
prisoner conld not be convicted of 
having by threats Sc violence compelled 
the hailin to abandon the seizure, — 
R. V. Noonan (1876). I. R. 10 C. L. 
505 ; 13 Cox, C. C. 302.— IR. 


a, Unlawful seizure ,] — Under 

a civil -bill decree agrainst the goods 
of N. W. a special bailiff, ap- 
pointed at pltf.’s peril under 34 Sc 35 
Viet. c. 99, seized the prisoner’s goods, 
Sc the latter retook then^ but without 
using actual force: — Held: (1) he 
could not bo convicted of a rescue 
under 27 Sc 28 Viet. c. 99, s. 26, inas- 
much as the seizure, being unlawful, 


was not authorised by the above 
statute ; (2) in the absence of force, 
he could not be convicted of a rescue 
at common law. — R. v. Walshe (1876), 
I. R. 10 C. L. 511.— IR. 


PART XXII. SECT. 1. 

b. Offence friable bi; civil courts .] — 
An objection to a conviction by a 
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Sed, 1* — Possession of Qovernment stores. Sect, 2 : 

Svh-sects, 1^2 iSo 

same being such property as ^oresaid or of the 
person with whom he dealt being or acting for a 
soldier, or that the same was sold by order of a 
Secretary of State or some competent military 
authority,” be liable to conviction ; — Held : 
(1) whereas the section makes it an offence for a 
person to receive any of the goods mentioned in 
the section from a soldier, it makes it an offence 
for a person to buy, exchange, or to take in pawn 
such goods from any person, or to detain such 
goods ; (2) the word ” detains ” as used in the 
section meant the adverse withholding of pos- 
session of the goods from the Govt., & does not 
bear the technical meaning applied to it in an 
action of detinue, & therefore it was not necessary 
to prove that there has been a demand for the 
goods & a refusal to deliver them up. — Puixen v, 
Carlton, [1918] 2 K. B. 207 ; 87 L. J. K. B. 904 ; 
119 L. T. 82 ; 82 J. P. 153 ; 26 Cox, C. C. 296 ; 
16 L. G. R. 770, D. C. 

Sect. 2.— COINAGE OFFENCES. 

Sub-sect. 1. — Counterfeiting Coin. 

7759. What amounts to counterfeiting — By the 
King’s coiners.] — Anon. (1487), Jenk. 174 ; 145 
E. R. 114. 

7760. Aitering a genuine coin.] — A genuine 

sovereign had been fraudulently filed at the edges 
to such an extent as to reduce the weight by one 
twenty-fourth part & to remove the milling 
entirely, or almost entirely, & a new milling had 
been added in order to restore the appearance of 
the coin : — Held : the coin was false & counterfeit, 
witliin Coinage Offences Act, 1861 (c. 99), s. 9. — 
R. V. Hermann (1879), 4 Q. B. D. 284; 48 
L. J. M. C. 106 ; 40 L. T. 263 ; 43 J. P. 398 ; 27 
W. R. 475 ; 14 Cox, C. C. 279, C. C. R. 

7761. Similarity to genuine coin.] — To 

make a roimd blank like the smooth shillings in 
circulation the original impression on which has 
been effaced by wear, is counterfeiting to the 
likeness & similitude of the good, legal, & current 
coin of the realm called a shilling. — R. v. Wilson 
( 1783), 1 Leach, 285. 

7762. .] — A counterfeit shilling pro- 

duced in evidence, although it is quite smooth & 
no impression of any sort discernible on it, vdll 
support an indictment for counterfeiting to the 
similitude of the legal coin. — R. v. Welsh (1784), 
1 Leach, 364 ; 1 East, P. C. 164. 


7763. -Prisoner was indicted under 
Coinage Offence Act, 1861 (c. 99), s. 18, for utter- 
ing a medal resembling a half-sovereign in size, 
figure, & colour, but of less value than a half- 
sovereign. The evidence was that the medal was 
of the same diameter as a half-sovereign, & 
similar to it in colour ; that the guerhng was 
round & not square ; & that on the obverse side 
there was a stamp of the head of the Queen 
similar to that on a half-sovereign, but with a 
different legend encircling it. There w^ no 
evidence of the impression on the reverse side of 
the medal : — Held : there was sufficient evidence 
that the medal resembled a half-sovereign in 
size, figure, & colour to sustain the conviction. — 
R. V, Robinson (1865), Le. & Ca. 604 ; 6 New 
Rep. 131 ; 34 L. J. M. C. 176 ; 12 L. T. 501 ; 29 
J. P. 374 ; 11 Jur. N. S. 452 ; 13 W. R. 727 ; 
10 Cox, C. C. 107, C. C. R. 

7764. Proof of knowledge — ^Admissibility of 
evidence.] — On the trial of an indictment for 
making counterfeit coins, evidence of uttering a 
counterfeit coin is admissible if it tends to prove 
scienter, — R. v, Rowlands (1909), 3 Cr. App. Rep. 
224, C. C. A. 

7765. Aiding & abetting — Sufficiency of evi- 
dence.] — R. V. Isaacs (1813), Russell on Crimes & 
Misdemeanours, 8th ed. 354. 

7766. Foreign coin — Made in England — Intent 
to defraud.] — In an indictment framed under 
37 Geo. 3, c. 126, s. 2, for counterfeiting forei^ 
gold & silver coin : — Held : the evidence shomd 
show on the part of prisoner an intention, in 
making the com, to defraud the subjects of this 
realm, & it was not sufficient to show that the 
coin was made for the purpose of being circulated 
in a foreign country. — R. v, Sutton (1841), 5 
J. P. 195. 

7707 ^ Test coins.] — Prisoner, with the 

intent of coining counterfeit half-dollars of Peru, 
procured dies in this country for stamping & 
imitating such coin. He was apprehended before 
he had obtained the metal & chemical preparations 
necessary for making counterfeit coin ; — Held : 
the procuring the dies was an act in furtherance of 
the criminal purpose sufficiently proximate to the 
offence intended, & sufficiently evidencing the 
criminal intent, to support an indictment founded 
on it for a misdemeanour, although the same facts 
would not have supported an indictment for 
attempting to make counterfeit coin. 

The jury also found, that prisoner intended to 
make only a few counterfeit coins in England, with 
a view merely of testing the completeness of the 
apparatus before he sent it out to Peru : — Held : 
even to make a few coins in England with that 


Criminal Ct. of a person for receiving 
property stolen from the Navy, on the 
^oimd that such an offence snould be 
dealt with by a Naval ot., is bad. — 
R. V. Day (1911), 16 B. C. R. 323.— 
CAN. 

c. Proof of knowledge of Royal 
ownership unnecessary .} — To sustain 
an indictment for unlawfully having 
stores with the Royal mark upon them, 
it is not necessary to prove that the 
traverser knew that the stores had the 
Royal mark upon them, or knew that 
they were Royal stores. 

If the royal mark be upon the stores 
at the time of the finding, the penalty 
is incurred. — R. v. Armbtboxo (1839), 
1 Craw. & D. 110.— IR. 


PART XXII. SECT. 2, SUB-SECT, 1. 

7760 1. What amounts to counter- 
f citing — Altering a genuine coin ,} — 


If a coin bo made by splitting two 
genuine coins & then joining the heads 
of each coin together so as to make a 
double-headed coin, such coin is 
counterfeit. — R. v, McMahon (1894), 
15 N. S. W. L. R. 131 ; 10 N. S. W. 
W. N. 204.— AUS. 

7761 i. Similarity to genuine 

coins .} — Indictment at common law, 
for procuring two pieces of base coin, 
made & coimterieited to the re- 
semblance of a shilling. The coins, 
when produced in evidence, appeared 
to bear the stamps of shilling. Sc to 
have been at one time, plated or 
silvered, but they were then much 
rubbed & worn, especially at the edges, 
where the copper distinctly appeared. 
In fact, no person of ordinary observa- 
tion would have received them if 
tendered by daylight. Sixty-nine other 
pieces of copper coin, made to resemble 
shillings Sc half-crowns in else Sc 


impression, but without any colouring 
matter whatever upon them, were also 
found in prisoner's possession : — Held : 
the coins sufficiently resembled the 
current coin to warrant the con- 
viction. — R. V. Smith (1832), 1 Oaw. 
Sc D. 176.— IR. 

7761 ii. .] — Indictment, imder 

2 Will. IV. c. 34, s. 6, for selling counter- 
feit coins for less than their denomina- 
tion Imported. It appeared that of 
the coins in question, which wore 
nineteen In number. Sc were composed 
of copper, eighteen were formed Sc 
stamped like shilling. Sc one was 
formed Sc stamped like a half-crown, 
but five only of the coins were clipped 
Sc milled, Sc none of them were whitened 
or silvered: — Held: there was not 
such coimterfeltlng as was requisite 
for the completion of the offence 
charged In the indictment. — R. v. 
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object would be to commit the offence of making 
counterfeit coins within the statute. — R. v. 
Robeets (1865), Dears. 0. 0. 639 ; 26 L. J. M. 0. 
17 ; 26 L. T. O. S. 126 ; 19 J. P. 789 ; 1 Jur. N. S. 
1094 ; 4 W. R. 128 ; 7 Cox, 0. C. 39, C. C. R. 

Annotations : — ^Refd. R. v, Harvey (1871), 40 L, J. M. C. 63. 
Mentd. R. v. M'Pherson (1857), 26 L. J. M. C. 134 ; R. 
Robinson (1915), 84 L. J. K. B. 1149 ; R. v. Cope (1922), 
86 J. P. 78. 

Rights of Crown.] — See Constitutional 

Law, Vol. XI., p. 657. 


Sub -SECT. 2. — Colouring Coin. 

7768. Gilding coins.] — An indictment under 
2 Will. 4, c. 34, s. 16, charging the gilding six- 
pences with materials capable of producing the 
colour of gold, is good, & supported by proof of 
colouring sixpences with gold. — R. v. Turner 
(1838), 2 Mood. C. 0. 42, 0. 0. R. 

Annotation: — Mentd. R. v. Prince (1875), L. R. 2 C. C. R. 

154. 

7769. Extracting sliver from coin.] — Extracting 
latent silver from the body of base metal by means 
of aquafortis is a colouring within the 8 & 9 Will. 3, 

c. 26, s. 4. — R. V, Lavey (1776), 1 Leach, 153, 
OCR 

7770. Silvering coins.] — R. i\ Case (1795), 1 
Leach, 154, n., C. C. R. 


Sub-sect. 3. — Uttering Counterfeit Coin. 

7771. What amounts to uttering] — An indict- 
ment on the 15 Geo. 2, c. 28, for uttering bad 
money by the common trick called ringing the 
changes is good, although it do not state that it 
was uttered in payment as, & for, good money, for 
the words of the statute are in the disjunctive, 
“ utter ’’ or “ tender in j)ayment.” — R. v, Franks 
(1794), 2 Leach, 644. 

7772. Coin refused.] — Prisoner in payment 

for some goods at a shop, put down on the counter 
a counterfeit shilling. The shopman took it up 
& said that it was bad. Prisoner then quitted the 
shop, leaving the coin there : — Ifeld : i)iasoner had 
“ uttered & put off ” the counterfeit shilling 
within the meaning of the statute. — R. t;. Welch 
(1851), 2 Den. 78; 4 New Sess. Cas. 583; 20 
L. J. M. C. 101 ; 16 L. T. O. S. 539 ; 15 J. P. 69 ; 
15 Jur. 136, 0. C. R. 

7773. Coin given in charity.] — The giving of 

a piece of counterfeit money in charity is not an 
uttering within Coinage Offences Act, 1832 
(c. 34), although the person may know it to be 
counterfeit ; as, in cases of tins kind, there must 


be some intention to defraud. — R. v. Page (1837), 
8 C. & P. 122. 

Annotation : — Conid. R. v, (1845), 1 Cox, 0. 0. 260. 

7774. -.] — Where a person gave a 

counterfeit coin to a woman with whom he had 
shortly before had intercourse, it was held to be 
an uttering within 2 Will. 4, c. 34, s. 7. Semble : 
giving away counterfeit money in charity is an 

uttering within the above Act. — R. v, (1846), 

1 Cox, C. C. 250. 

7776. Proof of guilty knowledge — Similarity to 
currency.] — The similarity of base coin to the 
current coin is evidence of a fraudulent intent in 
those who have uttered it. — R. v, Lowe (1829), 
1 Lew. C. 0. 43. 

7776. Subsequent possession.] — On a charge 

of uttering, possession of bad money five days 
after may be given in evidence to show guilty 
knowledge. — R. v . IIarrison (1834), 2 Lew. C. C. 
118. 

7777. Subsequent uttering.] — On an in- 

dictment for uttering counterfeit com, in order to 
prove a guilty knowledge, evidence may be given 
of a subsequent uttering by prisoner of counter- 
feit coin of a different denomination to that men- 
tioned in the indictment. — R. v . F'orster (1855), 
Dears. 0. C. 456 ; 19 J. P. 280 ; 3 C. L. R. 081 ; 

0 Cox, C. C. 521 ; sub nom, R. v , Foster, 24 
L. J. M. C. 134 ; 26 L. T. O. S. 119 ; 1 Jur. N. S. 
407 ; 3 W. R. 411, C. O. R. 

7778. Previous conviction.] — On an in- 

dictment for uttering a counterfeit coin after a 
previous conviction, such previous conviction for 
uttering false coin cannot be put in evidence for 
the purpose of proving guilty knowledge. — R. v. 
Goodwin (1867), 10 Cox, C. C. 634. 

7779. I — Whether passing of one coin suffi- 
cient.] — A charge of uttering counterfeit coin 
founded on the passing of one coin, with no proof 
of the possession by prisoner at any time of other 
counterfeit coins, would generally fail (Channell, 
J.).— R. V. OiJJS, [1900] 2 Q. B. 758 ; 60 L. J . Q. B. 
918 ; 83 L. T. 251 ; 64 J. P. 518 ; 49 W. R. 76 ; 
16 T, L. R. 477 ; 44 Sol. Jo. 593 ; 19 Cox, C. 0. 
554, C. 0. R. 

Annotations: — Mentd. R. v. Wyatt, [1904] I K, B. 188, 

R. V. Smith (1905), 92 L. T. 208 ; R. v. Bond, [1906] 2 
K. B. 389 ; R. v . Boyle & Merchant, [1914] 3 K. B. 339 ; 

R. V. Shollakor, [1914] 1 K. B. 414 ; Perkins v. Jeffery, 
[1915] 2 K. B. 702 ; R. v. Thompson, [1917] 2 K. B. 630 ; 

R. V. Lovegrove, [1920] 3 K. B. 643. 

7780. -.] — In law one bad coin uttered 
is quite enough for a conviction (Lord Alver- 
stone, C.J.). — R. V, Lee (1908), as reported in 1 
Cr. App. Rep. 5, C. C. A. 

Armoialiona : — Mentd. R. v. Joyce (1908), 72 J. P, 483 ; 

R. V. Laws (1908), 72 J. P. 271 ; R. v. Warner (1908), 73 
J. P. 53. 


Bradford (1840), 2 Craw. & D. 41. — 

IR. 


d. 


Proof of iniention un- 


necessary.] — In order to constitute the 
ofConoo denied by Penal Code, s. 231. 
It Is not necessary that the counterfeit 
coin should bo made with the primary 
intention of its being passed, as 
genuine ; it is sufficient it the rekem- 
blauco to the genuine coin is so close 
that it is capable of being passed as 
such, — R. V. Qadib Bakhbh (1907), 
I. L. R. 30 AU. 93.— IND. 


e. Proof of knowledge unnecessary.] 
— There were two indictments against 

S risoner, one for counterfeiting coin ; 

10 other for putting off counterfeit 
coin at a lower rate than by Its 
denomiziation It Imported : — Hola ; It 


was not necessary to aver that the 
person charged knew that the coin 
was false or counterfeit. — R. v. Hates 
(1840), 1 Craw^ & D. 440.— IR. 

PART XXII. SECT. 2, SUB-SECT. 3. 

f. What amounts to uttering — Ouilty 
knowledge essential,] — The gist of an 
offence imder Penal Code, s. 241, 
is that a person shoiild deliver or 
attempt to induce any other person to 
receive as genuine coin known to be 
counterfeit. — R. v. SooRUT (1872), 
4 N. W 62.— IND. 

Substituting counterfeit coin 

for genuine coin received in change 
— dtr demanding genuine coin.] — The 
substitution of a counterfeit shilling 
for a genuine shilling received in change 


& demanding a genuine one for the 
coimterfeit was uttering imder 2 Will. 
IV. c. 34, & it was not necessary to 
libel uttering it as genuine. — H.M. 
Advocate v . Mooney (1851), 24 So, 
Jur. 68 ; 1 Stuart, 128.-^COT, 


7776 i. Proof of guilty knowledge — 
Similarity to currency.] — On an indict- 
ment for uttering, etc., a piece of false 
& counterfeit coin, apparently intended 
to resemble and pass for a piece of 
the Queen’s good & legal current coin, 
it is a question for the jury whether 
the coin produced supports the indict- 
ment, & If they should be of opinion 
that the coin was not intended by the 
maker to pass as a good coin, they 
should acquit. — R. v. Byrne (1852). 
6 Cox, C. C. 475.— IH. 
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SecU 2. — Coinage ojfeywes : Sub-sects* S 

7781. Form ol indictment — Double uttering.] — 

The charge in an indictment on 15 Geo. 2, c. 28, 
s. 3, for uttering false money twice, or oftener, 
within ten days, must, to warrant the year’s 
imprisonment inflicted by the third section of the 
Act, be contained in one count. — R. v, Tandy 
( 1799), 2 Leach, 833, C. 0. R. 

Annotuiion : — Mentd. R. v. Clarke (1853), 17 J. P. 391. 

7782. Uttering & possession.] — In an in- 

dictment, charging prisoner with uttering false 
coin, & with having other counterfeit money in 
his possession, the fact of uttering should be dis- 
tinctly charged in the count for the latter offence, 
& not with reference to another coimt. — R. v» 
Kelly (1799), 3 Esp. 28. 

7783. Previous conviction — Proof of — Coinage 
Offences Act, 1861 (c. 99), s. 37.] — R. v. Goodwin, 
No. 7778, ante. 

7784. .] — A. was indicted under 

sect. 12 of the above Act for feloniously having in 
his possession counterfeit coin, after a previous 
conviction for uttering counterfeit coin : — Held : 
sect. 37 applies to a trial on an indictment under 
sect 12, & therefore the previous conviction could 
not be proved until the jury liad foimd A. guilty 
of the subsequent offence. — R. v. Martin (1869), 
L. R. 1 C. C. R. 214 ; 39 L. J. M. C. 31 ; 21 L. T. 
469 ; 34 J. P. 196 ; 18 W. R. 72 ; 11 Cox, 0. G 
343, C. C. R. 

7785. .] — Where an indictment 

charged a felonious uttering of counterfeit coin 
after a previous conviction for the offence of utter- 
ing counterfeit coin, & prisoner was arraigned & 
tried upon the subsequent offence &- found guilty, 
& then upon arraignment as to the paii of the 
indictment which charged that he had been pre- 
viously convicted, denied that he had been so 
previously convicted, &; the jury after inquiry 
found that he had not been so previously con- 
victed i—lleld : prisoner could not be convicted 
of the misdemeanour of uttering the counterfeit 
coin.— R. V. Thomas (1875), L. R. 2 C. C. R. 141 ; 
44 L. J. M. C. 42 ; 31 L. T. 849 ; 39 J. P. 212 ; 
23 W. R. 344 ; 13 Cox, C. C. 52, 0. C. R. 

Annotation: — Befd. R. r, Russell (1910), 6 Cr. App. Rep. 

78. 

7786. .] — Prisoner having been 

found guilty by the verdict of a jury of any of the 
misdemeanours, crimes, or offences mentioned in 
sects. 9, 10, & 11 of the above Act, is sufficient to 
satisfy the word “ convicted ” in sect. 12 of that 
Act, w^hich enables the conviction of a person for 
felony who has committed any^ of the misdemean- 
ours, crimes, or offences mentioned in sects. 9, 10, 
& 11, after having been convicted previously of 
any of such misdemeanours, crimes, or offences. 
Evidence therefoi*e of such finding is sufficient to 
support an indictment under sect. 12, & it is not 
necessary to prove that final judgment was given 
upon such finding. — R. v. Blaby, [1894] 2 Q. B. 
170 ; 63 L. J. M. C. 133 ; 70 L. T. 879 ; 58 J. P. 
576 ; 42 W. R. 511 ; 10 T. L. R. 431 ; 38 Sol. Jo. 
420 ; 18 Cox, C. C. 5 ; 10 R. 277, C. C. R. 

Anrwtation : — ^Reld. R. v. Rabjohus (1913), 109 L. T. 

7787. Arraignment.] — R. v. Russell (1910), 

6 CV App. Rep. 78, C. C. A. 

7788. Joint uttering — Utterings by both.] — If 
two utterers of counterfeit coin, with a general 
community of purpose, go different ways, & utter 
coin apart from each other, dc not near enough 
to assist each other, their respective utterings are 


not joint utterings by both. — R. v. Manners 
(1837), 7 0. & P. 801. 

Annotation : — Re!d. R. v. West & Jones (1847), 2 Cox, C. 0. 

237. 

7789. .] — If two persons jointly pre- 

pare counterfeit coin, & then utter it at different 
shops, apart from each other, but in concert & 
intending to share the proceeds, the utterings of 
each are the joint utterings of both, & they may 
be convicted jointly. — R. v. Hurse & Dunn 
( 1841), 2 Mood. & R. 360, N. P. 

Annotation : — ^Refd. R. v. West & Jones (1847), 2 Cox, C. C. 

237. 

7790. .] — Prisoners together uttered a 

bad half-crown. Shortly afterwards they sepa- 
rated, & one of them went to a shop & uttered 
another bad half-crown, & then the other went to 
the same shop & uttered a tliird bad half-crown, 
but at these second & third utterings neither was 
proved to have been near the other : — Held : the 
proof of previous concert would not sustain a count 
for a joint uttering in either of the second or third 
utterings. — R. v. West & Jones (1847), 2 Cox, 
C. C. 237. 

7791. Uttering by one.] — Prisoners, Jobe 

Else & Sarah Else, were indicted for uttering a bad 
shilling to B. <&; having another bad sliilling in 
their possession at the time. The uttering was 
by the woman alone in the absence of the man : — 
Held: the man was not hable to be convicted 
with the actual utterer, although proved to be 
the associate of the woman on the day of the 
uttering, & to have had other bad money for the 
purpose of uttering. — R. v. Else (1808), Russ. & 
Ry. 142, C. C. R. 

Annotation: — Dbtd. dfc N.F. R. v. Oroonwood (1852), 5 Cox, 

(L C. 521. 

7792. .] — If two prisoners are in- 

dicted for uttering a counterfeit shilling, having 
another counterfeit shilling in their possession ; 
it is not necessary to prove with certainty which 
of the pieces w^as found on them unuttered, if 
both the pieces of money arc proved to be counter- 
feit ; & if it appear that the two prisoners went to 
a shop, & that one of them went in & uttered the 
bad money, having no more in her possession, & 
the other stayed outside the shop, having other 
bad pieces of money, both may be convicted ; the 
uttering & the iiossession being both joint. — R. v. 
Skerrit (1826), 2 C. & P. 427. 

Annotation : — Refd. R. v. JonoB (1841), 9 C. & P. 761. 

7793. .] — Where one of two persons 

in company utters counterfeit coin, other 
counterfeit coin is found on the other person, they 
are jointly guilty of the aggravated offence, under 
Coinage Offences Act, 1832 (c. 34), s. 7, if acting 
in concert, &> both knowing of the possession. — 
R. V. Gerrish & Brown (1839), 2 Mood. & R. 
219, N. P. 

Annotation : — Befd. R. v. Wiley (1850), 2 Den. 37. 

7794. .] — On an indictment for a 

joint uttering of counterfeit coin, where both 
defts. are not present at the time of the uttering, 
the true question seems to be, whether the one 
was so near the other as to help the other to get 
rid of the counterfeit coin. — R. v. Jones (1841), 
9 C. & P. 761. 

7795. .] — A. & B. were indicted for 

jointly uttering counterfeit coin. The evidence 
was, that A. went into a shop & uttered the same, 
B. remaining outside at a distance of fifty yards ; — 
Held : before B. would be convicted it must be 
shown that he was so near to A. as to be able to 
assist her in such uttering as by a sign, etc. Sed 
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gw-— K. V. Hayes & Mayes (1846), 7 L. T. O. S. 
236 ; 2 Cox, C. 0. 68. 

;—Refd. R. V. West & Jones (1847), 2 Cox, C. C. 


7796, -.] —Prisoner & J. were indicted 

m?* ^ misdemeanour in uttering a counterfeit coin. 
The uttering was effected by J. in the absence of 
prisoner, but the jury found that they were both 
engaged on the evening on which the utteiing 
took place, in the common purpose of uttering 
counterfeit shillings, & that in pursuance of that 
common purpose .1. uttered the coin specified in 
the indictment : — Held : prisoner was rightly con- 
victed as a principal, there being no accessories 
in misdemeanour. — R. v. Greenwood (1852), 
2 Den. 453 ; 21 L. J. M. 0. 127 ; 19 L. T. O. S. 
191 ; 16 J. P. 356 ; 16 Jur. 390 ; 5 Cox, C. 0. 
521, C. C. R. 

An^taiions R. v. Coney (1882), 8 Q. B. D. 534 ; 

Gould 1 ?. Hougrhton, [1921J 1 K. B. 609. 


Sub-sect. 4. — Possession op Counterfeit Coin. 

7797. Intent to use as genuine — Whether an 
offence,]-— .* whether having the possession of 
counterfeit money with intention to pay it away 
as & for good money, is an indictable offence at 
co amon law. — R. v, Parker (1750), 1 Leach, 41. 
AnnoUdion ;~Refd. R. v, Stewart (1814), Russ. & Ry. 288. 

7798. — - — .] — Having counterfeit silver in 

possession with intent to utter it as good, is no 
offence : for there is no criminal act done. — R. v. 
Heath (1810), Russ. & Ry. 184. 

AnnMion Duffdalc v. R. (1853), 1 E. & B. 435. 

7799 . — Having counterfeit silver in 

possession, with intent to utter it as good, is no 
offence, for there is no criminal act done. — R. v, 
Stewaut (1814), Russ. & Ry. 288. 

Annotation Refd. R. v. Jarvis (1855), 26 L. T. O. S. 110. 

7800. — — Guilty knowledge.] — Having a large 
quantity of counterfeit coin in possession, many of 
each sort being of the same date & made in the 
same mould, eacli piece being wrapped in a 
separate piece of paper, & the whole distributed in 
different pockets of the dress, is some evidence 
that the possessor knew that the coin was counter- 
feit & intended to utter it. — R. v. Jarvls (1855), 
Dears. C. C. 552 ; 25 L. J. M. C. 30 ; 26 L. T. O. S. 
no ; 19 J. P. 758 ; 1 Jur. N. S. 1114 ; 4 W. R. 85 ; 
7 Cox, C. C. 53, C. C. R. 


7801. Persons acting in concert — Possession by 
one.] — R. V, Gbrrish & Brown, No, 7793, 
ante, 

7802. ,] — When pieces of counterfeit 

coin are found on one of two persons acting in 
guilty concert, & both knowing of the possession, 
both are guilty xmder Coinages Offences Act, 
1832 (c. 34), s. 8. — R. v, Rogers (1839), 2 Mood. 
C. C. 85 ; Car. & M. 260, n., C. C. R. 

Annotation Refd. R. v. Wiley (1850), 2 Den. 37. 

7803. .] — The following are instances 

of ‘‘ custody or possession ’’ within the meaning of 
Coinage Offences Act, 1861 (c. 99), s. 1 : (1) A per- 
son may be found guilty of possession who acts 
in association with another who has pleaded guilty 
of having the “ matter ” in his possession ; (2) or 
a person who being the tenant & occupier of a 
house knowingly sub-lets a room to another who 
has the “ matter in his possession ; (3) or a 

person who knows that a lodger in his house has in 
his possession & makes use of the “ matter ” in the 
room which he, the lodger, occupies. — R. v, Owen 
(1889), 53 J. P. 822. 

7804. .] — A jury may infer guilty 

possession of counterfeit coins if deft, is found to 
be acting in concert with another who is in actual 
guilty possession. — ^R. v, Johnson (1909), 3 Cr. 
App. Rep. 168, C. C. A. 

7805. Variance in number of coins.] — In 

order to convict a person charged on Coinage 
Offences Act, 1832 (c. 34), s. 8, with having in his 
possession more than tlxrce pieces of counterfeit 
coin, with intent to utter them, it is not necessary 
that the possession should be individual possession, 
but it is enough if the coin be in the possession of 
the person charged, or liis immediate agent ; as 
tlie interpretation clause of the statute, s, 21, 
provides for such a case ; therefore where two 
persons were taken into custody together, one of 
them having on him sixteen pieces of counterfeit 
coin, & the other only two pieces: — Held: tlie 
pepon who had only the two pieces might, in 
point of law, be convicted as well as the person 
who had the sixteen. — R. v, Williams (1842), 
Car. M. 259. 

7806. What amounts to — Constructive posses- 
sion.] — The expression “ possession ” in Coinage 
Offences Act, 1861 (c. 99), s. 1, includes “ con- 
structive ” possession. — R. v. Wetherden (1921), 
16 Cr. App. Rep. 1, C. C. A. 


PART XXII. SECT. 2, SUB-SECT. 4. 

7797 i. Intent to use as genuine — 
Whether an offence.] — A person having: 
the counterfeit coins in nis possession 
which he intended not to part with 
but to keep & use for the purpose of 
cheating cannot be convicted under 
Criminal Law Amendment Act, s. 278, 
which makes it an oflfence for a person 
to have In his possosalon three or more 
counterfeit coins with Intent to alter 
or put ofl the same. — R. v. McMahon 
(1894), 15 N. S. W. L. R. 131 ; 10 
N. S. W. W. N. 204.— AUS. 

h. Guilty knowledge-^Previaus 

conviction for coinage offence.] — In 
judging of the sufficiency of the 
proof of a charge of uttering base 
money the jury were entitled to take 
into consideration that the panel had 
been previously convicted of an offence 
against the coinage act, as an evidence 
of guilty knowledge. — H.M. Advocate 
V, Sutherland & Gibson (1848), 
1 J. Shaw, Just. 135.— SCOT. 

k. Possession of coins similar 

to those uttered.] — A panel was charged 
with six acts of uttering base coin. 


& also with having in possession a 
certain number of coins knowing the 
same to be false & coimterfeit & with 
intent to alter & pass off the same. 
The fact of the coins found in the 
possession of prisoner being identical 
as to date & appearance with those 
uttered by him, was an important 
element for the jury in judging whether 
the panel had the coin in his pos- 
session knowingly & with intent to 
utter the same. — H.M. Advocate v. 
Muir (or Mure) (1858), 3 Irv. 280. — 
SCOT. 

1. Foreign coins.] — An indictment 
alleged that there was a certain 
silver coin known as a half-dollar 
struck by & current in the United 
States, though not current by law in 
this Province, & that defts. had in 
their possession coxmterfeited coin, 
each piece resembling a piece of the 
current coin of the United States 
of the value of fifty cents, & called 
therein half-a-dollar, & also dies used 
to counterfeit the current silver coin 
of the United States called half-a- 
dollar, etc. ; — Held : the indictment 
was bad, for not alleging that the 


counterfeit coin which the defts. had, 
resembled some gold or silver coin of 
the United States ; but that the 
allegation as to the dies was sufficient, 
without alleging that the silver coin 
was not current in this Province. — 
R. V. Tierney (1869), 29 U. C. R. 181. 
—CAN. 

m. Proof of guilty knowledge — 
Necessity to prove coins false .] — It is 
essential to prove that the coins offered 
in evidence of guilty knowledge on an 
accusation of having counterfeit coins 
in one’s possession, are themselves 
counterfeit. — R. v. Bbnham (1899), 
Q. K. 8 Q. B. 448.— CAN. 

n. “ Resembling or apparently in- 
tended to resemble or pass for current 
coin ” — Whether partly completed base 
coin included. 1 — Question whether base 
coin not yet In a condition to be 
uttered but to complete which an 
additional process is necessary can be 
held to fall under the description in 
the statute of coins “ resembling or 
apparently intended to resemble or 
pass for ” current coin. — H.M. Advo- 
cate V. Looa (1839), 2 Swln. 280. — 
SCOT, 
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Criminax Law and Peoceduee. 


. 2. — Coinage offences: Sub-sects. 6, 6 d; 7. 

.3 

SxTB-SECT. 6 . — Making Coinage Tools. 

7807. What are coining tools.] — Prisoner may 
be indicted for having the imlavrol custody of a 
mould ; for a mould being mentioned in the first 
clai^e of 8 & 9 Will. 3, c. 26, it is to be considered 
as included in the general words tool or instru- 
ment, in the subsequent clause. — B. v. Lbnnabd 
(1772), 1 Leach, 90; 2 Wm. Bl. 807, 822; 1 
East, P. C. 170 ; 96 E. R. 476. 

7808. .] — R. V. Ridgeley (1778), 1 Leach, 

189; 1 East, P. 0. 171. 

7809. .]— 8 & 9 Will. 3, c. 26, in that part 

which relates to instruments to mark the eyes, is 
not confined to such instruments as were in use 
when that Act was passed ; it extends to newly 
inserted instruments, which will produce the same 
effect. Nor is it confined to such instruments as, 
used by the hand, tmconnected with any other 
power, will produce the effect. A collar marking 
the edge, by having the coin forced through it by 
machinery, is an instrument within the Act, 
though this mode of marking the edges is of modern 
invention. — R. v, Moore (1826), 1 Mood. 0. 0. 
122 ; 2 C. & P. 235. 

7810. .] — On an indictment on 2 & 3 

Will. 4, c. 34, s. 10, for the felony of making a 
mould intended to make & impress the figure & 
apparent resemblance of the obverse side of a 
sfidlling, it is sufficient to prove that prisoner 
made the mould, & a part of the impression, 
though he had not completed the entire impression. 
— R. V. Foster (1836), 7 C. & P. 494. 

7811. .] — ^A plaster mould had the impres- 
sion of the obverse & reverse side of a half-crown, 
but had no channel by which the metal could be 
poured into the mould : — Held : it was not. such 
a perfect mould as would satisfy the meaning of 
2 & 3 Will. 4, c. 34, s. 10. — R. v. Kidd (1842), 6 
J . P. 537. 

7812. .] — Upon an indictment against a 

party under 2 & 3 Will. 4, c. 34, s, 10, for having 
in his possession a mould, upon which was made & 
impressed the figure, on one of the sides, of a 
shilling, it is not sufficient to show that prisoner 
has in his possession a mould, on one side of which 
there is a perfect impression, but without the 
channel through which the metal runs, unless it 
can also be shown that coin can be made by it. — 
R. V. Macmillan (1843), 2 L. T. O. S. 247 ; 1 
Cox, C. 0. 41. 

7813. ,] — <A galvanic battery is a machine 

within the meaning of sect. 21 of Coinage Offences 
Act, 1861 (c. 99).--R. v. Cover (1863), 9 Cox, C. C. 
282. 

7814. For foreign coin.] — R. v. Bell 

(1753), Fost. 430 ; 1 East, P. C. 169. 

Annotation :~Mentd. R. v. Jarvis (1757), 1 East. 643. 

7815. Making though innocent agent.] — Prisoner 
employed a die-sinker to make, for a pretended 
innocent purpose, a die calculated to make 
shillings ; the die-sinker, suspecting fraud, in- 
formed the Comrs. of the Mint, & imder their 
dii^ctions made the die for the purpose of detecting 
prisoner : — Held : the die-sinker was an innocent 
agent, & prisoner rightly convicted as a principal 
imder 2 & 3 Will. 4, c. 34, s. 10. — R. v. Bannen 
(1844), 1 Car. & Kir. 295 ; 2 Mood. C. C. 309 ; 
8 J. P. 628, C. C. R. 

Antwiaiion: — Eefd. R. t?. Valler (1844), 1 Cox» 0. C. 

84. 


Sub-sect. 6. — ^Possession of Coinage Tools. 


7816. An offence.] — R. v, Sutton (1737), Lee 
temp. Hard. 370 ; 2 Stra. 1074 ; 96 B. R. 240. 

Annotations : — ^Dbtd. R. v. Heath (1810), Russ. & Ry. 184. 
Refd. Dugdale v. R. (1853), Deare. 0. C. 64 : R. v. Roberta 
(1866), 7 CJox, C. O. 39. Montd. R. v. Soofleld (1784), 
Cald. Maxr. Cas. 397. 


7817. What amounts to possession.] — The police 
entering prisoner’s house in his absence took from 
some persons inside a plaster of Paris mould of a 
half-crown, part of which was still wet, after a 
resistance on their part, & an attempt by them, to 
destroy the mould. Material suitable for melting 
lead & making plaster of Paris moulds were found 
in various parts of the house. Shortly afterwards 
prisoner came in. He had passed a bad half- 
crown thirteen days before, but there was no 
evidence to show that it was made in the mould 
seized : — Held : there was sufficient evidence to 
justify the conviction of prisoner for knomngly 
&> without lawful excuse f^oniously having in his 
custody & possession a mould on which was 
impressed the figure & apparent resemblance of 
the obverse side of a half-crown. — R. v. Weeks 
(1861), Le. Ca. 18 ; 30 L. J. M. C. 141 ; 4 L. T. 
373 ; 25 J. P. 357 ; 7 Jur. N. S. 472 ; 9 W. R. 
653 ; 8 Cox, C. C. 455, C. C. R. 

Annotation : — Mentd. R. v. Bond, [1906] 2 K. B. 3S9. 


7818. Possession by wife.] — If a woman 

destroys coining implements to screen her husband, 
it is not a possession witliin 2 & 3 Will. 4, c. 34, 
s. 10. 

If coining implements are found in an apartment 
common to a man, his wife, & their child, the 
presumption is that the man alone is in possession. 
But tliis may be rebutted by proof that the wife 
was acting separately & independently. — R. v. 
Boober (1850), 14 J. P. 356 ; 4 Cox, 0. C. 272. 

7819. Lawful authority or excuse — Onus of 
proof.] — Indictment under Coinage Offences Act, 
1861 (c. 99), s. 24, that prisoner knowingly & 
without lawful excuse feloniously had in his pos- 
session dies impressed with the resemblance of 
the sides of a sovereign. Prisoner ordered dies, 
impressed with the resemblance of the sides of a 
sovereign, of the maker. The maker gave in- 
formation to the police, who communicated wdth 
the authorities of the Mint. The latter authorities, 
tluough the police, gave the maker permission to 
give them to prisoner. He did so, & they were 
found in prisoner’s possession : — Held : (1) it was 
necessary in the indictment to negative lawful 
authority or excuse, notwithstanding that the 
burden of proof lay upon accused ; (2) the word 
“ excuse ” includes “ authority,” & therefore the 
indictment was good ; (3) there was no evidence 
to go to the jury of lawful authority or excuse ; 
(4) prisoner being knowingly in possession of the 
ffies, had a sufficient guilty knowledge to constitute 
felony, whatever his intention as to their use might 
be. — R. V, Harvey (1871), L. R. 1 C. C. R. 284 ; 
40 L. J. M. C. 63 ; 23 L. T. 856 ; 36 J. P. 246 ; 
19 W. R. 446 ; 11 Cox, C. C. 662, C. C. R. 

Annotations: — As to (2) Beld. Dloklns v. Gill (1896), 75 

L. T. 32 ; Lyons r. Wilkins, [1899] 1 Cb. 255. 

7820. — Innocent motlvej — Where a person 
is, without authority from the Crown, in possession 
of a die which is to his knowledge for making a 
fictitious stamp, the fact that ho is in possesion 
of it with an innocent motive does not of Itself 
constitute a ” lawful excuse ” within the meaning 
of sect. 7, sub-sect, (c) of the Post Office (Protec- 
tion) Act, 1884 (c. 76), & he is therefore under such 
circumstances liable to the penalty imposed by 
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that sect. — Dickins v. Gill, [1896] 2 Q. B. 310 ; 
66 L. J. M. 0. 187 ; 75 L. T. 32 ; 60 J. P. 488 ; 
44 W. B. 686 ; 12 T. L. B. 427 ; 40 Sol. Jo. 617 ; 
18 Oox, C. 0. 384. 


Right of Crown to treasure trove .] — See Con- 
stitutional Law, Vol. XI., p. 688. 

Inquests on treasure trove .] — See Coroners, 
Vol. XIII., p. 236. No. 50. 


Sub-sect. 7. — ^Procuring Coin or Dies. 

7821. Procuring counterfeit coin — ^Evidence of 
intent.] — Procuring base coin with intent to utter 
it as good, is a misdemeanour. Having a large 
quantity of such coin is evidence of having pro- 
cured it with such intent, unless there are other 
circumstances to induce a suspicion that deft, was 
the maker. — B. v. Fuller & Bobinson (1816), 
Buss. &; By. 308. 

Annotaiiom : — Apld. Dugdale v. R. (1853), Dearfl. C. C. 64. 
Folld. K. V. Jarvis (1855), 7 Oox, C. 0. 53. Reid. R. v, 
Roberts (1855), 4 W, R. 128 ; R. v. Bond, [1906] 2 K. B. 
389. 

7822. -.] — B. V. Brown (1823), 1 Lew. 
C. C. 42. 

7823. Procuring die — Evidence of intent.] — B. 

V, Boberts, No. 7767, an/e. 


Sect. 3.—CONCEALING TREASURE TROVE. 

7824, Nature of offence — Innocent finder.] — The 

offence of concealment of treasure trove thesauri 
invenii fraudulosa occuliatio consists in wilfully, 
knowingly, & unlawfully, concealing the treasure 
found, from the Queen, knowing it to be found. 

Neither the indictment nor the inquisition need 
aver that the concealment is fraudulent where 
there is an averment that the treasure had been 
unlawfully, wilfully & knowingly concealed. 

The offence is not confined to the finder only ; 
therefore, where an innocent finder of old gold 
disposed of it as brass to two prisoners, who knew 
of its finding, & knew that it was gold : — Held : 
the latter were rightly convicted. — B. v. Thomas 
& Willett (1863), Le, & Ca. 313 ; 3 New Bep. 
141 ; 33 L. J. M. 0. 22 ; 9 L. T, 488 ; 28 J. P. 
5 ; 12 W. B. 108 ; 9 Cox, C. C. 376, C. C. B. 
Annotation : — Refd. R. v. Toolo (1867), 11 Cox, 0, C. 75. 

7825. Form of indictment.] — B. v. Thomas <& 
Willett, No. 7824, ante. 


Sect. 4. —SMUGGLING. 

7826. What are offensive weapons.] — A person 
armed only with a common whip, who aids Sn 
assists other persons armed with firearms & other 
offensive weapons, in smuggling goods, is not a 
felon within the statute 9 Geo. 2, c. 35, s. 10, a 
common whip not being an offensive weapon 
within the meaning of the Act. — B. v. Fletcher 
(1742), 1 Leach, 23 ; 2 Stra. 1166 ; 93 E. B. 1103. 

7827. -.] — B. V. Hutchinson (1784), 1 
Leach, 339. 

7828. — -.] — B. V. Bose (1784), 1 Leach, 
342, n. 

7829. -.] — B. V. Oosans (1785), 1 Leach, 

342, n. 

7830. .] — A stick held to be an “ offensive 

weapon ** within 7 Geo. 2, c. 21, though not of 
extraordinary size, & though it might in general 
be used as a walking stick. — ^B. v, Johnson (1822), 
Buss. & By. 492. 

Annotation : — Refd. R. v. Merry (1847), 9 L. T. O. S. 202. 

-.] — Senible : bats, which are long 
poles used by smugglers to carry tubs of spirits, 
are offensive weapons within the meaning of the 
6 Geo. 4, c. 108, s. 56. — B. v. Noakes (1832), 5 
C. & P. 326. 

Annotations: — Mentd. R. v. Mullins (1848), 12 J. P. 776 ; 

R. V. Boyes (1861), 7 Jar. N. S. 1158 ; R. v. Baskerville, 

[1916J 2 K. B. 658. 

7832. Rescue of smuggled goods — By armed 
men.] — B. v. Fbanklyn (1782), 1 Leach, 265 ; 
Cald. Mag. Cas. 244. 

7833. Shooting at customs vessel — Must be 
malicious.] — Indictment on 52 Geo. 3, c. 143, for 
shooting at a vessel of the customs, & also at an 
officer of the same, on the high seas : — Held : to 
constitute the offence unde;r this statute the shoot- 
ing must be malicious. — B. v. Bbynolds (1821), 
Buss. <&; By. 465. 

7834. Proof of goods being uncustomed.] — B. v. 
Shelley (1784), 1 Leach, 340, n. 

7835. Degree of liability.] — In smuggling goods 


part XXII. sect. 2, SUB-SECT. 7. 

7821 i. Procuring counterfeit coin — • 
Evidence of intent.] — Indictment at 
common law, for procurin^r two pieces 
of base coin, made & count,erfoited to 
the resemblance of a shill in^r. The 
coins, when produced in evidence, 
appeared to bear the stamps of 
shillings, & to have been at one time 
plated or silvered, but they were then 
much rubbed & worn, especially at the 
edges, where the copper distinctly 
appeared. In fact, no person of 
ordinary observation would have re- 
ceived them if tendered by daylight. 
Sixty-nine other pieces of copper 
coin, made to resemble shillings & 
half-crowns In size & impression, but 
without any oolourine matter whatever 
upon them, wore also found in the 
prisoner's possession. The prisoner 
was convicted : — Held : the coins 
Bufflciently resembled the current coin 
to warrant the conviction. — R. v. 
Smith (1832), 1 Craw, & D. 176.— IR. 

PART XXIL SECT, 3. 

7825 i. Form of indictment.] — It Is 
not necessary in an indictment for 
concealing treasure trove to allege 


an inquisition before the coroner, or 
to show the title of the Crown by office 
found. — R. v. Toole (1867), 11 Cox, 
G. C. 75.— IR. 


PART XXII. SECT. 4. 

o. Possession of package primA 
facie evidence of knowledge of its con- 
tents.] — The fact that a person has 
certain packets of goods in his pos- 
session. which he is in the ewjt of 
importing into Australia is evidence 
that he is aware of tho contents of 
such packages &; is in poasession of such 
contents within the meaning of 
Customs Act, 1901. — Irving v. Nishi- 
MURA (1907), 6 C. L. R. 233.— 
AUS. 

p. Form of indictment — Musi con- 
tain allegation of intent to defraud the 
revenue.] — An indictment for smug- 
gling, charged in several counts : That 
deft. unlamuUy landed alcohol, subject 
to duty, & thereby smureled the same ; 
that deft, unlawfully landed alcohol, 
subject to duty, without reporting to 
the Treasurer, & thereby smuggled, 
etc. ; that deft, landed the alcohol 
without a permit, & thereby smuggled, 
etc. ; that deft, landed alcohol with- 


out paying the duties : — Held : the 
indictment was insufficient ; as the 
more unlawful lauding of goods with- 
out alleging any attempt to defraud the 
revenue, did not constitute tho offence 
of smuwling. — R. v. Cassidy (1860), 
4 All. i^3.— CAN. 


q. Search for smuggled goods — Break- 
ing open buildings — Necessity for sworn 
information presence of justice .] — 
By Revenue Act, 11 Viet. c. 2, a 
revenue officer is authorised to enter 
any building wherein he shall have cause 
bo suspect smuggled goods to be con- 
cealed, provided that before entry, 
iiformation on oath shall be given to a 
iustloe of the peace, that such officer 
las reasonable cause to suspect such 
poods are concealed therein. &c that 
luoh justice shall go with the officer 
;o such building, & authorise him to 
>nter & search for goods, & if the doors 
>0 closed & admission denied, then, 
liter first demanding to be admitted 
fc declaring the purpose of the entry, 
t shall be lawful for the justice to 
lirect the officer to enter the building 
fc search for goods : — Held : to justffy 
he breaking open a building, there 
ihould have been, (1 ) a written informa 
ion on oath ; & (2) the actual presence 
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Sect, 4. — Smuggling. Parts XXIII. & XXIV, 
Sect. 1 ; S'v^'sects. 1 2.] 

all present & aiding are principals & equally 
liable to the whole penalty. — K. v. Manning 
(1739), 2 Com. 616 ; 92 E. R. 1236. 

Annotation: — ^Menid. Burnell v. Hunt (1841), 5 Jur. G50. 

7836. Limitation of time for prosecution — Not 
applicable to conspiracy.] — The 120th sect, of 
3 & 4 Will. 4, c. 63, enacts “ that all suits, indict- 
ments, & informations exhibited for any offence 
against this or any other Act relating to the cus- 
toms, in any of His Majesty’s cts. of record at 
Westminster, or in Dublin, or in Edinburgh, or 
in the Royal cts. of Guernsey, Jei*sey, Alderney, 
Sark, or Man, shall & may be had, brought, or 
sued, or exhibited within three years next after 
the date of the offence committed : — Held ; this 
limitation did not apply to an indictment for a 


AND Procedure. 

conspiracy to commit any of the offences against 
the same Act, but was confined to indictments, 
informations, etc., under sects. 76, 112, in the 
name of the Attorney-General in one of the cts. 
of record at Westminster. — R. v. Thompson 
(1851), 16 Q. B. 832; 20 L. J. M. C. 183; 17 
L. T. O. S. 72 ; 15 J. P. 484 ; 16 Jur. 654 ; 5 
Cox, C. C. 166 ; 117 E. R. 1100. 

Annotations: — Befd. R. v. Stoddart (1909), 73 J. P. 348. 
Mentd. R. v. Manning: (1883), 12 Q. B. D. 241 ; R. v. 
Plummer, [1902] 2 K. B. 339. 

7837. Jurisdiction of quarter sessions.] — ^ 

indictment lies to the quarter sessions for lighting 
fires on the coast contrary to stat. 47 Geo. 3, 
Sess. 2, c. 66, & if it be removed & deft, tried & 
convicted before a judge at nisi prius, this ct. 
shall award sentence. — R. v. Cock (1815), 4 M. & S. 
71 ; 105 E. R. 762. 


Part XXIII. — Offences relating to Elections. 

See Elections. 


Part XXIV. — Offences on the High Seas. 


Sect. 1. —PIRACY. 

Sub-sect. 1. — Piracy Jure Gentium. 

7838. Not a felony at common law.] — Piracy on 
the high sea^ is not felony by Statute or common 
law, otherwise if committed in a creek or port. — 
,Anon. (1604), Moore, K. B. 756 ; 72 E. R. 886. 

.7839. .] — No attainder of piracy wrought 

parruption of blood, for it was no offence at com- 
in In law. — R. v. Morphes (1696), 1 Salk. 85 ; 91 
impR. 80. 

sh}7840. Nature of offence.]— Piracy is only a 
haa term for robbery, piracy being a robbery com- 
thftted within the jurisdiction of the Admlty. If 
any man be assaulted within that jurisdiction <&: 
his ship or goods violently taken away without 
legal authority this is robbery & piracy. If the 
mariners of any ship shall violently dispossess the 
master & afterwards carry away the slup itself or 
any of the goods or taclde, apparel or furniture, 
with a felonious intention, in any place where the 
Lord Admiral has or pretends to have jurisdiction, 
this is also robbery & piracy (Sir Charles Hedges, 
J., in his charge to Grand Jury). — R. v. Dawson 
(1696), 13 State Tr. 451. 

Annotations : — ^Refd. A.-G. for Colony of Hong: Kong: v. 

Kwok-a-Singf (1873), L. K. 5 P. C. 179. Mentd. Sive- 

wrlgrht V. Alien, [1900] 2 K. B. 81. 


7841. -.] — Pei*sons alleged to be pirates may 
be such witliin the strict meaning of the term, 
although the violence they commit originates in 
rebellion against the government of their country. 
— The Magellan Pirates (1853), 1 Ecc. & Ad. 
81 ; 22 L. T. O. S. 319 ; 18 Jur. 18 ; 164 E. R. 47. 

7842. .]— R. V. May & Bishop (1696), 2 

East, P. 0. 796. 

7843. .] — If goods be laden on board a 

ship, with a special trust to deliver them at a 
certain place, the captain is not guilty of piracy 
by fraudulently converting them to his own use. — 
R. V. Mason (1723), 8 Mod. Rep. 74 ; 88 E. R. 58. 

7844. .] — PiraticaUy stealing a ship’s 

anchor & cable is a capital offence by the marine 
laws, & triable under Offences at Sea Act, 1536 
(c. 15), the 39 Geo. 3, c. 37, not extending to this 
case. The stealing is equally an offence, though 
the master of the vessel concur in it, & though the 
object is to defraud the underwriters, not the 
ownei’s. — R. v. Curling (1807), Russ. & Ry. 123, 
C. C. R. 

7845. .] — Where Chinese coolies conveyed 

on freight murdered the captain, overpowered the 
crew & ran the ship ashore : — Held : it was an 
act of piracy. — Palmer v. Naylor (1854), 10 
Exch. 382 ; 23 L. J. Ex. 323 ; 24 L. T. O. S. 83 ; 
18 Jur. 961 ; 2 W. R. 621 ; 2 C. L. R, 1202 ; 156 


of the justice at the breaking: ; his 
being: near to the place was not suffi- 
cient. — R. v.Walsh (1852), 2 All. 387. — 
CAN. 

r. Form of information . } — The alleg:a- 
tion that the ^oods were imported 
into this province from the United 
States, contrary to the Acts of General 
Assembly in such case made & pro- 
vided, is not a sufficient allegation of an 
offence under 6 Wm. IV. c. 4, s. 4, 
which Imposes a forfeiture of all goods 
which shall be landed before they are 


reported at the Treasurer's office & 
a permit obtained, etc., & a judgment 
obtained on an information by the 
A.-G. was arrested thereon. — A.-G. v. 
250 BABREm OF Fish (1838), Bor. 
625.— CAN. 

8. .] — In an Information for 

smuggling laid under Customs Act, 
8. 142, it is a sufficient averment to 
allege that defts. in order to defraud 
the revenue of Canada did evade the 
payment of the duties upon dutiable 
goods imported by them into Canada ; 


& did fraudulently import such goods 
into Canada without due entry in- 
wards of such goods at the custom 
house. It is not necessary to charge 
defts. with all the offences mentioned 
in such sect. : Sc the information is 
good in law if it sets out any one of the 
offences mentioned in the sect. — R. v. 
Lovejoy (1905), 9 Exch. C. R. 377 ; 
25 C. L. T. 141.— CAN. 

t. Liability of foreigners.] — R, v. 
Demoolanaab (1825), Sm. & Bat. 
438.— IR. 
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E. R. 492, Ex, Ch. ; affg, S. 0. sub nom. Naylor v. 
Palmer (1853), 8 Exch. 739. 

Annotations : — Reid. Kleinwort v, Shepard (1859), 1 E. & E. 

447 ; Sivewrlght v. Allen (1906), 75 L. J. K. B. 476 ; 

Bolivia Republic v. Indemnity Mutual Marine Assoe., 

[1909] 1 K. B. 785. Mentd. Lozano v. Jansen (1859), 5 

Jur. N. S. 1401 ; Cory v. Burr (1883), 8 App. Caa. 393. 

7846. .] — The Eliza Garnish (1853), 7 

L. T. 049. 

7847. .] — A pirate is hostis kumani generis 

(Coke, 0.J).~-R. v. Marsh (1015), 3 Bulst. 27 ; 
81 E. R. 23. 

7848. Distinguished from treason.] — R. 

r. Vaughan (1090), 13 State Tr. 485 ; Post. 
220 ; 2 Salk. 034 ; Holt, K. B. 089 ; 90 E. R. 
1280. 

Annotations : — Reid. Sparenburgh v. Bannatyne (1797), 1 

Bos. & P. 163. Mentd. Mulcahy v. R. (1807), 15 W. R. 

446 ; R. V. McCaflerty (1867), 10 Cox. C. C. 603 ; R. v. 

Lynch (1903), 72 L. J. K. B. 107 ; R. v. Casement (1916). 

86 L. J. K. B. 467. 

7849. -.]— R. V. Evans (1782), 1 
East, P. C. 80 ; 2 East, P. C. 798. 

7860. Distinguished from piracy in extra- 

dition treatyj — Under 0 & 7 Viet. c. 76, an Act 
for giving effect to a treaty between England &; 
the United States for the apprehension of certain 
offenders, there is no power to commit accused 
persons to gaol for the purpose of being delivered 
up to the United States authorities, unless the 
United States have exclusive jurisdiction to try 
& punish the accused. 

The word “ piracy ” in the treaty does not 
mean piracy jure gentium but a crime made such 
by the municipal law of one only of the parties 
to the treaty & over which that party has exclusive 
jurisdiction. — Re Tern an (1864), 33 L. J. M. C. 
201 ; 28 J. P. 548 ; 11 Jur. N. S. 34 ; 9 Cox, C. C. 

Annotation : — Mentd. lie Windsor (1805), 11 Jur. N. S. 807. 

7851. Distingidshed from piracy in com- 
mercial law.] — A pohey of marine insurance on 
goods & on a voyage up the Amazon from Para to 
Puerto &/or other places on the river Acre & in 
that district contained a clause ; “ Warranted 

free of capture, seizure, & detention . . . piracy 
excepted.’^ The goods were stores & provisions 
which wore shipped, by an agreement between 
the Brazilian & Bohvian Govts., by the latter to 
provision their troops who were in the district 
of El Acre for the purpose of resisting an organised 
expedition which was seeking to overtlu’ow the 
Bolivian Govt, in that district & to establish a 
republic of their own. The organisers of the 
expedition thereupon fitted out two ships which 
were armed for the purpose of intercepting the 
vessel carrying the goods for the Bolivian Govt., 
& they stopped the vessel in which the insured 
goods were carried in the river Acre & seized the 
goods. In an action on the policy : — Held : the 
word “piracy” as used in this pohey meant 
piracy in a popular or business sense, & appUed 
to persons who plundered indiscriminately for 
their own ends, & not to persons who simply 
operated against the property of a partievdar 
State for a pubhc end, h therefore this was not a 
loss by pirates within the meaning of the pohey. — 
Bolivia Republic v. Indemnity Mutual Marine 
Assurance Go., Ltd., [1909] 1 K. B. 785 ; 78 


L. J. K. B. 596 ; 100 L. T. 503 ; 25 T. L. R. 254 ; 
53 Sol. Jo. 266 ; 11 Asp. M. L. G. 218 ; 14 Gom. 
Gas. 150, G. A. 

7852. Forfeiture of ship.] — A sliip which had 
been engaged in acts of aheged piracy, & which, 
before any proceedings had been taken by the 
Grown, had been sold by her owners at a pubhc 
auction to a bond fide purchaser, was afterwards 
arrested by the Crown ; — Held : although the 
ships & goods of pirates were, upon conviction, 
forfeited to the Crown, yet the ship of a pirate 
which had not been piraticahy taken, & which, 
before conviction had been transferred to an 
innocent purchaser, was not hable to seizure by 
the Crown. — R. v, M‘Cleverty, The Telegrapo 
(1871), L. R. 3 P. C. 673 ; 8 Moo. P. C. C. N. S. 43 ; 
40 L. J. Adm. 18 ; 24 L. T. 748 ; 1 Asp. M. L. G. 
03 ; 20 W. R. 242 ; 17 E. R. 229, P. C. 

7853. Form of indictment.] — R. v. Kidd (1701), 
14 State Tr. 147. 

7854. .]— R. V. Bonnet (1719), 15 State 

Tr. 1231. 

Jurisdiction of Courts.] — See Nos. 1042, 1094, 
ante* 


Sub-sect. 2. — Piracy by Statute. 

7855. Suppression of Piracy Act, 1699 (c. 7) — 
Making a revolt — To redress grievances.] — R. v. 

Quelch (1704), 14 State Tr. 1067. 

7856. .] — It is an offence mthin 

sect. 9 of above Act to make a revolt in a ship, or 
to endeavour to make one, though the object is 
not to run away with the ship or to commit any 
act of piracy, but to force the captain to redress 
supposed grievances. — R. v* Hastings & Meharg 
(1825), 1 Mood. 0. C. 82, C. C. R. 

Annotation : — Reid. R. v. M‘Grcgor (1844), 1 Car, & Kir. 

429. 

7857. .] — If the crew, or part 

of the crew, of a ship combine together to resist 
the captain, esi)ecially if the object be to deprive 
him of his command, it will amount to “ making 
a revolt,” within sect. 9 of above Act ; & it would 
be no answer to show that there were grievances, 
which, by their resistance, the men sought to 
redress. 

Piracy at common law involved a charge of 
robbery ; but sect. 9 of above Act makes it piracy 
to create a revolt, or to endeavour to excite a 
revolt. Revolt means something like rebellion 
or resistance to lawful authority. If the crew of 
a ship combine together to resist the captain, 
especially if the object be to deprive him of his 
authority altogether, it amounts to making a 
revolt. The resistance of one person to the 
authority of the captain is not a revolt. Revolt 
means something more than the disobedience of 
one man. — R. v. M‘Gregor (1844), 1 Gar. & Kir. 
429 ; 2 L. T. O. S. 501 ; 8 J. P. 415 ; 1 Gox, 0. G. 
346. 

7858. .] — In an indictment 

under sect. 9 of the above Act, it is no justification 
that the conduct of the captain had been un- 
reasonable or vexatious, or that his orders had 
been unjust. But if the conduct of the captain 


PART XXIV. SECT. 1, SUB-SECT, 2. 

a. Can only laid outside ier- 
rUorial jurisdiction .] — A prisoner was 
charged with piracy on a vessel lying 
writhin a line drawn from one headland 
to another on the coast of Queensland, 


8c between the mainland & an island 
which had been annexed by that 
colony by proclamation : — Reid : the 
locus in quo of the alleged offence was 
within the territorial jurisdiction of the 
Colony, 8c subject to the municipal 
law of the Colony, 8c no act of piracy 


could be there committed. — R. v. 
Jimmy (1875), 4 Q. S. C. R. 130.— AUS. 

b. Form of indictment.] — Qu.: ought 
every felonious taking averred in 
an indictment for piracy be expressly 
laid within the jurisdiction of the 
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Sect, 1. — Piracy: Svb-aect, 2. Sect* 2 .] 

was such as to afford reasonable ground for con- 
cluding that unless the men had imprisoned 
him, the crew, or some one or more of them, would 
have been in danger of their lives, or of suffering 
some grievous bodily harm from his conduct, it 
is an answer to such an indictment. — R. v. Rose 
(1847), 2 Cox, 0. C. 329. 

7859. To avert danger.] — R. v. Rose, 

No. 7868, ante, 

7860. - -.] — The James Camp- 

bell (1847), 7 L. T. 224. 

7861. By inducing desertion.] — A 

seaman engaged by the master of a vessel, & taken 
to sea without any such written agreement having 
been entered into between them as is rendered 
necessary by 7 & 8 Viet. c. 112, s. 2, is not a sea- 
man or mariner within sect. 9 of above Act, & 
therefore is not liable imder that section for maldng 
a revolt, by deserting his vessel in port-, &; inducing 
the rest of the crew to do the same : — Senible : a 
merchant vessel is a ship within the meaning of 
that section. — R. v. Smith (1848), 12 J. P. 762 ; 
3 Cox, C. C. 443. 

7gg2. By seaman irregularly taken to 

sea.] — R. V, Smith, No. 7861, ayite, 

7863. Applies to merchant vessel.] — R. v. 

Smith, No. 7861, ante. 

7864. Confining captain — Merchant Ship- 

ping Act, 1854 (c. 104), ss. 17, 18.] — In an indict- 
ment for confining a captain of a sliip, constructive 
confinement will satisfy the requirements of the 
statute, & tliis will be supported by evidence that, 
although no force was used, the captain was 
restrained by the presence & gestures of prisoners, 
& deprived of his lawful command, & compelled 
to remain in certain parts of the vessel. 

Merchant Shipping Act, 1854 (c. 104), ss. 17, 
18, does not apply to cases where acts of violence 
towards the officers, Sc deprivation of the captain’s 
command take place. — R. v, Jones (1870), 33 
J. P. 791 ; 11 Cox, C. C. 393. 


Sect. 2.— SLAVE TRADE-~KIDNAPPING. 

7865. Distinguished from piracy Jure gentium.] 

— Le Louis (1817), 2 Dods. 210. 

Annotations : — Ck)ll8d. Buron v. Denman (1848), 2 Exch. 
167. Reid. K. V. Serva (1845), 1 Cox, O. C. 292 ; Santos 
V, Illidgre (1859), 5 Jur. N. S. 1358. Mentd. The San Juan 
Nepomuceno (1824), 3 Hag. Adm. 265 ; K. v. Koyn 
(1876), 2 Ex. D. 63. 

7 g 00 . ,] — The slave trade is not piracy by 

the law of nations, nor is it any crime, unless by 
treaty, between nation & nation ; & though it 
may be prohibited by one nation, the subjects of 
another, also proliibiting it, do not acquire a right 
to punish the practice in the former. 

Any formal ratification of the acts of deft, by 


the Crown is equivalent to an express command 
to do the acts, if it be shown to have been fairly & 
properly communicated to the Crown by deft. ; 
proof of representation to, & ratification by, the 
Crown will support a plea, justifying under the 
express command & authority of the Crown. — 
Buron r. Denman (1848), 2 Exch. 167 ; 3 New 
Pract. Cas. 62 ; 6 State Tr. N. S. 625 ; 10 L. T. O. S. 
523 ; 154 E. R. 450. 

Annoiaiiom : — Consd. Feather v, R. (1865), 6 B. & S. 257 ; 
Phillips V. Eyre (1870), L. R. 6 Q. B. 1 ; Mill v. Hawker 
(1874), L. R. 9 Exch. 309 ; Fraois. Times v. Carr (1900), 
82 L. T. 698 ; Johnstone v. Pedlar, [1921] A. 0. 262. 
Eefd. Secretary of State in Council of India v. Kamoohee 
Boye Sahaba (1859), 7 Moo. Ind. App. 476 ; Doss v. 
Secretary of State for India In Council (1875), L. R. 19 
Eq. 509. Mentd. Houlden v. Smith (1850), 19 L. J. Q. B. 
170 ; Santos v. Illidge (1859), 28 L. J. C. P. 317 ; Scott 
V. Seymour (1862), 8 Jur. N. S. 568 ; Loudon Corpn. v. 
Cox (1867), L. R. 2 H. L. 239 ; Rustomgeo v, R. (1876), 
24 W. R. 428 ; Dixon v. Fairer (1886), 18 Q. B. D. 43. 

7867. Importing slaves — Stowaways — Forfei- 
ture.] — Where, on a voyage to C. from R., 
a port in D., to which the vessel belonged, the 
master, discovering two slaves, from D., on board, 
landed & delivered them up at S., the nearest 
British port he could reach, such an importation 
was not held to amount to a forfeiture xmder 
Slave Trade Act, 1824 (c. 113) ; & the ct., upon 
an appeal on behalf of the Crown : — Held : the 
master was ignorant of the slaves being on board, 
& the importation arose from unavoidable neces- 
sity, & declined to disturb the sentence. — Two 
Slaves (1828), 2 Hag. Adm. 273. 

7868. Removal of slaves — Without permission — 
Slave Trade Act, 1824 (c. 113).] — An inhabitant of 
T., after a residence of about a month at B., pur- 
chased there a slave & her four children, aged 
11, 9, 7, & 3, & shortly after embarked with his 
family & them for T., the mother & four childi’en 
being described in the endorsement on the clear- 
ance, as domestic servants in personal attendance 
on himself Sc others of his family ; the owner of 
the vessel, who had a residence at B. & T., also 
embarked with two slaves, bom in his family, 
aged 11 So 1, similarly described in the endorse- 
ment. There had been no Registry Act in the 
island since 1822 ; but the late registrar gave a 
certified copy of the expired registry, Sc there was 
an affidavit of the late owner as to the birth of 
the youngest child. The vessel was seized while 
lying at anchor near the port of H., having cleared 
out for T., Sc preparing to weigh anchor. The ct., 
on appeal : — Held : the circumstances Sc situation 
in which the vessel was seized brought the case 
within the above Act, Sc the removal of none of 
the slaves was protected by sect. 17 of the Act, Sc 
reversed the sentence of the ct. at B., & pronounced 
for the penalties prayed ; for the mother being 
a domestic slave did not make her young children 
domestic slaves imtil they could be put to some 
other occupation, Sc in reference to both trans- 
actions there was no bond fide employment of the 


Admlty., or is it suflScient to lay it to 
have been “ then & there committed, 
referring to the averrmeut of juris- 
diction in the commencement of the 
Indictment ? — R. v. Hartnell (1841), 
2 Leg. Rep. 214. — IR. 

PART XXIV. SECT. 2. 

0 . Importing slaves — Kidnapping.} 
— The ship Jason from Queens- 
land, visited certain islands in the 
South Seas, inhabitants from which 
came out to trade, & were forcibly 
seized, detained Sc brought to Mary- 
borough where they were set free : — 
Held : as the Islanders had been 
detained Sc brought to Queensland in a 


British ship against their wills, the 
oilonco of kidnapping had taken place, 
& the ct. had furlsdlctlon to try the 
persons charged. — K. v. Coath (1871), 
2 Q. S. C. R. 178.— AUS. 

d. Removal of natives — Witfurut 
licence — Proclam^i^m of Kidnapping 
Act, 1872.}— Natives of Islands in the 
Pacific Ocean were engaged before the 
passing in England or proclamation in 
Australia of the Eidnapping Aot, 1872, 
to procure pearl shells Sc b«5he-de-mer 
in Torres Straits. After the proclama- 
tion of the Act in Queensland Sc New 
South Wales certain natives who hod 
been engaged ajs divers were being 
taken from the fishing station to a 


British port to obtain a licence in 
accordance with the Aot. While 
prosecuting such voyage the vessel 
conveying them was seized : — Held : 
as no licence had been obtained, such 
carrying of the natives, they belonging 
to the islands in the Pacino & being 
labourers, was a violation of the Act, 
subjecting the vessel Sc cargo to for- 
feiture. — R. V, The Melanie, The 
Challenor (1873), 12 N. S. W. S. C. R. 
97,127.— AUS. 

e. Pacific Islanders ProteC’ 

iion Act,] — R. v. The (Jbishna (1873), 
3 Q. 8. C. R. 131.— AUS. 

t Proof of — Presence of Blaves on 
hoard unnecessary — 'Fact of trading 



Part XXIV. — Offenc®s on the High Seas. 


727 


child^n as slaves justifying their shipment, & the 
description in the endorsement of clearance. — 
ADBiArDB (1829), 2 Hag. Adm. 230. 

Annotcdion Reid. Three Slaves (1832), 2 Hag. Adm. 412. 


7869. 


%] — Three Slaves (1832), 


2 Hag. Adm. 412. 

Annotation Duncan (The Slave) (1832), 2 Hag. 

Adm. 427. 


7870. Seizure of foreign vessel-— Country per- 
mitting slave trade.] — A foreigner, who is not 
prohibited from carrying on the slave trade by the 
laws of his own country, may, in a British ct. of 
justice, recover damages sustained by him in 
respect of the wrongful seizure, by a British sub- 
ject, of a cargo of slaves on board of a ship then 
employed by him in carrying on the African 
slave trade. — Madrazo v. Willes (1820), 3 B. & 
Aid. 363 ; 1 State Tr. N. S. App. 1346 ; 106 E. R. 
692. 

Annotations : — Consd. Santos v. Ulidge (1859), 28 L. J. C. P. 

317. Reid. Forbes v. Cochrane (1824), 2 B. & C. 448 ; 

Seymour v. Scott (1863), 8 L. T. 511 ; Tobin v, R. (1864), 

16 C. B. N. S. 310. 

7871. .] — San Juan Nepomuceno 

(1824), 1 Hag. Adm. 265. 

Annotation : — Consd. The Ostsce, Schacht v. Otter (1855), 

25 L. T. O. S. 45. 

7872. Effect of ratiffcatlon by British 
government.] — Huron v. Denman, No. 7866, ayiie. 

7873. Seizure in British port.] — Seizure of a 

forciign vessel in an English harbour for violation 
of the provisions of Slave Trade Act, 1824 (c. 113), 
having been admitted, & proceedings taken 
thereon, the Judicial Committee held themselves 
not required to give an opinion whether such 
construction of the Act was right or not, but 
sect. 35 of that Act having provided that costs 
& damages shall be given where it shall appear to 
the ct. that the capture, seizui»e, or prosecution, 
shall not be justified by the circumstances of the 
case, the ct. below is not at liberty to use the rule 
of evidence introduced by 5 & 6 Will, 4, c. 60, 
contained in arts. VI. & VII. of the treaty between 
Great Britain, France, & Sardinia, as a ground for 
refusing, on the restoration of a vessel seized under 
the foimer Act to decree damages & costs. Where, 
therefore, a foreign vessel had been seized & after- 
wards decreed by the Vice-Admiralty Ct. of 
Sierra Leone to be restored, but without damages 
& costs, the judge of that ct. being of opinion that 
there was probable cause for the seizure, from 
having an apparently unusual number of empty 
water casks found in her, which articles are by the 
above treaty specified & made conclusive as a 
ground sufficient to warrant detention, & to pre- 
clude compensation, even if no sentence of con- 
demnation has been pronounced, & that as a 
judge of a foreign ct., had she been taken there, 
would have been precluded, under the circum- 
stances, by the terms of the treaty from awarding 
costs &; damages, the ct. was precluded from 
giving such : — Held : though the judge of the 
Vice-Admiralty Ot. was at liberty to use the 
circumstances relied on as a ground to justify the 
seizure under the former Act, yet it was not 
competent for the ct., after a satisfactory explana- 
tion of the purposes for which the casks were 


used, to apply the rule regarding the refusal of 
damages & costs enacted in the latter Act to a 
vessel seized as aforesaid, & his sentence in that 
respect overruled. — Casanova v. R,, The Ri- 
cardo Schmidt (1866), L. R. 1 P. C. 268 ; 4 
Moo. P. C. 0. N. S. 121 ; 36 L. J. P. 0. 3 ; 12 Jur. 
N.S.895 ; 16 W. R. 236 ; 16 E. R. 262, P. C. 
Annotation : — ^Apprvd. R. v. Casaca (1880), 6 App. Cas, 548. 

7874. .] — A Portuguese vessel was 

seized whilst l 3 dng at anchor in the harbour of 
F., in Sierra I^one, as liable to be forfeited for 
offences committed against the provisions of 
Slave Trade Act, 1824 (c. 113), & Slave Trade 
Act, 1873 {c. 88), but was subsequently released 
by the ct. on it appearing that she was not engaged 
in the slave trade, & was chartered & intended to 
carry free immigrants : — Held : on appeal, the 
seizor was rightly condemned in costs & damages. 
Although certain articles on board are included 
among the equipments which are declared to be 
primd facie evidence of a vessel being engaged in 
the slave trade, both by the treaty between 
England Sc Portugal, carried into effect by Slave 
Trade Act, 1873 (c. 88), yet the seizor having had 
the means from the surrounding circumstances, 
4fc-from the ship’s papers, of informing himself 
of the true character of the vessel. Sc the true con- 
dition of the men on board who were alleged to be 
slaves, had no reasonable grounds for the suspicion 
that the vessel was engaged in or fitted out for the 
purpose of the slave trade. The obligations upon 
a seizor to justify the seizure under the Slaves 
Trade Acts of a vessel plainly engaged in bond 
fide trade within a harbour is a very strict 
obligation. 

According to the true construction of the 
Portuguese treaties, the consent on the part of 
Portugal that certain articles mentioned in the 
first sched. to the Slave Trade Act, 1873 (c. 88), 
when found on board a Portuguese vessel, shall 
be considered as primd fade evidence of her being 
engaged in the slave trade relates only to vessels 
on the high seas, & does not extend to vessels in 
a foreign port or foreign territorial waters. — R. v, 
Casaca (1880), 6 App. Cas. 648 ; 49 L. J. P. C. 
41 ; 8vb nom. The Ovarense, R. Sc Loggib v. 
Casaca, 43 L. T. 290 ; 4 Asp. M. L. C. 308, P. C. 

7875. Slave dealing by British subject in foreign 
country.] — Where British subjects formed a co. 
for the purpose of working mines in B. after the 
passing of Slave Trade Act, 1824 (c. 113), but 
before the passing of Slave Trade Act, 1843 (c. 98), 
& employed slaves for the purpose : — Held : upon 
the co. being wound up, they were not prevented 
by the latter Act from selling the slaves. — Santos 
V, Illidge (1860), 8 C. B. N. S, 861 ; 29 L. J. C. P. 
348 ; 3 L. T. 155 ; 6 Jur. N. S. 1348 ; 8 W. R. 
705 ; 141 E. R. 1404, Ex. Ch. 

AnnotatUms : — Consd. Kaufman v. Gerson, [1903] 2 K. B. 

114 ; Ertel Bieber v. RloTinto Co., Dyuamit Act. v. Rio 

Tlnto Co., Vereinijcrto KOrilgrs & Laiirahiitte Act. v. Rio 

Tinto Co., [1918] A. C. 260. Refd. Branley r. S. E. Ry. 

(1862), 12 C. B. N, S. 63 ; EUla v, McHenry (1871), L. R. 

6 C. P. 228 ; Wigan Borough Case (1881), 4 O’M. & H. 

1 ; Aksionaimoyo Obschestvo A. M. Luther v. Sagor, 

[1921] 3 K. B. 632. 

7876. Extent of jurisdiction— Slave Trade Act, 
1824 (c. 113).] — (1) The above Act is not confined 


proved by direct or circumstantial evi- 
dence .] — ^THE Severn (1811), Stewart, 
284.— “CAN. 

g. Kidnapping with intent to trans- 

r i — Form ofindicbmeni — intent muot 
alleged.] — Fltf. having been com- 
mitted to gaol for trial on a ohaigo 
of Tinlawfully Sc forcibly kidnapping 


& taking B. without authority, with 
intent to transport him out of Canada, 
against his will, was, on June 29, 
1872, brought before the county Judge. 
By 32 & 33 Viet. o. 20, s. 69, under 
which the ohenge was made, “ Whomso- 
ever, without lawful authority, forcibly 
seises Sc confines or imprisons any other 
person within Canada, or kidnaps any 


other person with intent " to cause such 

S }ons to be secretly confined or 
risoned in Canada, or to be unlaw- 
/ sent or transported out of 
Canada against his will, or to be sold 
or captured as a slave, is guilty of 
felony: — Held: the intent required 
applied to the seizure Sc confinement 
in Canada, as well as to kidnapping ; 
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Sect, 2 » — Slave irade. Part XXV. Seda. 1 dr 2«] 

to acts done by British subjects in furtherance of 
the slave trade in England or the British colonies ; 
but applies to acts done by British subjects in 
furtherance of that trade in places not part of the 
British Dominions. 

(2) Where a party living in London was charged 
with having chai*tered a vessel & loaded goods on 
board for the purpose of slave trading : — Held : 
slave trading papers found on board the vessel 
when she was seized in foreign parts, but not 
traced in any way to the knowledge of such party, 
were not admissible in evidence against him. — R. 
i;. ZULUETA (1843), 1 Car. & Kir. 215 ; 6 State Tr. 
N. S. 1103 ; 2 L. T. O. S. 76. 

Annotation Consd. Santos v. Illid|?e (1859), 6 C. B. N. S. 841. 

7877. Form of indictment.] — Where a statute 
describes an offence with the words ‘ ‘ knowingly & 
wilfully,’* & they are omitted in the indictment, 
the count cannot be sustained. 

Where a statute makes it felony to “ fit out, man, 
navigate, equip, despatch, use, or employ any 
ship or vessel ” for the purposes thereinbefore 
declared to be unlawful, & each count of the in- 
dictment charges prisoner with having done all the 
acts so mentioned, each of which was in itself a 
felony : — Held : the indictment is not bad for 
duplicity, the whole being alleged to be done to 
accomplish one & the same single object, the 
essence of the felony consisting in using the means 
described in the Act to accomplish that object. — 
R. t;. Jennings (1844), 4 L. T. O. S. 233 ; 1 Cox, 
C. C. 115. 

7878. Evidence — Use of vessel.] — R. v. Zulueta, 
No. 7876, ante. 

7879. .] — Dionissis v. R., The 

Laura, No. 7884, post. 

7880. Knowledge of owner.] — In 

order to render a party liable to the penalties for 
shipping goods to be employed in the slave trade, 
he must be shown to have a guilty knowledge of 
the object of the vessel. — Hherwill v. R. (1836), 
2 Moo. P. C. C. 1 ; 12 E. R. 902, P. C. 

7881. ,] — Slave Trade Act, 

1824 (c. 113), throws the burden of proof of the 
facts necessary to constitute a liability to forfeitures 
or penalties, upon the prosecutor, &; the privileges 
Siven by sect. 46 of the Act to seizors, are not for 
their ^ benefit, but for their protection against 
liability to costs & actions where the judge shall 
certify pursuant to 4 Geo. 3, c. 15, s. 46, that 
there was probable cause for seizure. 

A vessel being seized in G., on the allegation 
that she was engaged in carrying slaves, or per- 
sons to be dealt with as slaves, <& upon proceedings 
taken against hev :—Hcld : forfeited & the 
owners, master, & mate condemned in penalties, 
the judgment of the Vice-Admiralty Ct. of G. 
wa^ reversed, the Privy Council being of the 
opimon that the evidence of the persons being 
slaves or intended to be dealt with as slaves was 
in itself doubtful, but that neither the owner, 
m^ter, or mate were proved to be cognisant or 
privy to that fact, which it was the duty of the 
seizors to make out. — Barton v, R., The Winwick 
(1840), 2 Moo. P. C. C. 18 ; 12 E. R. 909, P. C. 
AnnotaiionB Eefd. Casanova v. R., The Ricardo Schmidt 


(1866). L. R. 1 P. C. 268. Montd. The Newport (1858), 

Sw. 317. 

7882. -.] — R. V. ZULtTKTA, No, 
7876, ante. 

7883. .] — In a cause of appeal 

froin the sentence of a Vice- Admiralty Ct., de- 
creeing forfeiture of a ship & penalties on the 
shippers under Slave Trade Act, 1824 (c. 113), the 
captors, to support the condemnation of the ship, 
must prove that the owners of the ship knowingly 
&; wilfully employed the ship in contravention of 
the Act, &, to support the decree for penalties 
against the sliippers, must prove that they know- 
ingly & wilfully shipped the goods on board the 
ship to be so employed. 

A special libel of appeal, with allegation & 
responsive allegation, pleading new matter, ad- 
mitted by the Ct. of Appeal, & evidence taken 
thereon. — The Newport (1858), 11 Moo. P. C. 0. 
155 ; Sw. 317 ; 14 E. R. 654 ; evh nom. Hoc- 
QUAKD V. R., The Newport, 31 L. T. O. S. 75 ; 
6 W. R. 310, P. C. 

Aniwtaiions : — Refd. Lozano v. Janson (1859), 33 L. T. O. S. 

270 ; Casanova v. R., The Ricardo Schmidt (1866), 

L. R. 1 P. C. 268. 

7884. Effect of registry of vessel.] — Applt., 

a native of the Ionian Islands, purchased an 
American ship, &, upon a declaration that he was 
a British subject, obtained from the British consul 
a provisional registry of the ship as British. The 
ship was afterwards seized & condemned for a 
breach of the Slave Trade Acts. Upon a pre- 
liminary objection taken on appeal to the juris- 
diction of the ct. below, on the ground of the 
national character of the owner of the sliip 
cargo : — Held : (1) the registry, flag, & pass of a 
ship caiTy with them the presumption that they 
are true & correct, & the owner was est.oi>ped 
from proving that ho was not a British subject, &; 
consequently that the registiy of the ship was 
void ; (2) even if he could have established that 
the registry was void & the ship not entitled to 
claim the protection of any flag or nation, yet that 
the ship was by 2 & 3 \lct. c. 73, liable to be 
adjudicated upon by a Vice-Admiralty Ct. for a 
violation of the Slave Trade Acts ; (3) offences 
against the Slave Trade Acts may be established 
by circumstantial evidence ; but the circumstances 
must be such as to satisfy a reasonable mind that 
the suspicion as to the character of the vessel is 
well founded. 

Wliere articles of merchandise usually employed 
for the purpose of the Slave Trade, but capable 
of being employed for lawful commterce are found 
on board a vessel seized on suspicion of being so 
employed, it is not suflicient to consider merely 
of what the cargo of the vessel, accused of being 
implicated in the unlawful trade, consists, but 
all the circumstances of the case, & more expecially 
the locality in which the vessel may be found, must 
be taken into consideration. — Dionissis v. R., 
The Laura (1865), 3 Moo. P. C. 0. N. S. 181 ; 6 
New Rep. 321 ; 12 L. T. 685 ; 13 L. T. 133 ; 2 
Mar. L. C. 225, 252 ; 16 E. R. 68, P. C. ; sub nom. 
R. V. The Laura, 13 W. R. 369, P. C. 

Annotation : — Generally ^ Mentd. Caesanova v. R., The Rl* 
cardo Schmidt (1866), L. R. 1 P. C, 115. 


& the first count therefore was de- 
fwtlve in not stating' any intent. — 

^^^72). 33 U. C. R, 

108. — GAN. 

h. What amounts to slavery.] — If, 
knowing a girl has been kidnapi>ed. 


a person wrongfully confines her, & 
subsequently detains her as a slave, 
he is guilty of two separate offences 
punishable under the Penal Code. 
Slavery is a condition which admits 
of degrees, & a person is treated as a 
slave if another asserts an absolute 


right to restrain his personal liberty 
& to dispose of Ms labour against Ms 
will, unless that right Is conferred by 
law, as in the case of a parent, or 
guardian, or a jailor. — R. v. Mibza 
SiKUNDUR Bukhut (1871), 3 N. W. 
146.— IND. 
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Sect. 1. OFFENCES PREJUDICING RELATIONS 
WITH FOREIGN STATES. 

7885. Libel on foreign sovereign or ambassador.] 

— The laws of England paid as high a regard to 
the function of ambassadors, & would equally 
protect them from all insults, as well on their 
reputation as their persons or property, as the 
laws of any other country (Loud Mansfield, C..T.). 
— R. V* D’Eon (1764), as reported in 1 Wm. Bl. 
510, 517 ; 90 E. R. 295, 289. 

Aniwtaiionfi : — Mentd. R. Jones (1806), 8 East, 31 ; R. v. 

Mitchel (1848), 6 State Tr. N. S. 591). 

7886. — *.] V. Gordon (Loud George) 
(1787), 22 State Tr. 177. 

Annotalioufi : — Refd. R. v. Peltier (1803), 28 Slate Tr. 529 ; 

Austria (Emperor) v. Day & Kossuth (1861), 2 Giff. 

628 ; R. V. Antonelli & Bar))cri (1905), 70 J. P. 4. 

7887. .]— R. Vint (1799), 27 State Tr. 

027. 

Annotation :■ -Refd. R. v. Peltier (1803), 28 State Tr. 530. 

7888. -.] — Any publication wliich tends to 
degrade, revile & defame ^tersons in considerable 
situations of power <fe digmty in foreign countries 
may be taken to be & treated as a libel &; par- 
ticularly where it has a tendency to interrupt the 
pacific relations between the two countries. If 
the publication contains a x^lain & manifest incite- 
ment & iiorsuasion addressed to othei's to assas- 
sinate <fe destroy the persons of such magistrates, 
as the tendency of such a publication is to interrupt 
the harmony subsisting between two countries, 
the libel assumes a still more criminal complexion 
(Lord Ellenborough, (J..!.). — R. r. Peltier 
( 1803), 28 State Tr. 529. 

Anrwtation : — Refd. AuHtria (Kjiiperor) v. Day & Kossuth 

(1861), 2 Glff. 628. 

7889. Inciting murder of foreign sovereigns — 
Offences against the Person Act, 1861, s. 4.] — M. 

was indicted under above section. The encourage- 
ment & endeavour to persuade to murder, proved 
at the trial, was the xiublication & circulation by 
him of an article, written in Germany in a news- 
paper published in that language in London, 
resulting in the recent murder of the Emperor of 
Russia, commending it as an example to 
revolutionists throughout the world. The jury 
were directed that if they thought that by the 
publication of the article M. did intend to, & did, 
encourage, or endeavour to persuade any person 
to murder any other person, whether a subject of 
Her Majesty or not, & whether vdthin the Queen’s 
Dominions or not, & that such encouragement & 
endeavouring to persuade was the natural & 
reasonable effect of the article, they should find 
liim guilty : — Held : such direction was correct, 
&; the publication & circulation of a newspaper 
article might be an encouragement or endeavour 


to persuade to murder, witlxin above section, 
although not addressed to any person in particular. 
~R. V, Most (1881 ), 7 Q. B. D. 244 ; 50 L. J. M. 0. 
113 ; 44 L. T. 823 ; 45 J . P. 690 ; 29 W. R. 758 ; 
14 Cox, 0. O. 583, C. C. R. 

Annotations: — Folld. R. v. Antonelli Sc Barberl (1905), 70 

J. P. 4. Apld. R. V. Bowman (1912), 76 J. P. 271. Refd. 

R. V. Krause (1902), 18 T. L. R. 238. Mentd. R. v. 

Labouchere, Vallombrosa’s Case (1884), 50 L. T. 177. 

7890. .] — A. was indicted for publish- 

ing a libel, in the form of a i)amplilet, attempting 
to justify the crimes of assassination & murder, & 
to incite pei‘sons to commit those crimes upon the 
sovereigns rulers of Europe. There were also 
counts under above section, charging him with 
encouraging endeavouring to pei‘suade pei*sons 
unknown to murder the sovereigns & rulers of 
Europe. B. was charged with aiding & abetting 
A. to commit these misdemeanoui's : — Held : the 
words “ sovereigns of Europe ” specified a suffi- 
ciently definite class, & the counts were good. — 
R. r. Antonelli & Barberi (1905), 70 J. P. 4. 

Raising loan to assist war against friendly 
state.l — See Constitutional IlAW, Vol.XI., p. 530, 
Nos. 388-389. 

Diplomatic privilege.] — See Constitutional 

Law, Vol. XI., pp. 530-542. 


Sect. 2.— FOREIGN ENLISTTVIENT. 

See Foreign Enlistment Act, 1870 (c. 90). 

7891. Who may Institute proceedings — Minister 
of foreign state.] — Indictment on the prosecution 
of tlie Sicilian Minister in London against G. 
others for breach of Foreign Enlistment Act, 
1819 (c. 09), s. 7. 

Under above sect, it was an offence, without 
leave & licence, etc., & with the intent aforesaid, 
to equip, furnish, & fit out a ship so far as that by 
putting arms on board, she would be made ready 
to go into action (Ooltman & Maule, J.L). — R. 
V. Granatelli (1849), 7 State Tr. N. S. 979. 

Annotation : — Refd. A.-G. v. Sillom, Alexandra Case (1864), 

33 L. J. Ex. 92. 

7392 . Private person — Sanction of At- 

torney-General.] — The ct. will not grant a criminal 
information for breach of a public statute creating 
a state offence on the appUcation of a private 
person but only on the information of the Law 
Officers of the Crown. 

If a private person desires to punish an infrac- 
tion of such a statute he must do so by the ordinary 
machinery for the administraton of justice, the 
preferring of an indictment. 

The Foreign Enlistment Act, 1819 (c. 69), 
creates an offence against the state, & the ct. 


PART XXV. SECT. 2. 

k. Form of warrant & commit- 
ment. ] — To charge a prisoner in a 
warrant of commitment issued under 
59 Geo. 3, c. 69, with attempting 
or endeavouring: to hire, retain, engage, 
or prevail on to enlist, a soldier in the 
land or son service, for or under or in 
aid of “ Abraham Lincoln, President 


of the United States of America, & in 
the service of the Federal Stales of 
America,’" is sufficiently certain ; the 
foreign power is sufficiently defined in 
the warrant, & one whose existence the 
ct. Is hound judicially to notice, viz. : 
“ The President of the United States of 
America ” — the w^ords relating to the 
Federal States being rejected as sur- 
plusage ; it is unneccssaiy to allege 


that accused is a British subject, the 
law presuming him to be such till the 
contrary appears ; it is unnecessary 
in the warrant to negative a licence 
from Her Majesty to do the act or acts 
complained of ; the direction to th<ji 
gaoler to keep tlio prisoner In the 
common gaol “ until he shall thence bo 
discharged by due course of law, or good 
or sufficient sureties be received for his 


J. — ^VOL. XV. 
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refused a rule for a criminal information for breach 
of it on the appln. of a private person without the 
sanction of the A.-G . — Ex p, Crawshay (1860), 
3 L. T. 320 ; 24 J. P, 805 ; sub nom. Ex p. Craw- 
shay V, Langley, 8 Cox, C, C. 366, 

7893. Corporation not liable to prosecution.] — 
A corpn. cannot be indicted under Foreign En- 
listment Act, 1819 (c. 69). — Two Sicilies (King) 
V. WiLLCOX (1850), 1 Sim. N.*S. 301 ; 7 State Tr. 
N. S. 1049 ; 14 Jur. 751 ; 61 B. R. 116 ; suJb nom. 
Two Sicilies (King) v. Peninsular & Oriental 
Steam Packet Co., 19 L. J. Ch. 488 ; sub nom. 
The Bombay, 6 L. T. 165. 

Annotaiiom : — Mentd. Austria (Emperor) v. Day (1861), 30 
L. J. (3h. 690 ; U. S. A. v. Prioleau (1865), 2 Hem. & M. 
559 ; U. S. A. v. McRae (1867), 3 Ch. App, 69 ; Hennesey 
V. Wright (1888), i T. L. R. 597. 


7894. Operation of statute — Proclamation.] — 

R. V. Jameson, No. 7907, post. 

7895. Persons engaged within Jurisdiction — 
Enlistment outside Jurisdiction.] — On an indict- 
ment under the Foreign Enlistment Act, 1819 
(c, 69), alleging that at Liverpool defts. engaged 
& procured men to enlist as sailors, etc., in the 
service of a belligerent state, the evidence being, 
that the men were engaged by defts. at Liverpool 
to enter themselves as the crew of a vessel lying 
there for a voyage to China ; & afterwards, when 
the vessel was olf the coast of France, the men 
were, in the presence of one of defts., enlisted in 
the belligerent service ; the jury were directed, 
that, if defts. engaged the men with the intention 
that they shordd afterwards be enlisted abroad in 
the belligerent service, the indictment was sus- 
tained. — R. V. Jones A Highat (1864), 4 F. <te F. 25. 

7896. .] — On an in^ctment under the 

Foreign Enlistment Act, 1819 (c. 69), there being 
counts for causing, or attempting to cause men to 
enlist or engage in the Confederate service as 
sailors, etc., & also for counselling men here to 
enlist in such ser\ace abroad, <fc counts for assisting 
in equipment of a vessel for such service, the 
evidence showing that an old gun -boat, dismantled 
of all warlike equipments, was purchased at Sheer- 
ness, with a view, as it turned out, to her being 
engaged in the Confederate service ; that deft, 
took an active part in repairing her, & fitting her 
for sea, & also in engaging men to go in her as 
firemen or stokers, etc., for a trial trip ; that she 
went over to Calais, & that there the Condederaie 
flag was hoisted, & a Confederate captain came on 
board, who attempted to enlist the men ; & that, 
after this, deft, was on board, & still used his 
endeavours to send men on board of the vessel 
as stokers, etc. : — Held: (1) the material point, 
on all the counts, was his knowledge of the ultimate 
destination of the vessel ; (2) his acts, after know- 
ledge of it, were evidence of his having had such 
knowledge before the acts of engagement in this 
country ; (3) the actwS abroad were evidence of the 
intention of the acts in this country ; (4) the mere 
repairing of the vessel for a trial trip was not an 
eqmpping within the Act; (5) the clause as to 
enlistment applied to the engagement of men in 
any capacity connected with the navigating of the 
vessel, as foreman, stokers, or engineers ; (6) 

whether upon counts under the statute or at com- 


mon law for counselling, etc., there must be an 
actual enlistment or engagement ; (7) an engage- 
ment of men here by deft, to go abroad, with a 
view on his part that they should there be induced 
to enlist in the belligerent service, would be within 
the Act. — R. V. Rumble (1864), 4 F. & F. 175. 

Annotations : — As (1 ), (2 ) & (3 ) Refd. R. v. Sandoval, Baird 

& Call (1887), 3 T. L. R. 411. As to (5), (6) & (7) Refd. 

II. V. Corbett (1865), 4 F. & F. 555. 

7897, Inducement on British ship.] 

On an indictment against a British subject imder 
the enlistment clauses of the Foreign Enlistment 
Act, 1819 (c. 69), some counts alleging attempts 
in this country to enlist British subjects named, 
& also persons unknown, & other counts alleging 
incitements to men on board a British ship on the 
high seas ; it appearing that deft, had engaged 
men in this country to serve on board a vessel 
which he then took to Madeira, & there met & 
signalled a ship of the belligerent power, & went 
with it to anchor off an island which belonged to 
a foreign state ; & there received on board the 
former vessel an officer of the belligerent x^ower, 
to whom he handed over the command, who, in 
his }>rosence, used incitements to his men to induce 
them to enlist ; all of them, however, refusing to 
do so, except one or two, not proved to have been 
British subjects ; the jury were directed to find 
whether, when deft, originally engaged the men, 
he had the intention, not only to take the vessel 
out to deliver her over to the belligerent com- 
mander, but also to enable liim to incite & induce 
them to enlist : the question being reserved 
whether that would constitute an offence under 
the statute. hXirther, even assuming that^ an 
offence had been committed on board a British 
ship on the high seas, they were directed to find 
whether the vessel was, at the time of the incite- 
ments, a British vessel, or had become a vessel 
of the belligerent i)ower ; which would depend 
upon whether it had been sold & transfeiTed, 
the possession <fe dominion delivered over to the 
belligei'cnt commander. Qu. : whether, as the 
men enlisted were not British subjects, there 
would be an offence conmxitted merely by reason 
of its being a British ship. Semble : it might be. 

The Act of Parliament makes it an offence to 
induce or attempt to induce a British subject to 
enlist if it is in the Queen’s dominions. A British 
ship for this purpose may be so (Cockburn, OJ,). 
— K. V. Corbett (1805), 4 F. & F. 555. 

7898. For service on vessel — Knovi^ledge 

of destination of vessel.] — R. v. Rumble, No. 7890, 
ante. 

7899. Continuance in foreign service — After 
outbreak of war.] — To serve on board a vessel used 
as a store sliip in aid of a belligerent ship, the 
fitting out of which to be so used is an pffence 
under Foreign Enlistment Act, 1819 (c. 09), s. 7, 
is a serving on board a vessel used or fitted out 
for a warlike purpose in the service or aid of a 
foreign state within sect. 2, &; is a misdemeanour. 

A contract entered into to serve on board a ship, 
which was legal at its inception, becomes illegal as 
soon as circumstances arise which place the vessel 
in which the service is to be performed, in the 
position of such a store ship, persons continuing 
such service are committing an offence under 


appearance,’* etc., is sufficient, the 
latter words being read os surplusage : 

I,** in the text of the warrant, might 
be read as “ I and I,** so as to read 
** Given unto my and my *’ hand &; 
seal, etc., it being presumed that both 
magistrates used one & the same seal. — 


Re Smith (1864), 10 U. C. L. J. O. 8. 
247.~CAN, 

I. Omission to charge any 

certain offence — Or state men enliMed 
loere svbjects of the Que-en — No licence 
to enlist ,] — A warrant of commitment 


reciting that M. was charged on the 
oath of W. for that he M. was t^ 
day charg^ with enlisting men for the 
United States' army, offering them 
$350 each as bounty,*’ without 
charing any offence as certainty, 
& without slating that the men en- 
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sect. 2 of the above Act». — Burton v, Pinkerton 
(1867), L. R. 2 Exch. 340 ; 36 L. J. Ex. 137 ; 16 
L. T. 419 ; 31 J. P. 615 ; 15 W. R. 1139 ; 2 
Mar. L. 0. 494. 

Armotationa : — Befd. 0*Nell v, Armstrongr, Mitchell, [1895] 

2 a B. 70. Mentd. Hobbs v. L. & S. W. Ry. (1875), 
L. R. 10 Q. B. Ill ; Austin Friars 8.8. Co. v. Btrack, 
[1905] 2 K. B. 315 ; Connelly v. Slbery (1905), 69 J. P. 
115 ; Lloyd Rheen (1905), 93 L. T. 174 ; Palace Shipping 
Co. V. Caine, [1907] A. C. 386. 

7900. Equipping ship for foreign service — What 
amounts to equipping.] — R. v. Granatelli, No. 
7891, ante, 

7901. .] — Foreign Enlistment Act, 

1819 (c. 69), s. 7, enacts that if any person within 
any part of the United Kingdom, or in any part 
of His Majesty’s dominions beyond the seas, s hall, 
without leave & licence of His Majesty for that 
purpose first had & obtained, equip, furnish, fit 
out or arm, or attempt or endeavour to equip, etc., 
or procure to be equipped, etc., or shall knowingly 
aid, assist or be concerned in the equipping, etc., 
of any ship or vessel with intent or in order that 
such ship or vessel shall be employed in the service 
of any foreign prince, state or potentate, or of any 
foreign colony, province, or part of any province 
or people, or of any person or persons exercising 
or assuming to exercise any powers of government 
in or over any foreign state, etc., as a transport or 
store sliip, or with intent to cruise or commit 
hastilities against any prince, etc., or against the 
subjects or citizens of any prince, etc., with whom 
His Majesty shall not then be at war, every such 
person so offending shall be deemed guilty of a 
misdemeanour, etc., & every such ship or ve.sscl, 
with the taclde, apparel, & furniture, together 
with all the mateiials, arms, ammunition <fc stores 
which may belong to or be on board of any such 
ship or vessel, shall be forfeited : — Held : ( I ) the 
mere building of sliips, as distinguished from 
equipping, is not prohibited by the statute ; 
(2) (Pollock, C.B. & Braivwell, B.) the equip- 
ment forbidden was an equipment of a warlike 
character, by means of wliich tlie ship on leaving 
Her Majesty’s dominions should be in a condition 
to cruise or commit hostilities ; (3) (Channel, B.) 
the statute forbade an equipment for war, but 
that an equipment ancipitis usus, cajpable of being 
used for war, was witiiin the meaning of sect. 7, 
provided the intent be clear that it was to be used 
for war ; (4) (Pigott, B.) the prohibited int/ent 
was the main ingredient of the offence struck at 
by the statute, & any act of equipping done in 
furtherance of that intent constituted the whole 
offence.— A.-G. i’. Sillem (1864), 2 H. & C. 431 ; 
3 F. F. 646 ; 159 E. R. 178 ; sab nom, A.-G. v, 
Sillem, The Alexandra Case, 33 L. J, Ex. 92 ; 
10 Jur. N. S. 262 ; 12 W. R. 257 ; sub nom, R. v, 
Sillem, 3 New Rep. 299 ; 11 L. T. 223 ; 2 Mar. 
L. C. 100. 

Annotatiom : — Refd. R. r. TUimbio (1864), 4 F. & F. 175. 
Mentd. Waterhousn v. Gilbert- (1885), 15 Q. B. D. 569 ; 
R. V. Stephens (1866), 7 B. & S. 710 ; Unwin v. Clarke 
(1866), 7 B. & 8. 400 : Darlow v, Shuttleworth, [1902] 
1 K. B. 721 ; R. West Riding of Yorkshire County 
Council, [1906] 2 K. B. 676 ; National Telephone Co. v. 
Postmaster-General, [1913] 2 K. B. 614. 

7902. .] — R. V , Rumble, No. 7896, 

ante. 


7903. -.] — If a British shipbuilder 
builds a vessel of war in an English port, & arms 
& equips her for war, bond fide on his own account, 
as an article of merchandise, & not under or by 
virtue of any agreement, understanding, or con- 
cert with a belligerent power, he may lawfi^y, if 
acting hondfide^ send the ship so armed & equipped, 
for sale as merchandise in a belligerent county, & 
will not in so doing violate the provisions or incur 
the penalties of the Foreign Enlistment Act, 1819 
(c. 69), s. 7. — Re Grazebrook, Ex p, Chavasse 
(1865), 4 De G. J. & Sm. 655 ; 6 New Rep. 6 ; 34 
L. .T. Bey. 17 ; 12 L. T. 249 ; 11 Jur. N. S. 400 ; 
13 W. R. 627 ; 2 Mar. L. C. 197 ; 46 E. R. 1072, 
L. C. 

Annotations : — Montd. The Helen (1865), L. R. 1 A. & E. 1 ; 

Austin Friars 8.8. Co. v. Strack, [1905] 2 K. B. 315 ; 

Connelly v. Sibery (1905), 69 J. P. 115 ; Caine v. Palace 

8.8. Co., [1907] 1 K. B. 670. 

7904. Despatching ship for foreign service — 
Towage of prize by British tug.] — The employ- 
ment of an English steam-tug for the purpose of 
towing a prize to the captor’s waters, is a despatch- 
ing a ship from the United Kingdom for the pur- 
pose of being employed in the naval service of a 
foreign state, within the meaning of sect. 8 of the 
Foreign Enlistment Act, 1870 (c. 90). — Dyke v, 
Elliott, The Gauntt^et (1872), L. R. 4 P. G. 184 ; 
8 Moo. P. 0. 0. N. 8. 428 ; 26 L. T. 45 ; 20 W. R. 
497 ; 1 Asp. M. L. 0. 211 ; 17 E. R. 373 ; sub 
nom. R. V. Elliott, 41 L. J. Adm. 65, P. 0. 

Annotatmn : — Mentd. Palmer v. Hutchinson (1881), 6 App. 

Cas. 619. 

7905. Contract before outbreak of war.] 

Pltfs., the Govt, of the United States, on Apr. 21, 
1898, entered into a contract for the purchase of 
two steamships from defts., to be delivered in 
New York by defts., “ as soon as possible.” At 
that date it was anticipated that war would shortly 
break out between Spain & the Uni tod States, 
& defts. knew that the ships were intended to be 
used in the naval service of pltfs. The contract 
provided that in the event of the delivery of the 
ships being preventc^d by pltfs. becoming bel- 
ligerents, the contract was to be null & void, A 
defts. were to retain a deposit which was payable 
on the signing of the contract. On Apr. 23 before 
the ships had left this country reports were pub- 
lished in English newspapei*s stating, as the fact 
was, that acts of hostility had taken place on 
Apr. 23 between Siiain & pltfs. ; but no formal 
declaration of war was made until Apr. 26, on 
wliich date Her Majesty’s Govt, issued a declara- 
tion of neutrality: — Held: (1) a state of war 
existed between the United States & Spain on 
Apr. 23, & defts, had been prevented within the 
meaning of the contract, from delivering the 
ships, & were entitled to retain the deposit ; 
(2) if defts. had proceeded with the despatch of 
the vessels on or after Apr. 23, they would have 
violated the Foreign Enlistment Act, 1870 (c. 90), 
s. 8.— U. S. A. r. Felly (1899), 47 W. R. 332 ; 15 
T. L. R. 166 ; 43 Sol. Jo. 224 ; 4 Com. Cas. 100. 

7900. Fitting out expedition — Completion abroad.] 
— The offence of fitting out & preparing an 
expedition witiiin the Queen’s dominions against 
a friendly State, under Foreign Enlistment Act, 

charged equipment of the ship, with 
intent or in order that it should be 
employed in the service of a foreign 
nation with intent to cruise or commit 
hostilities, but did not charge the 
equippers with the intent. — H.M. 
Advocate t?. Fleming (1864), 2 
Maeph. (Ct. of Sees.) 1052 ; 36 Sc. Jur. 
497.— 'SCOT. 

K 2 


listed were subjects of Her Majesty, 
& without showing that J. W. was 
unauthorised by licence of Her Majesty 
to enlist : — Held : bad . — Re Martin 
1864), 3 P. R. 298.— CAN. 

m. 59 Oeo. 3, o. 69 — Whether 
an»Zica6Zc. }— R. v. Sohram (1864), 14 
318.— CAN. 


J — R. V. Anderson 

(1864), 14 C. P. 318.— CAN. 

o. Relevancy of counts.] — Certain 
counts of an information which charged 
the equippers of a ship with the intent 
themselves to cruise or commit hos- 
tilities having been withdrawn :— 
Held : counts were relevant which 
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Sect, 2. — Foreign enlistment. Part XXVI, Sect, 1 : 

Sub-sect, ] 

1870 (c. 90), s. 11, is sufficiently constituted by 
the purchase of guns & ammunition in this 
country, & their shipment for the purpose of being 
put on board a ship in a foreign port, with a know- 
ledge of the purchaser & slupper that they are to 
be used in a hostile demonstration against such 
State, though the shipper takes no part in any 
overt act of war, & the ship is not fully equipped 
for the expedition witliin any port belonging to 
the Queen’s dominions. — R. v, Sandoval (1887), 
56 L. T. 526 ; 51 P. 709 ; 35 W. R. 500 ; 3 
T. L. R. 411 ; 16 Cox, 0. C. 206. 

AniiotcUion : — Refd. H. Jameson (1896), 60 J. P. 677. 

7907. .] — (1) A count in an indict- 

ment stating that defts. “ within the limits of 
Her Majesty’s dominions & after the coming into 
operation therein of the Foreign Enlistment Act, 
1870 (c. 90), &; without the licence of Her Majesty 
were engaged in the preparation of a military 
expedition to proceed against the dominions of 
a friendly State ” is a valid count inasmuch as it 
contains a reasonable &; intelligible statement 
that defts., in a place witliin Her Majesty’s 
dominions in which the Act was in operation 
were engaged in the preparation of an expedition 
which would be an offence against the Act. 

(2) It is not necessary in a couni in an indict- 
ment under the Foreign Enlistment Act, 1870 
(c. 90), wliich concludes with the allegation that 
the offence is against the form of the statute & 
the peace of the Queen to state that defts. are in 
fact, if they be so, subjects of the Queen. 

(3) It was intended by Foreign Enlistment Act, 
1870 (c. 90), s. 3, that the necessity for proclama- 
tion of the Act should apply to possessions existing 
as such at the date of the passing of the Act. 

(4) The offence created by Foreign Enlistment 
Act, 1870 (c. 90), ss. 11 & 12, is complete if a 
person without the licence of Her Majesty, in a 
place wdtliin her dominions where the Act is in 
operation, prepares, or assists in, or aids, or abets 
in the preparation of a military or naval expedition 
with the intention that it should proceed against 
the dominions of a friendly State, whether or no 
it should have in fact proceeded, 

(5) A person may commit the offence created 
by ss. 11 & 12, although not liimself within Her 
Majesty’s dominions, when he so engages, or 
assists, or aids, or abets, or counsels the prepara- 
tion or fitting out of such an exj^edition. 

(6) A person may commit the offence of taking 
employment in such an expedition, although he 
has not engaged, or assisted or aided in the pre- 
paration of the expedition & although he accepts 
employment in it outside the limits of Her 
Majesty’s dominions. 

(7) An expedition to proceed against the do- 
minions of a friendly State is one which intends 
either by actual force or by show of force to 
interfere with the constitutioned govt., laws or 
administration of such a State ; or to bring about 
by such means the reform of those laws or that 
administration or to substitute for the protection 
of any class in such a State its own protection in 
the place of the protection of any existing laws 
& its administrators ; or to join with others 
either within or without the dominions of such 
friendly State in overaweing or coercing the govt, 
of such State to obtain any change in such law 
or administration. It is none the less such an 
expedition because it may not be aimed at the 
overthrow of such a govt., or because its par- 


ticipators may be actuated by motives of philan- 
thropy or humanity. — R. v, Jameson, [1896] 
2 Q. B. 425 ; 65 L. J. M. C. 218 ; 75 L. T. 77 ; 60 
J. P. 662 ; 12 T. L. R. 551 ; 18 Cox, 0. C. 392. 

Annotations: — OenercUly, Mentd. R. v. Audley, [1907] 1 

K. B. .S83 ; R. v. Stride & Millard, [1908J 1 K. B. 617 ; 

R. V. Porter (1909), 3 Cr. App. Rep. 237 ; R. v, Crewe, 

Ex p. 8ekgome, [1910] 2 K. B. 576 ; Coldlngham Parish 

Council V. Smith, [1918J 2 K. B. 90. 

7908. Nature of expedition.] — R. v. Jame- 
son, No. 7907, ante, 

7909. What is a foreign state — Body of insur- 
gents.] — A vessel having been seized under warrant 
from the Governor of the Bahama Islands, pro- 
ceeded against in the Vice-Admiralty Ct. there, 
for breach of the Foreign Enlistment Act, 1819 
(c. 69), s. 7, was, upon the hearing of the cause, 
ordered to be restored, the Vice -Admiralty Ct. 
not being satisfied that the vessel was engaged, 
witliin the meaning of that sect., in aiding parties 
in insurrection against a foreigii govt,, as such 
parties did not assume to exercise the powers of 
govt-, over any x>Drtion of the territory of such 
govt. Such decision overruled on appeal by the 
.Judicial Committee on the ground that it was 
established, tliat there was an insurrection in the 
island of Cuba, the foreign govt, in question ; that 
there were insurgents who had formed themselves 
into a body of people, who formed part of the 
pro^dnee or people of Cuba, acting together, &: 
undertaking & conducting hostilities ; that the 
vessel was employed as a transport or store-ship 
in connection with, in the service of, this body 
of insurgents ; that the .Judge of the (]t. below 
had miscarried in confining his attention to the 
second alternative of the third branch of the sect., 
which requires that the person or persons aided 
must be exercising, or tassuming to exercise, the 
powers of govt.— R. v, Cahun, The Salvadou 
(1870), L. R. 3 P. C. 218 ; 6 Moo. P. C. C. N. S. 
509 ; 39 L. .J. Adm. 33 ; 23 L. T. 203 ; 3 Mar. 
I.. C. 479 ; 16 E. R. 818, P. C. 

7910. What is naval service.] — R. v. Rumble, 
No. 7890. ante. 

7911. What is military service — Laying sub- 
marine cable.] — At a time when there was war 
between France Germany, an English co. 
entered into a contract wdth the French govt, to 
lay down in the sea a series of telegraph cables, 
between certain places on the French coast. The 
places on the coast between which the cables were 
to be laid were so situated that by means of short 
telegraph lines carried over land, the series of 
cables could be united in one line, & be made 
to afford complete telegraphic connnunication 
between Dunkerque Verdon. The co. having 
shipped the telegraph cables on board a steam-ship 
belonging to them, specially fitted for the purx)ose 
of lading submarine cables, were, during the con- 
tinuance of the war, about to despatch the steam - 
sliip from the port of l^ondon, to lay down the 
cables according to the contract, when the steam- 
ship w^as, by order of one of Her Majesty’s principal 
Secretaries of State, detained upon the ground 
that it was about to be despatched contrary to 
the Foreign Enlistment Act, 1870 (c. 69). On 
motion for release of the ship it was proved, to 
the satisfaction of the Ct., that the undertaking in 
which the sliip was about to be engaged was of a 
commercial character ; tliai the object of the 
contract was to furnish ordinary postal telegraphy, 
& that the co. were not parties, directly or in- 
directly, to any project for adapting the line of 
cable to military puri3oses ; — Held : the co. were 
entitled to have the ship released, although the 
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ct. considered it probable that the line, when 
complete, would be partially used for effecting 
communication between the armies of France, 
such probability was not sufficient to divest the 
line of its primary commercial character, or to 
clothe the service to be rendered by the ship with 
the character of a “ military or naval service ” 
within the meaning of the above Act ; — Senible: a 
sliip employed in the service of a foreign belli- 
gerent S^te, to lay down a submarine cable, the 
main object of which is, & is known to be, the 
subserving of the military operations of the belli- 


gerent State, is employed in the military or naval 
service of that State, within the meaning of the 
above Act, 1870. — The International (1871), 
L. R. 3 A. & E. 321 ; 40 L. J. Adm. 1 ; 23 L. T. 
787 ; 3 Mar. L. C. 523. 

Amiotation : — Retd. The Gauntlet (1871), L. H. 3 A. & E. 

381. 

7912. Form of indictment.] — R. Jameson, 

No. 7907, ante, 

7913. Evidence of knowledge & intention — 
Subsequent acts — Committed abroad.] — R. v. 

Rumble, No. 7896, ante. 


Part XXVI. — Offences against Religion. 


Sect. 1.— BLASPHEMY. 

Sub-sect. 1. — In General. 


7914. Offence at common law — Effect of Blas- 
phemy & Profanity Suppression Act, 1698 (c. 35).] 

— R. ??. Taylor (1676), I Vent. 293 ; 3 Keb. 607, 
621 ; 86 E. R. 189. 

Annotaiions :■ — Consd. Bo\Mnan v. Secular Soc., tHH71 A. C. 
40(). Retd. R. r. Curl (1727), 1 Barn. K. B. 29: R. i\ 
Woolston (1729), I Barn. K. B. 162 ; Villareal i\ Mellish 
(1737), 2 Swan. r)33 ; R. r. BoKworth (1739), 2 Stra. 1112 ; 
R. V, C'arlile (1819), 3 B. Aid. 161 ; R. r. Heliierinffton 
(1840), 4 Stat<* Tr. N. S. 563 ; R. v. Ramsay & Foote 
(1883), 4 8 L. T, 7 33. 


7915. -,] — Prior to above Act, bhts- 

pheniy was an oll'erico punishable at common law, 
^ it is impossible to contend that the penalties 
inflicted by the statute give any foundation for 
.sui)i)osing that there can no longer exist a punish- 
ment for blasphemy at common law, independent 
of the statute. On the contrary, t he common law 
is left by the statute exaediy as it was before the 
statute passed (Lord Eldon, (-.). — A.-G. v, 
Pearson (1817), 3 Mor, 353 ; 36 E. R. 135, L. C. 

Atniotafions : — Consd. R. r. Ramst'y (1883), C'ab. El. 120 
Reid. Bowman r. Secular Soc,, [1917J A. C. 406. Mentd. 

& K. 684; Millijfan 
r. Alitclicll (18.0), 3 My. & (^r. 72; Shore v. Wilson 
(1842), 9 Cl. 8c Kin. 355; A.-G. r. Murdoch (1852), 1 
pe G. M. & G. 86 ; Collier v. Kinp; (1861), 11 C. B. N. S. 
14 : A.-G. i\ EthericlKo (1862), 32 L. J. Ch. 161 ; A -G 
r. Bnnce aB68), L. R. 6 Eq. 563 ; A.-G. u. St. John’s 
HoHi)ital, BatJi (18^6), 2 C h. I). 554 ; A.-G, v. Anderson 
(1888) 57 L. J. Ch. 543 ; Free Church of Scotland (General 
Assenibly) v. Overtoun, Macalister r. Youuir, 119041 A C 
515 ; Bourne v. Keane, [1919J A. C. 815. 


7916. ,J Above x\ci has not altered 

the common law, to the oli’ence of blasphemy, 
but only giyen a cumulative punishment. It is, 
therefore, still an offence at common law to publisli 
a blasphemous libel. — R. v. Carlile (1819) 3 
B. & Aid. 161 ; 1 State Tr. N. S. 1387 ; 106 E.’r. 

/'4r\ *1 ' 


Anaotutions : — Refd. Bowman v. Secular Soc., [19171 \ (’ 
406. Mentd. R. r. Burdett (1820), 1 State Tr. N. S.' 1 ; 
R. i\ Davison (1821), 4 B. & Aid. 329; Stockdalc t\ 
Hansard (1840), 3 State Tr. N. S. 723. 


7917. Effect of 53 Geo. 3, c, 160.]-— A 

publication stating Jesus Christ to be an impostor 
& a murderer in principle, is a libel at common 
law. Senible: 53 Geo, 3, c. 160, does not alter 
the common law, but only removes the penalties 
imposed upon pei'sons denying the Trinity, by 


9 & 10 Will. 3, c. 35, & extends to such persons the 
benefits conferred upon all other Pi'otestant dis- 
senters, by Toleration Act, 1688 (c. 18), s. 1. — 
R. V, Waddington (1822), 1 B. 0. 26 ; 1 State 
Tr. N. S. 1339; 1 L. J. O. S. K. B. 37; 107 
E. R. 11. 

Annotatiom : — CoDSd. R. r. Ramsay & Foole (1883), 48 

L. T. 733. Refd. R. V. Boulter (]9()8). 72 J. P. 188; 

Bowman v. Secular Soc., [1917] A. C. 406. 

7918. Nature of offence.] — Traske’s Case 
( 1017), Hob. 236 ; 80 E. R. 382. 

Annotat ion : — Refd. Bowman v. Secular Soc., [1917] A. C. 

406. 

7919. Naylke’s Case (1056), 5 State 

Tr, 802. 

7920. ’ — II. r. Tayeoe, No. 7914, ante. 

7921. — R. c. Williams (1797), 2(1 State 
Tr. 053. 

Annoltilidiis ; — Refd. U. i'. l>uffy (ISlll), 7 Stato Tr. N. (3. 

7U.') ; Bowman r. Socular Soc., [i‘JJ7J A. t'. 406. 

7922. — -.J— R. r. Eaton (1812), 3] State Tr. 

927. 

AiinotalU>n : -Refd. Bowman r. Sex?iilar .Sot;., [1917] A. C. 

406. 

7923. — .] — R. v, Carlile, No. 7916, ante, 

7924. .J — Deft, sold a pamplilet in whicli 
the morality of the Old Testamc*nt & New 
Testament was contrasted, & in which it was 
alleged that the former was full of contradictions 
k> wickedness. She was indicted for publishing a 
blasphemous libel : — Held : she was guilty. 

Any writing wliich has a tendency to vilify the 
Christian religion or th(^ books of the Old & New 
Testament is a blasphemous libel ; <te ( he question 
for the jury, when publication is proved, is, whether 
tlie alleged libel was a temperate discus.sion of the 
truth of the Christian religion, or an attempt to 
vilify, & degrade it, to excite prejudice, & not to 
convince (Best, J.). — R. Carlile (1821), 1 

State Tr. N. S. 1033. 

7925. .] — R. V, Waddington, No. 7917, 

ante, 

7926. -R. V, Tunbridge (1822), 1 State 
Tr. N. S. 1368. 

7927. -Haslam’s “ Lettei's to the Clergy 
of all Denominations ” were sold at deft.’s shop 
in the Strand, &> liis name appeared on the title 
page of each 1 setter as one of the publishers. In 
Letter 8, the Old Testament was referred to as 


PART XXVL SECT. 1, SUB-SECT. 1, knowingly burning & causing to ho wore the copies in question, was burned 

p. Nature of offence — Burning burned certain authorised versions of by the direction of the trayorser^^R. 

avikoriaed versions of the Scrijdurcs. ] — the Holy Scriptures. The heap of v, Petcherini (1855), 7 Cox, C. C. 

Prisoner was indicted for wilfully & hooks, amongst which it was alleged 79. — IR. 
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SecL 1. — Blasphemy: Sub'Sects, 1 2. 

8. Part XXVII, Sect 1 : .1, 

** wretched stull & “a disgrace to ourang 
outangs ” & its author described as a “ random 
idiot.” On indictment for blasphemous libel ; — 
Held : guilty. 

The question in prosecutions for blasphemy is 
not altogether a matter of opinion, but in a great 
degree, of tone style, & spirit, A difference of 
opinion may subsist, not only as between different 
sects of Christians, but also with regard to the 
great doctrines of Christianity itself, & discussions 
upon that subject, if they be conducted in a sober, 
& temperate, decent style, may be tolerated, & 
may take place \^ithout criminality attaching to 
them ; but if the tone & spirit is that of offence 
ridicule, which leaves the judgment really not- 
free to act, & therefore cannot be truly called an 
appeal to the judgment, but an appeal to the wild 
& improper feelings of the human mind, more 
particularly in the younger part of the com- 
munity, in such a case the jury would hardly feel 
it possible to say that such opinions so expressed 
did not desei-ve the character affixed to them in 
the indictment (Lord Denman, C.J.). — R. v, 
Hetherington (1841), 4 State Tr. N. S. 5(53; 
5 J. P. 49(5 ; 4 .Tur. 529. 

Annai aliens : — Refd. R. v. Boulter (1908), 72 J. P. 188; 
Bowman v. Secular Soc., [1917] A. C. 406. 

7928. — In 1840 deft, published an edition 
of Shelley's Poems containing the poem of “ Queen 
Mab.” He was indicted for publishing a blas- 
phemous libel & found guilty, but was not called 
up for judgment. — R. v, Moxon (1841), 4 State 
Tr. N. S. 093 ; 2 Town. St. Tr. 350. 

Annotalions : — Reid. R. v, Hicklin (1868), L. R. 3 Q. B. 360 ; 
Bowman r. Secular Soc., [1917 j A. C. 406. 

7929. ■.] — It is indeed still blasphemy 
scoffingly or irreverently to ridicule or impugn 
the doct lines of the Christian faith. Yet any man 
may, without subjecting himself to penal con- 
sequences, soberly & reverently examine & ques- 
tion the truth of those doctrines which have been 
assumed as essential to it (Erskine, .1.). 

I apprehend that there is nothing unlawful at 
common law in reverently doubting or denying 
doctrines parcel of Christianity, however funda- 
mental (Coleridge, .T.). — Shore v. Wilson 
(1842), 9 Cl. & Fin. 355 ; 4 State Tr. N. S. App. 
1370 ; 5 Scott N. R. 958 ; 8 E. R. 450, H. L. ; 
mibsequeni proceedings, sub nom, A.-G. r. Shore 
(1843), 11 Sim. 592 ; sxib nom, A.-G, v, Wilson 
(1848), 10 Sim. 210. 

Annoiaiions : — Consd. Bowman v. Secular Soc., [1917] A. C. 
40(5. Mentd. Rr. Scarborouprh Corpn. (1837), 1 J, P. 19 ; 
A.-G. V. Wilson (1848), 16 Sim. 210 ; A.-G. v. Lawes 
(1849), 14 Jur. 77 ; A.-G. v. Murdoch (1849), 7 Hare, 
445 ; Drummond A.-O. (1849), 2 H. L. Cas. 837 ; 
A.-G. V. Sherborne Grammar School Governors (1851), 
18 Beav. 266 ; A.-G. e. Clapham (1855), 4 De G. M. & G, 
591; A.-G. V. Calvert (1857), 23 Beav. 248; A.-G. r. 
Etheridge (1862), 32 J.. J. Ch. 161 ; Natal Bp. v. Glad- 
stone (1866), L. R. 3 Eq. 1 ; A.-G. v. Buuce (1868), 
L. R. 6 Eq. 563 ; A.-G. v. Limerick Bp. (1870), 18 W. R. 
1192; Meuzies r. Lightfoot (1871), L. U. 11 Eq. 459; 
A.-O. V. St. John’s Hospital, Bath (1876), 2 (-h. D. 554 ; 
Neale v. Neale (1898), 79 L. T. 629 ; Re Perry Almshouses, 
Re Roes’ Charity, [1899] 1 Ch. 21 ; Re Johnson, Green- 
wood V. Greenwood & Robinson (1903), 89 L. T. 520; 
Re Church Patronage Trust, Laurie v. A.-G., [1904] 2 
Ch. 643 ; Re Rayner, Rayner v. Rayner, [1904J 1 Ch. 
176 ; Camden v, I. R. Comrs., [1914] 1 K. B. 641 ; G. W. 
Ry. & Mid. Ky. v, Bristol Corpn. (1918), 87 L. J. Ch. 414. 

7930. ,] — R, 0 , Holyoake (1842), 4 State 

Tr. N. S. 1381. 

PART XXVI. SECT. 1, SUB-SECT. 2. 

q. Profanity — WheiTier blasphemy .] — 

Profanity is an iiTeverence of what 


7981. -.] — R. V, PooLEY (1857), 8 State Tr. 

N. S. 1089. 

7932. .] — The delivery of lectures designed 

to show that tlie character of Christ is defective 
& liis teaching misleading, & that the Bible is no 
more insph’ed than any other book, is illegal. — 
Cowan v, Milbourn (1867), L. R. 2 Exch. 230 ; 
36 L. J. Ex. 124 ; 16 L. T. 290 ; 31 J. P. 423 ; 
15 W. R. 750. 

Annotations : — Consd. R. v. Ramsey (1883), Cab. & El. 126. 

Refd. R. r. Boulter (1908), 72 J. P. 188; Bowman v. 

Secular Soc., [1917] A. C. 406. Mentd* Hyams v. Stuart 

King, [1908] 2 K. B. 696. 

7933. -.] — Pankhurst v. Thompson (1886), 
3 T. L. R. 199, D. C. 

7934. .] — The offence of blasphemy may be 

committed by written as well as by spoken words. 

The essence of the crime consists in the publica- 
tion of words concerning the Christian religion so 
scurrilous & offensive as to pass the limits of decent 
controversy & to be calculated to outrage the 
feelings of any sympathiser with Christianity. In 
considering whether these limits have been passed 
the circumstances in which the words are pub- 
lished should be taken into account. The limits 
of decent controversy would certainly be passed 
if the circumstances in which the words were pub- 
lished were such that tlie publication was likely 
to lead to a breach of the peace. — R. v. Gott 
(1922), 16 Cr. App. Rep. 87, C. C. A. 

7935. The Christian religion as part of the 
common law.] — R. r, Taylor, No. 7914, ante. 

7936. .] — R. V. Waddington, No. 7917, 

ante, 

7937 . .] — Religion is part of the common 

law (per Cur.). — R. v. Curl (1727), as reported in 
1 Barn. K. B. 29. 

Annotations : — Refd. Bowman v. Secular Soc., [1917] A. C. 

406. Mentd. R. r. Delaval (1762), 1 Win. Bl. 437 ; R. 

V. Webb (1848), 2 Car. & Kir. 933 ; Bradlaughv. R. (1878), 

3 Q. B. D. 607. 

7938. Not triable at quarter sessions.] — Justices 
of the peace have no jurisdiction over scandalous 
words defamatory of religion. — Atwood’s Case 
(1617), Cro. Jac. 421 ; 79 E. R. 359. 


Sub-sect. 2. — Matters not amounting to 

Blasphemy. 

7939. Attacks on other than established religion.] 

— It is not blasphemous to attack the Jewish or 
any non-Christian religion or perhaps even any 
Christian sect other than the established religion 
of the country. — R. v. Gathercole (1838), 2 
Lew. C. C. 237. 

Annotation: — ^Refd. Bowman v. Secular Soc., [1917] A. C. 
406. 

7940. Reverent discussion of religious topics.] — 

R. Woolston (1729), 1 Barn. K. B. 162 ; Fitz-G. 
64 ; 2 Stra. 834 ; 94 E. R. 112. 

Annotations: — ^Refd. R. v, Carlile (1819), 3 B. &: Aid. 161 ; 
K. V. Ramsey (1883), Cab. & El. 126 ; Bowman v. Secular 
Soc., [1917] A. C. 406. 

7941. .] — R. V, Carlile, No. 7916, ante. 

7942. .] — R. V, Hetherington, No. 7927, 

ante, 

7943 . .] — Publications discussing with 

gravity & decency, & in an argumentative way, 
questions as to Christian doctrine or statements 
in the Hebrew Scriptures, & even questioning their 


is sacred, a disrespect of God or Hla still not be profane. — R. v. Ballj^n- 
divlne providence. Language may be tine (1914), 14 E. L. R. 278 ; 22 Can. 
rough, boisterous, coarse & vulgar & Grim. Cas. 385. — CAN. 
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truth, are not to be deemed blasphemous, so as to 
be fit subjects for criminal prosecution. 

But publications which, in an indecent & 
malicious^ spirit, assail & asperse the truth of 
Christianity, or of the Scriptures, in language 
calculated & intended to shock the feelings & 
outrage the belief of mankind, are properly to be 
regarded as blasphemous libels. — R. r. Biiadlaugh 
(1883), 15 Cox, 0. C. 217. 


933 


o ^ Bowman, Secular 8oc.. v. Bowman 

J Mentd. K. v. Allison (1888), 59 L. T. 

R. V. Kinghom, [1908] 2 K. B. 949. 


7944. Mere denial of Christian religion.1— 

Shore v. Wii^son, No. 7929, ante. 

7945. I — ,] — ^Th^ mere denial of the truth of 
the Christian religion is not enough to constitute 
the oli’once of blasphemy ; there must be added 
a wilful intention to pervert, insult, & mislead 
others by means of licentious & contumacious 
abuse applied to sacred subjects, or by wilful mis- 
representations or artful sophristries calciilated 
to mislead the ignorant & unwary. — R. Ramsey 
(1883), Cab. & El. 126 ; 18 L. T. 733 ; 15 Cox, 
C. C. 231. 


_ — Consd. R. V. Boulter (1908), 72 J. P. 188. 

Eefd. Pankhurst t?. Thompson (1880), 3 T. L. R. 199 : 

Bowman v. Secular Soc., [1917] A. C. 406. 

7946. — .] — The mere denial of the truth of 
the Christian religion, or of the Scriptures, is not 
enough per se to consitute a speech a blasphemous 
libel. A wilful intention to pervert, insult & 
mislead others by means of licentious Sc contumeli- 
ous abuse, applied to sacred subjects, or by wilful 
misrepresentatioixs or wilful sohpistry calculated 
to mislead the ignorant Sc unwary, must also 
appear.—R. r. Boulter (1908), 72 f, P. 188. 

Annotation Bowman r. Secular Soc., [1917] A. C. 

406. 


7947. Propagation of anti-Christian doctrines.] 

— R. V. POOLEY, No. 7931, ante. 


7948. .] — The Secular Society, Ltd., was 

registered as a co. limited by guarantee under 
Companies Acts, 1862-1893. The main object of 
the co., as stated in its memorandum of assocn., 
was “ to promote the principle that hiunan con- 
duct should be based upon natural knowledge, Sc 
not upon super-natural belief, & that human 
welfare in this world is the proper end of all 
thought & action ’’ ; — Held : assuming that this 
object involved a denial of Christianity, it was 
not critmnal, inasmuch as the propagation of 
anti-Christian doctrines, apart fron scurrility or 
profanity, did not constitute the offence of 
blasphemy. — Bowman v. Secular Society, Ltd., 
[1917] A. C. 406 ; 86 L. J. Ch. 568 ; 117 L. T. 
161 ; 33 T. L. R. 376 ; 61 Sol. Jo. 478, H. L. ; 
affg, S. C. sub 7iom, Re Bowman, Secui^ar Society, 
Ltd. V. Bowman, [1915] 2 Ch. 447, C. A. 

Annotaiiona : — Mentd. Cotman r. Brougham, [1918] A. C. 
514; Bourne r. Keane, [1919] A. U. 815; Re Tetley, 
National Provincial & Union Bank oi Er^land v. Tetley, 
[19231 1 Ch. 258. 

7949. Political objects.]—!!, r. Hone (1817), 

“ The Three Trials of William Hone,” London, 
1818, Blake Odgers on Libel Sc Slander, 5ih ed. 
482. 

Anrwtaiions : — Refd. Darby Ouseley (1856), 1 H. & N. 1 I 
R. r, Boulter (1908), 72 J. P. 188. 


Sect. 2.— DISTURBANCE OF PUBLIC WORSHIP. 

See Part XVIII., Sect. 11, ante* 


Sect. 3.— SACRILEGE. 

See Part XXXIV., Sect. 12, post 


Part XXVII. — Offences relating to Marriage. 


Sect. 1.— BIGAMY, 

Sub-sect. 1. — ^The First Marriage. 

A. Celehraiion of Marriage and Identity of Parties, 

7950. Proof of celebration — Necessity for.] — In 

prosecutions for bigamy, a marriage in fact must 
be proved (Lord Mansfield, C.J.), — Morris v, 
Miujse (1767), 4 Burr. 2057 ; 2 P. & F. 551 ; 
1 Wm. Bl. 632 ; 98 E. R. 73. 

Annotations : — Consd. R. v. Hassall (1826), 2 C. & P. 434. 
Apld. Catherwood v. Caelon (1844), 13 M. & W. 261. 
Refd. Read r. Passer (1794), 1 Esp. 213 ; lUrt v, Barlow 
(1779), 1 Doug. K. B. 171, 

7951. Ceremony must be valid.] — In 

actions of this nature [Crim. Con.], as in the in- 


dictment for bigamy, it Is necessary for pltf. to 
show^ what t he cts. call a marriage in fact, which 
we think is an actual marriage, valid, or avoidable 
Sc not yet avoided (Parke, B.). — OATHEimooD v* 
Caslon (1844), 13 M. Sc W. 261 ; 13 L. J. Ex. 
334 ; 8 Jur. 1076 ; 153 E. R. 108, 

AnnAytaiions : — ^Befd. R. v. Man waring (1856), Dears. & B. 
132 ; Culling v. Culling, [1896] P. 116. Mentd. Beamish 
V. Beamish (1855), 26 L. T. O. S. 95. 

7952. Original register not necessary.]— 

On an indictment for bigamy, it is not necessary 
to put the original register in evidence to prove 
a marriage. — Sayer v, Glossop (1848), 2 Exch. 
409 ; 2 Car. & Kir. 694 ; 17 L. J. Ex. 300 ; 11 
L. T. O. S. 225 ; 12 Jur. 465 ; 154 E. R. 552. 

7963. Proof by person present sufficient.j 


PART XXVII. SECT. 1, SUB-SECT. t. 

— A, 

7950 i. Proof of celebration — Necessity 
for .] — Upon an indictment for bigamy 
the first marriage must be strictly 
proved as a marriage de jure. — R. v, 
Ray (1890), 20 O. R. 212.— CAN. 

r. Identification .] — On the trial 

of a prisoner for bigamy there was no 
direct evidence of the first marriage, 
but the fact of a marricige between 


certain parties was proved by the 
registry book, & evidence was given of 
the acts of prisoner & his alleged first 
wife to identify them as the parties eo 
married ; — Held : the evidence was 
sufficient to sustain the conviction. — 
R. V. Taafk (1852), 1 Legge, 713. — 
AUS. 

s. Certifijcate — Admission, J— 

Upon a case stated by the judge who 
tried & convicted the deft, on a charge 
of bigamy : — Held : (1) a certificate 


of the clerk of a district ct. for a county 
in one of tlie United .States of America, 
purporting to be under the seal of the 
ct., such ct. being a ct. of record, was 
properly admitted in evidence in proof 
of a first marriage, without proof of the 
authenticity of the seal ; (2) the teeti- 
mony of the first wife & the certificate 
above mentioned constituted ample 
evidence of the first marriage; (3) 
that the statement or admission of 
deft, that lie went through a form, of 
marriage with complainant was not 
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Sect 1. — Bigamy : Svb-seci, 1, A» d: B, 

— On indictments for bigamy, if the marriages are 
proved by a pei’son present at them, it is not 
necessary to prove the registration, or licence, or 
banns ; & it seems that the assuming a fictitious 
name upon the second marriage will not prevent 
the offence from being complete. — K. v. Allison 
& Wilkinson (1806), Russ. & Ry. 109, C. C. R. 
Annotation: — Refd. R. Faiiuinf? (186G), 10 Cox, C. C. 411. 

7954, — Prisoner was convicted on 

an indictment for bigamy. It was alleged that the 
first marriage took place in a dissenting chapel 
duly licensed for marriages, &; a witness was called 
who proved that he was present at the marriage, 
that it took place in the dissenting chapel in the 
presence of the registrar, that the entry of the 
marriage in the registrar’s book was signed by 
the witness as a mtness to the marriage, & that 
the parties afterwards lived together as man & 
wife for some years : — Held: (1) the parol testi- 
mony of the witness sufficiently proved the fact 
of marriage ; (2) there was prhnd facie evidence 
that the chapel was duly registered, was a place 
in which marriages might legally be solemnised. — 
R. r. Manwarino (1856), Dears. & B. 132 ; 26 
L. J. M. C. 10 ; 28 L. T. O. S. 189 ; 20 J. P. 804 ; 
2 Jur. N. S. 1236 ; 5 W. R. 119 ; 7 Cox, 0. 0. 
192, C. C. R. 

Annotations : — As to (1) Refd. Sichel r. Lambert (1864), 15 

C\ B. N. S. 781. As to (2) Consd. .Sichel r. Lambert (1864), 

15 C. B. N. S. 781. Refd. R. v. Cradock (1863), 3 F. & F. 

837. 

7955, Certificate & proof of identity.] — In 

an indictment for bigamy, where the first mar- 
riage was solemnised under Marriage Act, 1836 
(c. 85), the certificate authorised by that Act , & 
Births &; Deaths Registration Act, 1836 (c. 86), 
coupled with the identity of the parties is sufficient 
prhnd facie evidence of such marriage. — R. ??. 
Hawes (1817), 1 Den. 270; 2 P-ox, 0. P. 132, 
0. P. R. 

7956, Admission by accused — Sufficiency 

of.] — In a case of bigamy there ought to be some 
proof of the first marriage beyond the mere state- 


ments of prisoner while in custody. Therefore, 
where a man went to a police-station & stated 
that he had committed bigamy, & when & where 
the fii‘st marriage took place, & while in custody 
signed a statement to the same effect, the judge 
thought this, though some evidence of the first 
marriage, was not sufficient, <fe so told the jury. — 
R. V, Flaherty (1847), 2 Car. Kir. 782. 

7957. Previous Scottish marriage.] — 

R. V, Truman (1795), 1 East, P. 0. 470. 

795g. Foreign marriage.] — On a trial 

for bigamy, prisoner’s declaration, deliberately 
made, of a prior marriage in a foreign country, is 
sufficient evidence of such marriage, without 
pro\nng it to have been celebrated according to 
the law of the country. — R. r. Newton (1843), 
2 Mood. <te R. 503. 

Annotations : — Overd. R. r. Savage (1876), 13 Cox, C. G. 

178. Mentd. R. r. Yeomans (1860), 1 L. T. 369 ; R. v. 

Lindsay (1902), 66 J. P. 505 ; R. r. Naguib, [1917] 1 

K. B. 359. 


7959. .]— In an indictment for 

bigamy everything relating to the first marriage 
must be proved strictly &, evidence of a marriage 
in Scotland by a Roman Catholic priest who has 
previously performed similar ceremonies there 
will not suffice without due proof of what the law 
as to such marriage is, although prisoner may have 
admitted that he was in fact married in Scotland. — 
R. r. Savage (1876), 13 Pox, P. P. 178. 


Annotations : — Folld. R. r. Lindsay (1902), 66 J. 

R. r. Naguib, 11917] 1 K. B. 359. Refd. R. v, 
(1897), 61 J. 1*. 520; H. r. Haven is: Dcllovv (1920), 
,T. V. 139. 


P. 505 ; 
Nasillski 


7960. Certificate of priest — & iden- 

tity.] — In an indictment for bigamy the evidence 
tendered of the former marriage was a certificate 
of the priest in charge of a Roman Catholic church 
by whom it was alleged the parties had been 
married, identity of prisoner as one of the persons 
mentioned in the certificate, & a statement by 
prisoner when the warrant of arrest was read over 
to him ; “ That’s all right. ; but 1 did not know 
tliat my foimer wife was alive ’’ : — Held : the 
e\4dence was insufficient to prove the former 


sufficient evidence of the second 
maiTiage ; it should have been shown 
that it was a valid form of marriage, & 
the time & place should have been 
connected with the time & place 
charged in the information. — R, v 
Htttchins (1913), 25 W. L. R. 1. — 
CAN. 

t. .] — l)eft. was convicted of 

bigamy, the offence being that she 
went through a form of marriage with 
H., “ knowing at the time his wife was 
living.” H. was married to M., in 
1873, at a place in the State of Iowa, 
by a Justice of the Peace having 
authority under the law of that state 
to solemnize marriage, & M. was living 
when deft, went through the form of 
marriage with H. Proper proof was 
adduced of the law of Iowa, & it was 
shown that in 1873, a justice of the 
peace was by that law authorised to 
solemnize marriage. M. testified that 
the marriage took place at the time 
mentioned ; that It was solemnised 
by C., who held the office of Justice of 
the Peace ; that she & H. lived to- 
gether as man & wife for 20 years after 
the marriage ; & that a son, issue of 
the marriage, was born In 1874, & was 
still living. A certificate of the mar- 
riage, signed by C., a certificate of the 
record of the marriage, signed by the 
clerk of a District Ct. in Iowa, & corre- 
spondence between H, & M. in 1917 & 
1918, were also admitted in evidence : 
— Held: (1) there was sufficient proof 


of the marriage witliout the aid of the 
certificates & correspondence ; (2) tlie 
correspondence between the husi)and 
& wife was admissible as evidence of 
the status of the parties, though not 
relevant uixm the quo.stion of deft.’s 
knowledge that H. was a married man. 
— R. V. Derard (1918), 44 (). L. R. 
427 ; 15 O. W. N. 250 ; 31 Can. Grim. 
Gas. 122.— CAN. 

a. Evidence of first or second 

nrife not admissible — Till first marriaue 
jjroved.] — In a case of bigamy, the 
evidence of the first wife is not ad- 
missible, nor is that of the second wife 
until the first marriage is proved. — H. 
u. Tubbee (1852), 1 P. R. 98. — CAN. 

7965 1. Certificate <€* proof of 

identity.] — On an indictment for 
bigamy, when the first marriage was 
solemnised in England, the identity 
of the parties having boon proved, a 
certifitMi copy of the entry in the regis- 
ter book of marriage in the district 
in which the marriage took place, was 
offered & relied upon by the Grown as 
sufficient evidence of that marriage. 
The second marriage, which was 
solemnised in Ireland, was proved by 
parol evidence ; & a similar certificate 
of that marriage was also given in 
evidence. The prisoner was convicted : 
— Held : such evidence was sufficient 
to support the conviction. — R. v. 
Mayne (1858), 10 Ir. Jur. 449. — IR. 

7966 i. Admission by acensed — 

Sufitciency of .] — The Grown in a trial 


for bigamy called a clergyman, who 
stated that ho was a clergyman of the 
Ghiirch of England at C., Now South 
Wales, & duly licensed to celebrate 
marriages. He produced a register 
of marriages containing an entry of a 
marriage which ho claimed to have 
celebrated between a person of 
prisoner’s name tk, a certain woman, 
'riio register was a book issued by the 
Uogistrar-Ueneral of New South Wales 
for the use of ministers. It contained 
instructions to ministers. These in- 
structions confirmed the stat,oment of 
the minister t.hat no notice & no 
certificate authorising the marriage 
were necessary: — Held: (1) the evi- 
dence of the clergyman was admissible 
to show that the book produced was an 
official register of marriages, & certain 
suggested iiroliminaries, notice, & a 
certificate authorising the marriage 
were not required in the State; (2) 
there was sufficient proof of a valid 
marriage, & the question ought to 
have been left to the jury to say 
whether the evidence proved the 
marriage. 

In a trial for bigamy a mere admis- 
sion by the party charged of a former 
marriage is not sufficient evidence of 
a valid marriage, but when a valid 
marriage is proved an explicit admis- 
sion by the pai’ty charged that he was 
a party to that marriage is sufficient 
proof of identity. — R. r. FORP (1913), 
32 N. Z. L. R. 1219.— N.Z. 

b. Deed of aettlement on first 
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marriage. — R. v, Lindsay (1902), 60 J. P. 505 : 
18 T. L. R. 761. 

Annotalion R. v, Naguib, [1917] 1 K. B. 359. 

7961. Identification — Whether cohabitation with 
person of same name sufficient.] — Where the proof 
of marriage is supported by a copy of the cer- 
tificate & evidence that prisoner cohabited with a 
person of the same name immediately afterwards : 
— Held : in the absence of witnesses of the mar- 
riage, or some further evidence, the proof was 
insufficient. — R. v, Simpson (1883), 15 Cox, 0. O. 
323. 

7962. .] — On a trial of applt. for 

bigamy, the Crown proved from the register of 
marriages that a person of the same name as applt. 
married R. on Oct. 15, 1882. The Crown also 
proved that prisoner had cohabited with R. sub- 
sequently as his wife, & that applt. acknowledged 
R. as his wife & alluded to her as his wife : — Held : 
there was some evidence that prisoner was the 
person of the same name who had married R. on 
Oct. 15, 1882.— R. V. Birtleh (1911), 75 J. P. 
288 ; 27 T. L. R. 402 ; 6 Cr. App. Rep. 177, C. C. A. 

7963. By photograph.] — On an indictment 

for bigamy, a photographic likeness of the first 
husband was allowed to be shown the witnesses 
present at the first marriage, in order to prove liis 
identity with the person mentioned in the marriage 
certificate. 

The photograph is admissible because it; is only 
a visible representation of the image or impression 
made upon the minds of the mtnesses by the 
sight of the pei’son or the object it represents, &, 
therefore is, in reality, only another species of the 
evidence which persons givx‘ of identit y, when th(*y 
speak merely from memory (Wili.es, .1.). — R. v. 
Tolson (1861), 4 F. F. 103. 
also, llPSBAND A Wife. 


R. Validity of the Marriage, 

7964. Validity not presumed.] — Smith v, Huson 
(1811), 1 Phiilim. 287, 306 ; 161 E. R. 987. 

Annotation : — Mentd. Harrlsou v. Southampton Corpn. 

(1853), 4 1)0 G. M. & G. 137. 

7965. Authorised place.] — In a case of big^y, 
where tlie first marriage was solemnised in a 
chapel, it is necessary to show either that the 
chapel was one in which banns had been usually 
published before 26 Geo. 2, c. 33, or that the chapel 
was built & consecrated after that Act, & before 
Marriages Confirmation Act, 1825 (c. 92), & proof 
that marriages have been solemnised there for 
the last twenty years is not sufficient for this 
purpose. — R. v. Bowen (1846), 2 Car. & Kir. 227. 

7966. .] V. Manwaring, No. 7954, 
ante, 

7967. .] — In bigamy, proof of a marriage 
before a registrar*, although in a chapel not 
regularly licensed registered under the statute, 
is sufficient. — R. r. TiLSON (1858), 1 F. & F. 
54. 

7968. .] — In bigamy, proof of a marriage in 

a chapel in the presence of the registrar of the 
district, & two witnesses, is sufficient without 
proving that the chapel was registered. — R. v, 
Cradock (1863), 3 F. tk F. 837. 

7969. .] — Upon an indictment for bigatny it 

was proved that the first marriage was solemnised, 
not in Ihe parish church of the parish, but in a 
chamber in a building a few yai*ds from the church, 
while the church was under repair. It was further 
proved that divine service had several times been 
performed in the building in question : — Held : the 
building must be presumed to have been licensed, 
A: therefore the first mairiage was valid, & prisoner 
was properly convicted of bigamy. — R. v, ('HESS- 
WELL (1876), 1 Q. B. I). 446 ; 45 L. .1. M. C. 77 ; 


niifc iiiisujjieicni.\ — On a trial for 
bi{?amy, iu proof of au prior 

marriage, a deed was produced exe- 
cuted by priHouer, coiitaiuing a rcxdt-al 
of priKouer having a wife oliild in 
England, (convoying certain lands & 
preinises to two trustees, in trust to 
receive & i)ay over the rent s & prolits 
to such wife & child ; but with a power 
of revocation to prisoner. B. one of 
the trustees, proved that at the time 
of the execution of the deed prisoner 
informed him that he had quarrelled 
with his present wife, & had a law 
suit with Inu* ; that; the place had been 
bought with the first wife’s money, & 
he wished it; to go to her ; & that he 
requested B. to act as a trustee & to 
rec<*4ve & pay over the rents & pix)tlts, 
but B. never paid anything over, nor 
had he ever written to or heard from 
such alleged wife : — Held : not sntH- 
cient evidence to prove the alleged 
prior marriag(\ — R. e. Duff (1878), 29 
C. P. 255.— CAN. 

PART XXVII. SECT. 1, SUB-SECT. 1. 

— B. 

7965 i. Authorised place.] — On trial 
of S. for bigamy, her father, M., gave 
evidence as follows : “I am a Homan 
Catholic & the marriage was performed 
again by Father C., a Roman Catholic 
priest, in a house where prayers were 
said. Thoi*e was no church built. 1 
know the ceremony of my own Church, 
& It was performed. Mr. & Mrs. S. 
(the latter the prisoner) lived together 
for 13 years. They took each other 
for man & wife, I cannot toll what was 
said because it was in Latin. I am not 
certain whether there was a ring ” : — 
Held : there was a sufficient evidence 
of the first marriage. — R. v. Smith 
(1862), 1 W. & W. 325.— AUS. 

c. Whether celebrant authorised 


“ minister of religion.”] — On a trial for 
bigamy the person who cclebratinl the 
first marriage was described a “ pastor 
of a Church meeting at the Old Temper- 
aruio Hall, Russiul Street, 8c nailed 
‘ Christian Disciples ’ ” : — Held : this 
description brought him within the 
words “ some minister of religion 
ordinarily officiating as such ” in 
Act No. 70, H. 3. — R. V. Benson (1878), 
4 V, L. R. 21.— AUS. 

d. Marriage ouLnlde jnrisdiHion — • 
Admission bg accused — Validity accord- 
ing to lex loci need not be proved .] — 
Prisoner charged with bigamy ad- 
mitted that ho had written Ids name 
in a document purporting to be a 
marriage certificate, & that the docu- 
ment was true & correct; : — Held : such 
ilocument was receivable in evidence 
against the prisoner, not as a cer- 
tificate of the person who performed 
the marriage ceremony but as an 
admission of the prisoner. When on a 
trial for bigamy a marriage dc facto 
apparently regular is proved from 
prisoner’s adimssion, it will bo taken 
to have been valid in the absence of 
evidence to the contrary. — R. v. 
Rogkilson (1870), 9 N. S. W. S. C. R. 
234.— AUS. 

e. Oath taken before celebration of 
nuirriage — Kissing Bible not essential 
to validity.] — On a trial for bigamy the 
judge directed the jury that it was 
immaterial whether prisoner in taking 
the necessary oath before the first 
marriage which oath they had found 
had in fact been taken, did or did not 
kiss the Bible : — Held : that the jury 
wore properly directed. — R, v. White - 
HOUBK (1900), 9 Q. L. J. 325. — AUS. 

f. Whether statement of first wife as 
to validity admissible.] — In a charge 
of bigamy statements made by first 
wife to the prisoner before the second 


marriage to the effect thal; she, the 
first wife, had a husband living at the 
time of her marriage to x^i’i^onor are 
admissible. — R. v. McMahon (1891), 
17 V. L. R. 335.— AUS. 

g. Whether c ride nee of first wife 
admissible .] — The first wife is not 
admissihhi as a witness to prove that 
her marriage with the prisoner was 
invalid. — R. v. Madden (1857), 14 
U. C. R. 588.— CAN. 


h. Homan Catholic marriage — 
Evidem'c of statutory declaration .] — 
Frisoner was proved to have been 
twice married, the fii*Ht ceremony 
having been performed by a Roman 
Catholic minister, but in the absimeo 
of the latter there was no evidence 
whether the declaration, provided by 
5 Will. 4, No. 2, was taken or not : — 
Held : prisoner’s conviction of bigamy 
was good, & the ccremonj" in question 
was cither a marriage according to the 
common law of England ivtr verba de 
praesenii, or a marriage according to 
that law, which rctpilred the interven- 
tion of a mass priest. — R. v. Bonds- 
woRTH (1854), 2 Legge, 870. — AUS. 


k. Marriage not dissolved by divorce 
iecrec of foreign court.] — Upon an 
ndictment of deft, for bigamy the 
lefeneo was, that she had been divorced 
rom her husband by the decree of a 
brtdgn ct. :~Held : the marriage 
leing a Onadian one, & the domicil of 
)oth parties being in Canada, & 
laving been changed, although they 
>oth iTsided for a short time in the 
oroign country previous to the making 
if the decree, the marriage was not 
Lissolved. — R. v. Woods (1903), 23 

'< T rn Aon . a T. T7 • Q fl T?. 


338.— CAN. 


I. Foreign marriage — Strict proof 
necessary — Unless admitted by accused.] 
— In a prosecution for bigamy, where 
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^ct, 1. — Bigamy : Suh-sect. 1, 1?. C.] 

83 L. T. W. K. 281 ; 13 

Cox, 0. C. 126, C. C. R. 

7970. Irregular publication of banns.] — On an 

indictment for bigamy, if the first mamage was 
by banns, it is no objection that the parties did 
not reside in the parisli where the banns were 
published & the marriage celebrated. — R. v. 
Hind (1813), Russ. & By. 253, 0. C. R. 

7971. .] — In charges of bigamy it is in- 

cumbent upon the prosecution to prove the validity 
of the firet marriage. Where, therefore, the first 
marriage has been contracted without the due 
publication of banns required by Marriage Act, 
1823 (c. 76), the prosecution, in order to show 
that the case is not witliin the statute, must prove 
that the want of due publication was unknown to 
one of the parties previously to the marriage. — 
R. r. Kay (1887), 16 Cox, C. 0. 292. 

7972. Competency of parties — One party a 
minor— Consent of parent.]— R. v. Morton (1789), 
Russ, ife Ry. 19, n. 

7973. .] — On a trial for bigamy, 

the registry of the fii*st marriage stated it to be by 
licence generally, witliout saydng by consent of 
parents or guardians. Prisoner proved that he 
was an infant at the time, & that his parents were 
never known to have been in England : — Held : 
this was ptimd facie evidence that the first mar- 
riage was without consent of parents or guardians, 
& the jury might have acquitted prisoner if such 
evidence was unanswered.-- R. r. James (1802), 
Rass. & Ry. 17, C. C. R. 

7974. ^ — ,] — Bigamy. Wlien the 

maniage is by licence, & the party is under age at 
the time of such marriage, it is necessary on the 
part of the prosecution to give evidence of the 
consent required by 26 Geo. 2, c. 33, s. 11. — R. r. 
Butler (1803), Russ. & Ry. 01, C. C. R. 

7975. .j — On an indictment for 

bigamy, if the first marriage was in Ireland, it is 
no objection that it was by licence, when one of 
the parties was under age, <fe that there was no 
consent of parents, unless such marriage was 
vacated on that ground within a year, under 
9 Geo. 2, c. 11. — R. v. Jacobs (1826), 1 Mood. O. O. 
140, 0. C. R. 

7976. .] — The marriage of a 

minor without the consent of her father, if from 
acts of the father a subsequent consent may be 
implied, is a good marriage. It is not necessary, 
on a prosecution for bigamy for a subsequent 
marriage of the minor, to prove the consent of 


the parent to the first marriage. — R. v, Clark 
(1847), 9 L. T. O. S. 180 ; 2 Cox, C. C. 183. 

7977. Void marriage.] — ^Upon an indict-. 

ment for bigamy, it appeared that prisoner 
manied A., she being the sivster of H., to whom he 
had been previously married, & who was deceased 
at the time when he married A., Sq that subse- 
quently, in the lifetime of A., he also married E. 
Upon proof of these facts the learned judge 
directed the jury to return a special verdict 
embodying the same, but stating it as his own 
opinion, that prisoner’s second marriage with A., 
liis deceased wife’s sister, was utterly void, & that 
therefore an indictment for bigamy by inter- 
marrying with E. during the lifetime of A. could 
not ^ sustained against him. — -R. v. Chadwick 
(1847), 11 Q. B. 173 ; Cripps’ Church Cas. 32 ; 
17 L. .7. M. C. 33 ; 10 L. T. O. S. 155 ; 11 J. P. 
839 ; 12 Jur. 174 ; 2 Cox, C. C. 381 ; 116 E. R. 
441. 

Annotations: — Refd. Fenton v. Livingstone (1859), 33 
L. T. O. 8. 335 ; Brook v. Brook (1861), 9 H. L. Cas. 
193; Re Do W^ilton, De Wilton v. Montefiore. [1900] 

2 C‘h. 481 : Banister v. Thompson, [1908 J P. 302 ; U. v. 
Dibdiu, [1910] P. 57. Mentd. R. v. Brighton (1861) 1 
B. & 8. 447. 

See, now, Deceased Wife’s Sister’s Marriage 
Act, 1907 (c. 47). 

7978. Scottish marriage.] — R. r. Graham (1837), 
2 Ia-w. 0. C. 97. 

Annotation : — Consd. R. v. Fanning (1860), 10 Cox, C. C. 
411. 

7979. .]— R. r. DExNT (1843), 1 Car. & Kir. 97. 

Annotations: — ^Refd. Vander Donckt v. Thollusson (1849), 

8 C. B. 812 ; R. r. Povey (1852), 22 L. J. M. 0. 19. 
Mentd. The Sussex Po<5raRe (1844), 11 Cl. & Fin. 85 ; 
Rowdey r. L. tk. N. W. Ry. (1873), 29 L. T. 180. 

7930 , .] — Upon an indictment for bigamy, 

it appeared that the first marriage took place in 
Scotland. The sister of the woman stat-ed that 
she was present at the ceremony which was 
performed by the minister of a congregation in a 
l>rivate house ; but whether he was of the kirk 
or not she did not know ; that she herself had been 
married in the same way, & that people in Scotland 
wei*e always married in private houses, & that 
prisoner & her sister afterwards lived together as 
man & wife : — Held : not evidence of the law of 
Scotland, sufficient to support a conviction. — R. 
V, PovEY (1852), Dears. C. C. 32 ; 22 L. J. M. C. 
19; 16 J. P. 745; 17 Jur. 120; 1 W. K. 40; 

6 Cox, C. C. 83, C. 0. R. 

Annotations: — Consd. R. r. Fauniiip: (1866), 10 Cox, C. C. 
411. Refd. R. r. Crlttlu (1879), 11 Cox, C. C. 308 ; K. v. 
Naguib, 119171 1 K. B. 359. 

7981. Irish marriage — Parties of different re- 


there is a foreign marriage, the foreign 
law must be strictly proved. 

This, however, is not necessary, 
where the marriage has been admitted 
by deft., & there are corroborating 
circumstances strengthening the ad- 
mission. — R. V , Allan (1867), 7 N. S, R. 

m. I^oof of — Testimony of 

celebrant.] — The T)i*oof of the first 
marriage consisted of the testimony of 
the first wife & the testimony of the 
person who performed the ceremony 
of the first marriage: — Held: suffi- 
cient evidence of a law'ful marriage. — 
K. V . Bleiler (1912), 21 W. L. R. 18 ; 
1 D. L. R. 878 ; 2 W. W. R. 5.— CAN. 

n. Sufficiency of proof.] — 

Witness called to prove the first 
marriage swore that it was solemnised 
by a Justice of the peace in the State 
of Ne w York, who had power to 
marry, but this witness was not a 
lawyer nor Inhabitant of the United 


States, & did not state how the 
authority of the Justice was derived : — 
Held: insufficient. — R. v. Smith 
(1857), 14 U. O. R. 565.— CAN. 

o. Presumption as to validity.] 

— In a case of bigamy a marriage con- 
tracted according to the rites of the 
Roman Catholic Church in a foreign 
state Is presumed to be good without 
proof of the law of that foreign state 
relating to marriage. — II. v. Gru’Fin 
(1879), 14 Cox, C. C. 308.— IR. 

p. Native marriage — Parties of 
different religions.] — ^A. was baptised 
in infancy into the Roman Catholic 
(Jhurch, but subsequently relapsed, 
with the rest of her family, into 
Hinduism, & was married to a Hindu. 
Her Hindu husband afterwards dis- 
carded her, & alleged that he would | 
not have married her if he had known 
that she had been baptised. A. was 
subsequently re -admitted into the i 
Roman Catholic Church, & married i 


by B., a priest, to a Roman Catholic 
during the lifetime of her Hindu hus- 
band : — Held : A.'s marriage with the 
Hindu was subsisting & valid at the 
time of her Christian marriage . — Re 
Millaud (1887), I. L. R. 10 Mad. 218. 
— IND. 

7981 i. Irish marriage — Parties of 
different religions.] — The marriage of 
a Church of England Protestant 8c a 
Presbyterian, celebrated by a Presby- 
toiian clergyman, is good upon an in- 
dictment tor bigamy. — K. v. M'Lauoh- 
LIN (1831), 1 Craw. 8c D. 170.— IR. 

7981 ii. .] — On an indict- 

ment for bigamy, it appeared that the 
first alleged marriage was celebrated 
between prisoner, who was, 8c always 
had been, a member of the Established 
Church, & S., who was a Presbyterian, 
by a Presbyterian minister, according 
to the rites of the Presbyterian Church. 
The second marriage was celebrated 
between prisoner & G., according to 
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ligion.] — R. V. Murray (1815), cited in 1 L. T. 
O. S. at p. 603. 

Anywtation : — Consd. R. v. MUlis (1843), 1 L. T. O. S. 502. 

7982. R. r. Hanley (1815), 9 
C. & P. 81, n. 

Annotation : — ^ReSd. R. v, Fanniugf (1866), 10 Cox, C. C. 411. 

7983. .] — R. V. Sunderland (1837), 

2 Lew. C. 0. 109. 

7984. — .] — In Ireland the marriage of 

two Roman Catholics by a Roman Catholic priest 
is good ; & if a person at the time of such marriage 
declares himself to be a Roman Catholic, & the 
woman be a Roman Catholic, this is a good 
marriage as^ against liim ; & if he be afterwards 
tried for bigamy on tliis marriage, he having 
been before married to another wife who was still 
alive, he will not be allowed to set up his supposed 
Prot/estantism as a defence to tlie charge. — R. 
Orgill (1839), 9 C. & P. 80. 

Annotations: — Refd. Yelverton v. Longworth (1864), 11 

L. T. 118 ; R. r. Faimiii^ (1866), 10 Cox, C. C- 411. 

7986. -.] — A., a member of the Estab- 

lished church in Ireland, went, accompanied by B., 
a Presbyterian, to the house of C., a regularly 
placed minist^er of the Presbyterians of the parish 
where C. resided, & there entered into a present 
contract of marriage with B., the minister per- 
forming a religious ceremony between them, 
according to the rites of the Presbyterian church. 
A. B. lived together for some time as man k, 
wife ; A. afterwards, B. being still alive, married 
another person, in a parish church in England : — 
Qu, : whether the first contract, thus entei*ed 
into, was sufficiently a marriage to support an 
indictment against A. for bigamy. — R. v. Milos 
( 1844), 10 Cl. &Fin. 534 ; 8 Jur. 717 ; 7 Jur. 911, 
983 ; 1 L. T. O. S. 382, 502 ; 8 E. R. 844, H. L. 

Annotations : — Ck)nsd. A.-G. v. Windsor (1860), 8 H. L. Ca,s. 
369 ; Beamish r. Beamish (1861), 8 Jiir. N. 770 ; R. 
V. Fanning (1866), 10 Cox, C. C. 411 ; R. v. Griffin (1879), 

14 Cox, C. C. 308. Refd. R. V. Allen (1872), L. H. 1 
C. (^. R. 367. Mentd. Cathorwood r. Coslon (1844), 13 

M. & W. 261 ; O’C’onnell v. R. (1844), 11 Cl. & Fin. 155 ; 
R. V. Chadwick (1846), 11 J. P. 140 ; Catterall v, Catterall 
(1848), 6 L. T. O. H. 19; R. v. Canterbury Archbp. 
(1848), 11 Q. B. 483 ; Maclean v. Crlstall (1849), 7 Notes 
of Cases Supp. 17 ; 11. v. Mainwaring (1856), 7 Cox, C. C. 
192 ; Hope r. Hope (1858), 1 Sw. & Tr. 94 ; Prince of 
Wales Assee. r. Harding (1858), E. B. & E. 183 ; Beachey 
r. Brown (1860), E. B. & K. 796 : Bevan r. M‘Mahon 
(1861), 30 L. J. P. M. & A. 61 ; Sichel r. Lambert (1864), 

15 C. B. N. B. 781 ; Exeter Bp. r. Marshall (1866), L, R. 
3 H. L. 17 ; Phillips v. Eyre (1870), L. R. 6 Q. B. 1 ; 
Thompson v. Ward, Ellis v. Burch (1871), 24 L. T. 679 ; 
Anderson v. Morice (1876), 1 App. Cas. 713 ; Mackonochie 
V. Penzance (1881), 6 App. Cas. 424 ; Ciillim? v. Culling, 
11896] P. 116; Moss r. Moss, (1897] P. 263; London 
8tr<5et Tram. Co. v. L. C. C., (1898] A. C. 375 ; Re De 
Wilton, De Wilton v. Monteflore, [1900] 2 Ch. 481 ; 

the rites of the Established Church : — 

Held : the marriage between prisoner 
& S. was not a valid or Icgral marriage, 
according to the laws of Ireland, Sc the 
conviction w’as wrong. — R. v. Smith 
( 1841), 2 Ci-aw. & D. 318.— IR. 

7981 ill. . ] — A. was married 

to S. according to the rites of the 
Established Church in 1858, & in 
Apr. 1865, during the lifetime of S. 
he was married to B. in a Roman 
Catholic Church in Dublin. C. B. 
know A. six months previous to the 
marriage. Sc believed him to bo a 
Roman (Catholic. Ho told B. that ho 
was a Roman Catholic. Ho had been 
born & reared a Protestant, & had 
attended the Protestant service on 
Christmas morning, 1865. 

The Jnry found that A, was a pro- 
fessing Protestant within 12 months 
jrovlons to the marriage, & ho had 
lold himself out as a Roman Catholic 
;o the clergryman who married him & 
had told the woman he was a Roman 


Lightbody r. West (1902), 87 L. T. 138 ; R. ??. Canterbury 

Archbp. (1902), 71 L. J. K. B. 894; Usher*s Wiltshire 

Brewery v, Bruce, [1915] A. C. 433. 

7986. Jewish marriage.] — R. v, Althausen 
(1893), 17 Cox, C. C. 630. 

Annotations: — ^R^d. R. r. Nasillskl (1897), 61 J, P. 520; R. 

V. Hammer, [1923] 2 K. B. 786. 

7987. .]— R. V. Nasillski (1897), 61 J. P. 

520. 

Annotation : — Refd. R. r. Hammer, [1923] 2 K. B. 786. 

7988. Foreign marriage.] — R. v, Naguib, No. 
8031 , post. 

7989. .] — R. was married to his wife at 

the British Consular Office at Cairo in 1919, & 
some montlxs afterwards he went through the 
ceremony of marriage with D. at a registry office 
in London. R. was indicted for bigamy in 
marrying D. during the lifetime of his wife, & D. 
for aiding & abetting him. They pleaded “ not 
guilty,” & in the witness box R. said he did not 
tliink the marriage at Cairo was binding : — Held : 
the marriage in Cairo had not been proved. The 
certificate stated that the marriage ceremony was 
performed by the Acting British Consul. The 
question was whether that ceremony was valid & 
that depended on the interpretation of Foreign 
Marriage Act, 1892 (c. 23). It had not been 
shown whether the Acting British Consul had a 
warrant from a Secretary of State under that Act 
to solemnise marriages, nor whether an Acting 
Consul came within the definition of ” Consul ” in 
the Act. An admission by the accused that the 
marriage had been performed was not enough. — 
R. V. Raven & Dellow (1920), 84 J. P. 139. 

C\ Subsistence of the Marriage. 

7990. Onus of proof — Question for Jury.] — On 

a prosecution for bigamy, it is incumbent on the 
prosecutor to prove that the husband or wife, as 
the case may be, was alive at the date of the 
second marriage. There is no presumption of 
law of the continuance of the life of the party for 
seven yeai*s after the date at which he or she was 
proved to have been alive. The existence of the 
party at an antecedent period may or may not 
afford a reasonable inference that he or she was 
alive at the date of the second marriage ; but it 
is purely a question of fact for the jury. — R. v. 
Lumley (1869), L. R. 1 C. C. R. 196 ; 38 L. .7. 
M. C. 86 ; 20 L. T. 454 ; 33 J. P. 597 ; 17 W. R. 
685 ; 11 Cox, C. C. 274, C. C. R. 

Annotaiimis :~Retd. H. v. Jones (1869), 21 L. T. 396; Re 

Phen6’8 Trusts U870), 5 Ch. App. 139; R. r. VVillsliire 

(1881), 44 L, T. 222 ; Rc Pertou, Poarsoii v. A.-G. (1885), 

53 L. T. 707. 

not necessary that the validity of that 
marriage should bo jiroved by a person 
conversant with the laws of Scotland ; 
l)ut it is sufficient if the jury believe 
that there was in fact a valid manlago 
according to the laws of that coimtry. — 
R. V. CHARI.ETON (1839), Jebh, Or. & 
Pr. Cas. 267.— IR. 

s. Proof of — Evidence of marriage 
duly authorised — A dmission by accusea. 1 
— To constitute the crime of bigamy 
there must have been a valid first 
marriage. Where the alleged first wife 
of accused testified to the fact that a 
marriage licence had been obtained 
Sc a formal maniage ceremony had 
been publicly performed in a church. 
Sc there was uncontradicted ovideiMje 
of subsequent cohabitation, repute, 
family life Sc birth of children, & In a 
notarial power of attorney fiKXjused had 
described her as his “ wife ** : — Held : 
the validity of the first marriage was 
sufficiently proved.-— McIntyre v. R. 
(1904), T. S. 804.— S.AF. 


Catholic, Sc they convicted him of 
bigamy: — Held: the conviction was 
bad. — R. r. Fanning (1866), 17 

I. C. L. n. 289.— IR, 

q. Without dispensaiio7i re- 

quired by the Roman Catholic Church .] — 
A marriage without the forbidden 
degrees of consanguinity, celebrated 
between Roman Catholics, by a Roman 
Catholic priest, although forbidden by 
the rules & discipline of the Roman 
Catholic Church mthout a dispensa- 
tion, which there was none, is a valid 
marriage, Sc sufficient to make a second 
marriage a felony, ^vithin the statute 
of bigamy, 

Semblc : a voidable marriage is 
sufficient to constitute a second mar- 
riage bigamy, imtll annulled by a ct. 
of competent jurisdiction. — R. v. 
Burke (1843), 5 1. L. R. 549 ; 3 Craw. 
& D. 96.— IR. 

r. Scottish marriage — Proof of .] — 
On a trial for bigamy, w'hen the first 
marriage took place In Scotland, it is 
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Sect 1. — Bigamy: Svb-secL 1, C.; SKb-sects. 2 

7991. .]— In 1864, W. married A. 

In 1868 he was charged with bigamy in marrying 
B. in 1868, Ms wife A. being then alive, & was on 
such charge convicted. In 1879 he married C., 
& in 1880, 0. being then alive, he married D. 
Afterwards, upon a charge of bigamy in marrying 
D., C. being then alive, W. was convicted, it 
being held by the presiding judge that there was 
no evidence that A, was alive when W. married 
0., or that the marriage with C. was invalid by 
reason of A. being then alive: — Held: the con- 
viction could not be sustained, as the question 
should have been left to the jury whether upon 
the above facts A. was ahve or not when W. 
married 0. — R. v, Willshire (1881), 6 Q. B. D. 
360 ; 50 L. J. M. C, 57 ; 44 L. T. 222 ; 45 J. P, 
375 ; 29 W. R. 473 ; 14 Cox, C. C. 541, G. C. R. 

AnYwtaiiona : — Refd. Re Perton, Pearson v. A.-G. (1885), 
53 L. T. 707 ; H. r. Lindsay (1902), 18 T. L. R. 761. 

7992. .] — Where a woman, twelve months 

after her first husband was last heard of, rnai-ried 
a second husband, & had children by Mm : — 
Held : it was incumbent on the party objecting 
to the second marriage to give some proof that the 
first husband was then alive. — R. i\ Twyning, 
Gloucestershire (Inharitants) (1819), 2 B. A 
Aid. 386 ; 106 E. R. 407. 

Annotaiitm ^ : — Consd. Newman y. Goddard (1831). 3 

L. J. Ex. 167. Expld. Lapslcy v. Grierson (1818), 1 
H. L. Cas. 498. Refd. R. e. Liimley (1869), L. R. 1 
G* G. K. 196 ; Rr Phene’s Trusts (1870). 5 C-h. App. 139. 
Mentd. R. r. Harbomc (1835), 2 Ad. & El. 540 ; Nepean 
y. Doe d. Knight (1837), 2 M. & W. 906; R, r. Carter 
(1845). 13 J. P, 24, 

7993 . Knowledge of accused.] — Whether 

the prosecution in bigamy, is bound to give 
evidence to show that the prisoner married a 
second time, knowing that his first wife was alive 
must depend upon the facts. The fh^st marriage 
was fourteen years ago, the prisoner had cohabited 
with his wife until witliin the last two years, the 
second marriage having taken place about a 
year ago. 

Although if the husband has been living apart 
from his wife for seven yeai^, under such circum- 
stances as to raise a probability that he supposed 
that she was dead when he remarried, evidence 
may be necessary that he knew his fii*st wife was 
alive, that is not so where, as in the present case, 
the parties cohabited until within a period com- 
paratively recent, as in this instance two years 


(WiLLES, J.).— R. V. Elu8 (1858), 1 F. & F. 
309. 

7994 , .] — In 1803 the prisoner married R., 

lived with her about a week, & then left her. It 
was not proved that he had since seen her. In 
1807 he married E., his first wife being then alive. 
On the trial of an indictment for bigamy, the 
judge told the jury that they must be satisfied 
that the prisoner knew that Ms first wife was 
alive at the time of the second marriage : — Held : 
the direction of the judge to the jury was right, 
& it was not necessary to prove affirmatively that 
at the time of the second marriage the prisoner 
knew that his first wife was alive. — R. v, Jones 
(1869), 21 L. T. 396 ; 33 J. P. 791 ; 11 Cox, C. 0. 
358, 0. C. R. 


Sub-sect. 2. — The Subsequent Marriage. 

7995. Void marriage.] — A., a married woman, 
in the lifetime of her husband, married B., who was 
a widower, B. having been the husband of A.’s 
deceased sister : — Held : (Ms was bigamy in A., 
& the circumstance, that the marriage of A. & B. 
would have been wholly void under 5 A 6 Will. 4, 
c. .54, s. 2, even if A. had been an unmarried 
person, made no difference. — R. v. Brawn (1843), 
1 Car. A Kir. 144 ; sub nom. R. v. Bawm, 1 
L. T. O. S. 528 ; 7 J. P. 530 ; 1 Cox, C. C. 33. 

Amwtations : — N.F. R. v. Fanning (1866), 14 W. K. 701. 

Refd. R. i\ Allen (1872), L. R. 1 C. C. K. 367. 

7996. .] — Prisoner, having a wife living, 

went through the ceremony of marriage with 
another woman, who was mtMii the prohibited 
degrees of affinity, so that the second marriage, 
even if not bigamous, would have been void 
under 5 A 6 Will. 4, c. 54, s. 2 : — Held : prisoner 
was guilty of bigamy. — R. r. Allen (1872), 
1.. R. 1 C. C. R. 367; 41 J., J. M. (\ 97; 26 
E. T. 664 ; 36 J. P. 820; 20 W. R. 756; 12 
(^ox, 0. C. 193, C. C. R. 

Amiotation : — Refd. R. r. Dee (1884), 15 Cox, C. C’. 579. 

7997. Marriage in false name.] — R. r. Allison 
A Wilkinson, No. 7953, mde. 

7998. .]— R. r. Drake (1830), 1 Lew. C. C. 

25. 

Amwiation : — Refd. JL r. Fauiiing (1866), 10 (5tx. C'. C. 411. 

7999. .]— On an iiidietment against a man 

for bigamy, it appeared that for the purpose of 
concealment, the second wife was married by a 
name by which she had never been known : — 


PART XXVII. SECT. 1, SUB-SECT. 1. 


7998 i. Onus of proof — Knowledge 
of accused.'\ — The first marriage was 
solemnised in England in 1836, A the 
second marriage in Tasmania in 1852. 
The prisoner received letters from his 
family in England up to the time of his 
second marriage ; A prisoner’s brother 
only came out to Tasmania from Eng- 
land, a few months before his second 
marriage. He received a letter from 
his mother, who lived in England, in 
1851, speaking generally about the 
family, A of prisoner’s constant neglect 
of their correspondence ; A statements 
had been made by prisoner after his 
second inaiTiage, iustifylng or excusing 
the act on the groimds shown to be 
false, sucli as that he was married to 
his first wife at a Portuguese Chapel, A 
merely to save appearances, as she 
had previously been living with him 
as his mistress. On another occasion 
a woman having asserted in the 
prisoner’s presence, that she could 
prove that his first wife was alive, the 


prisoner did not deny that fact, but 
stated that she had been his mistress. 
. . . The judge directed the jury to ac- 
quit prisoner, unless they were satisfied 
that at the time of the second mar- 
riage he w’as conscious of the existence 
of his first wife, looking at his moans 
of knowledge A the frequency of his 
commmdcations of his family, A the 
various im truths which he told con- 
cerning his wife A his marriage with 
her : — Held : the direction was right, 
or at all events was, if wTong, put too 
favourably to prisoner, as assuming 
that the onus of proving that ho knew 
of his wife's existence lay on the 
Crown. — It. V . Packer (1864), 3 

N. S. W. S. C. R. 40.— AUS. 

7998 ii. Sufficiency of 

proof.] — Accused in 1914 married a 
wife in England. In Dec. 1918, he 
wont through a form of marriage 
with another woman in New Zea- 
land. Both marriages were duly 
proved. The firet wife was admitt/Odly 
alive in Jan. 1917. Interviewed by a 
police constable in Mar. 1919, with 
respect to the maintenance of his first 


I wife, prisoner w^as shown certain corre- 
si>oiidence A admitted tliat he had a 
wife living in England. At the trial 
prisoner did not jrtvc evidence in his 
own behalf, nor did ho ask for produc- 
tion of the letters. The presiding 
judge directed the jury that they were 
entitled to consider whether a young 
woman of 23, being admittedly alive 
in 1917, was probably still alive in 
Dec. 3 918, A also to c()nsider the 
admissions proved to have been made 
by the prisoner. On a case stated as 
to whether the evidence was sufficient : 
— Held : there was sufiicient evidence 
on winch a jury might convict. — R, v. 
Farrow, [1920] N. Z. L. R. 407.— 
N.Z. 


PART XXVII. SECT. 1, SUB-SECT. 2. 

t. Must he proved ns a fact — Indian 
customs — Polygamy — Bigam y under 
Criminal Code, e. 278.] — R. v. Bear’s 
Shin Bone (1899), 4 Terr. L. R. 173.— 

CAN. 

a. .]— To establish a charge of 

bigamy, the second marriage must bo 
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Held : this was no answer to the charge, although 
if the first marriage had taken place under such 
circumstances, that would have been thereby 
rendered void, — R. t\ Penson (1832), 5 0. R 
412. 

Annotations: — Refd. R. v. Fanningr (1866), 10 C'ox, C’. C. 

411 ; R. r. Allen (1872), L. R. 1 0. C. R. 367 ; Re Rutter, 

DonaldHori v. Rutter (1907), 97 L. T. 883. 

8000. -.] — Prisoner, having a wife living, 
was married to another woman in the presence of 
the registrar, describing himself not as E. K., his 
true name, but as B. R. There was no evidence 
to show that the second wife knew that lus Ohris- 
tian name was misdescribed : — Held : prisoner 
was guilty of bigamy. — R. v, Rea (1872), L. R. 
1 C. G. R. 365 ; 41 L. J. M. G. 92 ; 26 L. T. 484 ; 
36 J, P. 422 ; 20 W. R. 032 ; 12 Gox, G. C. 190, 
G. G. R. 

Annotatioyi : — Refd. Nathan v, Woolf (1899), 15 T. L. R. 

250. 

8001. Irregular publication of banns — Know- 
ledge of parties.] — The due publication of banns 
of marriage was completed on July 1, & the 
marriage took place on Oct. 1 following. Marriage 
Act, 1823 (c. 76), s. 9, requires marriage.s by banns 
to be solemnised within three months after the 
complete publication of banns : — Held : the 
marriage was valid, it not being found that the 
partie.s knowingly <fc wilfully intermarried without 
due publication of banns. — R. v. Glarke (1867), 
16 L. T. 429 ; 15 W. R. 796 ; 10 Gox, O. G. 471, 
G. G. R. 

8002. Marriage in Scotland.]— Prisoner, a British 
subject resident in England, married in Scotland, 
according to the law of Scotland, a woman resident 
in England, A while she was alive married in Scot- 
land, according to the law of Scotland, another 
woman resident in England ; — Held : he was 
properly convicted of bigamy in England, under 
9 Geo.‘ 4, c. 31, s. 22.~R. v. Topping (1856), 
Dears. G. C. 647 ; 25 L. J. M. G. 72 ; 27 L. T. 
O. S. 128; 20 J. P. 293; 2 ,lur. N. S. 428; 4 
W. R. 482 ; 7 Gox, G. G. 103, V. C. R. 

8003. Marriage abroad.] — R. v. (1663), 1 

Sid. 171 ; 82 E. R. 1038. 

8004. .] — To estabhsh bigamy as a ground 

for the sentence of the ct., there must be proof of 
such a ceremony as, but for the former marriage, 


would constitute a valid marriage. Thus, if the 
bigamy relied upon took place abroad, it will be 
necessary to give formal proof of the marriage 
law of that country. — Burt v. Burt (1860), 2 
Sw. & Tr. 88 ; 29 L. J. P. M. & A. 133 ; 2 L. T. 
439 ; 8 W. R. 552. 

Annotations: — Consd. R. v. Fanning (1866), 10 Cox, C. C. 
411 ; R. r. Allen (1872), L. R. 1 C. C. R. 367. 

8005. .] — By Offences against the Person 

Act, 1861 (c. 100), s. 57, “ Whosoever being 
married shall marry any other person during the 
life of the former husband or wife, whether the 
second marriage shall have taken place in England 
or Ireland or elsewhere, shall be guilty of felony ” : 
— Held : the sect, extends to a case where the 
second marriage is celebrated beyond the King’s 
dominions. — Russell’s (Earl) Case, [1901] A. G. 
446; 70 L. J. K. B. 998; 85 L. T. 253 ; 17 
T. L. R. 685 ; 20 Gox, G. C. 51, PI. L. 

Annoialions : — Refd. IL v. Aiidley, [1907] 1 K. B. 383 ; 
R. r. Wheat, R. StockH, 11921 J 2 K. B. 119. Mentd. 
Re Kinross (1905), 74 L. J. V. C, 137. 

g006. Onus of proof on British subject.]— 

A British subject married in England, & while 
his wife w^as alive, went through the ceremony of 
marriage witli another w’^oman abroad. In an 
indictment in England for bigamy : — Held : the 
indictment need not allege that accused was a 
subject of his Majesty, it being for the defence 
to prove tliat accused was not a subject of his 
Majesty. — R. ik Audlev, [1907] 1 K. B. 383 ; 76 
L. J. K. B. 270 ; 96 L. T. 160 ; 71 J. P. 101 ; 23 
T. L. R. 21 1 ; 51 Sol. Jo. 146 ; 21 Cox, G. C. 374, 
G. G. R. 


Sub-sect. 3. — Grounds of Defence. 

A. Seveti Ycars^ Ah^ence* 

8007. Ignorance of life of spouse.] — In a case of 
bigamy, it appeared that the i^risoncr’s fii*st wife 
had left him sixteen yeai*s, & it was proved by 
the second wife that she had known him for nine 
years living as a single man, & that she had never 
heard of the first wife, who, it appeared, had 
been living seventeen miles from where the 
prisoner resided ; — Held : on this e^ddence the 


I»roved as a fact, irrespective of in- i 
ference or pros limp tion. — R. v. Ghiffin ! 
(1879), 4 L. R. Ir. 497.— IR. 

b. Admission by accused of yoing 
through a form of marriage — U’heiher 
sufficient,] — On a charge of bigamy ; — • 
Held : the statement or admission of 
deft, that ho “ went through a form 
of marriage with ” the complainant 
was not Hufilciont evidence of the 
second marriage ; it siiould have boon 
shown that it was a valid form of 
marriage, & tlie time & place should 
have been connected with the time & 
place charged in the information. — R. 
V. Hutchins (1913), 25 W. L. R. 1. — 
CAN. 

8003 i. Marriage abroad .] — The first 
marriage was contracted in Toronto, 
the second in Detroit, U. S. The judge 
at the trial directed tlie jury tliat if 
prisoner was married to his first wife 
in Toronto, &; the second in Detroit, 
they should find him guilty : — Held : 
a misdirection, & the jury siiould have 
been told in addition that lieforc they 
found him guilty they ouglit to he 
satisfied of ids being at the time of his 
second marriage a subject of Her 
Majesty resident in Canada, & that 
ho had left Canada with intent to 
commit tlie offence. — R. r. Pierce 
(1887), 13 O. R. 226.— CAN. 


8003 ii. .] — Conviction for big- 
amy (1 Hashed where the second marriage 
took place in a foreign country, & 
there was evidence that deft., wlio was 
a British subject, resident in Canada, 
left there with the intent to commit 
the offence. — R. v. Plowman (1894), 
25 O. R. 656.— CAN, 

0 . Wticther evidence of second wife 
admissible — ■ Before first marriage 
proced.] — In a case of bigamy, the 
evidence of the first wife is not admis- 
sible, nor is that of the second wife 
until the first marriage is proved. — K. 
V. Tubbee (1852), 1 1*. R. 98. — CAN. 

d. Sufficiency of,] — The second 
marriage, which was solemnised in 
Ireland was proved by iiarol evidence ; 
& a shnilar certificate of tha t marriage 
was also given in evidence. The 
prisoner was convicted : — Held. : such 
evidence was sufficient to supi)ort the 
conviction. — R. v, Maynk (1858), 10 
Ir. Jur. 449. — IR. 

PART XXVII. SECT. 1, SUB-SECT. 3. 

~A. 

e. Oencral rule.] — Seven years is the 
limit within which a second marriage 
is entered into at the risk of the 
party who ventmos to marry again 
without full knowledge of the death 


of tho first husband or wife. Know- 
ledge within 7 years is not a necessary 
ingredient of the offence of bigamy, 
the act which constitutes the bigamy 
is the second marriage ; the question 
as to whether when that second mar- 
riage is entered into by the parties 
their status is such as to make it 
criminal is one on which tliey must bo 
informed at their own peril so far as 
being liable to conviction. — R. v. 
Smith (1862), 1 W. & W. 325.— AUS. 

f. Ignorance of life of spouse — 
Hcasoimble belief of death,] — In a case 
of bigamy the judge directed the jury 
to convict unless accused had proved 
to their satisfaction that his wife had 
been absent from liiin for seven years 
before the second marriage & that she 
was on that date on reasonable groimds 
believed by him to be dead : — Held : 
to be proper direction. — R. v. Siffkr 
(1904), 4 8. R. N. 8. W. 320 ; 15 
N. 8. W. W. N. 140.— AUS. 

g. Proof of inquiries.] — * 

Where prisoner relies upon tho first 
wife’s lengthened absence, & his 
ignorance of her being alive, he must 
^low inquiries made & that he had 
reason to believe her dead, more 
especially when he has deserted her ; 
& this, notwithstanding that the first 
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Sect, 1 , — Bigamy : SvJb-aecL 3, B* & C*'\ 

prisoner ought to be acquitted on the proviso 
contained in 9 Goo. 4, c. 31, s. 22. — R. t’. Jones 
(1842), Oar. & M. 614. 

3008, Must extend over whole period.] — 

Semble : the true construction of 9 Geo. 4, c. 31, 
6. 22, in relation to the offence of bigamy, is this : 
not that the party charged, to be deprived of the 
benefit of its provision as a defence, must have 
known at the time when he contracted the second 
marriage, that the first wife had been alive during 
the seven years preceding, but that to bring him 
within that provision, he must have been ignorant 
during the whole of those seven years that she 
was alive. — R. v. Cullen (1840), 9 C. & P. 681. * 

8009. Presumption of continuance of co- 

habitation.] — Prisoner was convicted of bigamy. 
It was proved that he had married W. in 1865, & 
lived with her after the marriage, but for how 
long was not known ; that in 1882, W. being 
still alive, he had gone through the form of 
marriage with another woman, but there was no 
evidence as to the prisoner & W. having ever 
separated or as to when, if separated, they last 
saw each other : — Held : prisoner was rightly 
convicted. — R. r. Jones (1883), 11 Q. B. D. 
118 ; 52 L. J. M. C. 96 ; 48 L. T. 768 ; 47 J. P. 
535 ; 31 W. R. 800 ; 15 Oox, C. C. 284, C. O. R. 

8010. — Means of acquiring knowledge.]— 
On the trial of a woman for bigamy, whose first 
husband had been absent from her for more than 
seven years, the jury found that they had no 
evidence that, at the time of her second marriage, 
she knew that he was alive, but that she had the 
means of acquiring knowledge of that fact, had 
she chosen to make use of them : — Held : on this 
finding the conviction could not be supported. — 
R. r. Buiggs (1856), Dears. & B. 98 ; 26 L. J. 
M. O. 7 ; 28 L. T. O. S. 108 ; 20 J. P. 711 ; 2 
Jur. N. 8. 1195 ; 5 W. R. 53 ; 7 Cox, C. C. 175, 
C. C. R. 

AnnotrUioti :■ -Refd. It. v. Cui^gcnven (18C5), It W, R. 53. 

8011. — ~ Ignorance a question for jury.] — In 

bigamy it is a question for the jury whether 
XJrisoner knew that his first wife was aliv^e. — R. v. 
Dane (1858), 1 F. & F. 323. 

8012. ,] — Where the prisoner was 

indicted for bigamy, & no evidence was given on 
either side as to the prisoner’s knowledge that Ids 
wife was alive, but it was proved that they had 
separated by agreement in 1843, &, in 1857, the 
prisoner produced her at a trial in winch he was 
interested : — Held : it was for the jury to say, 
whether there was an absence of knowledge on 
the part of the prisoner that his wife was alive 


in 1855, the date of the second marriage. R« v. 
Cross (1869), 1 F. & F. 510. , 

8013. Knowledge of life of spouse — Onus of 
proof.] — The proviso in 9 Geo. 4, c. 31, s. 22, 
relating to seven years’ absence in cases of bigamy, 
is a clause in favour of accused, & the prosecution 
is not bound to give any evidence to show that 
prisoner was aware of the existence of his or her 
wife or husband at the time of the second marriage. 
On the contrary, it lies on the prisoner to prove 
his ignorance on the subject, & in default thereof, 
the ct. will presume knowledge, though it may 
appear that the prisoner was absent from his wife 
for seven years, & was not heard of in that period. 
— R. V. Hayward (1843), 1 L. T. O. S. 562 ; 7 
J. P. 532. 

3014.. .] — The burden of proof that a 

prisoner charged wdth bigamy has not been 
continually absent from his wife for seven years, 
& that she was not known to him to be living 
within that time, is on the prosecution & not on 
the prisoner. — R. v. Heaton (1863), 3 F. & F. 
819. 


Annotaiions : -Apld. R. Cnrgerwen (1865), L. 11. 
rr T? 1 PaIIS R h a&OHL 19 T. L. R. 250. 


8015. -.] — Upon a trial for bigamy, 

when it is proved that the prisoner & his first wife 
have lived apart for seven years preceding the second 
mamage, it is incumbent on the prosecution to 
show that during that time he was aware of her 
existence ; & in the absence of such proof, the 
prisoner is entitled to be acquitted. — R. v. Cuii- 
GEHWEN (1865), L. R. 1 0. O. R. 1 ; 35 L. J. M. 0. 
58 ; 13 L. T. 383 ; 29 J. P. 820 ; 11 Jur. N. S. 
984 ; 14 W. R. 55 ; 10 Cox, C. C. 152, C. C. R. 

Annotations : — Distd. R. t\ Jones (1883), 11 Q. B. D. 118. 

Fond. R. r. Faulkes (1903), 19 T. L. R. 250 ; K. r. Lund 

(1921), 16 Cr. App. Rep. 31. 

3016. .]— R. P. Green (1899), 34 

L. .lo. 622. 

8017. Wilful absence.] — Offences 

against the Person Act, 1861 (c. 100), s. 57, 
which provides that a person shall not be guilty 
of bigamy where the wife or husband of such 
person “ shall have been continually absent from 
such person for the space of seven years then last, 
past, & shall not have been known by such person 
to be living within that time,” includes absence 
tlii'ough wilful desertion, when such absence is 
I>roved it lies on the prosecution to show, not 
merely that the person charged had the means of 
knowledge, but that he knew that th(i first 
husband or wife, as the case may be, was living. — 
R. r. Faulkes (1903), 19 T. D. R. 250. 

8018. .] — The onus of proving, on a 

trial for bigamy, that deft, knew that liis or her 


wife may have married again. — K. v. 
Smiiu (1857), 14 U. C. R. 565.— CAN. 

h. .] — Whether the belief 

tliat his or her spouse was dead at 
the time of the subsequent manlage 
is reasonable Sc entertained in good 
faith is a question for the jury, but as 
a general rule it may bo broadly stated 
that such belief is neither unreasonable 
nor maid fide if the spouse has been 
absent for seven years or more, &, 
notwithstanding due inquiries, has not 
been hoard of or from during that 
period. — Ee Booysen (1880), E. 187, 
•~~S. AF . 

k. Continuous absence for seven 
years.l — Deft, was brought before the 
iudge of the county ct. on the charge 
that on July 5, 1905, being theretofore 
married to R., she went through the 
form of maiTiage with P., her first 


husband being still alive, contrary to 
the provisions of the Criminal Code. 
The evidence showed, & the learned 
judge found, that deft. *8 first husband 
was continually absent from her for 
the period of seven years next previous 
to the second marriage, & although ho 
was residing In , another part of the 
province, only some seventy -five miles 
away, there was no evidence to show 
that deft, knew that her husband was 
alive at any time during those seven 
years ; — Had : (1) deft, could not bo 
(convicted of the offence charged ; 
(2) the words of the Code, “ continually 
absent for seven years are to bo con- 
strued as moaning ** absent from the 
person '* & not “ absent from the 
province or “ absent from Canada.’" 
— R. V. Penaul (1916), 49 N. S. R. 
391.— CAN. 

1. Onus of proof.] — R. v. 


Dwyer (1883), 27 L. C. J. 201 ; 6 
L. N. 06.— CAN. 

8013 i. Knowledge of life of spouse — 
Onus of proof.] — The onus of proving 
prisoner was coipiisant of his first 
wife being alive lies on the Crown.— 
li, V. C^EED (1881), 2 N. fcJ. W. L. R. 
84.— AUS. 

8018 ii. .] — -On a prosecu- 

tion for bigamy, when it is proved that 
prisoner & his first wife have lived 
apart for the 7 years preceding the 
second marriage, it is incumbent on 
the prosecution to show that during 
that time the prisoner was aware of 
his first wife’s existence. — R. v. Spark 
(1885), 11 V. L. R. 405.— AUS. 

8018 ill. . ] — R. V. Fontaine 

(1871), 15 L. C. J. 141.— CAN. 

8018 iv. .] — R. V. Debat 

(1871), 9 N. S. R. 540.— CAN. 
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spouse was alive at a given time is on the prose- 
cution. — B. V. Lund (1921), 16 Or. App. Bep. 31, 

0. 0. A. 

Annotation: — ^FoUd. R. r, Peake (1922), 17 Cr. App. Rep. 

22 . 

8019. -.] — In a trial for bigamy the 

onits is on the prosecution to prove that deft, 
knew that his other spouse was alive “ within the 
seven years last past.” — B. v. Peake (1922h 17 
Or. App. Bep. 22, 0. C. A. 


B. Belief of Death. 


8020. Whether honest belief sufficient.] — If a 

woman marries a second husband in the lifetime 
of the first, it is bigamy, though the first husband 
has, at the time of the second marriage, been 
absent for four years, & though prisoner believed 
at the time of the second marriage that he was 
dead. — R. r. Pitzgerai.d (1850), 14 .T. P. 608. 

8021. .] — B. V. Turner (1862), 9 Cox, C. 0. 

145. 

Annotations: — ^Polld. R. v. Horton (1871). II Cox, C. C. 
670 ; R. r. Moore (1877), l.'J Cox. C. C. 544. N.P. R. v, 
Ilennett (1877), 14 C>ox, C. C. 45. Consd. R. v. ToIbou 
(1889), 23 Q. B. D. 168. 


8022. .] — It is a good defence to an indict- 

ment for bigamy that prisoner at the time of the 
second marriage honestly & hoifiA fide believed 
that his first wife was dead, & had reasonable 
grounds for so belie^fing. — B. v. Uorton (1871), 
11 Cox, C. O. 670. 

Annotolions : — FoUd. R. v. Mooro (1877), 13 Cox, C. 541. 
Consd. R. V. Tolsori (1889), 23 Q. B, 1). 168. 


3023. .] — A bond fide belief by a wife that 

her husband is dead is no defence to an indictment 
for bigamy, unless he has been continuously absent 
for seven years. — B. v. Gibbons (1872), 12 Cox, 
C C. 237. 

Annotaiions R. r. Bennett (1877), 1 1 (^ox, C. C. 

45. N.F. H. V . Moore (1877), 13 Cox, C. C. 514. Consd. 
R. V . Tolrioii (1889), 23 Q. B. D. 168. 

8024. .] — In an indictment for bigamy 

evidence is not admissible to show that prisoner 
honestly believed that liis first wife wjis dead, 
when he married a second, wdtliin seven years of 
Ills last having heard of or seen the first wife. 

Semble : however reasonable such a belief may 
be, it can only be used in mitigation of punish- 
ment after conviction.— B. v. Bennett (1877), 
14 Cox, C. C. 45. 

AnnoiaXion : — Coxisd. R. v. Tolson (1889), 23 Q. B. D. 168. 


8025. .] — To an indictment for bigamy it 

is a good defence that, at the time of the bigamous 
marriage, prisoner had a reasonable bond fide 
belief that her husband was dead, although seven 
vears had not elapsed since she last heard of him. 
— B. V. Moore (1877), 13 Cox, C. C. 544. 
Annotation: — Consd. R. v. Tulson (1889), 23 Q. B. D. 168. 


8026. •.] — Prisoner was convicted under 

Olfences against the Person Act, 1861 (c. 100), 


8. 57, of bigamy, having gone through the cere- 
mony of marriage within seven years after she 
had been deserted by her husband. The jury 
found that at the time of the second marriage she 
in good faith & on reasonable grounds believed 
her husband to be dead : — Jleld : a bond fide 
belief on reasonable grounds of the death of the 
husband at the time of the second marriage 
afforded a good defence to the indictment, &> the 
conviction was wrong. — R. p. Tolson (1889), 23 
Q. B. D. 168 ; 58 L. J. M. C. 97 ; 60 L. T. 899 ; 
54 J. P, 4, 20 ; 37 W. B. 716 ; 5 T. L. B. 465 ; 
16 Cox, C. C. 629, C. C. B. 

Annotaiwns : — Consd. R. v. Wheat, R. v. Blocks, [1921] 2 
K. B. 119. Reid. R. V . Bayley (1908), 1 Cr. App. Rep. 
86. Mentd. Blaker i\ TUlstonc (1894), 70 L. T. 31 ; 
Sherras v. De llutzen (1895). 59 J. P. 440 ; Burrows v. 
Rhodes, [1899] 1 Q. B. 816 ; Pearks* Dairies v. Tottenham 
Food Control Committee (1918), 88 L. J. K. B. 623. 


C. Belief of Invalidity of First Marriage, 

8027. Prior marriage bigamous — Sufficiency of 
belief — Onus of proof.] — Where prisoner, charged 
with bigamy, alleges that his first marriage was 
invalid on the ground that when he married liis 
fii*st wife she had a husband living, it is for 
prisoner, after the prosecution have proved liis 
two marriages, to prove that the first husband 
was alive at time of prisoner’s first marriage. 
Where prisoner alleges that at the time of liis 
second marriage he bond fide believed that his 
fii*st marriage was invalid, on the ground that the 
woman he then married had a husband ahve at 
the time, he must prove that he had such belief, 
also that/ he made very careful & serious 
inquiries which justified such belief. — B. v. 
Thomson (1905), 70 J. P. 6. 

Annotations : — ^Folld. R. r. C’onnatty (1919), 83 J. P. 292. 

Consd. K. V. Wheat, R. r. StockB, [1921] 2 K. B. 119: 

3028. .] — B. V, CUNLIPPE (1913), 57 

Sol. Jo. 345. 

8029. .]~-;-If prisoner accused of 

bigamy can satisfy the jury that at the time when 
he entered into the second or bigamous marriage 
he had a bond fide belief based on reasonable 
grounds that his first or legal marriage was 
invalid he is entitled to be acquitted. — B. v. 
CONNATTY (1919), 83 J. P. 292. 

3030. Proof of prior marriage.] — On an 

indictment for bigamy, evidence of the cohabita- 
tion of the first husband with another woman, 
his reputed wife, before the time of his marriage 
with deft., & of such reputed wife being alive 
after that marriage : — Held : to be sufficient 
evidence of a prior marriage to warrant an 
acquittal. — B. v. Wilson (1862), 3 F. & F. 119. 

8031. Polygamous foreign marriage.] — Prisoner 
was indicted for marrying a woman m England 
wliile his wife, whom he had married in England, 
was alive. At the trial prisoner, an Egyptian by 
birth & a Mahommedan by religion, who was not 
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— B. 

8020 1. Whether honest belief sufficient. ] 
— In a case of Ligamy the judge 
directed the jury to convict unless 
accused had proved to their satisfac- 
tion that his wife had l)een absent from 
him lor Bevou years before the second 
marriage, & that she was on that date 
on reasonable grounds believed by him 
to be dead : — Held : to be proper 
direction. — R. v. Sifb’er (1904), 4 
S. R. N. a W. 320 ; 15 N. S. W. W. N. 
140.— AUS. 

8020 ii. 1 — Where prisoner relies 


upon the first wife’s lengthened 
absenoe, & his ignorance of her lieing 
alive, he must show inquiries made & 
that he had reason to believe her dead, 
more esptKjiolly when he has deserted 
her; & this, notwithstanding that the 
first wife may have married again. — 
K. V . Smith (1857), 14 U. C. R. 565. — 
CAN. 

PART XXVII. SECT. 1, SUB-SECT. 3. 

— C. 

m. Prior niarriage hioamous.] — Pris- 
oner, M., was charged with bigamy 
in marrying B. in 1888, his wife A,, 


whom ho had married in 1859, being 
alive. A. had in 1847 married D., but 
had left him the next year & had not 
heard of him since ; — Held : the ques- 
tion whether 1). was olive when A. 
married M. was rightly left to the 
jury as a question of fact. — R. v. De 
Meitre (1888), 9 N. B. W. L. R. 199.— 
AUS. 

n. .]—If a person believes, in 

good faith & on reasonable grounds 
that at the time of a marriage ceremony 
gone through by him the woman he 
married had a husband then living, 
& on such belief subsequently goes 
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Sect* 1. — Bigamy: Sub-sect. 3, C. <£? D* ; sub-sect* 4. 
f. 2, 3 4. Part XXVIII* Sect* 1.] 

specially conversant with the laws of Egypt, 
stated in the 00111*86 of his evidence that before 
the first marriage in England he had been duly 
married in Egypt according to the rites & cere- 
monies of that country to an Egyptian woman 
whom he had divorced after the first & before the 
second marriage in England : — Held : the evidence 
of some person convei*sant with the marriage laws 
of Egypt was necessary in order to prove the 
alleged marriage in Egypt, & prisoner could not 
establish that marriage by tendering his own 
evidence of the performance of a ceremony & 
leaving the ct. to presume the effect thereof. 
Qu. : whether the union of a man & a woman 
according to the law of a State which recognises 
polygamy will be regarded in England as a 
marriage. — R. v. Naguib, [1917] 1 K. B. 359 ; 
86 L. J. K. B. 709 ; 110 L. T. 040 ; 81 J. P. 116 ; 
25 Cox, 0. 0. 712 ; 12 Or. App. Rep. 187, C. C. A. 

8032. Technical informality.] — R. v. Bayley 
(1908), 1 Or. App. Rep. 80, C. 0. A. 

Marriage by British Consui — Foreign 
Marriage Act, 1892 (c. 23), s. 11.] — R. v. Raven 
& Bellow, No. 7989, ante. 


D. Belief of DissoUifio)i of First Marriage. 

8034. Effect of sentence of jactitation.] — A 

sentence of jactitation is not conclusive evidence 
against an indictment of bigamy ; for its validity 
may be impeached, as having been obtained by 
fraud. — K ingston’s (Duchess) Case (1770), 1 
Ijeach, 140 ; 20 State Tr. 355. 

Annotations : — Refd. Meddoweroft v. Hugueiiin (1814), 

4 Moo. P. V. C. 386 ; H. v. Fanning (1866), 10 C^ox, G. C. 
411. Mentd. Galbraith v. Neville (1789), 1 Doug. K. B. 
6, n. ; Wilson r. llastall (1792), 4 Term Hep. 753 ; Kennell a. 
Abbott (1799), 4 Ves. 802 ; White v. Hall (1806), 12 Ves. 
321 ; 11. V. Knaptoft (1824), 2 B. & C. 883 ; Stafford v. 
Clark (1824), 9 Moore, C/. P. 724 ; Bland v. Lynain 
(1827), 5 L. J. O. 8. C. P. 87 ; Martin v. Nicolls (1830), 
3 Sim. 458 ; Thompson r. Blackhurst (1833), 1 Nev. & 

M. K. B. 266; Bandon v. Becher (1835), 9 Bli. N. S. 
532 ; Doe d. Peter r. W'atkins (1837), 3 Bing. N. C. 421 ; 
11. V. Wye (1838), 7 Ad. & El. 761 ; R. r. Calev (1841), 

5 Jur. 709 ; Hill v. Barry (1842), 7 Jur. 10 ; R. i\ Sow 
(1843), 4 Q. B. 93 ; Robertson r. Stnith (1844), Dav. & 
Mer. 772 ; Barrs v. Jackson (1845), 1 Ph. 582 ; Tarry r. 
Newman (1846), 15 M. & W. 645 ; R. r. Smith O’Brien 
(1848), 7 State Tr. N. S. 1 ; Bailey v. Harris (1849), 13 
Jur. 341 ; de Bode v. R. (1849), 13 Q. K. 364 ; Bank of 
Australasia v. Nias (1851), 16 Q. B. 717 ; R. r. Basing- 
stoke (1851), 14 Q. B. 611 ; R. i\ Blakemore (1852), 2 
Den. 410 ; 11. v. Haughton (1853), 1 E. 8c B. 501 ; Shedden 
V. Patrick (1854), 23 L. T. O. S. 194 ; R. v, Hartington 
Middle Quarter (1855), 4 E, & B. 780 ; Oammell v. Sewell 
(1858), 3 H. & N. 617 ; Routledge v. Hlslop (1860), 2 
E. & E. 549 ; Accidental Death Insce. v. Mackenzie 
(1861), 5 L. T. 20; Hewlett v. Tartc (1861), 10 C. B. 

N. S. 813; Hunter v. Stewart (1861), 4 De G. F. & J. 
168 ; The Justyn (1862), 6 L. T. 55.3 ; Swan v. North 
British Australasian Co, (1862), 7 H. & N, 603 ; Rogers 
V. Hadley (1863), 9 Jur. N. S. 898 ; Simpson t?. Fogo 
(1863), 8 L. T. 61 ; Nawab Sidhee Nuziir Allj'' Khan v. 
Ojoodhyaram Khan (1866), 10 Moo. Ind. App. 540 : 
Patch V. Ward (1867), 3 Ch. App. 203 ; Finney v. Finney 
(1868), L. R. 1 P. & D. 483 ; Ochsonbeln v. Papeiier 
(1873), 8 Ch. App. 695 ; Flitters v, Allfrey (1874), L. R. 
10 C. P. 29 ; Dover v. Child (1876), 34 L. T. 737 ; Leggott 
V. G. N. Ry. (1876), 1 Q. B. D. 599 ; K. v. Hutchings 
(issi), 6 B. D. 300 ; Aboulofl v. Oppenheimer (1882), 
10 Q. B. D. 295 ; l^riestinan v. Thomas (1884), 9 P. D. 
210 ; Calrd v. Moss (1886), 33 Ch. D. 22 ; Seton v. 
Lafone (1886), 18 Q. B. D. 139; Borough v. Collius 


a 890), 15 P. D. 81 ; Kingston -upon -Hull Corpn. v. 
Harding (1892), 62 L. J. Q. B. 55 ; A.-G, for Trinidad & 

c. 518; Boswell t>. Coaks 
), n. ; Ballantynev. Maokinnon, 
^on V. Fitzgerald (1897), 66 

o /V "ti' - ■ Ralfpn Overseers, [1898] 

^ • Bynoe v. Bank of England, [1902] 1 K. B. 

Hill V. Clifford, 

Clifford V. Timms, Clifford v. Phillips, [19071 2 Ch. 236 : 
Burdett v. Home (1911), 27 T. L. R. 402 ; In the Estaie of 
Crippen, [19111 P. 108 ; Bedford v, Cowtan, [1916] 1 
K. B. 980 ; Isaacs v. Salbstein, [1916] 2KB 139 • 
C. (otherwise H.) v. C., [1921] P. 399; Ord v. 6rd,'[1923] 

2 K. B. 


8035. Divorce out of England — Grounds in- 
sufficient in England.]-— On an indictment for 
bigamy, wlicre the first marriage is in England, 
it is not a valid defence to prove a divorce (i 
vinculo matrimonii out of England before the 
second marriage, founded on grounds on which a 
marriage cannot be dissolved d vinculo matrimonii 
in England.— R. v. Lolley (1812), Russ. &; Ry. 
237, C. C. R. 


Annotahons: — Refd. Briggs r. Briggs (1880), 5 P. D. 163 ; 
Harvey v. Farnie (1882), 8 App. Cas. 43 ; R. v. Wheat, 
K. r. Stocks, [19211 2 K. B. 119. Mentd. Tovev i\ 
Lindsay (1813), 1 Dow. 117 ; M‘Carthy v. Decaix (1831), 
2 Russ. & M. 614 ; Munro v. Saunders (1832), 6 Bli. N, S. 
468 ; Warrender v. Warrender (1835), 2 Cl. & Fin. 488 ; 
Doo d. Birtwliistle v. Vnrdill (1840), West, 500 ; Mnnro 
V. Munro (1840), 7 Cl. & Fin. 842 ; Geils v. Geils (1852), 
20 L. T. O. H. 145 ; Dolpliiii i\ Robins (1859), 7 H. L. 
Cas. 391 ; Fenton r. Livingstone (1859), 33 L. T. (). S. 
3.35; Brook v. Brook (1861), 4 L. T. 93; R. v. Youlc 
(1861), 7 Jur. N, S. 551 ; Heath Lewis, Ex />. Johnson 
(1864), 4 Giff. 665; Argent v. Argent (1865), 34 L. J. 
1’. M, & A. 133 ; Re Wilson’s Trusts (1865), 35 L. J. Ch. 
243 ; Shaw v. Gould (1868), L. R. 3 U. L. 55 ; Shaw i\ 
A.-G. (1870), 39 L. J. P. & Al. 81 ; Le Sueur v. Le Sueur 
(1876). 1 P. D. 139 ; Niboyetr. Niboyet (1878), 4 P. I). 1 ; 
Green v. Green, [1893] 1*. 89 ; Le Mesurior v. Le Mcsurler, 
[18951 A. C. 517 ; SUerras v. De Rutzeu, [1S95J 1 (J. B. 
918; Bater v. Bater, [1906J l\ 209; R. w. Hammer- 
smith Superiutendciit Registrar of Marriages, Ex r> 
Mir-Anworuddin, [1917] 1 K. B. 63 1. 


8036. .] — In 1801, A., a domiciled 

Scotsman, was married to B. in Wales. The 
parties cohabited in Scotland till 1863, when B. 
obtained in that country a decree dissolving the 
marriage on the ground of A.’s adultery. A. after- 
wards abandoned his Scottish domicil, & in 1805 
he was married in England to C., with whom he 
afterwards cohabited in this country. C. pre- 
sented a petition for a declaration that her maniage 
with A. was null void on the ground of A.’s 
bigamy : — Held : although the decree for the 
dissolution of A.’s first marriage was pronounced 
on the ground of his adultery (which would not 
be sufficient ground for a divorce in England) the 
judgment of the ct. of his domicil must be recog- 
nised in this country, & therefore his second 
marriage was not bigamous. — Harvey v. Farnie 
(1882), 8 App. Cas. 43 ; 52 L. J. P. 33 ; 48 L. T, 
273 ; 47 J. P. 300 ; 31 W. R. 433, H. L. 


Annotations: — Mentd. Scott v. A.-G. (1886), 56 L. T. 924 ; 
Turners. Thompson (1888), 13 l\ D. 37 ; Groon v. Green, 
* Armitage v. A.-G., Gillig v, Glllig, [1906J 
1 . 135 ; Bater v. Bater, [1906J 1*. 209 ; R, v. Hammer- 
smith Hnperintondont Registrar of Marriages, Ex 
Mir-Anwaruddin, [1917] 1 K. B. 634. 


8037. .] — Two English persons mar- 

ried in England. The husband afterwards went 
to Kansas, in the United States, &> after an 
interval of a year, presented a petition & obtained 


tlirougli tbe ceremony of marriage with 
another, he has a good defence to the 
charge of bigamy made against him 
on account of the second marriage. — 
R. V. Haugen, [1923 J 2 \\\ W. R. 709. 
—CAN. 

o. Technical informality — Forged 
consent to minor's marriage.] — On a 
trial for bigamy prisoner’s counsel 


proposed to adduce evidence to show 
that prisoner bond fide believed that 
her first marriage (she then being a 
minor) was invalid on the ground that 
the consent to her first marriage re- 
quired by Marriage Act, 1890, s. 14, 
was a forgery : — Held : evidence was 
inadmissible because even if prisoner 
bond fide believed that the consent was 


a forgery the first marriage ^vould not 
be invalid. — R. v. Adams (1892), 18 
V. L. R. 566.— AUS. 


p. Good faith mistake of law no 
defence to charge of tngamy .] — Good 
faith & mistake of law are no defence 
to a charge of bigamy. — N aranta- 
KATH ATULLAH V. PARAKHAL MaMMU 
(1922), I. L. R. 45 Mad. 986.— IND. 
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a divorce by reason of his wife’s desertion. He 
then married again. The wife had received no 
notice of the petition : — Held : his domicil at the 
time of the divorce was English ; therefore, 
the divorce was null & void, k he had committed 
bigamy. — Briggs v, Brigc^s (1880), 5 P. D. 163 ; 
49 L. J. P. 38 ; 42 L. T. 662 ; 28 W. R. 702. 

Anymtaiion : — Mentd. Ingrliain (falsely called Sachs) v, 
Sachs (1886), 56 L. T. 920. 

8038. Effect of mistaken belief.] — It is no 

defence in law to an indictment for bigamy that 
prisoner, at the time of the alleged bigamous 
marriage, believed, in good faith & on reasonable 
grounds, that he had been divorced from the 
bond of Ills first marriage, if in fact he had not 
been divorced. — R. v. Wheat, R. Stocks, 
[1921] 2 K. B. 119; 90 L. .1. K. B. 583; 121 
L. T. 830 ; 85 J. P. 203 ; 37 T. L. R. 417 ; 65 
Sol. Jo. 554 ; 26 Cox, C. 0. 717 ; 15 Cr. App. Rep. 
134, 0. C. A. 

Annoiaiion : — Mentd. StonehonHC v. Masson, [1921] 2 K. B. 
818. 


Sub-sect. 4. — Evidence op Husband or Wife. 

See Criminal Justice Administration Act, 1914 
(c. 58), s. 28 (3). 


Sect. 2.— OFFENCES RELATING TO SOLEMNISA- 
TION OF MARRIAGE. 

8039. Refusal by clergyman— To solemnise 
marriage.] — A man & a woman, who had obtained 
a registrar’s certificate for marriage without a 
licence, called on the elerg^nnan of the parish at 
liis house, after nine o’clock in the evening, 
requested him to appoint a time for marrying 
them on or before a certain day, by which the 
cert ificate would have ceased to be available. He 
said he would not marry them unless the man, 
who had not been confirmed, expressed a willing- 
ness to be confirmed : — Held : assuming a refusal 
to maiTy to be a-n indictable oft'ence, no indict- 
riKuit could be maintained in this case against tlie 
clergyman, since tlie parties had not demanded <& 


tendered themselves to be married by him, at a 
time or place at which he could legally have been 
called upon to perform the ceremony. 

Senible : the indictment should have averred 
that the parties were persons who could lawfully 
intermarry. — R. r. James (1850), 3 Car. & Kir. 107 ; 
2 Den. 1 ; T. & M. 300 ; 19 L. J. M. 0. 179 ; 15 
L. T. O. S. 262; 14 J. P. 339; 14 Jur. 940; 
4 Cox, C. C. 217, C. 0. R. 

8040. Solemnisation of marriage — By unautho- 
rised person.] — Where a person is indicted for 
falsely pretending to be in holy orders, & solem- 
nising matrimony according to the rites of the 
Church of England, the mere licence by the 
bishop to a curacy, or the institution by him to a 
benefice, which rendei*s a clergyman compellable 
to jierform the marriage ceremony between 
competent parties, is no defence if the person 
charged knows of the inv^alidity of the letters of 
orders on which he lias been so licensed or insti- 
tuted. 

Where a person is so indicted it is enough for 
the prosecution to show that the letters of orders 
which the person charged ha.s held out to be 
genuine, & has put forward as a justification for 
presenting himself as a person in holy orders, 
are spurious ; & it is not incumbent on the 

prosecution to show that he had no other valid 
ordei«.— R. r. Ellis (1888), 16 Cox, C. C. 469. 

Sec, also, Ecclesiastical ]^aw; Husband & 
Wipe. 

Conspiracy relating to marriage.] — See Part I., 
Sect. 6, sub-sect. 8, 1., ante. 

False statements in relation to marriage.] — See 

Part XX., Sect. 2, sub-sect. 12, C., ante. 


Sect. 3.— FALSE DECLARATIONS AND NOTICES. 

See Part XX., Sect. 2, sub-sect. 12, C. 


Sect. 4.— ADULTERY. 

See Husband & Wife. 


Part XXVIII.— Offences against Decency and Morality. 


Sect. 1.— INDECENT EXPOSURE. 

8041. Offence at common law.] — Sydlyes’ 
Case (1663), 1 Keb. 620; 83 E. R. 1146; sab 
nom. R. V. Sidney^ 1 Sid. 168. 

Annotaiions : — Refd. K. r. Wubb (1848), 12 L. T. O. S. 
250 ; R. V. Wellard (1881), 54 L. J. M. C. 14. Mentd. 
R, V. Read (1707), Fortes. Rep. 98; R. v. Curll (1727), 
17 State Tr. 153 ; R. v. Dolaval (1762), 1 Wm. Bl. 439 ; 
R. V. Bradlaugh & Besant (1878), 38 L. T. 118 ; R. v. 
Adams (1888), 59 L, T. 903. 


8042. Must be visible to more than one person.] 

— R. V. Reubegard (1830), cited in T. M. 25. 

AnruitaiionH : — Refd. R. V, Webb (1848), T. & M. 23 ; R. 
V. Farrell (1862), 9 Cox, C. C. 446. 

8043. .] — An indictment charging deft. 

with having indecently exposed himself in a 
certain public & open place in the presence of one 
person only, cannot be sustained, whether that 
person be a female or not. — R. v. Watson (1847), 


PART XXVII. SECT. 2. 

q. Holenmising marriage hetv^cen 
minors — Without consent of parents .] — 
Prosecution to recover a fine for 
solemnising marriage between minors 
without consent of their parents is a 
criminal proceeding. — Ex p. Jarvis 
(1861), (1825-1897), N. B. Dig. 800.— 
CAN. 

r. .1 — The fine for know- 

ingly Bolemnising a marriage where 
either party is under twenty -one years 

J. — ^VOL. XV. 


of ago without consent of father, 
may be i*ecovered before two justices 
of the peace. — R. v. Gallant (1861), 

5 All. 115.— CAN. 


PART XXVIII. SECT. 1. 

8042 i. Must he visible to pwre than 
one person.] — An act of indecency 
committed in a private place but In 
t-ho presence of witnesses is indictable 
at common law. — R. v. Madercine 
(1899), 20 N. S. W. L. R. 36.— AUS. 


8042 ii. .] — An abominable act 

of lndecenc 3 ’’ committed by deft, in 
her massage parlour, no person being 
present except the man who was party 
to it, does not come within the sect. 
It is enough that one person should bo 
shown to bo present, but It must bo a 
person other than those engaged in 
the offence. — R. v. Clifford (1906), 
35 O. L. R. 287.— CAN. 

s, Exposure to one person 

only.] — An indecent exposure seen by 
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Seci, 1.- 


868 . 


Sect. 2.] 


; 2 Cox, C. C. 376 ; 11 J. P. Jo. 


AnnotMms : — Folld. II. v. W'ebb (1848), 12 L. T. O. S. 
250. Befd. V. Orchard & Thurtle (1849), 13 J. P. 
269 ; R. V. Elliot (1861), Lc. & Ca. 103; R. v. WoUaston 
(1872), 26 L. T. 403. 


8044. .] — If a man indecentlj^ expose 

his person to one woman only, this is not an 
indictable misdemeanour. 

The publication of an obscene Ubel is an offence 
if it be sold in a shop (Parke, B.). — R. v. Webb 
( 1848), 2 Car. & Kir. 933 ; 1 Den. 338 ; T. & M. 
23 ; 18 L. J. M. C. 39 ; 12 L. T. O. S. 250 ; 12 
J. P. 820 ; 13 Jur. 42 ; 3 Cox, C. C. 183, C. C. R. 

Annotations Distd. R. v. Saunders (1875), 45 L. J. M. C. 
11, Refd. R. V. Holmes (1853), 6 Cox, C. O. 216 ; R. v. 
Elliot (1861), Le. Sc Ca. 103, Mentd. R. v. Hyland 
(1867), 10 Cox, C. C. 569. 

g045. Opportunity to see sufficient.] — R. 

V. Reubegard, No. 8042, ante. 

8046. .] — Prisoners committed forni- 

cation in open day on a common in the sight of 
one witness only, but so that any one passing 
over the common or along a public footway 
adjacent could have seen them. There was no 
proof that any persons were passing over the 
common or along the footway at the time. Qu. : 
whether this was an indictable offence. — R. v. 
Eixiot (1861), Le. & Ca. 103, C. C. R. 

8047. Public place — Place open to public — 
Omnibus.] — Ihisoner was indicted for a mis- 
demeanour at common law, for an indecent 
exposure of Ids person in a public omnibus, in 
the presence & view of several persons : — Held : 
an omnibus is a public place sufficient to support 
the indictment. — R. v. Holmes (1853), 3 Car. & 
Kir. 360 ; Dears. C. C. 207 ; 22 L. J. M. C. 122 ; 
21 L. T. O. 8, 160 ; 17 J. P. 390 ; 17 Jur. 562 ; 
1 W. R. 416 ; 1 C. L. R. 487 ; 6 Cox, C. C. 210, 
C. C. K. 

Annotations : — Refd. Kx jj. Freestone (1850), 25 L. .T. M. C. 
121 ; R. r. Saunders (1875). 45 L. J. M. 0. 11 ; Laugrish 
V. Archer (1882), 10 Q, B. D. 44 ; R. v. Wellard (1884), 
51 L. T. 604. 


8048. Whether a public urinal.] — 

An indictment charged indecent exposure in a 
public place : — Held : a urinal, with divisions 
for the convenience of the public, situated in an 
open market, was not a public place within the 
indictment. — R. v. Orchard & Thurtle (1848), 
13 J. P. 269 ; 3 Cox, C. C. 248. 

Annotations: — ^Distd. R. v. Harris (1871), L. R. 1 C. C. R. 
282. Refd* R. V. Holmes (1853), 17 Jur. 562. 

g049. .] — A urinal situate on 

the side of a public footpath & open to the public, 


but built in compartments, is such a ]public place 
as to make an act of indecency committed in the 
urinal & witnessed by two persons an indictable 
nuisance. — R. v. Harris (1871), L. R. 1 C. C. R. 
282 ; 40 L. J. M. C. 67 ; 24 L. T. 74 ; 35 J. P. 
185 ; 19 W. R. 360 ; 11 Cox, C. C. 659, C. C. R, 

8050. Place to which public have access — 

Public house parlour.] — On an indictment for 
indecently exposing the person, it was proved 
tliat prisoners had gone into the parlour of a 
public house, & locking the door, had there 
committed the act charged. They were seen by 
a servant girl through the window of another 
room. She called a policeman & another man, 
who also witnessed the proceeding. It was 
objected that the offence was not within the 
statute, as not being a public exposure : — Held : 
there was evidence to go to the jury. — R. v. 
Bunyan & Morgan (1844), 3 Ij. T. O. S. 453 ; 
1 Cox, C. C. 74. 

8051. Field near footpath.] — Prisoner 

was convicted of indecently exposing his person 
to divers subjects of the Queen in a certain public 
place, upon evidence showing that the place in 
question was out of sight of the public footpath, 
but was a place to which persons were in the 
habit of going without having any strict legal 
right so to do, & that persons so going were 
never in any way hindered or interfered with : — • 
Held : the conviction was correct, & the jury 
were justified in finding that the place was public. 
Semble : the offence may bo indictable if 

committed before divers subjects of the realm, 
even if the place be not public. — R. v, Wellard 
(1884), 14 Q. B. D. 63 ; 54 L. J. M. C. 14 ; 51 
L. T. 604 ; 49 .1. P. 296 ; 33 W. R. 150 ; 15 Cox, 
C. C. 559, 0. C. R. 

g052, Place visible to public — Balcony.] — 

Sydlyes’ Case, No. 8041, ante. 

g()53, Roof of house,] — Prisoner in- 

decently exposed himself on the roof of a house 
in view from the back windows of several other 
houses, & was actuaUy seen by seven persons 
from one of those windows, but he could not be 
seen from any public highway : — Held : the place 
where prisoner exposed himself was a public 
place, & he had committed an indictable mis- 
demeanour. — R. V. Thallman (1863), Le. & Ca. 
326; 3 New Rep. 141 ; 33 I.. J. M. C. 58; 9 
L. T. 425 ; 27 J. P. 790 ; 12 W. R. 88 ; 9 Cox, 
C. C. 388, C. C. R. 

Annotation .•—Refd. R. V. Sauiidei-s (1875), 45 L. J. M. C. 

11 . 

8054. When public place immaterial.] — R. v. 

Weliard, No. 8051, ante. 


one person only, Sc capable of being 
scon by one person only, is not an 
offence at common law. A^ecus, if 
there are other persons In such a 
situation as that they may be witnesses 
of the exposure. — R. v. Fabrell (1862), 
9 Cox, C, C. 446.— IR. 

.] — ]vi. was charged with 

the crime of Public Indecency.*’ M. 
exposed bis person in the presence 
of several little girls, but never to 
more than one little girl at a time, & 
no one else saw him exposing his 

f ersoii : — Held : the crime of “ Public 
ndcconcy ” was a crime known to the 
common law, & the exposure by M. of 
his person In a public place to only one 
person constituted the crime. — 11. v. 
Mahais (1889), 6 S. 0. 367.— S.AF, 

a. Private place,] — M. was 

charged Sc convicted of the crime of 
criminal tniuria, in that ho had wilfully 
& unlawfully exposed his person to 
two young girls “ with an indecent & 


lascivious intent to injure & insult 
them *’ : — Held : that the acts charged 
against M. constituted criminal injuria 
tmdor the common law. Sc this offence, 
although committed in privattJ, was 
still punishable at the discretion of the 
ct.— K. V. M. (1915), C. P. 334.— S. AF. 

b. Public place — Placeopento public.] 
— To constitute a place a “ place 
of public resort ** within Police 
Offences Act, 1890, s. 41 (v), it is not 
necessary that the public should be 
actuaUy resorting thereto at the time 
of the committing of an offence 
therein. It is sufficient if the place 
is always open to Sc resorted to by the 
public habitually. — Mason v, Maas 
(1895), 21 V. L. R. 30.— AUS. 

constitute a 
contravention of Act 38 of 1909, 
«, 2 (2), by indecent exposure within 
sight of a public place, it is not neces- 
sary that the act should bo committed 
in sight of persons actually in the 


public place at the time. It is sufficient 
if the act would have been visible to 
persons in such place had any been 
pi'esent. — MANDEitSON v. R. (1909), 
T. S. 1140.— S. AF. 

jj. ji'/iet/ier massage par- 

— A magistrate is justlffed in 
finding that a “ massage parlour," to 
which apparently aU comers were 
admitted, was a “ place to which the 
public . . . are permitted to have 
access." — R. v. Clifford (1916), 35 
O. L. R. 287 ; 9 O. W. N. 344.— CAN. 

e. Place near highway ,] — 

An indictment for indecent exposure, 
charging the offence to have been 
committed on a highway. Is not sus- 
tained by evidence that the offence 
was committed in a place near the 
highway, though In full view of it, — 
H. V, Fabrkll (1863), 15 Ir. Jur. 5. — 
IR. 

Place visible to public — 
It Is not necessary to the 
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8055. Exposure by bathers — Usage as defence.] 

—It is an indictable offence for a man to undress 
himself on the beach & to bathe in the sea, near 
inhabited houses, from which he may be distinctly 
seen ; although those houses may have been 
recently erected & till then it may have been 
usual for men to bathe in great numbers at the 
place in question. — R. v. Orunden (1809), 2 
Camp. 89. 


Annotation :■ 

8056. — 


Ck)iisd. R. V. Wellard (1884), 14 Q. B. D. 63. 

' unlawful for men to 

bathe without any screen or covering so near to a 
public way frequented by females, that exposure 
of their person must necessarily occur, they 
ys^ho so bathe ai^ liable to an indictment for 
indecency. Nor is it any defence to such an 
indictment that there has been as long as living 
memory extends a usage so to bathe at the i>lace 
& that there has been no exposure beyond what 
is necessarily incident to such bathing. — R. v. 
Reed (1871), 12 Oox, 0. C. 1. 

8057. Matters not amounting to indecent ex- 
posure.]— R. V. Gallard (1738), Kel. W. 163; 
25 E. R. 547. 

8058. — - — .] — If a party be turning towards 
the wall in a street at night, for a particular 
occasion, a watchman is not justified in collaring 
him, to prevent his so doing. — Booth v. Hanley 
(1826), 2 C. & P, 288, N. P. 

8059. ,] — Qh. : whether an indictment 

which chai'ges two persons with meeting in a 
room for the purpose of committing sodomy, &, 
udth laying their hands upon each other for the 
purpose of committing sodomy, alleges any 
offence. 

An indictment, wliich charges two persons with 
meeting in a room for the purpose of committing 
with each other filthy acts, & with exposing to 
each other their private parts in pursuance of 
such puipose, with intent to excite in each other 
filthy lusts, is bad, as showing no criminal offence. 
— R. V. CJatehouse & Powi.EY (1848), 12 .1. P. 
761. 


8060. Under Vagrancy Act, 1824 (c. 83), s. 4 — 
Ingredients of offence.] — There are three in- 
gredients in the offence under the above sect, of 
which this party has been convicted. First, there 
must be an obscene exposure of the person ; 
secondly, it must be in a place of public resort ; 
&, thirdly, it must be done wdth intent to insult a 
female. Without proof on each of these points 
the conviction could not be supported (Lord 
Tenterden, O.J.). — R. Newcastle-upon- 

Tyne JJ. (1831), 1 B. & Ad. 933 ; 9 L. J. O. B. 
M. C. 117 ; 109 E. R. 1033. 

Annotatimi : — Mentd. R. v. St. Giles, Colchester (1848), 12 
J. P. 645. 


8061. Place of public resort.] — A passage 

leading down from the Adelplxi Terrace to a 
steamboat pier on the banks of the Thames was 
casually used by the public, as a mode of access 
to the boats ; but there was a gate at the end of 
the passage, of which inhabitants of the Adelphi 
Terrace had keys, & it appeared that such in- 
habitants had a right to keep the gate locked : — 


Held : this passage was not a thoroughfare nor a 
place of public resort within the above Act. — R. 
V, Grant (1819), 11 J. P. 8. 

8062. Evidence of similar ^ts.] — Resp. 

was charged under the above Act with indecent 
exposure with intent to insult a female, & he 
gave evidence in his defence. In cross-examina- 
tion he was asked whether he had committed the 
same offence with regard to the same female at 
the same place on a previous occasion, but the 
justices ruled that the question should not have 
been put & they declined to allow evidence to be 
called to prove the truth of the suggestion made 
by the question. They also refused to admit 
evidence that resp. had been guilty of a systematic 
course of conduct by indecently exposing himself 
with intent to insult females on other occiisions 
at the same place & about the same hour : — 
Held : the cross-examination & the evidence in 
support of the suggestion made thereby was 
admissible, but the evidence as to resp. liaving 
been guilty of similar (jonduct with regard to 
other females was not admissible unless & until 
it became clear that resp. intended to rely upon 
the defence that the act was accident^al. — Perkins 
V, Jeffery, [1915] 2 K. B. 702 ; 84 L. J. K. B. 
1554 ; 113 L. T. 456 ; 79 J. P. 425 ; 31 T. L. R. 
444 25 Cox, C. C. 59, D. C. 

Annotations: — ^Befd. R. v. Thompson, [1917] 2 K. B. 630 ; 

11. V. Armstrong, [1922] 2 K. B. 555. 


Sect. 2.— INDECENT EXHIBITIONS. 

8063. Unnatural exhibitions.] — Herring v. 
Walround (1682), 2 (’as. in Oh. 110 ; 22 E. R. 
870, L. (J. 

8064. Offensive picture in shop window.] — A 

herbalist had publicly exposed k exhibited in 
his shop, on a liighway, a picture of a man naked 
to his waist & covered with eruptive sores, so as 
to constitute an exliibition offensive & disgusting : 
— Held : guilty of a nuisance, although there was 
notlung immoral or indecent in the picture his 
motive was innocent. — R, i\ Grey (1864), 4 

P. & F. 73, N. P. 

8065. Exhibition in booth on racecourse.] — 

Prisoners were indicted in one count for keeping 
a booth for the imrpose of showing an indecent 
exhibition ; in a second for showing for gain an 
indecent exhibition in a booth ; in a third, for 
showing an indecent exhibition in a public place. 
It was proved that during the Epsom races 
prisoners, who were travelling showmen, kept a 
booth on Epsom Downs for the purpose of an 
indecent exliibition, that they invited people to 
enter, & that those who would pay entered & saw 
an indecent exhibition : — Held : prisoners had 
committed an indictable offence, & it was well laid 
in the indictment. — R. v, Saunders (1875), 1 

Q. B. D. 15 ; 45 L. J. M. O. 11 ; 33 L. T. 677 ; 
24 W. R. 348 ; 13 Cox, 0. 0. 116 ; sub nom. R, v» 
Sargent, 39 J. P. Jo. 760, C. C. R. 

8066. Exposing naked dead body — Near high- 
way.] — Prisoner was indicted for unlawfully 


validity of a conviction for the com- 
inlBsion of an indecent act (exposure 
of the person) that the person by whom 
the act was committed should be on the 
public street ; it Is enough if at the 
time ho is in a place wherti a number 
of the King’s subjects can Sc do sec 
the act. An indecent act committed 
In a yard in the city in such a way as 
to be clearly visible to people then 
I) resent on a public street is an in- 


decent act done in a place to which 
the public have access, & accused is 
properly convicted. — R. v. Kbir (1919), 
54 N. 8. U. 145 ; 58 D. L. R. 231 ; 34 
Can. Criin. Cas. 164.— CAN. 

g. .] — It is an offence 

for a person to indecently expose 
himself in a private yard in the 
presence of persons in an adjoining 
yard with the intention of injuring Sc 


insulting such persons. — K. v. Kobi 
(1913), T. P. D. 1166.— S. AF. 

ji, Barn .] — R. v. Levas- 

SEUR (1886), 9 L. N. 386. — CAN. 

PART XXVIII. SECT. 2. 

k. Obscene picture dt obscene printed 
or written matter in window,] — Deft, 
was prosecuted on a single summons 
for that “ on May 23 6C 24, 1908, 

L 2 
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Sect * 2. — Indecent exhibitions. Sect. 3 

exposing the dead body of her infant child near a 
public highway. The jury found that the body 
was exposed by prisoner in a public highway ; 
that the place was one where many people were 
certain to pass <fe repass ; & that the exposure was 
calculated to shock & disgust passers-by, & out- 
rage public decency ; — Held : prisoner was guilty 
of a nuisance at common law. — R. v. Clark (1883), 
15 Cox, C. C. 171, 

8067. Omission of “wilfully*’ in summons.] — 

On an information & summons charging deft, 
with unlawfully exposing to view in a window a 
certain indecent exhibition, it was stated on behalf 
of the prosecution at the hearing that the pro- 
ceedings were taken under Vagrancy Act, 1824 
(c. 83), under which, as amended by Vagrancy 
Act, 1838 (c. 38), s. 2, the offence of “ wilfully ” 
exposing such an exhibition to public view in the 
window of any shop, situate in any street, is 
punishable with a fine, but objection was not taken 
before the justices on behalf of deft, to the absence 
of the word “ wilfully ” from ihe summons. The 
justices convicted deft, of “ unlawfully & wilfully 
exposing an indecent exhibition to public view,” 
&. fined him : — Held : the ct. would not quash the 
conviction by certiorari^ as the objection was not 
taken at the hearing. — R. x\ Tabrum, Ex p. Dash 
(1907), 97 L. T. 551 ; 71 J. P. 325 ; 23 T. L. R. 
474 ; 21 Cox, C. C. 529, D. C. 

Ayinoiaiion : — Mentd. R. v. Hamrnick, Er p. Murdoch (1918), 

87 L. J. K. B. 840. 


Sect. 3.— INDECENT PUBLICATIONS. 

8068. Whether an offence at common law.] — 

R. V. Rear (1708), Fortes. Rep. 98 ; 11 Mod. Rep. 
142 ; 92 E. R. 777. 

Annotation : — Consd. R. v. Curl \1727), 2 Sira. 788. 

8069. ,]— R . i\ Curl (1727), 2 Stra. 788 ; 

1 Barn. K. B. 29 ; 17 State Tr. 153 ; 93 E. R. 849. 

Annotations : — Consd. Bomuau r. Secular Soc., [1917] A. O. 
406. Refd. R. V. Dclaval (1708), 1 Wm. Bl. 439; R. r. 
Webb (1848). 2 Car. & Kir. 933 ; Bradlauj?h v. R. (1878), 
3 Q. B. 1). 607. 


8070. Test of obscenity.] — A number of copies 
of a pamphlet were seised in applt.’s house, Sc 
ordered by justices of a borough to be destroyed 
as obscene books. On appeal, the following facts 
were found. The pamphlet consisted of extracts 
taken from the writings of theologians on the 
doctrine & discipline of the Romish Church, Sc 
particularly on the practice of auricular confes- 
sion. About half of the pamphlet related to con- 
troversial questions, but the latter half was grossly 
obscene, as relating to impure & filthy acts, words, 
Sc ideas. Applt. did not keep the pamphlets to 
sell for profit or gain, nor for tlie purpose of pre- 
judicing good morals, though the indiscriminate 
sale & circulation of them were calculated to have 
that effect ; but he kept & sold them for the 
purpose of exposing what he deemed to be the 
error's of the Church of Rome, Sc particularly the 
immorality of the confessional. The recorder, 
being of opinion that the sale Sc distribution of the 
pamphlets under the above circumstances would 
not be a misdemeanour, quashed the order of 
justices : — Held : the order of justices was right ; 
for the publication of such an obscene pamphlet 
was a misdemeanour, <fe was not justified or excused 
by applt.’s innocent motives or object. He must 
be taken to have intended the natural conse- 
quences of his act. 

The test of obscenity is, whether the tendency 
of the matter charged as obscenity is to deprave Sc 
corrupt those whose minds are open to such im- 
moral influences (COCKBI^RN, C.J .). — R.r. rilCKLIN 
(1868), L. R. 3 Q. B. 360 ; 37 L. J. M. C. 89 ; 16 
W. R. 801 ; 11 Cox, C. C. 19 ; sub nom. R. v. 
Wolverhampton (Recorder), IS L. T. 395; 
sub nom, Scott v. Wolverhampton JJ., 32 .1. P. 
533. 

Annotations: — Apprvd. Sc Apld. Stockier. Bran nan (1872), 

L. R. 7 C,I\ 261. Consd. R. r. Barracloinfii, |1906] 1 

K. B. 201. Refd. R. r. Prince (1875), L. R. 2 C. 0. R. 

154 ; R. 1 ’. AclaniB (1888), 5 T. L. K. 85. 

8071. Circumstances of publication.] 

— In a prosecution for j)ublishing & selling an 
obscene book with a view to corrupt the public 
morals, the jury must decide whether the book was 
put out Sc published in such a way as to be lewd, 


he did unlawfully exhibit to public 
view, in the window of his houHc or 
shop, a pictiu’e & printed or written 
matter of an indecent or ohscene 
nature.” — R. v. Cork JJ. (1908), 42 

I. L. T. 230.— IR. 

1. Object exhibited a work of art — 
Whether a de/enee.]— M ontreal City 
V. SilARPLEY (1886), 9 L. N. 148. — 

CAN. 


PART XXVIII. SECT. 3. 

m. 2'est of obscenity — McdicaJ work 
ainounting to advertisement of author's 
remedies — Not bond fide scientific work.] 
— A general medical work which inter 
alia treats of any of the subjects 
mentioned in Indecent Publications 
Act, 1900, No, 2, s. 14, Is an indocAint 
publication within the meaning of the 
Act. 

A bond fide medical w ork or treatise 
is one the exclusive or substantial 
purpose of which is to afford medical 
scientific information to the medical 
profession or to the public. 

A book, dealing mainly with the 
subjects mentioned in sect. 4, but also 
with many other diseases & ailments, 
purporting to be a compilation from 
standard medical works & written by 
a qualified medical practitioner, was 
held not to be a bond fide medical work 
on the ground that its real object was 
the advertisement of the author. — 


Exj), lUnviMANS (1901), 1 S. R. N. 8. W. 
63 ; 18 N. S. W. W. N. 118,— AUS. 

n. Raising of controversial 

Question irill not give immunity — Jf 
matter obscene.] — Appet. was the owner 
& author of a pamphlet entitled “ The 
Answer,” in wlilch he put forw'ard a 
theory that the method of coition 
practised by human beings was wrong 
& injurious to the race, & advocated a. 
method which was impossible & un* 
natural, & had never been the subject 
of discussion or controversy amongst 
scleutiflo men : — Held. : the pamphlet 
was obscene. The raising of a ridicu- 
lous controversy cannot secure im- 
munity for matter which is in itself 
obscene. — Ex p. Chidlev (1914), 14 
S. R. N. S. W. 97 ; 31 N. S. W. W. N. 
46.— AUS. 

o. Tendency to corrupt <£• 

deprave.] — A book may bo obscene, 
within the 'meaning of the penal code, 
although it contains but a single 
obscene passage. The defence to a 
charge of selling & distributing certain 
obscene books w^as that they were 
sold & distributed in good faith in 
prosecution of a religious controversy ; 
— Held : (1) the excessive obscenity of 
such books took away the protection 
which their controversial nature might 
otherwise have afforded them ; (2) the 
intention of the seller & distributor 
must bo gathered from the character 
of the matter contained in such books. 


As he had chosen to sell & distribute 
what was obscene, it must bo presumed 
that he intended the natural conse- 
quences of his act, namely, coiTuxdion 
of the minds He prejudice of the morals 
of the public. It was not siifflcient 
for liim to say that his intentions were 
good. It was his public act that must 
be the test of his intentions ; & having 
done an unlawful act, it was no answ'er 
to say that he thought it lawTiil. — R. 
V. INDARAIAN (1881), 1. L. R. 3 All. 
837.— IND. 

P, J Qf qIj. 

Bcenity, with reference to a charge 
of distributing obscene literature, is 
whether the tendency of the matter 
is to deprave & corrupt those whose 
minds arc open to such immoral in- 
fluences, & into whoso hands a publica- 
tion of this Idnd may fall. If a publica- 
tion is detrimental to public morals & 
calculated to produce a pernicious 
effect in depraving & debauching the 
minds of the persons Into whose hands 
it may come, it will be an obscene 
publication. If a publication is in 
fact obscene, it is no defence to a 
charge of selling or distributing the 
same that the intention of the person 
so charged was innocent. — R. v. Hari 
Singh (1905), I. L. R. 28 All. 100.— 
IND. 

q. .] — The tost of ob- 
scenity Is whether the tendency of 
the matter charged as obscene is to 
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lascivious, & to manifestly tend to corrupt the 
public morals. In considering this question they 
must take into their consideration the persons to 
whom, &; the time & the circumstances under 
which it was put forth. The titles Sc contents of 
other books found on the premises where the book 
in question was sold may be revelant as tending 
to show that the one in question was sold with a 
view to corrupt the public morals. — R. v. Thomson 
(1900), 64 J. P. 456. 

Annotation : — Consd. K, v. Barraclough, 11906] 1 K. B. 201. 

8072. Question for Jury.] — R. v. Key 

(1908), 52 Sol. Jo. 784 ; 1 Cr. App. Rep. 135, 

C. C. A. 

8073. What is an obscene publication — Identi- 
fication of article.] — If, on the trial of an indict- 
ment for publishing an obscene snuff box, a witness 
prove tliat deft, exhibited to liim the box pro- 
duced on the trial, or a box exactly similar, this 
is not sufficient, if the witness cannot identify it 
as the very box exhibited to him. 

Semhle : a count charging deft, with having an 
obscene libel in liis possession with intent to 
publish it, is not good. — R. v. Rosenstein (1826), 
2 C. & P. 414. 

8074. Prints.] — The sale of an obscene 

print to a person in private, he having in the first 

deprave & corrupt those whoso minds 
are open to such immoral inilucnces 
& into whose hands such a publication 
might fall. If in fact the work is one 
which would certainly suggest to the 
minds of the young of either sox, or 
even to persons of more advanced 
vears, thoughts of a most impure & 
libidinous character, its publication is 
an offence, though the accused has iu 
view an ulterior object which is inno- 
cent or even laudable. — Kherode 
Chandra Hoy Chowdhuuy v. li. 

(1911), I. L. H. :19 Calc. 377.— IND. 

r. .] — Accused, an editor 

of a newspaper, published an article 
iu his paper which purported to 
expose certain acts of immorality 
alleged to have been committed 
between Kaffir men & European girls. 

He published indiscriminately par- 
ticulars of acts which he himself 
described as “ too putrid & filthy foy 
publication ” : — Held : t he publication 
tended to deprave & corrupt the minds 
of readers of the paper, & accused was 
rightly convietecl of committing the 
crime of public indecency.— -H ardy r. 
li. (1905), 26 N. L. K. 165.— S.AF. 

s. What is an obscene publication.] 

— Appet. had been convicted for selling 
a book advocating & explaining the 
use of artificial checks as a remedy 
against over population : — Held : the 
work was not an obscene publication. — 

Exp. Collins (1888), 9 N. S. W. L. 11. 

497.— AUS. 

t. -.] R. V. BlilTXELL (1912), 

21 O. W. R. 800 ; 3 O. \V. N. 977 ; 26 
O. L. R. 136 ; 4 D. L. R. 56.— CAN. 

a. .] — Deft, drew up a report 

of the performance at a theatre ; he 
read it at a general meeting of a 
vigilance assocn. at which a consider- 
able number of persons were present ; 
he Incorporated this report in a 
“ bulletin,” & had the bulletin printed 
& 1,000 copies of it struck off ; he 
handed or sent printed copies t-o 
clergymen & to four other persons. 

He admitted that the bulletin (describ- 
ing the performance) contained dis- 
gusting details of an obscene character ; 
but it was urged that the publication 
was not without lawful justification, & 
also, that it was excused by reason of 
its having served the public good, 
without being in excess of that which 
the public good required ; — Held : 
that the bulletin was obscene printed 


instance requested that such prints should be 
shown Ixim, his object being to prosecute the 
seller, is a sufficient publication to sustain the 
charge. — R. v. Carlile (1845), 1 Cox, 0. C. 229. 

8075. .] — R. i\ Jackson, No. 8081, 

po,?/. 

8076. Photographs.] — R. v. Hirsch (1899), 

34 L. Jo. 132. 

8077. Book In foreign language.] — II. v. 

IIiRSCH, No. 8076, ante. 

8078. What amounts to publication— Person 
buying for purpose of prosecution.] — R. v. Carlile 
No. 8074, ante. 

8079. Selling in shop.] — R. Webb, No. 

8044, ante. 

8080. — Sending through post.] — R. i\ Key, 
No. 8072, a)ite. 

8081. -.] — Semhle : the sale of obscene 
prints by sending t hem through the post in reply to 
an order transmitted in a letter is not a iiublic 
sale within Criminal Procedure Act, 1851 (c. 100), 
s. 29, & publisliirig may be effected by a private as 
well as by a public sale. — R. v, Jackson (1909), 3 
Cr. App. Rep. 192, C. C. A. 

8082. Reports of proceedings in court of justice 
— Not privileged.] — Suppose a trial where indecent 
evidence was necessarily introduced, would every 

chocks deft, had for sale. L., a con- 
stable, bad asked for a copy & one was 
handed to him : — Held : the pamphlet 
was of an indecent nature & that there 
had been delivery within the moaning 
of the Act. — PorrER v. Smith (1902), 

2 S. R. N. S. W. 220.— AUS. 

f. Deliverinu indecent adver- 
tisement — Whether l:rwwled(fe of contents 
essential.] — A. dcliven^d in the street 
to another person a pamphlet contain- 
ing descriptions of human ailments & 
advising the use of certain proprietary 
medicines in their treatment. The 
pamphlet contained a short account of 
one of the diseases mentioned in 
Indecent Advertisements Act, 1892, 
8. G. A. gave evidence that ho did 
not know its contents : — Held : the 
pamphlet was a printed matter of an 
indecent obscene nature. — H awe r. 
C;a8S1dy, [1907J S. R. Q. 21.— AUS. 

g. Distributing obscene printed 

matter.] — R. r. Bearer (1905), 5 
O. W. R. 102 ; 9 O. L. K. 418.— CAN. 

h. Sale of obscene books 

pictures.] — R. v. Guaf (1909), 13 

O. W. R. 1133 ; 19 O. L. R. 238 ; 15 
Can. Crim. Cas. 193. — CAN. 

k. Selling in public place.] — 

Deft., S., w^as charged, under Police 
Offences Act, 1884, s. 24, sub-s. 1, 
that on Mar. 11, 1894, he ” did in a 
public place, to wit, Cathedral Square, 
Christchurch, wilfully offer for sale to 
one P. four obscene pictures.” It was 
proved that deft, had, on Mar. 8, 
1894, agreed with P. in a tobacconist’s 
shop in (ffiristchuich to sell lilm the 
four iiictures in (juestion, which were 
admittedly obscene, for is. P. said 
ho had no money, & arranged with 
deft, that ho should deliver the 
pictures to P. in Cathedral Square, 
Clii'istchurch, ou the evening of 
Mar. 11, when P. was to pay for t hem. 
Deft, delivered them according to this 
arrangement .—Held .* the evidence 
did not support the conviction, as 
there was no ” offer ” to sell in 
Cathedral Square. — S impson v. Neil 
(1894), 12 N. Z. L. R. 445. — N.Z. 

8079 i. Selling in shop .] — R. v. 

Ewart (1905), 25 N. Z. L. R. 709. — 
N.Z. 

j^ewspaper containing obscene 

printed rnatter — Whether business 
manager of paper liable.] — ^Prisoner 
was the manager of the business 
part of a newspaper, &c had control 


matter tending to cornipt public 
morals. — R. v. St. Clair (1913), 28 
O. Ji. H, 271 ; 4 O. W. N. 256 ; 12 
D. L. R. 840.— CAN. 

8076 i. ~ Photographs. ] — The pub- 

lication complained of was certain 
photographs which were not i)rodnced 
before the magistrate. Evidence was 
admitted of the nature He <iescrit)tion 
of the photographs which if believed 
established the obscenity of the 
pictures : — Held : evidence was rightly 
admitted although the photographs 
themselves were not produced or cir- 
cumstances proved which would allow 
secondary evidence to be given respect - 
ing their character . — Ex p. Zaman 
SiiAii (1911), 11 S. R. N. S. W. 313 ; 
28 N. S. W. W. N. 76.— AUS. 

b. Letter — Where indecent matter 

appears outside.] — Where the per- 
son to whom an indecent letter is 
UTitteu is a consenting party to the 
transaction, no criminal offence is com- 
mitted, unless the iudecent matter is 
on the outside or envelope of the letter. 
— R. V. Goykr, [1917] 1 W. W. R. 
590 ; 27 Can. Crim. Cas. 10.— CAN. 

c. Indecent matter con- 

tained — Without consent or approval of 
person written to. 1 — Where a man 
wrote a letter, which was in substance 
a proposal for sexual intercourse to a 
woman, without any accompaniment 
of familiar intercourse or relationship 
or without any circninstances of 
mitigation: — Held: such letter con- 
tained indecent matter within the 
meaning of the section.— R. r. Gkiezel 
(1917), T. P. D. 16.— S.AF. 

d. Postal packet with indecent 

words outside.] — By Post & Telegraph 
Office Act, 1908, it is provided that 
” every person who posts any postal 
packet having thereon or on its cover 
any words ... of ... a grossly offensive 
character is liable ” : — Held : the word 
” thereon ” means ” on the outside of 
the packet,'* & that therefore a person 
cannot be convicted for posting in a 
closed envelope a letter the wording of 
which is of a ” grossly offensive 
character.” — Rudd v. Price (1915), 34 
N. Z. L. R. 1092.— N.Z. 

e. What amounts to publication — 
Handing over indecent pamphlet .] — 
Deft, was prosecuted for delivering to 
L. certain indecent printed matter. 
The printing matter in question was a 
description of certain preventative 
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Sect, 8 . — Indecent 'pvblicatiom. Sects, i <&: 5: Sub- 


one bo at liberty to poison the minds of the public 
by circulating that which for the purposes of 
justice the ct. is bound to hear ? 1 think not 

(Bayley, .T.). — K. V. Creevey (1813), 1 M. & S. 
273 ; 105 E. R. 102. 


Annotations : — Consd. Stockdale v. Hansard (1839), 9 Ad. & 
El. 1. Reid, R. V, Harvey (1823), 2 B. & O. 257 ; Flint 
V. Pike (1825), 4 B. & C. 473 ; Saunders i\ Mills (1829), 
6 Bing. 213 ; Davison t?. Duncan (1857), 7 E. & B. 229 ; 
Woson V. Walter (1868), L. R. 4 Q. B. 73 ; Steele v. 
Brannan (1872), L. R. 7 C. P. 261. Meotd. R. v. Carlile 
(1819), 3 B. & Aid. 167 ; Lewis v. Walter (1821), 4 B. & 
Aid. 605 ; Roberts v. Brown (1834), 10 Bing, 519 ; R. r. 
Bezant (1839), 7 Dowl. 680; Kingr. R. (1849), 14 Q. B. 31. 


8083, -,] — It is not lawful to publish 

even a correct account of the proceedings in a 
ct. of justice, if such an account contain matter of 
a scandalous, blasphemous, or indecent nature. — 
R. V. Carule (1819), 3 B. & Aid. 167 ; 106 E. R. 624. 

Annotations : — CoilBd. Steele v. Brannan (1872), L. R. 7 C. P. 
201. Refd. Saunders v. JVlills (1829), 6 Bing. 213 ; Roberts 
V. Brown (1834), 4 Moo. & S. 407 ; Stockdale r. Hansard 
(1840), 3 State Tr. N. S. 723 ; Kyalls v. Leader (1866), 
4 H. & C. 555. Mentd. R. 1 \ Davison (1821), 4 B. «& Aid. 


8084. .1 — A book on the practice of 

the Church of Rome with reference to auricular 
confession, contained several very obscene pas- 
sages. It was published by a society called the 
Protestant Electoral Union, whose object was not 
to corrupt the public mind, but to protest against 
the teaching of the Romish priesthood, & to expose 
what it teimcd the iniquity of the Confessional. 
But notwithstanding that such was the object of 
the society in publisliing it, the Ci. of Q. B. lield 
the publication to be a misdemeanour at common 
law, & the book an obscene book within the 
meaning, 20 & 21 Viet. c. 83. After that decision 
the society published a new edition in which 
some of the most obscene passages were omitted, 
but thei^ remained sufficient to render the work 
Rot distinguishable in principle from the former 
edition. One M. having been tried at the ct. of 
quarter sessions for selling tliis new edition, a 
report of such trial was published, in which the 
new edition was fully set out, although at the trial 
it was not read aloud, but taken as read. In other 
respects the rc^port was substantially a correct 
report of the trial ; — Held : (1) the report wiis an 
obscene book wiiliin the above Act ; (2) being 
offensive to public decency, it was not privileged 
as the report of proceedings in a ct. of justice. — 
STEEIJ3 1?. Brannan (1872), L. R. 7 C. P. 261 ; 
41 L. J. M.C. 85 ; 26 I.. T. 509 ; 36 .1. P. 360 ; 20 
W. R. 607. 

8085. Innocent motive as defence.] — R. v, 

Hicklin, No. 8070, ante, 

8086. .] — Steele v. Brannan, No. 8084, 

ante. 

8087. .] — R. V, Bradlaugii (1878), as re- 
ported in 46 L. J. M. C. 286 ; 41 J. P. Jo. 420 ; 
on appeal, sub nom, Bradlaugh v. R., 3 Q. B. D. 
607, C. A. 


•““Mentd. Harris Warre (1879), 48 L. J. Q, B 
310 ; Capital & C'Ouiities Bank v. Henty (1882). 7 Add 
Cm. 741 ; R. r. Bradley (1894), 63 L. J. M. C. isk 


8088. Possession with intent to publish.] — R. v, 

Rosenstein, No. 8073, ante. 

8089. .] — In some counts of an indict- 

ment, deft, was charged with unlawfully & know- 
ingly obtmning & procuring indecent & obscene 
prints & libels, in order & for the purpose of after- 
wards publishing & disseminating them. In other 
counts with un^wfuUy & knowingly preserving 
Sc keeping in his possession indecent & obscene 
prints & libels, with the intent & for the purpose of 
afterwards publishing & disseminating them ; — 
Held : on writ of error, the former counts were 
good, as the obtaining & procuring the indecent 
prints Sc libels, for the purpose alleged, was an 
act done in commencing a misdemeanour, Sc 
therefore, an indictable offence ; but the latter 
counts were bad, as they alleged no act done, Sc 
the possession of the prints Sc libels may have been 
come by innocently. — Dugdale v. R. (1853), 1 
E. Sc B. 435 ; Dears. C. C. 64 ; 22 L. J. M. C. 50 ; 
17 J. P. 182 ; 17 Jur. 546 ; 1 C. L. R. 549 ; 118 
E. R. 499 ; sub nom. R. v. Dugdale, 20 L. T. O. S. 
219 ; subsequent proceedings, sub nom. Dugdale 
V. R., 2E. ScB. 129. 

Annotations: — Refd. R. r. Roberts (1855), 4 W. R. 128. 

Mentd. BradlauKh v. R. (1878) 3 Q. B. D. 607 ; R. v. 

Robinson (1915), 79 J. P. 303. 

8090. Procuring for purpose of publication.] — 

Dugdale v. R., No. 8089, ante. 

8091. .] — R. V. H 1 R 8 CTH, No. 8076, ante. 

8092. Evidence of contents of books found on 
premises — Admissible.] — R. v, Thomson, No. 8071, 
ante, 

8093. Aiding & abetting publication — Adver- 
tisements in newspapers.]— -Deft, inserted in a 

I newspaper of which he was the editor, advertise- 
ments which, though not obscene in themselves, 
related, as he knew, to the sale of obscene books 
Sc photographs. A police officer wrote to the 
axidresses given in the advertisements, Sc received 
in return from the advertisers, who were foreigners 
resident abroad, obscene books Sc photograplis. 
Deft, was tried on an indictment charging him 
with causing & procuring obscene books & photo- 
graphs to be sold Sc published, & to be sent by 
post contrary to Post Office Protection Act, 1884 
(c. 70), s. 4. Deft, was convicted : — Held : the 
conviction was right. — R. r. De Marny, [1907] 
I K. B. 388 ; 76 L. J. K. B. 210 ; 96 L. T. 159 ; 
71 J. P. 14 ; 23 T. L. R. 221 ; 51 Sol. Jo. 140 ; 21 
Cox, a a 371, 0. C. R. 

Annotations : — Refd. Cook V. BtockwoU (1915), 84 L. J. K. B. 

2187. Mentd. Gould v. Houghton, [1921] 1 K. B. 509. 

8094. Advertisement & sale of remedy — Venereal 
Diseases Act, 1917 (c. 21), ss. 1, 2.]— A chemist in 
an area to which the above Act applied, had adver- 
tised a specific for ailments due to an impure state 
of the blood. It was in fact intended to be sold 
as a specific in cases of syphilis & the like diseases. 
A police officer called at the chemisUs shop Sc 
having purchased a bottle of the medicine adver- 
tised was, in answer to an inquiry by liim, told 
by the assistant who served him that the medicine 
was a good remedy for sypliilis. Both the chemist 
Sc his assistant were convicted of offences against 


of the publishing department. The 
^tual publisher was under him, & 
had to obey his orders. The pro- 
prietor of the newspaper was not 
present in New Zealand, & did not 
Interfere with the publumtioii. A copy 
of the paper containing obscene printed 
matter was sold : — //etd ; prisoner was 
rightly convicted of an offence, as a 
person who aided, abetted, or took 
part In the distribution of the paper 


for public sale. — R. 
29 N, Z. L. R. 646.- 


V. Coburn (1910), 

-N.Z. 


m. Advertisement eft* sale of remedy 
Medicine intended to prevent con- 
^ption.] — Deft, conducted a large 
business in various proprietary mem- 
cines, including a certain emmenagogue 
or medicine for stimulating or renewing 
the menstrual flow. This medicine 
was put up in boxes, in the form of 


tablets, &; sold under the terms of an 
agreement, duly proved, between the 
deft. & the manufacturor. A box was 
produced as made up for the purpose 
of sale, with a brief printed description 
of the contents on the outside, across 
which a warning in red ink & large 
type was printed, not to use the 
tablets during pregnancy. Inside the 
box was a printed sheet or circular 
giving full directions for the use of the 
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that Act & were sentenced to imprisonment. 
They appealed against the convictions in law : — 
Held : tne advertising & the statement made 
were offences within that Act, & as there was evi- 
dence of recommendation which amounted to 
advice the conviction must stand. — v. Shad- 
FOiiTH, K. V. Wilson (1919), 03 Sol. Jo. 799 ; 14 
Or. App. Rep. 77, 0. C. A. 

8095. Order for destruction — Form of order.] — 
An order by a magistrate for the destruction of 
obscene books under 20 & 21 Viet. c. 83, s. 1, is 
bad if it merely states that the magistrate was 
satisfied that the books were obscene but not that 
he was satisfied that the publication of them 
would be a misdemeanour & proper to be prose- 
cuted as such . — Ex p. Bradlaugh (1878), 3 
Q. B. D. 509 ; 47 L. J. M. C. 105 ; 20 W. R. 758 ; 
8ub nom, R. v. Middlesex JJ., Exp, Bradlaugh, 
38 L. T. 680 ; 42 J. P. 583, D. C. 

Annotationa: — Oonsd. Exp. Norman (1915), 111 L. T. 232. 

Mentd. R. v. Bradley (1S94). 70 L. T. 379. 

8096. Death of complainant before order.] 

— Complaint having been duly made under 20 
21 Viet. c. 83, that obscene books were kept by 
deft, in liis shop for sale, a warrant for the seizui'e 
of such books was issued, & after they had been 
seized deft, was summoned to show cause why 
they should not be destroyed. Before the hearing 
of the summons an order was made for the de- 
struction ^of the books. After the issuing of the 
summons, but before the hearing, complainant 
died, <fc no application to substitute another com- 
plainant was made ; — Held : the proceedings 
against deft, did not lapse upon the death of 
complainant, & the order was valid. — R. v. True- 
love (1880), 5 Q. B. D. 336 ; 49 L. J. M. C. 57 ; 
42 L. T. 250 ; 44 J. P. 346 ; 28 W. R. 413 ; 14 
Cox, C. C. 408, D. C, 

Annatation - : — Mentd. R. r. Spokes, Ex p. Buckley (1912), 

107, L. T. 290. 

8097. Obscene libel on individual.] — R. v, 

Thompson (1847), 11 J. P. Jo. 422, 503. 

8098. .] — An indictment for publishing a 

libel, wliich was bad as a charge of publishing a 
defamatory libel for not setting out/ the passages 
relied upon contained an averment that deft, 
unlawfully did publish a libel in the form of a 
document wliich said document contains divers 
obscene matters A things. 

The judge at the trial held that this amounted 
to an indictment for an obscene libel, & the 
prisoner was convicted : — Held : although it 
would have been better for the indictment to have 
followed the old forms, A to have averred that 
the tendency of the obscene matter was to corrupt 
the public morals, that the libel had been pub- 


lished with that intent, the conviction might under 
the circumstances be upheld. 

It is not necessary, in order to satisfy the 
provisions of sect. 7 of Law of Libel Amendment 
Act, 1888 (c, 64), wliich provides that the obscene 
matter need not be set out in the indictment, 
but that it shall be sufficient to dej)osit the docu- 
ment containing the alleged libel with the indict- 
ment or other judicial proceeding, that the incrimi- 
nated document should bo handed in with the 
bill of indictment, if it is already in the custody of 
the clerk of assize as an exhibit attached to the 
depositions. — R. v, Barraclough, [1906] 1 K. B. 
201 ; 75 L. J. K. B. 77 ; 94 L. T. Ill ; 70 J. P. 
14 ; 54 W. R. 147 ; 22 T. L. R. 41 ; 21 Cox, C. 0. 
91, C. C. R. 

See, further, Libel & Slander. 

8099. Form o£ indictment.] — R. v, Barraclough 
No. 8098, ante. 


Sec-t. 4.->^INDECENT LANGUAGE. 

8100. Language used inside house — Heard in 
street.] — Sect. 77 of Bristol Improvement Act, 
1840 (c. 77), makes it an offence to use any profane, 
indecent, or obscene language to the annoyance 
of the inhabitants or passengers. 

A person used indecent language inside his 
house which was heard by two police constables 
outside. There was no evidence that any inhabi- 
tant or passenger wiis annoyed. The magistrates 
having convicted : — Held : there was evidence 
upon which they were justified in convicting. — 
Brabham v, Wookey (1901), 18 T. L. R. 99, D. C. 

Validity of Bye-law to prevent in public places.] — 
See Public Health Local Administration. 


Sect. 5.— UNNATURAL OFFENCES. 

Sub-sect. 1. — Sodomy and Bestiality. 

8101. Sodomy — Nature of offence.] — R. v. 

Jacobs (1817), Russ. A Ry. 331, C. C. R. 

A'nrwiaiion : — Refd. R. v. Reekspear (1832), 1 Mood. C. C. 
342. 

8102. Completion of offence.] — On an in- 

dictment for sodomy, the crime is complete if the 
jury be satisfied that penetration took place. — 
R. V. Reekspear (1832), 1 Mood. C. C. 342, (/. C. R. 

8103. Committed on woman.]— Indictment 

for sodomy in ano of a ^rl : — Held : it was sodomy 
both at common & civil law. — R. v. Wiseman 
(1718), Fortes. Rej). 91 ; 92 E. R. 774. 


tablets ; & a soparatc advertising 

circular referring to the tablets & 
describing f heir purposcjs He operation 
Avas also proved. In the “ directions " 
there was this statement : “ Thousands 
of married ladies are using these tablets 
montldy. Ladies w'ho have reason to 
s\i8pect pregnancy are cautioned against 
using these tablets ” : — Held : the jury 
could have legitimat/Oly inferred from 
the language used that the tablets 
were thereby represented as a means of 
jjreventing conception. — R. v. Kahn 
(1903), 23 C. L, T. 219 ; 5 O. L. K. 
704 ; 2 O. W. R. 335.— CAN. 

n. Form, of indictment — Indcccncif 
cC* advcrtiscmciU of matter must be 
aUeged. ] — A person was convicted 
of a contravention of the Indecent 
Advertisements Act, 1889, on a com- 
plaint which set forth that ho did on 
the public road deliver to B. “ a 


pamphlet entitled “ The Guide to 
Reason,” relating to nervous debility, 
or other complaint or infirmity arising 
from or relating to sexual intercourse : 
— Held : the complaint was irrelevant 
in respect it did not set forth that the 
pamphlet was indecent, or that it 
was an advertisement. — Dingwalu i\ 
♦Stevenson (1892), 20 R. (Ct. of Bess.) 
16 ; 30 Sc. L. R. 43.— SCOT. 

PART XXVIIL SECT. 4. 

o. General rule.] — Obscenity is such 
indecency as is calculated to viola- 
tion of the law & general cor- 
ruption of morals, viz., there must be 
a tendency to violate some law & to 
corrupt morals. 

Language may bo rough, boisterous, 
coarse, & vulgar, & still not be obscene. 
— R. V. Baliantine (1914), 14 E. L. R. 
278 ; 22 Can. Grim. Cas. 385. — CAN. 


p. Words need not be heard — 
(Sufficieid if capable of being heard — In 
public place.] -In order to conslitute 
an offence Police Offences Act, 1908, 
s. 42, it is jiot necessary that the 
language complained of should have 
betm actually heard by any person in a 
public place. It. is sufficient if the 
words were spoken in such a way that 
they were capable of being heard by 
some person in a public place if such 
person was attending to what was 
happening. — Purves v. Ingias (1915), 
34 N. Z. L. R. 1051.— N.Z. 


PART XXVIIL SECT. 6, SUB-SECT. 1. 

q. Sodomy — Unnatural connection 
with nuUe bird.] — An unnatural con- 
nection with an animal of the fowl 
kind is sodomy.— R. v. Reynolds 
(1880), X N. S. W. L. R. 129.— AUS. 
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Sect. 5. — • 1. 2 <& 3.] 

8104. Wife,] — A married woman 
wlio consents to her husband committing an un- 
natural olTence with her is an accomplice in the 
felony, &, as such, her evidence requires confirma- 
tion, although consent or non-consent is quite 
immaterial to the offence. — R. r. Jellyman 
(1838), 8 C. & P. 604. 

8105. Agent under fourteen.] — The patient 

may be convicted of sodomy, although the agent 
is under fourteen years of age. — R. r. Allen 
(1849), 1 Den. 364 ; 2 Car. & Kir. 869 ; T. & M. 
55 ; 18 I.. J. M. C. 72 ; 12 L. T. O. 8. 409 ; 13 
J. P. 53 ; 13 Jur. 108 ; 3 Cox, C. C. 270, C. C. R. 

8106. Age of accomplice — Boys not under 

fourteen.] — R. Tatam (1921), 15 Cr. App. 

Rep. 132, C. C. A. 

8107. Incitement to commit — By letter.] — 

A count in an indictment charged that prisoner 
unlawfully, wickedly, & indecently did write & 
send to 11. a letter, with intent thereby to move 
& incite H. to attempt & endeavour feloniously 
& wickedly to commit an unnatural offence, & 
by the means aforesaid did unlawfully attemi)t 
& endeavour to incite H. to attempt to commit the 
crime aforesaid. The evidence w^as, that 11. w^as 
a boy at school, & that he had received two other 
letters from prisoner, which he read, but that 
when he received the one mentioned in the above 
count he did not read it, nor was he in any way 
aware of its contents, but handed it over to the 
school authorities : — Held : the count charged 
an indictable misdemeanour; & the sending the 
letter proved the attempt to incite, although it 
might be doubtful whether it could be said to 
amoimt to inciting or soliciting, inasmuch as H. 
was not aware of its contents. — R. v. Ransford 
(1874), 31 L. T. 488 ; 13 Cox, C. C, 9, G. C. R. 
Annotation: — Consd. Jl. r. (!ope (1921), 86 J. P. 78. 

8108. .] — By A^agrancy Act, 1898 

(c. 39), s. 1 (1), every male person who in any 
public place pei'sistently solicits or importunes 
for immoral purposes shall be deemed a rogue & 
vagabond & may be dealt with accordingly. 

Applt. was watched by two police officers on a 
certain night & was seen to enter certain public 
lavatories & to remain a few minutes in each. 
^Vliile in the lavatories & also wliile in the street 
he made certain gestures, but he did not at any 
time speak to or touch anybody or attempt to 
do so. No person complained as to his conduct or 
alleged that he had been solicited, nor was any 
evidence given that any person had noticed his 
solicitations except the police officers. Applt. 
having been convicted under the above Act of 
having persistently solicited for immoral purposes : 
— Held : it w'as not necessary in order to convict 
applt. to prove that the sohcitation reached the 
mind of the person intended to be solicited so as 
to attract his notice. — Horton v. Mead, [1913] 
1 K. B. 154; 82 L. .1. K. B. 200; 108 L. T. 156; 
77 J. P. 129 ; 23 Cox, C. 0. 279, D. G. 

Annotation : — Distd. H. u. Bentley, [1923] 1 K. B. 403. 

.] — See Griminal l^aw Amendment 

Act, 1885 (c. 69), s, 11. 

8109. Evidence — Of disposition to commit 

the offence.] — R. v. Gole (1810), 1 Phillipps & 
Arnold on Evidence, 10th od., p. 508, C. G. R. 

Annotations: — ^Re!d. R. r. Bond, [1906] 2 K. B. 389; 

ThompHoiiu. H., [1918] A. C. 221. 

8105 i. Agent under fourteen ,] — 

Deli., a boy, under the age of fourteen 
years, waH tried before the judge of 
the county ct. for the county of H. 

& convicted of the offence of coin- 


8110. Of young accomplice.] — R. i\ 

Ghatchley (1913), 9 Gr. App. Rep. 232, G. C. A. 

.-—Refd. K. r. Dossi (1918), 87 L. J. K. B. 
1024 ; R. r. Warren (1919), 14 C!r. App. Rep. 4. 

8111. Corroboration — Necessity for.] — R. 

r. .Tellyman, No. 8104, ante. 

8112. .] — On the trial of an in- 

dictment for sodomy, the jury were not warned 
that they should receive the evidence given by 
prosecutor with caution, prosecutor being an 
accomplice. On an appeal against conviction on 
the ground of misdirection : — Held : although 
there is no rule of law that the evidence of an 
accomplice must be corroborated, it is the universal 
practice for the judge to tell the jury that they 
ought not to act on the uncorroborated evidence 
of such a person ; & although non- denial of the 
charge might, in some cases, amount to corrobora- 
tion, the fact that prisoner did not in this case 
deny the accusation when formerly charged by 
the police did not amount to corroboration. — R. v. 
Tate, [1908] 2 K. B. 680 ; 77 L. J. K. B. 1043 ; 
99 L. T. 620 ; 72 J. P. 391 ; 52 Sol. Jo. 699 ; 21 
C^ox, G. G. 693 ; 1 Gr. App. Rep. 39, G. G. A. 

Anyiotations : — Relfd. R. r. Beauchamp (1909), 73 .7. P. 
223 ; R. V. Kains (1910), 4 Cr. App. Rep. 8 ; R. r. Cohen 
(1914), 111 L. T. 77 ; R. r. Baskerville, [1916]2 K. B. 658. 

8113. Acts not amounting to sodomy.] — 

R. r. Jacobs, No. 8101, ante. 

-.J — R. r. G.\tehouse A Dovv- 
LEY, No. 8059, ante. 

See, also. Sub-sects. 2, 3, post. 

8115. Bestiality — Completion of offence.] — R. r. 
Gozins (1834), 6 G. tV: P. 351. 

8116. What is an animal — Domestic fowl.] 

— R. V. Mulkeaty (1812), Ru.ssell on (himes A 
Misdemeanoui's, 8th ed. 940. 

8117. .] — Prisoner 7 )leaded 

guilty at assizes to an indictment charging him 
with having atteiniited to commit unnatural 
offences with domestic fowds, A was sentenced to 
a term of iniTirisonment. After the judge left 
the assize towm h(* slated a case, requesting the 
oidnion of the (4. for Grow^n (’ases Reserved 
wdiether the conviction W'as good : — Held : the 
indictment was good, A prisoner w^as ^iroperly 
convicted. — H. r. Brown (1889), 21 Q. B. D. 
357 ; 59 L. J. M. G. 47 ; 61 L. T. 594 ; 54 J. l\ 
408 ; 38 W. R. 95 ; 16 Gox, G. G. 715, G. (]. R. 

Annotations : — Mentd. R. r. Ring, Atkina &; Jackson (1892), 
61 L. J. M. C. 116 ; K. r. Plummer, [1902] 2 K. B. 339. 

8118. — ~ Bitch.]— R. v. At.len (1844), 

1 (]ar. A Kir. 495. 

8119. Delay in prosecution.] — AVhere a 

long i>eiiod of time, nearly two years, has elai)sed 
from the time of the committing of the offence 
before comijlaint w^is made to the justices, the 
case will not be j^ermitted to go to the jury. — R. 
r. Robins (1814), 4 J.. T. O. 8. 190 ; 1 Gox, G. G. 
114. 


Hub-sect. 2.- Indecent Assault on Male 

Persons. 

8120. Whether consent a defence.] — A man 

induced two youths above the age of fourteen 
years 1 o go out with him in the evening to an out- 
of-the-way place, where they mutually indulged 
in indecent practices on each others’ persons. 
The youths were willing A assenting parties to 

PART XXVllI. SECT. 5, SUB-SECT. 2. 

8120 1. Whether consent a defence .] — 
On an information for an assault with 
ioteiit to commit sodomy it is im- 
material whether the attempt was 


mitting an unnatural ofleiice upon the 
person of a younger boy : — IleUi : 
deft, was incapable of committing the 
olTence charged. — R. v. Habtlen 
(1898), 30 N. 8. R. 317.— CAN. 
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what was done : — Held : under these circum- 
stances a conviction for an indecent assault could 
not be upheld. — R. v, Wollaston (1872), 26 
L. T. 403 ; 12 Cox, C. C. 180, C. C. R. 

8121. Ignorant submission.] — Prisoner 

was indicted for indecently assaulting two boys, 
each of whom was eight years of age. It was 
proved that prisoner took the boys into a field, 
& did acts towards them which amounted to 
indecent assaults unless they consented to them. 
The boys stated in evidence that they did not 
know what he was going to do to them when he 
did each of the acts in question. Upon this 
evidence the judge left to the jury the question 
whether the boys merely submitted to the acts, 
ignorant of what was going to be done to thern, 
or of the nature of what was being done, or if 
they exercised a positive will about it, & consented 
to what deft, did ; & told the jury that in the 
former case they would find deft, guilty, in the 
latter case they would acquit him. The jury 
found prisoner guilty, on the ground that the 
boys merely submitted to his act, not knowing 
its nature : — Held : the direction of the judge 
was right, A: the conviction must be upheld. — R. 
r. Lock (1872), L. R. 2 C. C. R. 10 ; 42 L. J. M. O. 
5 ; 27 L. T. 601 ; 21 W. R. 144 ; 12 Cox, C. C. 
244, (J. C. R. 

Anywtations : — >00118(1. Hegarty r. Shine (lH7cS), 11 Cox, 

(’. C, 145 ; K. r. Dee (1884), 1.5 Cox, C. C. 579. Refd. 

Jl. r. Stephenson (1912), 82 L. J. K. D. 287, 


Sub-sect. 3. — Clnoss Indecency. 

See Criminal Law Amendment Act, 1885 
(c. 69), s. 11. 

8122. Nature of offence — Procuring commission 

of act.] — By Criminal Law Amendment Act, 
1885 (c. 69), s. 11, any male person who procures 
the commission by any male pei’son of any act of 
gross indecency with another male person shall 
be guilt y of a misdemeanour : — Held : wdiere 
prisoner had procured the commission by another 
male person of an act of grOss indecency with 
prisoner himself th<" offence wfis complete. — R. 
.lONES, [1896] ] Q. B. 4 ; 65 L. J. M. C. 28 ; 73 
L. T. 581 ; 60 .L P. 89 ; 44 W. R. 110 ; 40 Sol. 
Jo. 85 ; 18 Cox, C. 0. 207, C. C. R. 

Annotation . : — Apid. 1C r. Williams (1898), 02 J. P. 310. 

8123. Attempt to procure commission of act — 
Evidence as to motive of writing.] — An invitation 

coiiBcnted to or not. — ^11. i\ M.\e* 
noNALD (1878), 1 N. S. W. S. C. n. N. S. 

173.— AUS. 

8120 ii. .] — lu cases of unnatural 

offences there may be an assault 
on a party lliough made witli the 
consent. — H. r. Kkuden (1885), 11 
V. L. U. 501.— AUS. 

8120 iii. D. r. Nic holas 

(1885), 11 V. L. It. 501.— AUS. 

8120 iv. .} — Ih'isoncr was con- 
victed of liaving committed an in- 
decent assault on a male person. The 
offence did not come within the pro- 
visions of the Crimes Act, 1890, 

8. 59 (No. 1079), &. it was proved that 
the person on whom tlie alleged offence 
was committed was a consenting 
party ; — l/rld : in consequence of this 
consent the conviction could not be 
sustained. — R. v. Shore (1893), 19 
V. L. U. 45.— AUS. 

8120 V, ~ — — R. Lai*kise(1880), 

3 L. N. 139, -CAN. 


in writing, prirnd facie innocent, may be shown by 
evidence to be an atteiMt to procure the commis- 
sion of an act within Criminal Law Amendment 
Act, 1885 (c. 69), s. ll.—R. v. Cope (1921), 86 
J. P. 78 ; 38 T. L. R. 243 ; 66 Sol. Jo. 406 ; 16 
Cr. App. Rep. 77, C. C. A. 

8124. Incitement to procure commission of act 
— With person unknown.] — Applt. was convicted 
of inciting W. to procure the commission by 
certain male unknown persons of acts of gross 
indecency with him, applt.: — Held: (1) it was 
unnecessary that the male persons to be procured 
should be ascertained individuals in the contem- 
plation of one or other of the parties, & the 
conviction was good ; (2) it was immaterial that 
the incitement of W. to procure the commission 
of the acts of gross indecency by male persons 
might have involved W.’s inciting such male 
persons to commit such acts, as applt. ’s conduct 
was not a mere incitement to W. to incite such 
male persons but constituted an incitement to W. 
to procure male persons to commit the acts in 
question. — R. v, Bentley, [1923] 1 K. B. 403; 92 
L. J. K. B. 366; 87 J. P. 55; 39 T. L. R. 105; 
67 Sol. Jo. 279, C. 0. A. 

8125. Guilt of both parties — Direction to Jury.] 

— R. r. GfRAHAM (1919), 14 C’r. App. Rep. 7, 
C. Cl A. 

8126. Joinder with charge of indecent assault.] — 

R. V, Graham, No. 8125, ante. 

8127. Charge after acquittal of sodomy — Plea of 
autrefois acquit.] — The plea of aiiircfois acquit is 
not proved unless it is shown that the verdict 
of acquittal on the previous charge necessarily 
involved an acc^uittal of the charge to wliich the 
plea of auirefois acquit is pleaded, or that accused 
could have been con\’icte(l of the latter charge on 
the trial of the previous charge. 

Applt. was acquitted on a charge of sodomy. 
He was then indicted for committing an act of 
gross indecency with the same male person, to 
which he pleaded autrefovi acquit : — Held : as 
the verdict of acquittal on the charge of sodomy 
did not involve an acquittal on the charge of 
gross indecency, because neither the act of 
penetration whicli is an essential element of the 
charge of sodomy, nor the intention to penetrate, 
which is an essential element of an attempt to 
commit that offence, is an essential element of 
the offence of gross indecency, & as it was con- 
ceded that applt. could not in law have been 
convicted of gross indecency on the more serious 
charge, the plea of autrefois acquit was not proved. 


8120 vi. — — .1 — If tbo act was com- 
mitted against the will of the other 
party deft, could be pmiislied for an 
assault under sect. 2(50 of the ci)de. — • 
R. V, Hartle.v (1898), 30 N. S. H. 317. 
—CAN. 

r. What constitutes indecent assault 
on male.] — If a male attempts to apply 
force to another male's person when 
the same is accompanied by an act of 
indecency, the same may constitute 
the offence of indecent assault on 
another male.— R. r. Horn (1923), 40 
Can. Criin. Cas. 117. — CAN. 

PART XXVUI. SECT. 6, SUB-SECT. 3. 

8. Nature of offence — Aiding or 
abetting or partg to commwsian of 
act.] — ^Where a statute provided that 
every male person who “ aids & abets 
or is a party to the commission of any 
act of gross Indecency with another 
male person was guilty of an offence : 
— Held : a male person who had 
committed an act of gross indecency 


with another male pei^son against the 
latter’s consent had been rightly con- 
victed of contravening the statute. — 

R. V. Goodman (1914), T. P. D, 609.— 

S. AF. 

t. Incitement to procure commission 
of act — .4p2)Ucahle to private as well 
as public place.] — The words “any 
person who entices or solicits to 
the commission of an immoral act ’* 
cover acts of solicitation to immorality 
in a private os well as a public place, — 
GemENBERO r. R., [1905] T. S. 207. — 
S. AF. 

a. Gross indecency with boy seven 
years old — Whether punishable by fine.] 
— A man committed an act of gross 
Indecency witli a. boy of 7 yours of age 
I & was convicted of contravening 
I sect. 21 1 (b) of Ordinance 46 of 1903. 
j He was sentenced to pay a fine or in 
tJio alternative to a term of imprison - 
' nient : — //eld .• ho was rightly con- 
victed. The crime of which the 
acciLsed was convicted was not indecent 
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Sect, 6 . — Unnatural offences: Sub-sect, 3. Sect. 6: 
Sub-sect 1, A, d: B.] 

—R. V, Barron, [1914] 2 K. B. 570 ; 78 J. R 
311 ; 30 T. L. R. 422 ; 58 Sol. Jo. 557 ; 10 Or. 
App. Rep. 81, C. C. A. 

Annotations: — Consd. Haynes v. Davis, [1015] 1 K. B. 
332 ; Bannister v, Clarke, [1920] 3 K. B. 598. 


Sect. 6.— DISORDERLY HOUSES. 

Sub-sect. 1. — Brothel keeping. 


A, Liability at Common Law, 

8128. Offence at common law — Use of room by 
lodger.]— R. v, Peirson (1706), 2 Ld. Raym. 
1197 ; 92 E. R. 291 ; sub nom. K. v, Pierson, 
1 Salk. 382. 


Anrwtatw7i8 Lockey v, Danfirerfield (1738), Andr. 

286 ; R. i\ Staiinard (1863), 9 Cox, C, C. 405. 


8129. Amounts to a nuisance.] — R. v. Higoin- 
SON (1762), 2 Burr. 1232 ; 97 E. R. 806. 

Ar^atwn ‘—BAiii, Garrett v. Messenger (1867), 10 Cox, 


8130. Liability of landlord — Non-resident — 
Knowledge & consent.]— If a weekly tenant of a 
nouse it a8 a brotliel, & the landlord receive 
no additional rent^ by reason of the immoral 
occupation, the latter cannot be convicted of 
keeping a brothel merely because, having notice 
of the nature of the occupation, he does not give 
the tenant notice to quit. — R, v. Barrett (1863), 

& Oa. 263 ; 1 New Rep. 335 ; 32 L. J. M. C. 

iV ^ 1:' R. 124 ; 

9 Cox, C. 0. 255, C. C. R. 

Annotaiioris : — MenW. Barratt Burder (1893), 10 T, L. R. 

124 ; Durose r. Wilson (1907), 71 J. P. 263. 

8131. ,] — Prisoner, being the 

owner of a house, let out the different apartments 
in it separately to young women, who, to Ids 
knowledge & with Ids consent, used them for the 
purposes of prostitution. They were merely 
weekly tenants. Prisoner, when he let the rooms, 
knew of the purposes to which they would apply 


them, & fully assented thereto, but he received 
no share of the earnings of the women. He did 
not live in the house, & he only went there to 
collect his weekly rents. He had no other control 
over the tenants than arose from his power as 
landlord to determine the tenancies : — Held : he 
could not be indicted for keeping a disorderly 
house. — R. V. Stannard (1863), Le. &> Ca. 349 ; 
33 L. J. M. C. 61 ; 9 L. T. 428 ; 28 J. P. 20 ; 12 
W. R. 208 ; 9 Cox, C. 0. 405, C. C. R. 

Annotations: — -Mentd* R. v, Barrett (1862), 11 W. R. 124 : 
Gandy v, .lubber (1864), 5 B. &; S. 78 ; K. v. Strugnell 
(1865), 35 L. J. M. C. 78 ; Liverpool New CJattle Market 
("o. V. Hodson (1867), 8 B. & S. 184 ; Barratt v. Burder 
(1893), 10 T. L. R. 124; Durose v. Wilson (1907), 71 
J. P, 263. 

8182. Liability of occupier— Resident.] — Defts., 
as master & mistress, resided in a house to which 
men & women resorted for purposes of prostitu- 
tion, but no indecent or disorderly conduct was 
perceptible from the exterior of the house : — 
Held : defts. were guilty of keeping a disorderly 
house. — R. V, Rice & Wilton (1866), L. R. 1 
0. C. R. 21 ; 35 L. J. M. 0. 93 ; 13 L. T. 678 ; 
12 Jur. N. S. 126 ; 14 W. R. 288 ; 10 Cox, C. C. 
155, C. C. R. 

Annotation :• — Refd. Jenks v. Turpin (1884), 13 Q. B. D. 505. 

8133. During absence.] — P. was a licensed 

innkeeper, & during Ids absence elsewhere at 
work the police noticed two prostitutes & two 
men enter the premises where they proceeded a 
little later to occupy a double-bedded room, & 
after three bool's the police having entered the 
house found tlie two women concealed in the 
bed with P.’s wife, the men in the room by 
themselves. No evidence of previous miscon- 
duct against P. was given his wife & servants 
gave no rebiftting evidence in his favour ; — 
Held : there was ample evidence that P. per- 
mitted the premises to be used as a brothel 
though he was absent. — R. v, Holland, Lincoln- 
shire J.T. (1882), 46 J. P. 312. 

Annotaiion : — Refd. Siiiglotoii i\ Ellison (1805), 59 J. P. 
119. 

And see, generally, Nuisance. 


assault within sect. 4 of Act 31 of 1917, 
ifc, that in terms of sect. 360 of the Act 
tlie imposition of a fine was justifitHl 
notwithstanding that the sect, undei 
wliich accused was convicted did not 
make a tine a competent sentence foi 
the offence. — H, r. JSanpy, [1918 
T, P. D. 462.-~-S. AF. 


PART XXVllI. SECT. 6, SUB-SECT. 1. 

—A. 


b. Nature of offence — Sufficient 
of proof, \~-On an indictment f- 
keeping a brothel it may be sufflcici 
in the ciren instances of the case 1 
prove what took place on one nigl 
only. It, is not necessary to proi 
that accused received any gain < 
profit. — R. V. Hakribon (1887), 

N. 8. W. L. K, 57 ; 3 N. 8. W. W. I' 
93.— AUS. 

c. female cannot 


be convicted of unla>vfully keeping a 
bawdy house unless it is shown that 
the house or room in question is 
occupied or resorted to by more than 
one female for purposes of prostitution. 
— R. e. Youno (1902), 22 C. L. T. 211 ; 

Can. CYim. Cas. 

109.— CAN. 


] — In order to sup- 
port a conviction for keeping a bawdy- 
house, it is not sufficient to show the 
bad reputation of the house Sc its 
inmates Sc tliat men resorted to it In 
night, but actual proof must be 
given of some act or acts of prostitution, 


( though deffnite proof of one may bo 
i sufficient. — R. v. Obbkug (1905), 15 
I Man. L. R. 147 ; 1 W. L. K. 121 ; 9 
I Can. Crim. Cas. 180. — CAN. 

j ©. Offence at common law — Where 
; nuisance to others. J — Keeping a brothel 
■ in such a manner as to be a publif; 
nuisance Is an indictable offence at 
common law. It is a public nuisance 
I if the inmates & frequenters are in the 
( habit of behaving themselves in- 
1 decently on the premises in view of the 
public. — R. V. Paulsk (1892), 9 

8. C. 422 ; 2 C. T. R. 306.— S. AF. 

f. .] — Under our common 

law, differing in this respect from 
the English law, the keeping of a 
brothel Is not an indictable offence 
unless it is conducte<l so as to bo a 
nuisance to others. — J )k Eourd v. 
Cape Tow.v Town Council (1898), 
15 8. C. 399 ; 8 C. T. R. .531.— S.AF. 

g. .] — The keeping of 

brothels is not an offence in common 
law unless tliey are kept in such a way 
as to be a public nuisance. — R. 
Cohen (1902), 19 8. C. 155.— S. AF. 

h. Indictable offence — Though not 
kepi in disorderly manner — Nor nuisance 
to neighhourhood.y—ll a house is kept 
as a brothel, the persons keeping it are 
indictable even if it is not conducted 
in a disorderly manner, or In such a 
way as to be an open nuisance to the 
neighbourhood. — R. v. Hill & Tiohe 
(1880), 1 N. 8. W. L. R. 201.—AUS. 


k. — ■ — Resorting of men d' lewd 
coruluct — Evidence of sexual intercourse 
need not be proved.} — R. v. 8olly (1919), 
32 Can. Crim. Cas. 36. — CAN. 

l. Not hotel. I — Hotel where 

apparently^ respectable people resort 
as an ordinary Inn oamiot be called 
a bawdy-house in the general ao 
ceptance of that term, & a domestic 
therein cannot bo convicted os being 
an inmate of a bawdy-house, when 
tlicre is no evidence that she lived there 
for any other purpose than as a 
domestic. — R. v. Misbe (1908), 7 

W. L. ll. 934. -CAN. 


m. Continuous offence.] — Deft, was 
convicted for “ keeping a disorderly 
house, that is to say, a common 
bawdy-house, on Apr. 21, 1901, & 
on divers oilier days & times during 
the month of Apr. 1901,*’ & was fined 
the sum of $54, Sc in default of pay- 
ment of the fine, was adj waged 
to be imprisoned : — Held : the word 
“ keeping ” implied a continuous 
offence. — R. v. Keeping (1901), 34 
N. 8. R. 442.— CAN. 

n. Liability of manager.] — There 
may bo joint conviction against 
husband & wife, for keeping a house of 
111-fame. The keeping has nothing to 
do with the ownership of the house, 
but with the management of it. — R. 
V. Warren (1888), 16 O. R. 590.-— 
CAN. 
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B* Liability under Statute. 

81S4, Disorderly Houses Act, 1751 (c. 36) — 
Liability of occupier — Lodger — Separate user,] — 

B. V. Windmill (1880), 44 J. P. 187. 

8185 , Recovery of reward from over- 

seers.] — In an action founded upon the above 
Act, by one of the two inhabitants who had given 
information, to the parish constable, of B. keeping 
a bawdy-house, in consequence of which B. was 
prosecuted to conviction, it is necessary, in order 
to entitle pltf., upon such conviction, to recover 
the reward of £10 from the overseers, that the 
prosecution should have been conducted by the 
parish constable ; & therefore where the two 

mhabitants had taken upon themselves to conduct 
it : — Held : they were not entitled to the reward, 
& a demand upon the overseer stating the prose- 
cution so to have been carried on, was insufficient 
to entitle them to an action for the double penalty 
given by the Act in case of a neglect or refusal by 


the overseer to pay such sum of £10 on demand. 
— Clarke v. Rice (1818), 1 B. &; Aid. 694 ; 106 
E. R. 255. 

8136. .] — Where the keeper of a 

disorderly house had upon prosecution merely 
been bound over to come up for judgment when 
called upon : — Held : there had been such a 
conviction as entitled the inhabitants giving 
information to the reward payable under the 
above Act. — Jephson v. Barker k> Redman, 
Swan v. Barker & Redman (1886), 3 T. L. R. 40. 
Anriotalion : — ^Rdfd. li. v. llabjohns, [1913] 3 K. B. 171. 

8137. Recovery of costs from overseers.] — 

Langmore V. Beanham (1844), 8 J. P. 24, 

8138. .] — Garland v. Ahrbeck 

(1888), 5 T. L. R. 91. 

8139. Triable at quarter session;;. — There 

is nothing in the provisions of the above Act 
which takes away or prevents a ct. of quarter 
sessions for a borough from having jurisdiction to 


PART XXVIII. SECT. 6, SUB-SECT. 1. 

— 

o. Liability of occupy — Husband 
tfc* wife may he occupiers — May be 
mparaiely convicted. ] — A conviction 
of being “ the occupier of a house 
frequented by reputed thieves or 
pertjons who have no visible lawful 
lueans of support ” discloses an offence 
within Act No. 263, s. 35, & is sup- 
ported by evidence of being the 
occupier of a house frequented by 
prostitutes. A wife may be “oc- 
cupier ” of such a house at the same 
time her husband is also “ occupier “ 
of the same liouse, & may be separately 
convicted at the same time with liim 
of being such “ occupier ” ; the w'ord 
“ occupier ’’ being here used simply as 
“ keeper “ in the English Statutes A 
iiicltiding any person assisting in the 
management of such a house. — It. v. 
Havers (1867), 4 W. W. & A’B. 46,— 
AUS. 

p. . ) — A husband & 

wife wore chargewi that they did 
manage or assist in the management 
of a brothel in a house occupied by 
the husband contrary to Criminal Law 
Amendment Act, 1885, s, 13(1). 
They were found “ j^uilty as libelled “ 
Held : the conviction was not open "to 
the objeediou of being a general cou- 
victiou upon alternative charges iu 
respect that “ manage “ & “ assist in 
the management of “ were not mutually 
exclusive & consequently were not 
truly alternative charges. — Vaughan 
V. SMmi, [1919] H. C. (J.) 9.— SCOT. 

q. ,] — A person having the 

control of a place resorted to by botli 
sexes for prostitution is the keeper of a 
brothel although he receives no i*e- 
muneration for allowing the place to 
be so used. — A ppleby v. Kkddan, 
[1912] V. L. R. 270.— AUS. 

r. .] — R. V. Johnson (1914), 

28 W. L. K. 750 ; 19 D. L. 11. 301 ; 
23 Can. Crim. Cas. 136.— CAN. 

s. — — Who arc accomplices.] — 
Accused was indicted for having kept 
a house for the purposes of prostitu- 
tion. The witnesses for the Crown 
comprised tradesmen who had supplied 
liquors & groceries to the house 
knowing it to bo a brothel, &: several 
women who had durbig periods 
covered by the indictment lived at the 
house, & had paid to the keeper, other 
than accused, for the privilege of 
living at the house & carrying on 
prostitution a regular weekly sum, 
together with 58. in the pound on the 
amount they earned there from 

g rostitution : — Held : neither the 

'adesmen nor the prostitutes were 
accomplices in the keeping of the 


house. — R. V. Lewis (1906), 8 

W, A. L. R. 83.— AUS. 

t. — — .] — Common prostitutes 

who carry on their business in a 
brothel, getting a share of the profits, 
but who have no interest as lessees 
or owners of the promises occupied, 
are not accomplices In the crime of 
keeping a brothel, & their evidence 
alone is sufficient to sustain a con- 
viction of this offence against the lessee 
of the i>remisc8. — R. r. Wooljp (1902), 
T. S. 290.— S. AF. 

a. — — Who may try offence.] — The 
offence of being a keeper of a house 
of ill-fame is an indictable offence, & 
it may be tried either befoi*© a jury m 
the ordinary way or before a police 
magistrate under the summary trial 
clauses or before a justice of the peace 
under the summary convictions clauses 
of t he Code. 

Ih'isoner was convicted by a police 
magistraUi, after pleading guilty to the 
charge that she did “ unlawfully appear 
the keeper of a house of ill -fame,** & 
was sen temped to bo imprisoned : — 
Held : the convictiou might be treated 
as having been made under the 
summary convictions clauses of the 
('ode, although the sentence exceeded 
the pow'cr of the magistrate, & such 
conviction might be supported & the 
sentence amended under those clauses. 
— R. V. SrooNER (1900), 32 O. R. 451. — 
CAN. 

b. .] — A magistrate has 

absolute jurisdiction, under Criminal 
Code, s. 783 (/), & s. 784, to 

htmr &: determine iu a summary 
.way a charge of kwping a disorderly 
house. The exercise of the summary 
jurisdiction is, under those sects. A 
sect. 791, discretionary with the 
magistrate, tSc he may commit accused 
for trial, & a mandamus will not lie 
to compel him to hear & determine the 
choi'ge summarily. — Re Farquhar 
Macrae, Kx p. Cook (1895), 4 B. C. R. 
18.— CAN. 

c. .1 — R. V. Early (1906), 

3 W. L. R. 507 ; 6 Terr. L. R. 269 ; 
14 (Jan. Crim. Cos. 10. — CAN. 

rrpidaiion.] — In the 
absence of proof that the persons 
occupying a house knowdngly kept 
therein iiersons of bad reputation or 
guilty of lewd conduct, general evi- 
dence that the keei>er of the house was 
of evil reputation, or guilty of lewd 
conduct, is insuflicieut to support a 
conviction for keeping a house of 
“ ill-fame.’*— Rc Hamilton (1882), 
Cout. 35.— CAN. 

e. landlord — Knowledge of 

landlord of wrongful use of premises.] 
— A person who leases his house tu> 
another to be used for puriiosos of 


rostltution, or who leases his house 
nowirig that it is to be so used, makes 
himself a party to & guilty of the 
offence of keeping a disorderly house, 
committed by his leasee subsequently 
to the lease of the premises, although 
the lessor was not liimself the keeper ; 
&; he can be prosecuted, triwl, con- 
victed, & punisned for such offence in 
the same manner as the actual keeper. 
— R. V. Roy (1900), Q. R. 9 Q. B. 312.— 
CAN. 

f. What constitutes offence — 
Wloether home must be frequented by 
more than om person — Vurposes of 
jnostUiUion.] — A female cannot be 
convicted of unlawfully kt^eping a 
bawdy-house, unless it is shown that 
the house or room in qiu^tion is 
occupied or resorted to by more than 
one female for purposes of prostitution. 
— R. e. VouNG (1902), 14 Man. L. R. 
58.— CAN. 

g. — .] — Code has 

not clianged the law as to what 
constitutes the offence of keeping a 
common baw'dy -house, & a woman 
living by herself m a house cannot bo 
convicted of the offence unless other 
women than herself resort to it for 
the purpose of prostitution. — R. v. 
Mannix (1905), 6 O. W. R. 265 ; 10 
O. L. R. 303 ; 10 Can. Crim, Cas 

150. — CAN. 

h. .] — If one 

prostituto resort to a house for the 
purposes of prostitution this con- 
stitutes that house a “ bawdy-house ” 
if the owner or keeper of it is aw'arc of 
what the resorting is for. — K. w 
Mercier(1908), 7 W. L. R. 922.— CAN. 

k. .1 — A 

woman who keeps a house where men 
resort for the purpose of prostitution 
with her alone is not guilty of the 
offence of keeping a brothel. — Cassels 
V. Hutcheson (1908), 27 N. Z. L. K. 
763.— N.Z. 

l. .1 — Where a 

w’ornan received men in her house for 
the purpose of committing fornication, 
but no other women frequented her 
house : — Held : she could not be 
convicted of keeping a brothel. — 

R. V. MARG-iBET (1904), O. R. C. 61. — 

S. AF. 

m. Only ofie act of sexual 

intercourse proved.] — Deft, was con- 
victed by a magistrate of keeping a 
common bawdy-house, upon evidence 
of one immoral act committed in her 
place & the testimony of a police 
constable that two iiersons had 
togr^thcr complained to him several 
times of men resorting to that place : — 
Held ; there was no evidence to support 
the conviction. — R. v. Jackson (1914), 
27 W. L. R. 31.— CAN. 
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Sect. 6. — Disorderly houses : Sub-sect. 1 , B, Sect. 7 : i 
Sub-sect. 1. ] 

try an indictment against a person for keeping a 
disorderly house, — 11. v. Charles (1861), Le. & 
Ca. 90 ; 31 L. ,1. M. C. 69 ; 5 L. T. 328 ; 25 J. P. 
758 ; 7 Jur. N. S. 1308 ; 10 W. R. 62 ; 9 Cox, 
0. 0. 18, C. 0. R. 

8140. Criminal Law Amendment Act, 1885 
(c. 69), s, 13 — House used by one woman only — 
Occupier.] — Resp. occupied a house which was 
frequented by men for the purpose of sexual 
intercoui*se with her, but no woman other than 
resp. lived at, visited, frequented, or used the 
house in question for that purpose : — Held : resp. 
could not be convicted upon an information under 
the above Act for keeping a brothel. — 8inuleton 
V. Ellison, [1895 J 1 Q. B. 607 ; 64 L. .1. M. C. 
123 ; 72 L. T. 236 ; ,59 J. P. 119 ; 43 W. R. 426 ; 
18 Cox, C. C. 79 ; 15 R. 201, D. C. 

Annotations:- — Distd. Durose r. Wilson (1907) 9(5 L. T. 
645. Folld. Caldwoll v. Leech (1913), 109 L. T. 1S8. 


8141. -.] — A woman, who was 
the sole occupier of a house, used the premises 
for the purpose of her own habitual prostitution 
with a number of men. No other women used 
the premises : — Held : she could not be properly 
convicted under the above Act of permitting the 
premises to be used for the purposes of habitual 
prostitution. — Mattison v. Johnson (1916), 85 
L. J. K. B. 741 ; 114 L. T. 951 ; 80 J. P. 243 ; 
25 Cox, C. C. 373 ; 14 L. G. R. 457, D. C. 

8142. Not the occupier.] — Resp. was 

summoned under the above Act for managing a 
brothel. It was proved that resp.’s husband was 
the occupier of certain premises where he & resp. 
lived. A sister of resj)., who was also living at 
the same premises, was a prostitute, & frequently 
took different men to the premises for purposes 
of prostitution, & resp. on several occasions 
admitted her at night, when accompanied by a 
man, & knew for what purpose her sister was 
using the premises. No other woman used the 


Where the 

evidence established that there was 
found in a house all the accessories 
to the keeping of a bawdy-house, 
that there had been one act of sexual 
intercourse ; & that accused admitted 
that for three or four days before the 
day upon which she was charged with 
keeping a bawdy-house that she had 
kept such a place ; — Held : although 
there was no evidence of the general 
reputation of the house, there was 
suffleient evidence to justifj" the 
conviction. — It. v. Marce.\u (1915), 
30 W. L. 11. 418 ; 7 W. W. 11. 1171.— 
CAN. 

of sexual 

intercourse committed.] — The evidence 
that a known prostitute who occupies 
a house arranged with two men on 
different occasions that she would 
with each of them on a future occasion 
at that house commit acLs of pros- 
titution, but nothing was done pur- 
suant to those arrangements, is not 
sufficient to sustain charge of keeping 
a bawdy-house, where no acts of 
prostitution in that house were proved 
to have taken place at any time. — 
II. V. Sands (1915), 32 W. L. It. 
775 ; 9 W. W. H. 129, 496; 25 
Man. L. H. 690.— CAN. 

p. Whether every fact 

should he proved by direct eviderwe ,] — 
Jl. V. Davidson (No. 1), [1917J 2 
W. W. it. 160 ; 28 Can. Crim. Cas. 44 ; 
35 D. L. II. 82.— CAN. 

q. Offences in taxicab — 

Whether “ house or room ” within Act .] — 
A motor-car may be a “ place ” within 
the moaning of the words ** a house, 
room, set of rooms or place of any 
kind kept for purposes of prostitution,” 
in Criminal Code, s. 225, defining 
“common baw'dy-house.” Deft, was 
convicted by a j)olice magistrate of the 
offence of keeping a disorderly house 
or place for prostitution, contrary to 
Code, s. 228, upon evidence that he, 
being the driver of a taxicab, drove 
two prostitutes & two men in it to a 
side street, where the car was stopped, 

with the knowiedge of the deft., 
sexual intercourse took place in the 
car. A motion to quash the con- 
viction was dismissed. — It. v. 
Tuomi^son (1920), 48 O. L. 11. 163 ; 
19 O. W. N. 3.— CAN. 

r. Evidence that house reputed 

to he house of ill-fame insufficient.] 
— Application by deft, for WTits of 
certiorari to remove & quash a con- 
viction for being a loose, idle, & dis- 
orderly person & keeper of a house of 
111 -fame ‘.—Held : the evidence w'as 
insufficient to support the charge of 
“ keeping a bawdy-house,” as there was 
nothing to show accused had knowledge 
of the illicit iutercoui'se on the premises 


& mere reputation that a house had 
been a house of ill -fame was in- 
sufficient. — R. V. Carkoll (1908), 9 
W. L. H. 119.— CAN. 

s. Prostitute engaying room at 

hotel.] — Proof of an Invitation by a 
woman to a man to go for an immoral 
purpose to her room in an hotel w hich 
she is not shown to have occupied on 
any other occasion, is not sufficient to 
establish that she keeps therein a 
“ common bawdy-house ” as defined 
in the Code ; & the fact of a man & 
woman going on one occasion to a 
room for the purpose of having carnal 
intercourse is not sufficient to justify 
a finding that the room is “ occupied 
or resorted to for purposes of prosti- 
tution or for the practice of acts of 
indecency ” within such definition. — 
It, V. llKAD, [1921] 3 W. W. R. 402 ; 
62 D. L. K. 363 ; 36 Can. Crim. Cas. 
200 ; 17 Alta. L. R. 68.— CAN. 

Caretaker of /loi/sr.]— The 

gist of the offence of keeping & 
maintaining a common bawdy-house 
is the keeping of the house for purposes 
of prostitution, not the act of com- 
mitting fornication ; proof of an act 
of fornication in the house is un- 
necessary for a conviction. Evidence 
by accused that she w’as taking care 
of the house since the morning of the 
day preceding the day of her arrest 
for a lady who had gone to Chicago : — 
Held : sufficient for a finding that 
accused was the keeper. — R. 
Rorkrts, [1921] 3 W. W. R. 419.— 
CAN. 

a. Arrest without search war- 

rant.] — A ground claimed for quashing 
a conviction for keeping a common 
bawdy-house “ that the search order 
under which the deft, w^as arrested 
was bad ” for specified reasons, was 
rojocted. — R. v. Qraman, [1921] 3 
VV. W. K. 607.— CAN. 

b. Jurisdiction of magis- 

trate.] — Arrest without a warrant, 
on a charge of keeping a common 
haw^dy-houso. Is illegal, & if objection 
is taken to the jurisdiction of the 
magistrate the conviction will be 
quashed. — R. v. Wallace (1915), 
32 W. L. R. 264.— CAN. 

c. .] — For being 

the keeper of a disorderly house a 
magistrate cannot Impose a fine of 
$200 & complainant’s costs, this being 
in excess of “ a fine not exceeding with 
the cost s in the case, 3200,” authorised 
by Criminal t^ide, s. 781 ; nor can a 
magistrate on such a charge, having 
condemned accused to imprisonment 
& Ijaymeut of costs, impose in default 
of payment of costs a further term of 
imprisonment. The jurisdiction given 
to the magistrate under Code, s. 776, 


gives him no larger powers of punish- 
ment on such a charge than those under 
sect. 781. — R. V. Fuyarchuk (1920), 
1 W. W. R. 783.— CAN. 

d, Knowledge of illegal pur- 

2 } 08 (’ 77W8t be 2 >T‘oved.] — It is not an 
offence within Vagi’ant Act, 1866, 
8. 2 (4), that a man is the occupier 
of a house which is frequented by 
persons who have no lawdul means of 
support. In order to constitute an 
offence under the sub -sect, knowledge 
on the part of the occupier must be 
alleged & proved. The word “ visible ” 
in the sub-sect, implies that the offence 
must be committed knowingly. — Hall 
V. Qviss, Mae. 744.— N.Z. 

e. Acts of 2 ^rostitution by 

wife of occuiner — Coercion of wife — 
K7iowledye rf’ co7i8e7it to pro8tih(tio7i by 
occupier.] — A marricitl woman was 
iiidict(;d before the District Ct., under 
Criminal Code Act, 189.3, s. 143, for 
that she, “ appearing, acting & be- 
having as tht‘ mistress of a certain 
house,” “ unlawfully did keep, main- 
tain, & use the house as a common 
baw^dy -house.” The evidence show'od 
that accused lived with her husband 
& three children in a certain dwelling- 
house, & used a room in an outhouse 
at the rear of the dwelling-house for 
purposes of prostitution, Inviting men 
into it at night during a period of 
several months. The <lwelling & out- 
house wx*i*e both the property of the 
husband. Beyond the fact that the 
husband lived with her in the dwelling, 
& was generally at home, there was no 
evidence that he knewv of his wife’s 
misconduct, & there w^as no evidence 
whatever that the husband had by 
threats, or by personal violence, or in 
any other way coerced the accused 
into leading a life of prostitution. 
The district judge, in smiiming up, 
told the jury that there was no evidence 
whatever that accused was acting imder 
the comijulsion or coercion of her 
husband. The jury brought in a 
special verdict — viz.: (1) accused 
kept the room referred to for the 
purpose of prostitution; (2) she was 
acting under the coercion of her 
husband ; & (3) she kept the room for 
the purpose aforesaid with the know- 
ledge & consent of her husband. 
The district judge held that he was 
bound to accept the findings, & 
directed a verdict of “ not guilty ” 
to be recorded, & discharged accused : 
— Held : as the jury had found the 
legal excuse, & the special verdict 
was not insensible, judgment of 
acquittal had been rightly entered. — 
R. v. Howard (1894), 13 N. Z. L. R. 
619.— N.Z. 

What evidence allowed to be 

given.] — Evidence may be led by 
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premises for the purposes of prostitution. The 
magistrate dismissed the information : — Held : 
on the authority of Singletoyi v. Ellison, No. 8140, 
ante, as only one woman was using the premises 
for the purposes of prostitution the premises were 
not a brothel, & therefore resp. could not be 
convicted of managing a brothel, & the informa- 
tion was properly dismissed. — Cai.dwell v. Leech 
(1913), 109 L. T. 188 ; 77 J. P. 251 ; 29 T. L. R. 
457 ; 23 Cox, C. C. 510, I). C. 

8143. Use of separate flats in building — 

Whether whole building a brothel.] — Applt. was 
employed by the owner as the porter in charge of 
a block of eighteen flats, among the tenants of 
which were twelve women who were in the habit 
of bringing men to them for the purpose of 
prostitution. Applt. knew the purpose for which 
the women used the premises, & was convicted 
under the above Act of being wilfully a party to 
the continued use of the premises or part thereof 
as a brothel : — Held : as it was open to the 
magistrate upon the evidence to find that it was 
not a case of each single flat being used for prosti- 
tution by the woman who was the tenant of it, 
but of the building as a whole being used as a 
brothel, the conviction was right. — Duhose i\ 
Wilson (1907), 90 L. T. 045 ; 71 J. P. 203 ; 

21 Cox, C. C. 421, i). C. 

AnnotiUion : — Consd. Caldwell v. Lcecli (1913), 109 L. T. 

188. 

8144. Procedure under Disorderly Houses 

Act, 1751 (c. 36) — Reward.] — In a prosecution of 
a brothel -keeper under the above Act it is com- 
petent to the prosecutor either to proceed sum- 
marily under that Act independently of the 
earlier Acts, or he may, at his option, comply 
with the preliminary steps specified in sect. 5 of 
Disorderly Houses Act, 1751 (c. 30), as amended 
by sect. 7 of 58 Oeo. 3, c. 70, then become 
entitled to a reward. — Kikwin v. Hines (1880), 
54 L. T. 010, D. C. 

8145. .]—lt is not necessary to 

proceed by information in proceedings under the 
above Act. A justice is bound to issue his 
warrant for the arrest of a person accused by two 
inhabitants of a parish of keeping a disorderly 
house, in accordance with Disorderly Houses 
Act , 1751 (c. 30), s. 0, which applies to summary 
proceedings under the former Act. — R. v. Newton, 
[1892] 1 Q. H. 018 ; 01 L. .1. M. 0. 121 ; 00 L. T. 
830 ; 50 J. P. 408 ; 10 W. R. 088 ; 8 T, L. R. 
487 ; 30 Sol. Jo. 414 ; 17 Cox, 0. C. 530. 

8146. Previous conviction charged — When 


j to be proved.] — -Where deft, is indicted under the 
above Act, for keeping a brothel after a previous 
conviction for a similar offence, proof of such 
previous conviction should not be given until the 
jury have found deft, guilty of the subsequent 
offence. — R. v. Huberty (1905), 70 .1. P. 0. 

8147. Continuing offence — Although not con- 
secutive days.] — An information charged deft., 
a licensed victualler, with permitting her house 
to be used as a brothel on Jan. 26, 28, 29 & 31, 
& Feb. 1, 4, 5 6, in the same year, contrary to 

Licensing Act, 1872 (c 94), s 15 : — Held : the 
fact of the days named being non-consecutive did 
not prevent the charge from being a charge of one 
continuing offence, the information was conse- 
quently not bad for duplicity, <fc deft, might on 
such an information be lawfully convicted of so 
permitting his house to be used on all the days 
named. — Ex Burnby, [1901] 2 K. B. 458 ; 45 
Sol. Jo. 579 ; sid) nom. R. v. Burnby, 70 L. J. K. B. 
739 ; 85 L. T. 168 ; 20 Cox, C. C. 25, D. C. 


Sect. 7.— UNLICENSED PLACES OF ENTER- 
TAINMENT. 

Sub-sect. 1. — Under Disorderly Houses 

Act. 

See Disorderly Houses Act, 1751 (c. 36). 

8148. Nature of entertainment — Must be public.] 

-A room kept by a dancing-master for the 
instruction of his scholars subscribers, & to 
wliich persons are not indiscriminately admitted, 
is not within Disorderly Houses Act, 1751 (c. 36). 
— Bellis i\ BurciHAll (1799), 2 Esp. 722, N. P. 

Atinoiaiions : — Distd. Archer v. WilliiiKricc (1802), 4 Esp. 

180. Refd. Rciidall r. (Tystal Falare Co. (1858), 22 

J. P. 321. Mentd. Kelly r. London Pavilion, Kelly a. 

New Tivoli, Kelly v. Oxford (1897), 77 L. T. 215. 

8149. May be gratuitous.] — To subject a 

party to the penalties of Disorderly Houses Act, 
1751 (c. 36), for keeping a house for illegal damang 
A. music, it is not necessary that the party who 
kept the house should take money for admission. 
— ^Archer v. Willingrice (1802), 4 Esp. 186, 
N. P. 

8150. -Disorderly Houses Act, 

1751 (c. 36), relating to places for public dancing, 
music, etc., extends to licensed taverns & hostels ; 
& it is no defence, that the company frequenting 
the performances were respectable, or that the 
admission money wiis not received for the benefit 


prosecutor to show the character of 
women who frequented a house in 
a sumiuary complaint charging ac- 
cused with keeping a house as a brothel. 
— Macpheiihon V. Crisp, LI 9 19 J 
S. C. (J.) l.—SCOT. 

g. Keeping disorderly house — “ During 
the months of February d: March "" — 
Conviction before end of March,] — 11. v. 
Soo, [1921] 34 Can. Crim. Cas. 348. — 

CAN. 

h. Form of stating offence.] — R. v. 
Soo, [1921] 34 Can. Crim. Cas. 348.— 

CAN. 

k. Continuous offence.] — A sum- 
mons which charges that “ on divers 
dates within the past six months at 
C., deft., being the tenant of the 
house, S. T., did unlawfully & know- 
ingly allow such to bo used as a 
brothel, & further that she did im- 
lawfully & knowingly permit prosti- 
tution to take place thereon,’* does 
not charge two separate offences under 
the statute, & a gonoral conviction of 


justices ou the summons is good, & 
the fact that the summons only 
averred the commission of the offences 
on divers dates without specifying 
particular dates did not make a con- 
viction of the justices on the summons 
bad, as the offences charged wore of a 
continuous nature. — R. (M‘Leod) v. 
Cork County JJ. (1916), 50 1. L. T. 

-IR. 

1. Keeping “ disorderly house of 
prostitution or house for resort of 
prostitutes ” — Whether conviction in 
alterruiiive.] — Deft, was convicted be- 
fore two justices of the peace for being 
the keeper of “ a disorderly house of 
prostitution or house for the resort 
of prostitutes,” & was sentenced to 
imprisonment. On application being 
made for her discharge upon a writ of 
habeas corpus, it appeared by her 
affidavit, which was not contradicted, 
that the magistrates had refused to 
adjourn, the trial to enable her to 
procure counsel, but it did not appear 


that any injustice was caused by the 
refusal of the adjournment : — Held : 
the conviction was not in the al- 
ternative, specifying two offences, but 
properly set out one offence. — R. v. 
IRWING (1908), 18 O. L. R. 320 ; 12 
O. W. R. 810.— CAN. 


m. Iversons resorting — Fvidcnce of 
character.] — A woman was charged 
with keeping & managing the house 
occupied oy her as a brothel. At the 
trial a police constable in the course of 
his evidence stated that during the 
period libelled he had observed a 
woman known to him as M. enter the 
house. He was then asked, ” What do 
you know of the character of tho 
w'oman M. ? ” M. was not tendered 
as a witness. I’olico magistrate sus- 
tained on objection to tho question 
8c found the charge not proven : — 
Held : the evidence w’as competent 
evidence as to the character of persons 
fre(|uenting the house & should have 
boon admitted. — Macpherson v. Crisp, 
[1919] S. C. (J.) l.—SCOT. 
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Sect, 7 . — Unlicensed places of entertainment: Svb- 
3.] 

of the keeper of the house. — Green v, Botheroyd 
(1828), 3 C. & P. 471, N. P. 

Annotation :~1lllentd, Kolly v, London Pavilion, Kelly v. 

New Tivoli, Kelly v. Oxford (1897), 77 L. T. 215. 

gl 51 . ,] — In an action of debt to 

recover the penalty of £100 given by Disorderly 
Houses Act, 1751 (c. 36), s. 2, for keeping an 
unlicensed house for public dancing, etc., it 
appeared that music, dancing, etc., had occa- 
sionally taken place at deft.’s house, a public- 
house ; that no money was taken by hun for 
admission, but the rooms were let to persons who 
sold tickets, & received money for admission at 
the door ; but there was no direct evidence that 
deft, knew of this practice ; — Held : upon these 
facts, there was evidence to go to the jury of a 
keeping of the house by deft, for the purposes 
mentioned in the Act ; & the judge was wrong in 
directing a nonsuit. — Marks v. Benjamin (1839), 
5 M. & W. 565 ; 2 Mood. & R. 225 ; 9 L. J. M. C. 
20 ; 4 J. P. 44 ; 3 Jur. 1195. 

Annotations: — FoUd. Syers v. Conquest (1873), 28 L. T. 

402. Apid. Martin v. lleiijauiin, [19071 1 K. B. 64. 

R^d. Hall r. Green (1853), 9 Exch. 247 ; Kendall r. 

Crystal Palace Co. (1858), 22 .T. P. 321 ; Milnes l\ Bale, 

Milnos V. Lea (1875), L. K. 10 C. P. 59i. Mentd. Pease 

i\ Coates (1866), 14 L. T. 886; Terry v. Brijrhton 

Aqiiariuni Co. (1875), L. R. 10 Q. B. 306 ; Vecsey v. 

Smith (1916), 86 L. J. K. B. 249. 

8152. .] — Where a room of a public- 

house was used for music dancing every night, 
although no payment was required, & there was 
no public invitation to the room : — Held : (1) the 
keeper of the house was liable to the penalty 
under Disorderly Houses Act, 1751 (c. 30) ; 

(2) the different acts of violation pi*oved con- 
stituted only one “ keeping ” of the house for the 
purposes of that Act. — Prailing v. Messenger 
(1867), 16 L, T. 494 ; 31 J. P. 423. 

8153. Whether by performers.] — Clarke 

V. Searle (1793), 1 Esp. 25. 

Annotation : — Mentd. Kelly v. London Pavilion, Kelly v. 

New Tivoli, Kelly v. Oxford (1897), 77 L. T. 215. 

8154*. *.] — A local Act enacted that 

no house, room, or other place witliin the borough 
should be kept or used for public dancing, music, 
or other public entertainment of the like kind 
without a licence; — Held: (1) to bring a case 
within the Act, the music & dancing must be an 
essential part of the entertainment, & not merely 
accessories to it ; (2) it is not necessary that the 
dancing should be by the public. — Quaglieni v, 
Matthews (1865), 6 B. & S. 474 ; 29 J. P. 439 ; 
122 E. R. 1270. 

Annotation: — As to (1) Apld. A.-G. v. Shordltch B. C. 

(1915), 84 L. J. Ch. 769. 

8155. Music & dancing essential.] — Quag- 
lieni V. Matthews, No. 81 54, ante. 

8156. Concert.] — 0. was lessee of a theatre 

duly licensed ; he also held a justices’ licence 
under Disorderly Houses Act, 1751 (c. 30), on 
Ash Wednesday he gave a concert in the theatre, 
to which the public were admitted for money. In 
both his licences no entertainment was to be 
given on Ash Wednesday :~~-Held : he did not 
commit any offence against the above Act, as the 
concert was not a public entertainment ejiisdem 
generis with public dancing, &, at all events, the 
room was not habitually kept for such entertain- 
ment. — Syerb V. Conquest (1873), 28 L. T. 402 ; 
37 ,J. P. 342 ; 21 W. R. 524. 

8157. Behaviour of public.] — Green v. Bothe- 
royd, No. 8150, ante. 


8158* — A room within the cities of 

London or Westminster, or within twenty miles 
thereof, kept for public dancing or music without 
a licence, is a disorderly house under Disorderly 
Houses Act, 1751 (c. 36), s. 2, though no dis- 
orderly or improper conduct is allowed in the 
said room. 

A. had his name over the door of the house as 
“ free vintner,” & B. contracted to supply the 
place with provisions ; both were occasionally 
seen there : — Held : no evidence that they were 
pei’sons having the management, etc., within 
sect. 8 of the above Act. — R. v. Wolfe (1849), 
13 J. P. 428 ; 3 Cox, C. C. 578. 

8159. Effect of occasional use of room.] — ^M arks 
V. Benjamin, No. 8151, ante. 

8160. .] — Frailing V. Messenger, No. 

8152, ante. 

8161. — -.] — Syers V. Conquest, No. 8156, 
ante. 

8162. .] — A room used for public music or 

dancing is within 25 Geo. 2, c. 36, although it is 
not exclusively used for those purposes & although 
no money be taken for admission ; but the mere 
accidental or occasional use of a room for either 
or both of these purposes will not be within the 
statute. — G regory v. Tuffs (1833), 0 C. & P. 
271 ; 2 Nev. & M. M. C. 172 ; 1 Mood. & R. 313. 

Annotations : — ReM. Marks v. Beiijamiu (1839), 9 L. J. 

M. C. 20. Mentd. Kelly i?. London l*avilion, Kelly r. 

New Tivoli, Kelly r. Oxford (1897), 77 L. T. 215. 

8163. .] — A temporary use of a room in a 

public-house for the purpose of dancing on a 
particular festival or occasion, does not subject 
the owner to the penalty of Disorderly Houses 
Act, 1751 (c. 36 ). — Shutt v. Lewis (1804), 5 
Esp. 128, N. P. 

AnnofatiOTis :—-lDistd. Gregory v. Tuff’s (1833), 6 C. & P. 

271. Folld. Martin r. Benjamin, [1907J 1 K. B. 64. 

8164. Effect of concurrent use of rooms.] — If a 

room be continually used for the purpose of music 

dancing, it will be for the jury to say whether 
it is not kept for those purposes ; & a room kept 
for drinking, music, & dancing, is witliin Dis- 
orderly Houses Act, 1751 (c. 36 ). — Gregory r. 
Tavernor (1833), 6 C. &: P. 280 ; 2 Nev. & M. M. C. 
175. 

8165. .] — By Disorderly Houses Act, 1751 

(c. 36), s. 2, any house, room, garden or other 
place, kept for public dancing, music, or other 
public entertainment of the like kind in the 
cities of London & Westminst er, or witliin twenty 
miles thereof, without a licence had for that 
purpose from the last Michaelmas quarter sessions 
of the peace shall be deemed a disorderly house 
or place : — Semhle : a room in a hotel in which 
musical entertainments are given every evening, 
Sc to which the public are admitted gratis, is 
within that Act, & ought to be licensed, although 
the room is at the same time used as a refreshment 
room. 

Qu, : whether, where music is regularly per- 
formed in a refreshment room to which the public 
are freely admitted, it makes any difference on 
the question as to whether it should have a 
licence for music, that its principal use is for 
refreshments, that the music is merely accessary 
or incidental. — H all v. Green (1853), 9 Exch. 
247 ; 23 L. J. M. C. 15 ; 22 L. T. O. 8. 122 ; 17 
J. P. 777 ; 2 0. L. R. 427. 

Annotaii(ym: — Refd. Frailiiig v. Messenger (1867), 16 L. T. 

494. Mentd. R. v. Russell (1854), IS J. P. 807 ; Gough 

V. Hardman (I860), 6 Jur. N, B. 402. 

8166. — “.] — Quaglieni v. Matthews, No. 
8154, ante. 
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*J — Deft, a skating link within 

20 miles of Liondon. The rink was inclosed by 
a wall & was partly roofed with canvas & partly 
open to the air. It was open for skating in the 
daytime & in the evening. In the daytime 
there was no music. In the evening a band 
played oxieratic & dance music while the skaters 
skated. Deft, had no licence under Disorderly 
Houses Act, 1751 (c. 36) : — Held : deft, might 
properljr be convicted of keeping a place for public 
entertainment of a like kind to music & dancing 
without a licence. 

Semble : he might also be convicted of keeping 
a place for public music, without a licence.— R. v. 

2 Q. B. D. 417 ; 40 L. J. M. 0. 

! 25 W. R. 697 ; 

3 Cox, C. C. 600, C. C. R. 

Shoreditch Corpn., [1915] 

XT person keeping.]— R. r. Wolfe, 

No. 8158, mtfe, 

8169. — — .]— A house was kept for public 
music «; dancing without a licence, contrary t^o 
Disorderly Houses Act, 1761 (c. 36), s. 2. A. 
aoDcared mihliniv f.Lia 


1 - ur. .V • were not 

liable to the penalties imposed by that Act, unless, 

besides such superintendence the different 

departments, they or any of them appeared, 

acted, or behaved as master, or as the persons 

liaving the care or management of the house. — 

■ (1851), 17 L. 1'. O. S. 203. 

8170. Knowledge of accused.] — Marks v. Ben- 
JAMiN, No. 8151, ante, 

8171. One penalty recoverable.]— A common 

iniormer having recovered in an action from deft, 
the penalty of £100 incurred under Disorderly 
Houses "Act, 1751 (c. 36), s. 2, for keeping a house 
lor public dancing & music widiout the requisite 
licence : only one penalty was rccover- 

abe, & a second action by another common 
mrormer to recover a like penalty was not main- 
tainable.— Gauhett v. Messenger (1867), L. R. 

31 J. P. 4^3 ; lo W. R. 8tM ; 10 (k)x, C. 498. 
^Innf>/a/wjn Milnes v. Bale, Mllnea v. Lea (1875), 

See, also, Theatres <fe other Places of 
Entertainment. 


SUBHSBCT. S 

8173. Place of pubUc worship— Sacred music & 
lectures — Charge for reserved seats.] — A place 
duly & honestly re^stered as a place of worship 
though that worship be not according to any 
established or usual form, in which no music but 
sacred music is performed or sung, where nothing 
dramatic is introduced, where the discourses 
delivered are intended to be instructive & contain 
nothing hostile to religion, where the object of the 
promoters may be either to advance their own 
views of religion, or as they allege to make 
science the handmaid of religion,” ls not a place 
used for public entertainment or amusement 
within 21 Geo. 3, c. 49, s. 1. 

The fact that payment is required for admission 
to a reserved portion of the place, the doors being 
open gratuitously, does not deprive the promoters 
of the protection of Toleration Act, 1688 (c. 18), 
continued by 21 Geo. 3, c. 49, s. 8 . — Baxter v, 
Langley (1868), L. R. 4, 0. P. 21 ; 38 L. J. M. C. 

1 ; 19 L. T. 321 ; 32 J. P. 805 ; 17 W. R. 251. 

AmwteUion Sarpy t\ Holland (1908), 77 L. J. CJh. 

637. 

8174. Aquarium — Charge for admission.] — A 

CO. constructed a large building with tanks for 
the exhibition of marine fish & animals, & in the 
same briilding they had a museum, a reading- 
room, & a restaurant. The building was open on 
Sundays, when a band played at a stated time, 

& the public were admitted at Od. each : — Held : 
tills building was a place of public (mtertainment 
or amusement within 21 Geo. 3, c. 49, s. 1. — 
Terry v, Brighton Aquaihum Oo. (1875), L. R. 

10 Q. B. 306 ; 44 L. J. M. 0. 173 ; 32 L. T. 458 ; 

39 J. P. 519. 

Annotations : — Folld. Warner r. Brighton AQuariinii Co. 
(1875), L. R. 10 Exeh. 29i. R^d. Howes r. Inland 
Revenue Board (1876), 1 Ex. D, 385. 

8175. — ^ .] — Defts. constructed a large 

building with tanks for the exhibition of marine 
fish & animals. They also had in the building a 
museum, a reading room <fe a restaurant. The 
building was open on a Sunday. The fish were 
necessarily fed on Sundays, but no band was 
provided nor were any newspapers provided : — 
Held : the aquarium was a place of public enter- 
tainment or amusement within t)ie meaning of 
21 Geo. 3, c. 49 . — Warner r. Brighton Aquarium 
C o. (1875), L. R. 10 Exch. 201 ; 44 L. J. M. C. 

175, n. 

Armoiaiion : — Refd. Howes V. Inland Revenue Board (1876), 

1 Ex. D. 385. 


Sub-sect. 2.— Under Public Health Acts. 

Health Acts Amendment Act, 1890 

(C. Oa), S. 01. 

8172. What amounts to keeping or uslna.l — A 

licensed victualler had in the public room of his 
house a pianoforte on wliich customers were in 
the habit of playing for the amusement of them- 
selves & others resorting to the room. He made 
no extra charge either for the use of the piano or 
tor the entertainment thus afforded, nor did he 
pay or encourage the perfoioners. He was 

Amendment 

Act, 1890 (c. 59), s. 51, for having kept or used 

the room for public entertainment without a 

licence for the purpose -.—Held : the conviction 

was wTOng.--BBEARLEY V. Mobley, [18991 2 

f« '^22 i 80 L. T. 801 ; 

43 4'i^i 1^- 392 ; 

43 &ol. Jo. 529 ; 19 Cox, C. 0. 371. 


8176. Concert — Free admission — Charge for re- 
served seats.] — Williams v, Wright (1897), 13 
T. L. R. 551. 

8177. Who is person keeping.] — A society was 
formed in a country town for providing Sunday 
lectures on art, science, literature, & sociology, to 
which the public were admitted on payment of 
small sums. The lectures were not, however, 
instituted for profit. A hall belonging to a 
limited co. in liquidation was hired, ^ meetings 
were held there on Sunday evenings, at each of 
which some leading inhabitant acted as chairman 
& introduced the lecturer, but, having done so, 
retired from the platform &> took hts place amongst 
the audience. Actions for penalties under 21 
Geo. 3, c. 49, were brought against the solr. who, 
acting on behalf of the liquidator of the co., had 
let the hall to the society, as the keeper of a 
place used for public entertainment or amusement, 
& also against gentlemen who had acted as chair- 
men of two of the meetings : — Held : the solr. 
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Sect* 7 . — Unlicensed places of entertainment : Sub- 
sect* 3, Sects, 8, 9, 10, 11 12. Pari XXIX, 

^cts,^ (t’ 2J^ 

was not liable to penalties as being the keeper of 
the hall under sect. 1, nor as a person appearing, 
acting, or behaving as master, or as the pei*son 
having the care, govt., or management, of the 
hall within the meaning of sect. 2 of that Act, & 
the chairmen were not liable, as they were not 
persons managing or conducting the entertain- 
ment within sect. 1. — Keid i\ Wilson & Waijd, 
Reid v, Wilson & King, [1895] 1 Q. B. 315 ; 
64 L. ,1. M. C. 60 ; 71 L. T. 739 ; 59 ,J. P. 516 ; 
43 W. R. 161 ; 11 T. L. R. 88 ; 39 Sol. Jo. 94 ; 
18 Cox, C. C. 56 ; 14 R. 91, C. A. 

8178. Collusive action for penalty — No bar to 
subsequent proceedings.] — A writ having been 
issued in an action for the recovery of a penalty 
under 21 (teo. 3, c. 49, s. 1, defts. procured another 
action to be brought against them for the same 
& further penalties by a friendly informer who 
was ignorant of the earlier writ , & suffered judg- 
ment by default in order to protect themselves by 
using it as an answer to actions which might be 
brought for those penalties ; — HcM : such judg- 
ment, not being bond fide, was no bar to other 
proceedings for the same penalties. — Girdlestone 
V, Brighton Aquarium Co, (1879), 4 Kx. D. 107 ; 
48 L. J. Q. B. 373 ; 40 L. T. 473 ; 43 .1. P. 428 ; 
27 W. R. 523, 0. A. 

Ann olai ions : — Retd. Todd v. Kobiiifion (1884), 50 L. T. 

208 ; Forbes r. Samuel, 11018] 3 K. B. 706. 

Sunday observance generally, see Time. 


Sect. 8.-BETTING AND GAMING. 

See Gaming & Wagering. 


Sect. 9. --LOTTERIES. 

See Gaming and Wa(veuing. 


Sect. 10.— INVITING MINORS TO BET OR 
BORROW MONEY. 

8179. Invitation to bet — Ambiguous university 
address — Knowledge of infancy.] — Applt. held him- 
self out as a person who for iirofit- gave information 
as to horses likely to win races. A circular was 
sent from applt. ’s otlice by his instructions to an 
infant undergraduate at Cambridge Univci'sity, 
addressed to 6, Benet Street, Cambridge, inviting 
him to apply to applt. for information as to the 
Cesare witch horse race. The premises, 6, Benet 
Street, C’ambridge, were lodgings licensed by the 
University for the residence of undergraduates, 
& were within the precincts of the University. 
Applt. had no knowledge with regard to the 
addressee, either as to his being an undergraduate 
or as to liis age, or as to the premises being licensed 
lodgings : — Held : applt. li^ not committed any 
offence against Betting & Loans (Infants) Act, 
1892 (c. 4), s. 1 (1), as it is a necessary ingredient 
of the offence tliat the offender should know the 
addressee to be an infant, & although se^. 3 of 


that Act provides that a pei*son sending such a 
circular to any pei'son at any univei*sity shall be 
deemed to have known that such person was an 
infant, yet this presumption could not be drawn 
from the sending of the circular to an address which 
w’as ambiguous & might or might not be the 
address of lodgings licensed by the University. — 
Milton v. Studd, [1910] 2 K. B. IIS ; 79 L, J. 
K. B. 638; 102 L. T. 573; 74 J. P. 217; 26 
T. L. R. 392. 

8180. Invitation to borrow money — By agent — 
Knowledge of infancy.] — Resp. who carried on 
business as a money-lender, caused a large number 
of circulai's to be sent out to captains & lieut enants 
in the army. He knew that many second- 
lieutenants were minors. & accordingly he told 
his clerk to send the circulai’s to captains & 
lieutenants only, & not to second-heut enants ; 
but without his knowledge the clerk sent a copy 
to a second-heutenant , who was in fact under 
21 years of age. The circular invited the person 
receiving it to borrow money. On a summons 
against resp. for causing to be sent to a pei’son 
whom he knew to be an infant a circular inviting 
the person receiving it to borrow money, the 
magistrate found that- resp. had reasonable 
ground for believing that all pei’sons to whom 
the circulars were sent w^ere of full age, A he 
accordingly dismissed the summons : — Held : 
under Betting & Loans (Infants) Act, 1892 (c. 4), 
s. 2, a master is not criminally responsible for an 
act done by his servant contrary to order’s & 
without Ids knowledge, if he has reasonable ground 
for believing that all persons to whom the circulars 
are sent are of full age, & as there was evidence 
to support the finding of the magistrate, his 
decision must he affirmed.— PuBi in Prosecutions 
Director v. Witkowski (1911), 104 L. T. 453; 
75 J. P. 171 ; 27 T. L. R. 211 ; 22 Uox, C. C. 425. 

And see Money & Money-Lending. 


Se( T. 1L— OFFENCES RELATING TO BURIAL 

AND CREMATION. 

Failure to bury.] — See Burial k Cremation, 
Vol. VIT., p. 522, Nos. 10-17. 

Sale of body for dissection.] — See Burial <fc 
Cremation, Vol. VIL, p. 521, Nos. 3, 1. 

Detention of body.] — See Burial k Cremation, 
Vol. VIL, pp. 520, 521, Nos. 2, 5, 6. 

Burning body.] — See Burial k Cremation, 
Vol. Vll., p. 563, Nos. 379-381. 

8181. Unauthorised disinterment of body.] — R. 
V. Gilles (1818), Russ, k Ry. 366, n. 

.] — See Burial k Cremation, Vol. ATI., 

pp. 559-562. 

8182. Exposing dead body.] — R. v. Clark, No. 
8066, ante. 

Disposal of body to prevent inquest.] — See 

Coroners, A^ol. XIII., p. 261, Nos. 414, 417. 


Sect. 12.— DRUNKENNESS. 

See Intoxicating Liquors ; Magistrates. 

Habitual drunkard.]— aSU> Part XIII., Sect. 5. 
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Part XXIX. Offences affecting Public Health, Safety 

and Convenience. 


Hkvt. 1. —unwholesome FOOD. 

8183. Offence at common law — Sale of unwhole- 
some food.] — K. t\ Trefjve (1796), 2 East, P. O. 
821, 0. C. 11. 

Annotations : — Refd. U. v. Dixon (1814), 3 M. & 11 ; Jl. 

V. Brailsford, [1905] 2 K. B. 730. 

8184. Liability for act of servant.] — 

A baker who sells bread cont-aiuing alum in a 
shape which renders it noxious is guilty of an 
indictable offence, if he ordered the alum to be 
introduced into the bread, although he gave 
directions for mixing it up in a manner wliich 
would have rendered it harmless. — 1?. v. Dixon 
( 1814), 4 Cam]). 12 ; 3 M. & 8. 11 ; 105 E. Ti. 510. 

Annotations .--Refd. A.-G. v. Siddon (18.30), 1 Gr. & J. 220 ; 
K. V. HickJin (1868), L. K. 3 Q. B. 360. Mentd. K. v. 
Aspinall (1876), 2 Q. B. D. 48 ; R. v. Brailsford, [1005] 2 
K. B. 730. 

8185. — — Manslaughter.] — E. v. Kemp- 

80 N (1893), 28 L. Jo. 477. 

8186. Exposure for sale — Nuisance.] — | 

Applt., a grocer, exposed for sale on his premises , 
cheesc‘ which the justices held was unfit for food, ' 
cV: convicted him ac(;ordingly : to expose 

for sale, or to havt^ possession of, witli intent to 
sell, things uniit for food, was a nuisance at com- 
mon law.— SiiiLLiTo V. Thomi\son (1875), 1 Q. B. 1). 
12 ; 45 L. J. M. C. 18 ; 33 L. T. 506 ; 10 3. P. 
535 ; 24 VV. K. 57. 

Anfiotations :—Avvyd. Iloiveft v. Hattcrslcv, [10121 3 K, B. 
35. Refd. IGrtli r. MclOiail (1005), 3 L. G. Ji, 478. 

8187. Offence by statute — What constitutes “de- 
posited for sale — Diseased meat.]— -The a])plt., 
a farmer in the country, sent to a salesman in 
London meat which to his knowledge was unsound 
for the purpose of its being sold used as liumau 
food. Tile salesman did not expose the meat for 
sale, but i)ut it aside, calhal the attention of 
j’osp., an inspector of nuisances, to it ; resp. 
seized th(‘ meat obtairKal a Justice’s order for 
its destruction. Applt. having been convicted of 
being the owner of unsound meat “ unlawfully 
dei)osited for the purpose of sale intended for 
the food of man ” : — Held : in order to convict 
the owner of an offence under Nuisania's llemoval 
Act, 1863 (c. 117), s. 2, there must be either a .sale 
or an exposure of the meat for sale, & the con- 
viction was bad.— Barlow v. Terrett, jl891J 2 
Q. B. 107 ; 60 D. J. M . 0. 104 ; 65 L. T. 148 ; 55 
J. P. 032 ; 39 W. B. 640, D. i\ 

Annotation : — Consd. Eirtli v. MclMmil, [1005 J 2 K. B, 3 


8188. -.] — Applt. was a butcher. 

On Monday, Oct. 12, resp., a medical officer of 
health visited applt. ’s shop, which was being 
cleansed, there being one customer in the shop. 
The inspector found a safe in the shop which was 
I closed. On being opened it was found to contain, 
besides a (piantity of sound meat, some pieces 
which showed signs of decomposition. It was 
proved tliat the safe had not been opened since 
midnight on the preceding Saturday, & that in 
the ordinary course of business the meat would 
have been examined after the shoj> was cleansed 
I before setting it out for sale ; — Held : there was 
no evidence tJiat the meat was deposited for sale 
was intended for the food of man. — Wieland 
V. Butleb-Hogan ( 1904 ), 73 L . J. K. B. 513 ; 90 
L. T. 5H8 ; 08 J. P. 310 ; 53 W. R. 63 ; 20 T. L. li. 
419 ; 48 Sol. Jo. 397 ; 2 L. G. H. 1074 ; 20 Cox, 
C. 0. 630 , D . C. 

Annotations .‘—'Reid. Firih v. McPhail, [1005] 2 K. B. 300 ; 
Hobbs V. Winchester Corpn., [1010] 2 K. IS. 471. 

8189. Public Health Acts.]-- 

A person who lias deposited, on premises othm* 
than his own, for tfie purpose of sale, diseased 
meat belonging to him intend(Hi for the food 
of man, does not thereby commit any of tlui 
offences in respect of dealing with diseased nuiat 
which are specili(‘d in Public Health Act, 1875 
(c. 55), s. 117, as ammided by l^uhlic Health Acts 
AnH‘Tidm(*nt Act-, 1890 (c. 59), s. 28 (1 ). — Eirth v. 
McPilml, [19051 2 K. B. 300 ; 74 L. J. K. B. 458 ; 

92 L. T. 567 ; 69 J. P. 203 ; 21 T. L. 11. 403 ; 

3 L. G. B. 178 ; 20 Cox, C. C. 821, D. C. 

Annotations :■ —CODSd. Hobbs v. Winclicstor Corjni., [1010] 

2 K. Ti. 471 ; Botliainlcy l\ Jolly, [101.5] 3 K. B. 425. 

Mens rea in sale of adulterated or altered food.] — 

Sec Part 1., Sect. 2, sub-sect. 2, B., f/nle. 

Mens rea in adulteration of bread .] — Sec Part 1., 
Sect. 2, sub-sect. 2, B., ante. 

Mens rea in exposure or sale of diseased meat.] - 

Sec Part 1., Sect. 2, sub-sect. 2, B., ante. 


Sect. 2.-<)FFENCES BY INNKEEPERS. 
Duty to receive travellers.] — Inn.s & Inn- 

KEEl’ERS. 

Mens rea in sale of Intoxicating liquors.] — See 
Part I., Sect. 2, sub-sect. 2, B., ante. 

Mens rea in permitting drunkenness on licensed 
premises.] — See Part I., Sect. 2, sub-scct. 2, B., ante. 


J.— VOL. XV. 
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Part XXX. — Offences relating to Merchant Shipping. 


Sect. 1.— LEAVING SEAMEN BEHIND. 

See Merchant Shipping Act, 1000 (c. 48), iss. SO, 
«3t), 43. 

8190* Certificate of consul — Proof of ownership 
of vessel.] — In an indictment against the master 
of a merchant ship, on 6 &; C Will. 4, c. 19, for 
wilfully 6c> wrongfidly leaving a seaman beliind 
before the termination of the voyage for which he 
was shipped, the allegation of ownersliip is a 
inaterhil allegation, must be proved as laid ; 
the only defence which the master can set up is, 
the production of a certificate of the consul or 
other party mentioned in the Act, or proof that 
it was impossible to obtain such certilicato. — li. v. 
Dunnett (1844), 1 Car. A Kir. 425 ; 8 J. P. 138. 

8191- .]— K. r. 8M1SON (1815), 5 L. T. O. 8. 

S ; 1 Cox, C. C. 188. 


Sect. 2.™ PERSUADING SEAMEN TO DESERT. 

Limitation of time for proceedings.] — Sec No. 

1270, a)ite. 


Sect. 3.~MISC0NDUCT ENDANGERING SHIP. 

8192. Actual damage or loss immaterial.] — To 

sustain an indictment for a misdemeanour under 
Merchant Slapping Act, 1854 (c. 104), s. 239, it is 
not necessary that the act done or omitted should 
be followed by actual loss, destruction or damage. 
— R. V. CiAUDNiiK (1859), 1 F. A F. 009. 

8193. Neglect of master — Failure to keep look- 
out.] — By Merchant Shipping Act, 1894 (c. 00), 


8. 220, if a master belonging to a British ship by 
wilful breach of duty or by neglect of duty omits 
to do any lawful act proper & reqiasite to be done 
by him for preserving the sliip from immediate 
loss, destruction, or serious damage, he commits a 
misdemeanour. Kesp. was the master of a 
British shii). On a voyage from A. to E. at a time 
when the weather was clear, & it was possible to 
see five miles, resp. was in charge of the vessel & 
was stationed on the poop, keeping a look-out. He 
had a clear uninterrupted view ahead, & could see 
at least one point either side of the bow, but could 
not see a vessel within half a mile ahead. No 
other pei*son was on the look-out. The ship struck 
A sank a steam trawler : — Held : resp.’s alleged 
neglect in not placing a look-out man forward, or 
in not seeing the trawler in time to avoid a collision, 
was not an offence under the above Act. — D eacon 
v. Evans, [1911] 1 K. B. 571 ; 80 L. J. K. B. 385 ; 
104 lu T. 99 ; 75 J. P. 102 ; 11 App. M. L. C. 550, 
D. C. 


Sect. 4.— FAILURE TO RENDER AID AFTER 

COLLISION, 

See Merchant Shipping Act, 1894 (c. 00), ss. 422, 
080. 

Sec, generally y Shipping A Navigation. 


Sect. 5.— SENDING UNSEA WORTHY SHIP TO 

SEA. 

See Merchant Shii)ping Act, 1894 (c. 00), s. 157. 
See, gowrally, Shipping A Navicjation. 


Part XXXI. — Offences relating to Trade. 


Sect. 1.— CONSPIRACY TO INJURE TRADERS. 

8194. General rule — Indictable offence.] — An in- 
dictment for a conspiracy to impoverish a man 
by preventing him from working at his trade, need 


, not state the overt, acts used to (jff’c;ct the intended 
1 mischief.— R. v. Eccees (1783), 3 Doug. K. B. 
337 ; 1 Leach, 274 ; 99 E. R. 084. 

A7m(jfatwn3 : H. v. (Jill (1S18), 2 H. & Aid. 201. 

Refd. MoKiil 8H. Co. V, McGref?or, Gow (1889), 23 Q. R. I). 


PART XXX. SECT. 3. 

n. Neglect of master — Charge mu 
he specifically 8laicd.\—ln order i 
constitute liability against a jnast 
of a vessel for having “ occasioned I 
his wrongful act or default the los 
abandonment of, or serious damage to 
ship,"' such charge must he spoclfical 
stated, & it is not suificieut to charj: 
such master with “ careless navigatlu 
whereby the said steamship giounded . 

Meducy (1902), 28 V. L. H. 47. 

US* 


PART XXXI. SECT. 1. 

8194 i. Gemral rule — ludictabU 
offence.] — Defts., members of a ti'ade 
union, in conspiilng te injure a non- 
unionist workman, B., by depriving 
him of Ids employment, were guilty 


of an indictable misdemeanour, & 
what they conspired to do was for the 
piirj)osos of their trade combination, 
within K. S. C., c. 173, s. 13(2), & 
upon the evidence the conviction of 
defts., for unlawfully conspiring to- 
gether to Injure B. in his trade, & to 
prev'eiit him from carrying it on, was 
r^ht.— R. v. Gibson (1888), 16 O. it. 
704. — CAN. 

8194 ii. .j—Pltfs., manufactur- 

ing chemists sole owners of certain 
proprietary medicines, brought this 
action for damages & for an injunction 
to restrain the breach of two contracts 
entered into between themselves & 
defts., in one of which dofts. covenanted 
not to sell wholesale any of pltfs.' 
preparations below the price therein 
mentioned, & in the other not to sell 
the same to any retailor exooi»t at the 


prices therein mciiUoned, & then only 
when such retailer had signed an agree- 
ment with plLfs. The ogrcomciit was 
in the form adopted by the com- 
mittees rt^prosenUng a lai'go part of 
the wholesale & retail trade, & the 
ovidonco showed tliat the oorn- 
modities in question could not bo 
purchased by defts. or any one else 
unless & until they had signed the 
agreements in question : — Held : the 
agreements were a breach of Criminal 
Code, Hs. 516, 520, inasmuch us they 
unduly prevented, & in fact cntirelv 
destroyed, competition in the articles 
referred to, & affected the entire trade 
in such articles.— Wami'ole A Co. v. 

D O. L. K. 619; 
7 O. W. R. 810.— CAN. 

8194 iii. .] — It is only such com- 

binations as contemplate the doing 
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598 ; Quiuu v. Leathern, [1901] A. C. 495. Mentd. R. v. 
Tumor (1811), 13 East, 228 ; 11. v. Kenrick (1843). 5 
Q. B. 49 ; White v. R. (1870), 13 Cox, C. C. 318. 

8196. -.] — Intimidation, violence, 

molestation, or the procuring of people to break 
their contracts jtre all of them unlawful acts ; - & 
I entertain no doubt that a combination to procure 
people to do such acts is a conspiracy & unlawful 
(Lord Halsbury, C.). 

Therfj are two senses in which the word “un- 
lawful ” is not uncommonly, though, I think, 
somewhat inaccurately used. There ar(». some 
contracts to which the law will not give effect, & 
therefore, although the parties may enter into wliat, 
but for the element which the law condemns, 
would be perfect contracts, the law would not 
allow them to operate a-s contracts, notwith- 
standing that, in point of form, the parties have 
agreed. Some such contracts may be void on the 
ground of Immorality ; some on the ground that 
they are contrary t o public policy ; as, for examx)le, 
in restraint of trade ; contracts so taiut^ed the 
law will not lend it.s aid to enforce. It treats them 
as if they had not been ma<ie at all. But the 
more accurate use of the word “ unlawful ” 
wliicli would bring the contract within the quali- 
Rcation winch I have quoted from the judgment 
of the Exchequer Chamber in Hilton v. Eckersley, 
No. 8209, pofiti namely as contrary to law, is not 
applicable to such contracts. It has never been 
held that a contract in i*estraint of trade is con- 
trary to law in the sense that I have indicated. A 
judge in very early times expr(‘ssed great indigna- 
t ion at such a contract ; A M r. J ust ice Cromj>ton 
undoubtedly did say, in a case wliere such an 
observation was wholly unnecessary to the 
decision, <fe therefore manif(^stly obiter^ that the 
parties to a contract^ in restraint of trade would be 
indictable. I am unable t o assent to that dictum. 
It> is opposed to the whole ciirrent of authority 
(fiORD Halsbury, 0.). 

Tliere liavc been cases in which agreements to do 
acts injurious to others have been held to be 
indictable as amounting to consjiirac.y, but in all 
such cases it will be found that there existed either 
an ultimate object of malice, or wrong, or wrong- 
ful means of t;xecution, involving elements of 
injury to the public, or, at» least, negativing the 
pursuit of a lawful object (Lord Field),— M i >oul 
SS. Lo. V, McGregor, Gow A (ki., [1892] A. C. 
25 ; Oi 1.. J. Q. B. 295 ; 00 L. T. 1 ; 50 J, P. 101 ; 
40 VV. Ft. 227 ; 8 T. L. It. 182 ; 7 Asp. M. L. G. 
120, IL L. ; affg. (1889), 22 Q. B. 1). 598, C. A. 

Annotations - Apld. K. r. Whitchurch (1890). 24 Q. B. D. 
420 ; Jeukiiisori r. Nicld (1892), 8 T. L. IL 540. Consd. 
Tonipertou r. RuhscII, [1893 j 1 Q. B. 715 ; Allen v. Flood, 
11898] A. O. 1 ; Huttley v. Sitiiiiions, [1898J 1 Q. B. 181 : 
Quinn r. Leathern, [1901] A. C. 495 ; Giblan v. Nutioiial 
Aiualjcamatod Laboun^rs' Union of Great Britain He 
Ireland, [1903] 2 K. 13. 600; ITatt v. British Medical 
Ahhocii., [1919] 1 K. B. 241. Refd. Rc ApolUnaris Co.’s 
Trade Mks. ** Apollinaris,” “ FriedriclishaU,” & “ Hun- 
yadl .Janos” (1890), 63 L, T. 162; Connor r. Kent, 
Gibson v. Lawson, CMrran r. Treleaven, [1891] 2 Q. B. 
545 ; Newton v. Amalffaniat od Musicians’ Union (1896), 
40 Sol. Jo. 716; Ajello r. Worsley, [1898] 1 Ch. 274 ; 
BooU V. Grundy (1900), 82 L. T. 769 ; EUiinan v. Carring- 


ton (1901), 84 L. T. 858 ; South Wales Miners’ Federation 
V. Glamorgan (3oal Co., [19053 A. C. 239 ; Denaby & 
Cadoby Main Collieries v. Yorkshire Miners' Assocn., 
[1906] A. C. 384 ; National Phonograph Co. v. Edison 
Bell Consolidated Phonograph Co., [1908] 1 Ch. 335 ; 
A.-G. of Commonwealth of Australia v, Adelaide 8S. Co. 
[lOiS] A. C. 781 ; Larkin v. Long, [1915] A. C. 814 
Thomas v. Moore, [1918] 1 K. B. 555 ; Valentine v. Hyde 
11919] 2 Ch. 129 ; Davies v. Thomas, [1920] 2 Ch. 189 
Ware & De Freville v. Motor Trade Assocn., [1921] 3 
K. B. 40; Reynolds v. Shipping Federation (1923), 39 
T. L. R. 710; Sorrell v. Smith, [1923] 2 Ch. 32. Mentd. 
Maxim - Nordenf el t Guns Amnninltion Co. v. Nor- 
denfelt (1893), 41 W. R. 604 ; Wright v. Hennessey 
(1894), 11 T. L. R. 14 ; Trollope v. London Build- 
ing Trades Federation (1895), 72 L. T. 342 ; Lyons 
V. Wilkins, [1896] 1 Ch. 811 : CJonway v. Wade, [1908] 2 
K. B. 844 : Hyams v. Stuart King, [1908] 2 K. B. 696 ; 
United Shoe Machinery Co. of Canada v. Brunet, [1909] 
A. C. 330 ; Nortli WesLini Salt Co. v. Kloctroljdio 
Alkali (’o. (1912), 107 L. T, 439 ; Re Bowman, Secular 
Soc. Bowman, [1915] 2 Ch. 447 ; Evans v. Hoathcoto, 
[1918] 1 K. B. 418 ; Montefoire v. Monday Motor Com- 
ponents Co., 11918] 2 K. B. 241 ; Rc Wallace, Champion 
V. Wallace, |1920] 2 Ch. 274 ; Rawlingrs v. General Trading 
Co., [1921] 1. K. B. 635. 

8196. .J — Every eombiuation to jirevent a 

man carrying on his business & earning his liveli- 
hood is an indictable conspiracy (Phillimoke, J.). 
—Boots v, Grundy (1900), 82 L. T. 7(39 ; 48 
W. E. 088 ; 10 T. T.. E. 457 ; 41 Sol. Jo. 552. 

8197. Exception to rule — Contracts In restraint 
of trade.] — Mogul SS. Co. v. McGregor, Gow & 
Go., No. 8195, ariie. 

8 X 9 g. Trade competition.] — While com- 

bination of different persons in pursuit of a trade 
object is lawful, although resulting in such injury 
to others as may be caused by legitimate competi- 
tion in labour, yet that combination for no such 
object, but in pui’suit merely of a malicious purpose 
to injure another, would be clearly unlawful (Lord 
S iiAND). — Q uinn v, Leathkm, [1901] A. G. 495 ; 
70 L. J. P. G. 76 ; 85 L. T. 289 ; 65 J. P. 708 ; 
50 W. E. 139 ; 17 T. L. E. 749, H. L. 

Aiuwtaiions : — Consd. Larkin v. Long, [1915] A. V. 814; 
Valeutine r. Hyde, [1919] 2 Ch. 129 ; Hodges r. Webb, 
[1920] 2 Ch. 70 ; War® & Do Freville v. Motor Trade 
Assooii., [1921] 3 K. B. 40. Reid. Bulooek v. St. Anne’s 
Master Builders’ Federation (1902), 19 T. Jj, K. 27 ; 
Read n. Friendly Soc. of Operative Stonemasons of 
England, Ireland & Wales, [1902] 2 K. B. 732 ; Giblnn 
V. National Amalgamated Laboun'rs’ Union of Great 
Britain & Ireland, [1903] 2 K. 13. 600 ; Glamorgan Coal 
Co. V. South Wales Miners’ Federation, [1903] 2 K. B. 
545 ; R. V. Brailsford, [1905] 2 K. B. 730 ; South Wales 
Miners’ Federation i\ Glamorgan Coal Co., [1905] A. C. 
239 ; Denaby & t’adeby Main Collieries v. Yorkshire 
Miners’ Assocn., [1906] A. C. 384 ; (’onwuy v. Wade, 
11908] 2 K. 13. 814 ; National Phonogi'apli Co. v. Edison 
Bell Consolidated l^honograph Co., [1908] i Ch. 335 ; 
Gaskell v. Lancashire & Cheshire Miners’ Federation 
(1912), 56 Sol. Jo. 719 ; Santen r. Busnach (1913), 29 
T. L. R. 214 ; Vacher v. London Soc. of Compositoi*s, 
[1913] A. C. 107 : Long r. Smithson (1918), 88 L. J. K. B. 
223; i’rutt v. British Medical A.ssocn., [1919] 1 K. B. 
244 ; Davies i\ Thomas, [1920] 2 Ch. 189 ; Wliite v. 
Riley, [1921] 1 Ch. 1 ; Heynold.s v. Slilpping Federation 
(1923), 39 T. L. R. 710; SorreU v. Smith, [1923] 2 Ch. 
32. Mentd. West Ham Union ?>. L. C. C. (1902), 71 L. J. 
K. B. 299 ; In the Goods o/ Hall, Hall v. Knight eSc Baxter 
(1913), 109 L. T. 587 ; Rc Ainsworth, Finch v. Smith, 
[1915] 2 Ch. 96 ; Crofhs v. Blay, [1919] 1 Ch. 277 ; Said 
Butt, [1920] 3 K. B. 497 ; Welldou v. I3utterley Co., 
[1920] 1 Ch. 130 ; Tinlinc r. White Cross Insce., [1921] 
3 K. B. 327 ; Jaspersou v. Dominion Tobturco Co., [1923J 
A. C. 709. 

Sec, generally. Trade & Trade Unions. 


of unlawful acts that arc punishable 
criminally under Criminal Code, 
K, S. C.. 1906, c. 146, s. 498 (5), al- 
though tlioy may to a limited extent 
restrain or Injure trade or oornmei'cc 
in relation to a commodity wJiledi Is a 
subject of trade or commerce, & the 
statute condemn .s only those restraints 
which are not justitled by any personal 
interests of the combining parties, 
but are more malicious restraints 
unoonnocted with any of their business 
relations. — R. v. Gagk (1908), 18 Man. 


L. R. 175 ; 6 W. L. R. 19 ; 7 W. L. R. 
561.— CAN. 

8194 iv. .] — All agreement to ho 

punishable a.s a crime under Oiminal 
t!ode, s. 198 (6), os in restraint of trade, 
or under siih-sect. (d) as unduly pre- 
venting or lessening competition, must 
he such an agreement as the cts. would, 
Independently of the statute, declare 
illegal as being in unreasonable 
restraint of trade or competition on 
grounds of publio policy, & therefore 
unonforoeable between the parties ; 


&, if it is not such an agreement it 
will be etiforcoable notwitlistanding 
anything in that sect. — Shragge v. 
Weidmax (1910), 20 Man. L. H. 178 ; 

46 8, C. R. 1.— CAN. 

o. Besettinff watchinQ .] — Besetting 
& watching may be wTongful under 
Criminal Code, s. 523, although done 
merely to obtain or communicate 
information.— VuLO AN Iron Works 
u. Winnipeg Lodge Co. No. 174 
(1911), 21 Man. L. R. 473.— CAN. 
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Skct. 2.— decrying or ENHANCING PRICE 
OF GOODS OR SHARES. 

8199. Enhancing price of goods — Spreading false 
rumours.] — Offences at Common I^w (1) spread- 
ing rumours with intent to enhance the price of 
hops in the hearing of hop planters, dealers & 
others, that the stock of hops w^as nearly exhausted 
& that there would be a scarcity of hops, etc., 
wdth int ent to induce them not to bring their hops 
to market for sale for a long time, & thereby 
greatly to enhance the price; (2) spreading such 
rumours generally with intent to enhan<‘.e the price 
of hops. — K. V, WiVDDiNGTON (1801), 1 East, 143 ; 
102 E. K. 56. 

Anywtat io7is : — Refd. Mosul S.S. Co. v. McGregor, Gow 

(188U), 23 Q. B. D, 598. Mentd. R. v, Plunimer, [1902] 

2 K. B. 339. 

8200. Decrying price of goods — By false 
rumours.] — Anon, (1309), Jenk. 49 (Case xciii.), 
145 E. II. 36. 

8201. Conspiracy to enhance price of goods.] — 

The very conspiracy to raise the price of pepper is 
punishable, or of any other merchandise {per Our.). 
— A.-G. V. Starling (1663), as reported in 1 Keb. 
650 ; 83 E. li. 1164. 

AyniotdtUnis Mentd. R. v. Danicll (1704), 6 Mod. Rep. 09 ; 

R. i\ Ecelex (1783), 1 Leacii, 274 ; Mogul S.8. Co. v. 

McGregor, Gow (1889), 23 Q. B. D. 598 ; Allen r. Flood, 

[1898] A. C. 1. 

8202. .] — On motion for criminal informa- 

tion against tw’o persons for endeavouring to 
raise the price of oil by making fictitious sales, it 
must appear distinctly that they combine together, 
as it is no offence for an individual separately so 
to endeavour. — II. v. IIilbek.s (1818), 2 Chit, 
163. 

8203. Conspiracy to enhance price of public 
funds— By false rumours.] — It is an indictable 
offence to conspire on a particular day by false 
rumours to raise the price of the public Govt, 
funds, with intent to injure the subjects who 
should purchase on that, day, & the indictment is 
well enough without specif>Ing the particular 
persons who inirchased, as the peisons intended 
to be injured, & the public Govt, funds of this 
Kingdom may mean either British or Irish funds, 
which since the Union are each a part of the funds 


of the United Kingdom. — R. v, De Bebenger 
(1814), 3 M. & S. 67 ; 105 E. R. 536. 

Amwtations : — ^FoUd. R. v. Aepinall (1876), 2 Q. B. D. 48. 
Consd. Scott V, Brown, Doering, MoNab, Slaughter & 
May V. Brown, Doering, McNab, [1892] 2 Q. B. 724. 
Refd. King V. 1?. (1845), 7 Q. B. 795 ; R. v. Gurney (1869), 
11 Cox, C. C. 414 ; White v. R. (1876), 12 Cox, C. C. 318 ; 
Mogul S.S. Co. V. McGregor (1888), 21 Q. B. D. 644 ; 
Salaman v. Warner (1891), 65 L. T. 132 ; Andrews v. 
Mockford, [1896] 1 Q. B. 372 : R. v, Parker & Bultoel 
(1916), 25 Cox, C. C. 145. Mentd. Ramloll Thackoor- 
seydass v. Soojimmull Dhondmull (1848), 6 Moo. P. C. C. 
300 ; R. V. Brailsford, [1905] 2 K. B. 730 ; Common- 
wealth Shipping Represontativo v. Peninsular & Oriental 
Branch Service, [19231 A. C. 191. 

8204. Conspiracy to enhance price of shares — 
Declaring fictitious dividend.) — A joint stock 
marine insurance co. had declared dividends 
wliich, as it afterwards appeared, wore not 
warranted by the real conditions of the co. If 
the directors of a co. agree to publish false state- 
ments of the aff ail's of the co., under such circum- 
stances as show a fraudulent intent to deceive, 
lliey are not only civilly liable to those whom they 
have deceived & injured but may be criminally 
prosecuted & punished. — Burns r. Pennell 
(1849), 2 II. L. Gas. 497 ; 14 L. T. O. S. 245 ; 13 
Jur. 897 ; 9 E. R. 1181, IT. L. 

Annotaiions : — Refd. National Exchange Co. v. Drew (1855), 

25 L. T. O. S. 223 ; Jie Royal liritish Bank, A\rp. Brock- 
well (1857), 26 L. J. (9i. 855; lie Royal British Bank 
(1859), 3 De G. & .J. 387 ; I’eck r. Gurney (1871), R. 13 
Eq. 79. Mentd. Fnller r. Earle (1852), 21 L. J. Ex. 314 ; 
Deposit Life Assce. v. Ayscough (1856), 6 E. & B. 761 ; 
Bailey r. liiiiversal I'rovidcut Assce., lie Copeland (1857), 

26 L. J. C. P. 87. 

8205. False prospectus.] — K. v. Gurney 

(1869), 11 Cox, C. C. Ill ; Finlason’s Report, 99. 

Annotdiion : — Mentd. R. v. Paiker Ik. Bultoel (1916), 25 
Cox, C. C. 145. 

8206. Obtaining Stock Exchange quota- 

tion — By misrepresentation.]— Defts. were in- 
dicted fis directors & X)romotei*s of a certain co. 
called the Eupion Fuel A Gas Co., Ltd., for con- 
spiring to induce the committee of the Slock 
Exchange to order a quotation of the shares of 
the co. in their official list “ A thereby to induce 
A pei*suade divers of the liege subjects of our J..ady 
the Queen, wlio should thereafter buy A sell the 
shares of the said eo. to believe that tlie said co. 
was duly fonued A constituted A had in all 
respects complied with tlie rules A regulations of 


PART XXXI. SECT. 2. 

8201 i. Conspiracy io enhance price 
<tf goods.] — Dfft. was president of the 
Ontario Coal Ahsocii., an organiHation 
having fta its object the iiroiection of 
its members against tlie shipment of 
coal direcit to consumers by iiroducers. 
Members agreed not to sell coal for less 
than certain llxed prices, & not to buy 
nor sell with dealers in coal wdio sold 
direct to coiisumeix, or who refused to 
maintain the juices fixed by the assocn. 
A claim for fifty cents per ton might be 
made against any member wiio made 
any in'egular sales of coal, A the 
member was to be expelled from the 
assocn. on refusal to pay the penalty 
so fixed. A membcrsliip list A a non- 
membership list were published by the 
assocn., which was sent to their whole- 
sale friends so they might be on the 
lookout so as to guard against irregular 
shijuuents. Tiiore was evidence that 
coal dealers in Bnflalo had refused to 
sell coal wholesale to non-members 
of the assocn. in Ontario. Deft, was 
convicted under Criminal Code, 
8. 529 (d). Deft, appealed to the 

Ct. of Appeal ; — Held : deft, was 
rightly convicted, as the plain object 
of the assocn. was io restrict A confine 
the sale of coal by retail to it« own 


members, A to prevent any one else 
from obtaining it for that purpose from 
tlie operators A shippers. — R. r. 
ELLiorr (1905), 5 O. W. R. 163; 9 
O. L. R. (148. — ^AN. 

8201 ii. .1 "This was a prosecu- 

tion under Code, s. 498, for an alleged 
conspiracy couriected with trade A com- 
merce. The indietiueiit charged tliat 
(lefts, did unlavvfuliy conspire one with 
the other A with some 208 named 
liersons, firms A corpus., A with the 
several officers A membei*s of the 
Dominion Wiiolesale Grocei*s' (luUd ; 
(1) unduly to limit the faciliticB in 
jiroducing, man u fact uring.l supplying, 
A dealing in sugar, tobacco, etc., A 
other arts. A commodities, being arts. 
A cominoditlos wdiich are the subject 
of trade A commerce; (2) A to 
restrain A injure trade A commerce 
in relation to such arts. A commodities ; 
(3) A unduly to iu*ovont, limit A lesson 
the manufacture A production of such 
arts. A coniinodities : (4) A un- 

reasonably to enhance the jirico of such 
arts. A commodities ; (5) A unduly 
to prevent A lessen competition in the 
jjroduction A sujiply of such arts. A 
commodities. The evidence sliowcd 
that the object of the Guild in seeing 
the manufacturers was to try to get, 


if jiossible, sufilcierit jiroflt to deliver 
or market their goods without drawing 
upon the jirotits of other portions of 
their business. There was no evidence 
of tlic euhanciug of prices, no com- 
plaint by any consumer, no complaint 
by any retail dealer, but rather appro- 
bation : — Held : defts. were actuated 
by a bond Juki desire t.o protect their 
own interests A that of the wholesale 
grocery trade iu general, A were not 
guilty. — R. V. BKCKE’rr (1910), 15 

O. VV. R. 449 ; 20 O. L. R. 401 ; 1 
O. W. N. 167.— CAN. 

8201 iii. .] — CTimiiial ('od<3, s. 

498 (d), is clearly intended to apjdy 
to agreements or arrangements among 
persons wlio remain iu a particular 
business as to the method A plan by 
whieh they will carry it on, A as to 
regulations A rules among themselves 
HO as Gj lessen competition in tlio sale, 
ef/O., of any art. of commerce A not an 
arrangement to buy, out A out, t-Uo 
property of a competitor. — Stkwar'I’ v. 
Tiioiiu, (1917J 2 W. W. R. 700; 28 
Gan. Grim. Gas. 218; 11 Alta. L. R. 
473 ; 36 D. L. R. 752.— CAN. 

8201 iv. — .] — Peloqulv V. Latua - 
VERSE, [1919] 54 D. L. R. 181 ; 33 
Gan. C^lm. Gas. 165.— CAN. 



Part XXXL— Orpences relating to Trade. 


765 


the said Stock Exchange, so as to entitle the said 
CO. to have their shares quoted in the official list 
of the said Stock Exchange”: — Held: the 
indictment dLsclosed an indictable offence. — R. 
Aspinall (187(3), 2 Q. R. 1). 48 ; 4(5 lu .1. M, (J. 
145 ; 8(3 L. T. 297 ; 42 J . P. 52 ; 25 W. R. 283 ; 
18 Cox, C. C. 5(58, C. A. 

Annotations : — Refd. Salaman v. Warner (181)1), 05 L. T. 

132 ; Scott V. Browni, Doerinjf, MoNab, Slautfhter Sc May 

V. Brown, Doeringr, McNab, [1892] 2 Q. B. 724 ; it. v. 

Silverlook, [1894] 2 Q. B. 7G(i. Mentd. Bradlaug'h i?. Jt. 

(1878), 3 Q. B. J). 607 ; R. v. Stroiipler (1880), 17 Q. B. 1). 

327 ; R. V. Wliitaker, [1914 J 3 K. B. 1283. 

8207. Fraudulent flotation of company,] — 

A CO. was incorporated in 1878 with a capital of 
£100,000 in shares of £1 each. Clause 11, of the 
arts, of assocn. provided that if it should appear 
to the directors that the capital of the co. for the 
time being subscribed should be sufficient for the 
purposes of the co. they might allot any shares 
which then might remain unallotted to ^ among 
the then share! loldci's in proportion to tlxe number 
of shares respectively held by them, such shares 
might be allotted as fully or partially paid-up 
shares, although no moneys might be received 
by the co. in respect of such shares from any 
allottee thereof. Six weeks after the incorporation 
of the co., when only 25.000 shares had been 
allotted, of which nearly 22,000 wore allotted as 
fully p.aid-up sliares, puiTsuant to duly regLsf ered 
contracts, the director's passtnl a resolution in 
conformity with clause 11 of the articles, & there- 
upon, by virt-ue of a duly registei’ed agreement, 
the remaining 75,000 shares of the co. were 
ratably allotted as fully i)aid-up shares amongst 
the then existing shareholders of the co. lire 
concern was then pulled up, some 50,000 of 
th(‘se paid-up shar(‘s were sold in the market as 
shares of £1 each at a premium, of which shares A. 
bought 100. Subsequently the co., which was a 
hopeless failure from the outset, went into volun- 
tary liquidation. Nine months afterwards A. 
presented a jretition for a compulsory order, 
alleging, amongst, ot her things, great irregularities 
in tlie formation of tiie co. A in the conduct of the 
directors, tliat no consideration wfis given for the 
22,000 shares which had been allotted as fully 
paid-up, that clause 11 of the articles A the 
proceedings thereunder were a fraudulent scheme 
t o float- the co. A that the volunt ary winding-up 
was improperly obtained A under the control of 
t he guilty j^arties, A was intended to screen t h<m\ 
A prevent investigation. The petition was sup- 
ported by the bulk of the shareholders, but not 
by any creditor: — Held: {per Bramwell, L..J.) 
if the alleged fraud could be proved, the guilty 
parties could be indicted for conspiracy . — He Hold 
Co. (1879), 11 Ch. I). 701 ; 48 L. J. Ch. 281 ; 40 
L. T. 5 ; 43 J. P. (552 ; 27 W. R. 841, V. A. 

Aniwtaiioiis : — Refd. Jtc Ambroso Lake Tin & Copper 
Mining C^o., Kx p. Taylor, Ex p. Moss (1880), 14 CMi. 1). 
390. Mentd. Re British Seamless Paper Box Co. (1881), 
50 L. J. Ch. 497 ; London Trust Co. r. Mackenzie (1893), 
02 L. J. Ch. 870 ; He Varieties, [1893] 2 Ch. 235 ; Rc 
Bishop, [1900] 2 Ch. 254 ; Re Hadleigh Castle Cold 
Mines, [1900] 2 Ch. 419 ; Re Haycraft Gold Reduction 
A Mining Co., [1900] 2 Oh. 230 ; Arnot v. United African 
Lands, [1901] 1 C3i. 518 ; Re National Distribution of 
Electricity Co., [1902] 2 Ch. 34. 

8208. Rigging the market.] — An agree- 

ment between two or more to purchase shares in 
a co. in order to induce persons who might there- 
after purchase shares in such co. to believe, con- 
trary to the fact, that tliere was a bond fide market 
for its shares, A that the shares were at a real 
premium, is an illegal transaction A may be made 
the subject of an indictment for conspiracy, A 


no action can be maintained in respect of such 
agreement or purchase of shares. — Scott v» 
Brown, Doering, McNab A ('O., Slaughter A 
May V. Brown, Doering, McNab A Co., [1892] 
2 Q. B. 724 ; (51 L. .1. Q. B. 788 ; 07 L. T. 782 ; 
57 .J. P. 218 ; 41 W. R. 110 ; 8 T. L. R. 755 ; 80 
Sol. Jo. 098 ; 4 R. 42, C. A. 

Annotations : — -Consd. Brown v. Stock Exchange Com- 
mittee (1892), 36 Sol. .To. 752. Mentd. Re Thomas, 
Jaoquess a. Thomas, L1894] 1 Q. B. 747 ; Gedge v. Royal 
Exchange Inace. Corpn., [1900] 2 Q. B. 214; Willis v, 
Lovlck, [1901] 2 K. B. 195 ; Gordon v. Metropolitan 
Police Chief Comr., [1910] 2 K. B. 1080 ; Re Robinson’s 
Settlmt., Gant v. Hobbs, [1912] 1 Ch. 717 ; Kregor v. 
Hollins (1913), 109 L. T. 225 ; North Western Salt Co. 
V. Electrolytic Alkali Co., [1913] 3 K. B. 422 ; Farmers’ 
Mart V. Milne, [1915] A. C. 106; Wild a. Simpson, [1919] 
2 K. B. 544 ; Lipt-on v. Powell, [1921] 2 K. B. 51. 


Sec t. 8. OFFENCES IN RELATION TO TRADE 

DISPUTES. 

Sun-SECT. 1. — Disputes between Employers A 

Workmen generally. 

See, generally. Trade A Trade Unions. 


Sub-sect. 2.— Cases prior to the Conspiracy A 
Protection of Property Act, 1875, c. 8(5. 

8209. Combination of employees.] — Anon. 
(1(598), 12 Mod. Rep. 248; R. \\ Cambridge 
Journeymen-Tailors (1721), 8 Mod. Rep. 10; 
R. ?’. Ferguson A Edge (1819), 2 Stark. 489 ; R. 
V, Bykerdike (1882), I Mood. A R. 179; R. p. 
Batt (1884), (5 C. P. 829; R. c. Cooper (1818), 4 
State Tr. N. S. 1219 ; R. v. Selsby (1851), 2 Den. 
.884, n. ; R. v. Hewitt (1851), 5 Cox, C. C. 162 ; R. 
XK Rowlands (1851), 21 L. J. M. C. 81 ; R. r. 
Duffield (1851 ), 5 Cox, C. C. 404 ; Hilton x\ 
Eckersley (185(5), 25 D. J. Q. B. 199 ; Walsby v, 
Anley (1861), 8 E. A E. 516; O’Neill v. Long- 
man (1863), 4 B. A S. 376; O’Neill p. Kruger 
(1868), 27 .1. P. 726; Shelbourne v, Oliver 
(18(56), 13 L. T. 680; Wood v, Bowron (1866), 
L. R. 2 il. B. 21; O’Hare p. CitAGGS (1866), 81 
J. P. 89; Hornby p. Close (18(57), L. R. 2 Q. B. 
158 ; Skinner p. Kitch (1867), Ij. R. 2 Q. B. 893 ; 
Hodgson p. Graveling (18(57), 81 J. P. 501 ; R. 
p. Druitt, JvAWRhiNCE, Adamson (1867), 16 L. T. 
855; R. p. Shepherd (1869), 11 Cox, C. C. 825; 
Farhkr p. (h.osE (1869), L. R. 4 Q. B. (502 ; R. p. 
Bunn (1872), 12 Cox, C. C. 816; R. \\ Hibbert 
(1875), 12 Cox, C. C. 82. 


Sub-sect. 3. — Offences under the Conspiracy 
and Protection of Property Acts. 

A. Intixnidaiion or Injury, 

Sec Conspiracy A Protection of Property Act, 
1875 (c. 86). 

8210. What amounts to Intimidation — Question 
for jury.] — R. v. Baker (1911), 7 Cr. App. Rep. 
89, C. C, A. 

8211. — — Threat to picket.] — B., having dis- 
charged some rivetters, J., a secretary of a trade 
union sent B. notice that unless he took back all 
the men, the finishers would be stopped, A the 
shop picketed. Two men acted for some days as 
pickets, but were orderly A used no violence. The 
letter caused fear to B. : — Held : the magistrate 

I was right in holding that J . had used intimidation 
' within the meaning of Conspiracy A Protection of 
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Property Act, 1875 (c. 86), s. 7. — Judge v. Bennett 
(1887), 62 J. P. 247 ; 36 W. B. 103 ; 4 T. L. B. 75. 

Annoiation Refd. Connor v. Kent, Gibson v. Lawson, 

C’urran v. Treleavon, [1891] 2 Q. B. 545. 

8212. Whether threat of violence neces- 

sary.] — R, V. McKeevet (1890), cited in [1891] 2 
Q. B. App. 550. 

Annotaticm .—Retd. Connor v, Kent, Gibson v. Lawson 

Curran v. Treleaven, [1891] 2 Q, B. 545. 

8213. .] — Applt. & resp. were work- 

men in the same yard, members of ditTerent trade 
unions. The trade union Id which resp. belonged 
having resolved to strike if applt. did not leave 
his society & join theirs, resj). informed applt. of 
tills without threatening him with violence to 
person or property in case of his refusal. Applt. 
refused, &. was dismissed in consequence by his 
employer in order to avoid a strike. Ue stated 
in evidence that he was afniid becamse of w'hat 
resp. had said, that he would lose his work & 
could not obtain employment anywhere where 
I’esp.'s society predominated numerically over his 
own society : — Held : there was no evidence of 
intimidation by resp. within the meaning of sect. 
7 of Consiiiracy & Protection of I^roperty Act, 
1875 (c. 86). 

Applt. two other secretaries of trade unions, 
in order to prevent resp. employing non-union 
men, informed him that if he did not cease to 
do so, they would call oft*, from tlieir employment 
by liim, all the inembei's of their respective 
unions. After a meeting of the unions, at wJiich 
it was resolved that this course should be adopted, 
applt. in the prc^sence of resp. whom he asked to 
attend, made the following statement to resp.’s 
workmen : “ Inasmuch as T. still insists on 

employing non-union men, wc, your officials, call 
upon all union men to leave their work. Use 
no violence, use no immoderate language, but 
quietly cease to work <fc go home.” The union 
men in consequence, ceased to work : — Held : 
there was no evidence of intimidation by ai)plt. 
within the meaning of sect. 7 of the above-men- 
tioned Act. — CoNNoii V. Kent, Connor v, IIitson, 
Gibson v. JjAwson, Curran v. Treleaven, [1891 j 


2 Q. B. 545 ; 01 L. J. M. C. 9 ; 65 L. T. 573 ; 55 
J. P. 485 ; 7 T. L. B. 050 ; 17 Cox, 0. C. 354, 

C. 0. B. 

.-—Refd. Lyons v. Wilkins, [1896] 1 Ch. 811: 
Allen V. Flood, [1898] A. C. 1 ; White v. Kiley & Wood 
(1920), 36 T. L. R. 566 ; Ware & De Freville i). Motor 
Trade Assoon., [1921] 3 K. B. 40. Mentd. Goznoy v. 
Bristol Trade & Provident 8oc., [1909] 1 K. B. 901. 

8214. Assault.] — Besp., a superintendent 

of police, laid a<n information against applts. under 
Conspiracy & Protection of Property Act, 1875 
(c. 8(3), for that they, during a strike, intimidated 
A. by assembling in large numbei's <fc tlirowing 
eggs at him when he was on Ids way to work, in 
order to compel him to abstain from work which 
he had a legal right to do. 

The justices convicted applts., having found 
that they were all conniving at or aiding & abetting 
in the assault made upon A., although only one of 
them was actually found to have thrown eggs at 
him : — Held : on the evidence before the justices 
there was ample ground to convict of intimidation 
those of the applts. who had not been actually 
proved to have thrown eggs. — Y oung Peck 
( 1912), 107 L. T. 857 ; 77 J. P. 49 ; 29 T. L. B. 
31 ; 23 Cox, C. C. 270. 

3215. Poster advocating boycott or strike.] 

— Haile v, Lilltnghtone (1891 ), 35 Sol. Jo. 792. 

8216. .] — Peto V. Apperlev (1891), 

35 Sol. Jo. 792. 

8217. Malicious act.] — M ogul S.S. Co. v. Mc- 
Gregor, Gow <fc Co., No. 8195, ante. 

8218. Poster headed “ black list.”] — 

Trollope Sons v. London Buti.dinq Trades 
Federation (1895), 72 L. T. 342 ; 11 T. iu K. 
280, C. A. 

AnnoliUions : — Refd. Lyon‘< r. Wilkins, [1896] 1 Ch. 811; 
Newtnu v, Ainaljjramated Musieianw' Uiibui (1896), 40 
Sol. Jo. 716 ; Talf Valo Ry. v. Ainalgamatod Soc. of 
Railway Servants, [1901J A. C. 426 ; iTatL v. British 
Medical Ashocii. (1918), 120 L. T. 41. 

8219. Injury to property — Property must be 
specifled.] — Applt. w^iis convicted under Con- 
spiracy ito Protection of Property Act, 1875 (c. 
80), s, 7, the conviction stating that applt., with 
a view to compel resp. to abstain from working 
for J., which he had a legal right to do, wrongfully 
&: without legal authority did injure the property 
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—A. 

82121. What aitioiuits to intimidation 
— H'hcthfr threat of violence neresmry.] 
— Certain Bhearers besides B. were 
endeavouring to raise subscriptions for 
tlie defence of some fellow labourers 
then committed to t rial. B. & another 
sliearer asked some fvec labourei's to 
subscribe to the fund. They refused 
to do so. B. said, “ If you (!ome ber(5 
to dinner 1 will chuck you out,” ^ 
made use of very foul language. The 
free labourers were also told if they 
came into tea they would he very 
ro uglily handled. They considered 
their lives in danger 6c complained to 
the manager of the station. The 
justice lined B. £10 & £25 18.9. Hd. 
costs, or in default 3 months’ hard 
labour : — Held : the language amounted 
to an intimidation, hut the line was 
excessive, & tlie ct. reduced it. — 
Bilby V. IJautlky (1892), 4 Q. L. J. 
137.— AUS. 

8212 ii. .] — A complaint 

charging J. with a contravention of 
Conspiracy & Prokiction of Property 
Act, 1875 (c. 86), 8. 7, set forth that 
accused, with a view to compel A, 
t>o abstain from a work in which he 
was engaged, 6c which he had a legal 
right to do, ” did v^rongfiilly 6c with- 
out legal authority intimidate A. by 


tlireatening him while so working ” 
with personal violence if he coiitinned 
to work :~~~Ucld : t he comi»laint. was 
r<*lcvarit, although it did not state 
that the tlireat had the effect of 
inducing A. to abstain from work. — 
Agnevv Muxito (1891), 18 K. (Ct. 
of Sess.) 22.— SCOT. 

8212 iii. tSufflriency of coru’ 

plaLnt.\—-A complaint set forth that 
scviiii iicrsons did ” with a view to 
compel ” A., B. & C. to abstain 
from working ” at certain pits, “ as 
said persons had a legal rigiit to do, 
intimidate ” them ” by aesemhlirig 
with a number of other persons in a 
large crowd, & parading the stn^ots & 
neighbourhood of the houses ” of A., 
B. 6c C., ” shouting & kicking at their 
doors 6c flourishing sticks, all in a 
threatening manner, & using throat.s 
of violence ” to them if they ” con- 
tinued to work ” contrary to Con- 
spiracy 6c Protection of IToperty Act, 
1875 (c. 86). 

Objections to the relevancy of the 
complaint— on the ground ( 1 ) that it 
did not state that the accused took an 
active part in the proceodlngs of the 
crowd ; (2) that it did not set forth 
the ipifissivia verba of the threats 
alleged ; (3) that it omitted the 

words ‘‘ wrongfully 6c without legal 
authority,” which were essential to 


the description of the statutory olTence ; 
& (4) tliat it did not sjiecify wliich of 
the live offences set forth in the five 
sub-secl-s. of sect. 7 was meant to ho 
charged -repelled . — SruAirr v. Clauk- 
80 X (1894), 22 R. (Ct. of Sens.) 5.— 
SCOT. 

8212 iv. .] — Certain coopCM 

out oil strike wew convicted in the 
Sheriff (^t.. on a charge of persistently 
following 6c watching 6c besetting the 
houses of two fellow workmen, with a 
view to compel them to join in the 
strike contrary to Conspiracy & l^ro- 
tection of Property Act, 1875 (c. 86), 
s. 7. It was proved that the accused 
were in the liabit of remaiuing in the 
street near the t>wo workmen’s houses 
until they came out, & that they then 
signalled to a crowd, which had col- 
lected, to follow the workmen back to 
their work 6c tliou accompanied the 
crowd. None of acousod, or the 
crowd, on any of these occasions made 
any attempt towards ‘‘ peacefully 
obtainiug or communicating informa- 
tion ” to the workmen or towards 
” peacefully persuading ” them ” to 
work or abstain from working ” as is 
permitted by Trades Disiiutes Act, 
1906 (c. 47), s, 2 (1) -.—Held : the facts 
proved justified the conviction. — 
WILSON V. Rknton, [19101 8. C. (J.) 
33.— SCOT. 
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of resp. : — Held : (1) the act, which applt. sought 
to compel resp. to abstain from doing, was suffi- 
ciently specified in the conviction ; but the con- 
viction was bad on its face, & must be quashed, 
in that it did not specify what i)roperty of resp. 
had been injured ; (2) Summary Jurisdiction Act, 
1879 (c. 49), s. 39, does not do away with the 
necessity of setting out in a conviction facts 
which are a necessary ingredient of the particular 
offence in question. — S mith v. Moody, [1903] 1 
K. B. 56 ; 72 L. J. K. B. 43 ; 87 L. T. 682 ; 67 
J. P. 69 ; 51 W. R. 252 ; 19 T. L. R. 7 ; 20 Cox, 
i). 0. 369, D. 0. 

Annotations : — As to (1) Refd. It. v. Hankey (1905), 93 L. T. 

107 J Ex p. Boecham, [1913] 3 K. Ik 45 ; SiaarL v, 

Wilkins (1919), 83 J. [\ 181. 

B. Persisienlly Following. 

See Conspiracy & Protection of Property Act, 
1875 (c. 86), s. 7 (2). 

8220. Nature of offence.] — S., being one of ihe 

workmen on strike, at^ted as picket, & watched 
those who were employed as they came out of 
the works. On T., a workman, coming out, the 
crowd shouted names & threw refuse, <&; H. followed 
T. close behind through several streets, but never 
spoke to '’J\ : — Retd : the justices were justified 
in finding that H. committed the offence of per- 
sist(*ntly following, contrary to Conspiracy 
Protection of Property Act, 1875 (c. 86), s. 7. — 
Smith r. Thomas.son (1891), 62 li. T. 68; 51 
J. P. 596 ; 16 Cox, C. C. 710. 

8221. .] — -By Conspiracy A Protection of 

Property Act, 1875 (c. 86), s. 7, it is provided that 
every person wlio, with a view to compel any other 
person to abstain from doing any act which such 
otlier ijeison has a legal right to do, wrongfully 
and without legal authority follows such other 
person with two or more other persons in a dLs- 
orderly manner in or through any street, shall, 
o!i conviction, be liable to pay a fine or to irnprison- 
m(*nt-. 

W. & another were summarily convicted under 
the above Act, & sentenced to a term of imprison- 
ment. Bach of the commitments stated that they 
had b(Hm charged for that they, with a view to 
compel one T. to abstain from working as a shoe 
finisher, did unlawfully, etc., follow him about, 
etc. On a motion] for a writ of habea.'^ corpus on 
the ground that the form of the commitments 
did not sufficiently specify the act wliich it was 
souglit to compel T. to abst ain from doing ; — 
Held : the form of the commitments sufficiently 
expressed the offence charged, they were 


accordingly good commitments , — Ex p, Wilkins 
(1895), 64 L. J. M. 0. 221 ; 72 L. T. 567 ; 69 J. P. 
294 ; 11 T. L. R. 334 ; 39 Sol. Jo. 398 ; 18 Oox, 

C. 0. 161, D. C. 

Annotation : — Gonsd. Smith v. Moody, [1903] 1 K. B. 56. 


0. Hiding or Deprivation of Property. 

See Conspiracy k, Protection of Property Act, 
1875 (c. 86), s. 7 (3). 

8222. To preserve peace — Effect of Trade Dis- 
putes Act, 1906 (c. 47), s. 3.] — Where there is an 
existing arrangement between a recognised trade 
union <to an employers’ assocn. that non-unionists 
shall be employed in the mines of a district, k 
at one of those mines the officials of the recognised 
trade union in pursuance of the settled policy of 
their union advise or instruct & thereby procure a 
workman, charged with giving out safety lamps, 
not to let miners who are members of an unregis- 
tered union have their lainj^s, or when they obtain 
from some of tliese miners the lamps issued to 
them without employing violence or threats of 
violence : — -Held : their action, if taken for the 
purpose of preserving peace in the mine by pre- 
venting non-unionists from working there, is 
done in contemplation of a trade dispute within 
Trade Disunites Act, 1906 (c. 47), s. 3, & does not 
constitute a breach of (’onspiracy k Protection of 
Property Act, 1875 (c. 86), s. 7. — Fowler v. 
Kibble, [1922] 1 Oh. 487 ; 91 L. .7. Oh. 353 ; 126 
L. T. 5(>0 ; 38 T. L. R. 271 ; 66 Sol. .Jo. 267, 0. A. 


D. Watching and Besefiing. 


aScc. noWj Trade Disputes Act, 1906 (c. 17), s. 2. 

8223. Duration — Definition.] — There is notliing 
in Conspiracy & Protection of Property Act, 1875 
(c. 80), defining the duration of the watching or 
besetting which is prohibited by sect. 7 (4). It 
may be for a short time only, & yet be an offence 
against the statute. Neither is thei*e anything 
in tliat Act limiting its oiieration to places habit- 
ually frequented by workmen. “ Place ” includes 
any place where a workman happens to be, how- 
ever, casually. It is not' limited to places cjiisdetn 
generis with places of business or residence, & it- 
includes public places, such as railway stations & 
landing-stages. — Oharnock v. Ooijut, [1899] 2 (^li. 


35 ; 68 1j. .1. Oh. 550 ; 80 L. T. 564 ; 63 J. P. 456 ; 


47 W. K. 633 ; 13 Sol. ,lo. 410. 


Anjwtation : — Refd. Walters v. CJreen, [1899] 2 Cli. 696. 


8224. Picketing — Whether an offence.] — K. v. 

Bauld (1876), 13 Oox, 0. 0. 282. 
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8224 i. Picketing —tv hdher an offence.] 
— Whilst workmen, members of a 
trade union, have a riKht to strike & 
to combine for tliat purpose in order to 
Improve their own position, provided 
the means resorted to ]>e not in tlnnn- 
selves unlawful, yet they liave no riglit 
to induce other workmen, who are not 
moinbc^rB of the union Sc who desire to 
continue workimf, to leave their 
employmont, or to endeavour to 
prevent the employers from #fottlnir 
other men to work for them, & for that 
purpose to watch Sc beset the places 
where the men happen to be, or to 
induce the employers* workmen t-o 
break their contracts, as these arc 
actionable wrongrs, & picketing & 
besetting are expressly made unlawful 
by Criminal Code, s. 501. — Cotter v. 
Osborne (1909), 18 Man. L. K. 471 ; 
8 W. L. II. 451 ; 10 W. L. R. 354.-— 
GAN. 


8224 ii. -Besetting & 

watcliingr the promises of an employer 
by members of a trades union, it done 
ill concert with a view to compel tlio 
employer to changro the mode of con- 
ductiiuf his business & to comply 
with Uioir demands for better pay by 
persuading men not to work for him 
or to seek employment from liim, 
especially when accompanied by some 
attempts at intinridation by threats 
of violence may bo wrongful under 
t’riminal Code, s. 523, althougb done 
merely to obtain or communicate 
information. — -Vulcan Iron Works 
V. Winnipeg Lodge Co. No. 174 
(1911), 21 Man. L. K. 473.-— CAN. 

8224 iii. — — Previous acts of 

accused.] — In a prosecution for “ wrong- 
fully & without legal authority be- 
sotting,” whoi ‘0 the intention of dofts. 
Is in (luestion, the Justices are eutitled 
to receive & act upon evidence of 
previous acts of accused. The Justices 


should consider the character of the 
meeting & all the circumstances of the 
case, & determine whether the parties 
were acting merely for the purpose of 
peacefully obtaining or coinmimicating 
information, or of peacefully pei'suading 
any person to work or abstain from 
working : — Qa. : whether peacefully 
picketing a theatre for the piu’pose 
of persuading members of the public 
from attending the performance within 
the exception contained in Trades 
Disputes Act, 1906 (c. 47), s. 2, wWch 
authorises picketing for the purpose 
of ” persuading any person to work or 
abstain from working.” — Toppin v. 
Feron (1909), 43 I. L. T. 190.— 
IR. 

p. Accused in disorderly crowd — 
Booing *£• shouting at workmen — Con- 
spiracy et Protection of Property Act, 
1875 (c. 86), s. 7.1— MoKinlatv. Hart 
(1897), 25 R. (Ot. of Sess.) 7; 35 

Sc. L. R. 32 ; 5 S. L. T. 152.™ SCOT, 
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Sect, 3. —Offences m relation to trade dispuUs: 

8ect,3,D.,E,^F, Sects, Parts XXXII. 

d: XXXI II. Sect 1 : Snl)-sect. 1, A.] 

8225^ .] — Tlie ct. lias jurisdiction tn 

restrain, by interlocutory injunction, the ollicials 
of a trade union from watching iV:- besetting the 
house or other place of business w^here another 
pei’son resides or works or carries on business, or 
happens to be. Picketing for the limited purpose 
of obtaining or giving information is not an 
ofTence, but pickets who use compulsion to prevent 
an employer from making terms witli his workmen 
offend against the law. — Lyons (J.) Sons v. 
Wilkins, [189b] 1 Oh. 811; 95 L. J. Ch. 601; 
74 L. T. 358 ; 00 ,1. P. 325 ; 45 W. E. 19 ; 12 
T. L. E. 278 ; 40 Sol. Jo. 372, C, A. 

AnnoiatUms : — COQSd. Charnock Court, [1890] 2 Cli. 3.5. 

Befd. Quinn v. Leathern, [1901] A. C. 495 ; (Jozney v. 
Bristol Trade & Provident Soc., [1909] 1 K. B. 901 : 
Ware & I)e Froville v. Motor Trade Assocn., [1921] 3 
K. B. 40. 


8226. .] — Watching or besetting a 

man’s house with a view to compel him to do or 
not to do what it is lawful for him not to do or t o do, 
is wrongful, & without lawful authority within 
Conspiracy & Protection of Property Aci, 1875 
(c. 80), s. 7, unless some reasonable justification 
for it- is consistent with the evidence. 

It is wrongful to watch or beset a house simply 
in order to peacefully persuade others to conduct 
tliemselves in some particular way which is not 
unlawful for tiieni to follow. 

“ Such other person ” in sect. 7 of the above Act 
means any other person ; <te tiierefore to best^t one 
person’s house with a view to compel someone 
else is an otfence vithin that Act.— -Lyons (J.) Sc 
Sons v. AVilkins, [1899J 1 Cii. 255 ; 68 L. J. Ch. 
146 ; 79 L. T. 700 ; 03 .1. P. 339 ; 47 W. R. 291 ; 
15 T. L. E. 128, C. A. 


Annotations : — Apld. Charnock r. Court, [1899] 2 Ch. 35. 
Consd. \5'alt-<jrH r. Gnscu, [1899] 2 (’h. 090. Refd. Qumn r. 
Leathern, [1901] A. C. 495 ; Ward, Lock v. Operative 
i’rinters’ AHsintautK' Soc. (IhOd), 22 T. Jj. it. 327 ; Pratt 
r. Brithih Medical Associi., [1919J 1 K. B. 244 ; Ware 
l)e t'rev'illo v. Motor Trade Assocn., [1921] 3 K. B. 40, 
Mentd. Taff Vale Ity. v. AmalK’anni(<!d Soc, of Bail way 
Servants, [1901] A. C. 42G. 


8227. .J — Walters v. Green, [1899] 

2 Ch. 696 ; 08 L. J. Ch. 730 ; 81 L. T. 151 ; ()3 
.J. P. 742 ; 48 AA^ E. 23 ; 15 T. L. E. 532. 

8228. .] — Defts. stationed jnekets to 

watch pltfs.’ printing works fur the i^urpose of 
inducing the workmen employed by ]4tfs. to 
join tl»e union, A; then to determine tlieir em])loy- 
ment by projier notices, the object being to compel 
pltfs. to become employers of union men A to 
abstain from employing non-union men. There 
was no evidence that the pickets invited the men 
to break their contracts. This was carried out- 
without causing, by violence, obstruction, or 
otherwise, a common law nuisance i—Hetd : this 
was not an offence within (kinspiracy & Protection 
of Property Act, 1875 (c. 86), s. 7 (4). The object 
of sect. 7 is tu give, in respect of certain specified 
classes of acts, for wliich tliere was previously a 
civil remedy, a criminal remedy by summary 
proceedings before justices. — AV ahd, Lock A Co., 
Ltd. v. Operative Printers’ Assistants’ 
Society (1906), 22 T. L. E. 327, C. A. 

Annotation : — Consd. Fowler r. Kibble, [1922] 1 Ch. 487. 

8229. Relationship of master & servant im- 
material.] — A federation of slxipowners which was 
not quahfied under Merchant Shipping Act, 1894 
(c. 00), s. Ill, by licence or otherwise to engage or 
supply semnen to be entered on any ship in the 
United Kingdom, provided a depot sliij) for m(*n 


intending to serve as seamen on ships in the 
United Kingdom belonging to memboi*s of the 
federation. Certain men were on board the 
depot shi]L A had entered into engagements witli 
thc» fedei*ation to nmiain on board until engaged 
to serve as seamen on such shiiis, receiving in the 
meant imo certain daily wages A I'ations from the 
federation. Eesps. with a view to compel these 
men to abstain fi*om romainiug on board the depot 
ship A fulfilling the engagements, wrongfully A 
witlioiit legal authority beset the depot sliip A 
the approach thereto. An information having 
been laid against resps. under Conspiracy A 
Protection of Property Act, 1875 (c. 86), s. 7 
(4) : — Held : they ought- to he convicted, for, 
though fulfilling the engagements might not be 
an act wliich the men had a legal right t o do within 
that Act, remaining on board the depot ship A 
receiving the wages A rations were such acts, A 
it was immaterial for the purposes of the Act that 
the relationship of master A servant did not exist 
between the federation A the men. — Fattier v. 
Wilson (1900), 60 L. J. Q. B. 496 ; 82 J.. T. 566 ; 
64 J. P. 486 ; 16 T. L. E. 309 ; 44 Sol. Jo. 3(i3 ; 
19 Cox, C. C. 502, D. C. 

8230. Place watched.] — Lyons (J.) A Sons v. 
Wilkins, No. 822 (>, ante. 

8231. .] — (Jiarnook v. Court, No. 8223, 

ante. 

8232. Depot ship.] —Farmer v. Wilson, 

No. 8229, ante. 


E. Form of Indictment or Coiivictlon . 

See Conspiracy A Protection of Property Act, 
1875 (c. 86), s. 7. 

8233. A legal right of prosecutor— Form of 
indictment.] —An indictment under (Jonspiratjy A 
ITotection of Property Act, 1875 (c. 86), s. 7, is 
not bad becaiis(‘ th(^ words “ being an act which 
the said ” prosecutor “ had a l(*gal right- to do or 
abstain from doing” are omitted, i)rovid(*d the 
allegation of t Ju^ olTenee follows the Act. - - IL v. 
Hibaie (1913), 9 Cr. App. Ihq). 77, C. C. A. 

8234. Form of summary conviction.] — In 

a conviction under Cons])iracy A Ih'oteclion <>t 
IToperty Act, 1875 (c. 8(>), s. 7, the acts whicli 
prosecutor had a l(‘gal right to do must- be specified. 
— E. V. McKenzie, |1892] 2 (^. B. 5U> ; 61 L. J. 
M. C. 181 ; 67 L. T. 201 ; 56 J. P. 712 ; 41 W. E. 
141 ; 8 T. L. E. 712 ; 36 Sol. Jo. 667; 17 Cox, 
C. C. 5 42 ; 5 E. 10. 

AnnoiaiionH : — Consd. Kx j). Wilkins (1895), 04 L. J. M. C. 
221 ; Sinitli l\ Moodv, 11993] 1 K. li. 50. Distd. IL v. 
Ilnline (1913), 9 C’r. App. Rep. 77. Refd. Lyons v. 
Wilkins, [1899] 1 Ch. 255. 

8235. .]—Ex p. Wilkins, No. 8221, 

ante. 

8236. .] — Smith v. Moody, No. 8219, 

noi/r. 


F. Saving as to Sea Service. 

See Conspiracy A Protection of Property Act , 
1875 (c. 86), s. 10. 

8237. Intimidation of seamen by persons other 
than seamen.] — Conspiracy A Protection of 
Property Act, 1875 (c. 86), s. 16, whicli enacts t hat 
the Act shall not apply t o seamen, means only t liat 
the punishments prescribed by the Act are not to 
fall on seamen. The case of an offence against a 
seaman by a person who is not a seaman is tliero- 
fore not excluded from the Act. 

I am clearly of opinion that all that is meant 
by this saving clause is that nothing in the Act 
shall make jiersons who are seamen i*esponsible 
for the otXences there dealt with. It^ is not mean t 
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that anyone may commit those offences upon 
seamen (Day, J.). — Kennedy v. Oowie, [1891] 1 
Q, B. 771 ; (30 L. .T. M. C. 170 ; 04 I.. T. 598 ; 55 
J. r. 080 ; 39 W. K. 080 ; 7 T. L. R. 474 ; 17 (Jox, 
C. 0. 820. ' 

8238. Meaning of seamen.’*] ~-P(^l^sorLs who 
follow the sea as a calling are not “ seamen ” 
witliin the exception contained in (Jonspiracy & 
Protection of Property Act, 1875 (c. 80), s. 10, 
unless tlu^y are actually employed or engaged on 
board ship within tlu^ meaning of tlie definition of 
“ seaman ” contained in Mcirchant Shipping Act, 
1894 (c. 00), s. 742. An indictment for intimi- 
dation under sect. 7 of the former Act, will theri*- 
fore lie against pei-sons not so employed or engaged. 
— R. ?^ LYN(^n, [1898] 1 Q. B. (U ; 07 L. J. Q. B. 


59 ; 77 L. T. 568 ; 46 W. R. 205 ; 14 T. L. R. 78 ; 
42 Sol. .To. 83 ; 8 Asp. M. L. C. 363 ; 18 Cox , C . 0. 
077, (T C. R. 


Sect. 4. — STRUCK ACT. 

Masteti Sc Hp^rvant. 


Sect. 5. FALSE TRADE MARKS AND TRADE 

DESCRIPTIONS. 

Sfui Tk-ade Marks, Trade Namp:s, & Designs. 


Part XXXII. — Libels and Indictable Slanders. 

Src Til RET. &: Slander. 


Part XXXIII. — Offences against the 


Person. 


Se( I . ] . —HOMICIDE. 

ScB-spXT. 1 .™ Mi:ri)Er and Manslaughter. 

A. /// dcfteraL 

8239. Killing presumed to be murder.] — It lies 
upon the slayiM* to extenuate the fact of killing, 
which prinid facie is always murder. If A. <fc B. 
liavi^ a sudden quarrel, Sc blows pass, Sc then there 
appears a sutlicient time for the parlies to have 
cooled, Sc afterwards A. kills B. it is murder. If 

A. says he will n^vimge himself on B. or that ho 
will have ids blood, this is express malice against 

B. , A if a killing ensues, it is murder. — R, 


One in'" (1727), 2 8tra. 706 ; 1 Barn. K. B. 17 ; 
2 L<1. JUym. 1485 ; 17 State Tr. 29 ; 93 E. R. 
835. 

Annofatiom U. r. Hiiggius (1730), 2 Sira. 883; 

K. V, Dudley 6c Stepliens (1K84), 52 1 j. T. 107 ; Allen v. 
Flood, [ISOs] A. C. 1. Mentd. K. v. Francis (1735), Lee 
tciai). Hard. 113 ; Darbishirc v. Parker (1805), 6 East, 3. 

8240. .] — Where it appears that one per- 

son’s death is occasioned by the hand of another, 
it is for that other to show, either by evidence, or 
by inference from the circumstances of the case, 
that liis offence is of a mitigated character, & 
does not amount to the crime of murder. — R. v. 
(iUEENACRE (1837), 8 C. Sc P. 35. 


PART XXXin. SECT. 1, SUB-SECT. 

1. A. 

q. Killmu 'i)rciiU7ri(’d to he murder 
- -hJxienuati nu eircnuistanecs — Reduc- 
tion to vulpoble homicide A— Vcivtain 
Hnako*chariiJors by professing tlicm* 
Holvos able to cure snake-bites, induced 
several persons to let thoinselves be 
bitten by a poisonous snake. From 
the elfect, of the bite tliree of tlie^.e 
persons died :—Jleld: the offenoe was 
murder under Penal Uode, s. 300 
(2 6c 3), unles.s it could be brought 
within exception 5 to that sect. If 
prisoners, really Ixilioving thoniscdvos 
to have the powers they professcxl 
to liave, induced deeeaseil to consent 
to take the risk of death, the olTence 
would bo culpable homicide not 
amounting to murder. -R. v. Punat 
FAVrAMA (1800), 3 R. L. R. A. C. 25 ; 
12 W. R. Cr. 7.— IND. 

r. — — ■ — — ■ — -. ] — -Aberration of 
mind not amounting to insanity may 
legitimately form an element in the 
question between murder 6c culpable 
homicide : — Held : this principle ap- 
plied whore the panel, at the date of 
the homicidal act, was labouring under 
delirium tremems. — -H.M. Anvoo.vrK c, 
(iUANGKU (1878), 4 Couper, 80.— SCOT. 


s, -The judge, in 

a trial for murder, charged the jm’y 
that there was .sometimes a state of 
iiiiiid bordering on insanity, but not 
amoimtiiig to it, which would entitle 
a jury, if they saw fit, to return a 
verdiet of culpable homicide against 
the jianel instead of that of murder. — 
IT.M. Advocate Fekouson (1881), 
1) R. (Ct. of Soss.) 9 ; 11) 8c. L. R. 341.-— 
SCOT. 

t, J ^ 

found a panel, who was charged with 
murder, guilty of culpable honiicide, & 
strongly recumiuended her to the 
leniency of the ct. on account of her 
mental condition at the time of tho 
ooinmission of the crime. — H.M, Advo- 
cate V. Rkown (1882), 4 Couper, 596. — 
SCOT. 

a. .] — Weakness of 

mind not amounting to insanity was, 
witli the approval of the bench, given 
effect, to hy a jury as warranting a 
verdict of culpable homicide upon a 
charge of murder. — H.M. Advocate v. 
(iovE (1882), 4 Couper, 598. — SCOT. 

b. .] — An old woman 

was charged with the murder of 
two infant grandchildren by placing 
them on a tiro of live coals. At the 


trial it was proved that accused was 
not insane, but that she was of in- 
temperate habits, 6c that she became 
violent when intoxicated ; that on tlu' 
evening in question she had been left 
in charge of the two children, with 
whom she was on affectioiiute terms ; 
& that while under the intiuenco of 
spirits, which she had taken in con- 
siderable quantity, she had placed tho 
children on the fire in tho ixiom. Tho 
judge directed the jury that if they 
were of opinion that the panel w^as 
watching tho children with no evil 
intention, 6c that under tho Influence 
of Home moment^iry hallucination in- 
duced by drunkoimess she had placed 
tho children on tho fire, the jury were 
entitled to return a verdict of ciilpable 
homicide. — H.M. Advocate v. Buown 
(1886), 13 R. (Ct. of Scss.) 50.-— SCOT. 

0. H.M. Advo- 

cate V. McDonald (1890), 2 White, 
517.— SCOT. 

d, .] — A prisoner 

charged with the murder of his wife by 
striking & kicking her was proved to bo 
of dnmken habit,s, & to have been 
drunk at the time when tho crime was 
committed. Tho judge, in charging 
tho jury, directed them that although 
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Sect, 1. — Homicide: Suh-sect. 1, A.^ B. C.] 

8241. .] — Homicide is murder unless it is 

shown to be something else. Once the fact of 
killing is established, the presumption is that it 
is murder unless on the circumstances the jury can 
find it to be manslaughter or accident (Dartjno, 
.1.). — II. n. Baxter (1913), 9 Cr. App. Kep. GO, 
0. a A. 

8242. Murder implies malice aforethought.] — 

Anon, {circa 1534), Kel. 58 ; 84 K. R. 1081. 

8243. — — ,] — In an indictment for murder, the 
words “feloniously struck, killed, &> murdered” 
were held sufficient without the addition of “of 
malice aforethought ” for the word “ murdered ” 
imphes “ malice aforethought.” — Buckler’s Oase 
(1551), 1 Dyer, 08 b ; 73 K. K. 145. 

Annotations : — Dbtd. Penraddock & Lanxford’s Case (1610), 
1 Bulst. y.'L Mentd. Baude ’s Case (1604), Cro. Jac. il i 
R. V, Clerk (1702), 1 Salk. 377 ; 11, r. Lawley (1731). 2 
Stra. 904. 

8244. .] — R. V, Morgan (1010), 1 Bulst. 

84 ; 80 E. R. 783 ; suhscqueyii proceedings^ stih 
nom, Egerton v. Morgan, 1 Bulst. G9. 

Annotations: — Reid. Wilson v. Law (169.3), 4 Mod. Hep. 
290. Mentd. R. r, Yaridell (1792), 4 Terui Pep. .521 ; 
R. V. Middlesex (1804), 4 East, 604 ; Re Barroiiet & 
Allain, Re Barthelemy & Morney (1852), 1 E. B. 8. 

8245. .] — Prisoner was convicted of man- 

slaughter. It aj)pearod that the deceased wa.s 
with otliers employed in walling the inside of a 
sliaft in a colliery. It was tlie duty of pri.soner 
to place a .stage on the mouth of the sliaft-, A the 
death of the deceased was the direct consequence 
of the nr^gligent omission on the part of prisoner 
to perform such duty : — Held : the comdetion 
was right. That wliich constitutes murder, being 
by flesign of malice prepense, const it-ut-cs man- 
slaughter when arising from culpable negligence. 
— R, V . Tli:GHt:s (1857). Dears. <fc B. 248; 20 
T.. J. M. V. 202 ; 29 L. T. O. 8. 206 ; 21 J. P, 438 ; 
3 Jur. N. 8. 090 ; 5 W. R. 732 ; 7 Cox, C. 0. 301, 
C. 0. R. 

Annolalvms : — Refd. R. v. Reos (1886), .50 J. P. 361 ; R. v. 
Pitt wood (1902), 19 T. L. R. 37. 

8246. -— .] — Where a drunken sailor was 
trying to get on board a vessel & prisoner resisted. 


& in a scuffle W. seized the sailor assisted by 
prisoner, lifted his legs & placed him on the rail of 
the vessel ; prisoner left him, walking aft, & W. 
let go of the sailor, his legs being over the vessel’s 
side, he slipped down overboard & sank : — 
Held : there was no evidence of any malice on the 
part ‘ of prisoner to substantiate the charge of 
murder. — R. v, Menham Fox (1858), 1 F. &; F. 
309. 

8247. Meaning of malice aforpthought.] — To 

do an act with malice afore tliought moans t-o do 
a cruel act voluntarily ; & anybody who inten- 
tionally inflicts grievous bodily lumn on another, 
intending to do bodily harm, is guilty of murder 
if he causes death. 

Manslaughter by negligence occurs when a 
I>erson is doing any tiling dangerous in itself, or 
has charge of anything dangerous in itself, & 
conducts himself in regard to it in such a careless 
manner as t o be guilty of culimble negligence. 

Supposing a man performed a surgical operation, 
whether from losing his head or from forgetful- 
ness, or from some other i*eason, omitted to do 
something he ought to have done, or did something 
he ought not to have done, in such a case then; 
would be negligence. But if there was only the 
kind of forgetfulness which is common to every- 
body, or if there was a slight want of skill, any 
injury wliich resulted rniglit furnish a ground for 
claiming civil damages, but it would be w^rong to 
proceed against a man criminally in u^spect of 
such injury. But if a surgi'on was engaged in 
attending a woman during her confinement, A 
went to the engagement drunk, & through his 
drunkenness neglected his duty, A t-lie woman’s 
life was in const^quencsi sacrificed, there would bt‘ 
culpabh? negligence of a gi’ave kind (Stephen, J.). 
— R. r. Doilerty (1887), 16 Cox, C. C. 306. 

Anrwtations :■ Refd. R. v. Meade, [1909] 1 K. B. 895; 

I’ublic I’roHCCutioriH Director e. Beard, 11920J A. (’. 479. 

8248. .] — The d(‘fmition of murder is un- 

la 5 \i*ul homicide witli malice aforethought. The 
words malice aforetliouglit/ are t(*clmical & must 
not be ijonstmed by ordinary rules of language 
(Stephen, J.). — R. v. Serne, No. 8502, po.sL 


intoxication in itself was no defence to 
a crime, stiU they could take such a 
condition into account in considering 
whether the crime which accused was 
alleged to have committed was murder 
or culpable homicide. — H.M. Advocatk 
V, Kane (1892). 3 White, 386. — SCOT. 

e. — At the of 

a woman upon a charge of murdering 
her child by choking it immediately 
after its birth, the judge directed th<; 
jury that they wen; entitled to find the 
panel guilty of culpable homicide, if 
they were of opinion upon the evidence 
that her mental stat e at the time when 
the injury was Inflicted, though not 
warranting an acquittal on the ground 
of insanity, was such as to make her 
only partially accountable for her acts. 
— H.M. Advocate v. Abercrombie 
(1896), 23 R. (Ct. of Sess.) 80; 33 
Sc. L. R. 581.— SCOT. 

-In a trial for 
murd(‘r where a defence was pleaded 
that accused was at the time the acts 
libelled were commitH^d Insane & 
labouring under Insane delusions, 
which Impelled him to commit the said 
acts, the judge charged the jury that 
mental unsoundness, while It may not 
exist in such a degree as to bo pleadable 
in bar of trial, or to exempt from pun- 
ishment, may still he present in such 
a degree as to reduce tne offence from 
a higher to a lower class, e.g. from 
murder to culpable homicide. — H.M. 


Advocate v. M‘Clin'J’ON (1902), 4 
Adam, l.— SCOT. 

g. .] — A man was 

tried for tlic murder of his wife, who 
had been utifalthfnl, & whom he had 
killed by cutting her throat with a 
razor so as almost to sever the head 
from the body. The jury were charged 
that the rule of law, that there niight 
bo present such a degree of insanity 
as to modify though not to destroy 
criminal responHlbllity, could only be 
applied if the jury were satisfied that 
the panel suffered from some mental 
debility amounting to brain disease ; 
that the jury must be satisfied that the 
panel had so brooded over his wife’s 
conduct that, apart altogether froni 
the ordinary effects of drink or jealousy 
& anger, his mind had become so 
morbidly affected before they could 
bring in a verdict of culpable homicide. 
— H.M. Advocato V, Aitkin (1902), 4 
Adam, 88. — SCOT, 

_ a trial of 
a person on a chargt) of murder the 
jury was directed that mental de- 
generacy not amounting to Insanity at 
the date when the alleged murder was 
(jommitted is not an extenuating cir- 
cumstance which can reduce t he crime 
from that of murder to that of culpable 
homicide. — H.M. Advocate v. Hiq- 
, 119141 S. C. (J.) l.—SCOT. 

8242 i. Murder implies malice afore- 


thought,] — Where piisoner knocked his 
wife down, put one knee on her chest, 
& struck her two or three violent blows 
on the face with the closed fist, pro- 
ducing oxtravasatlon of blood on thi^ 
brain, & she died in consoqiumee, either 
on the spot, or very shortly after- 
wards : — Held: there being no inten- 
tion to cause deatl), ^ the bodily 
injury not being sutficiont in the ordl- 
naiy course of nature to cause death, 
the offence committed by prisoner was 
not murder, but culpablii homicide not 
aTnoniitlng to murder. — R. r. Govinda 
I. L. R. 1 Bom. 342.— IND. 

8247 ii. Meaning of malice afore- 
thought.] — Semhle : there is misdirection 
where a judge docs not Instruct a jury as 
to the express distinction between the 
crimes of murder & manslaughter, but 
treats the element of malice as an 
essential of the crime of murder, de- 
fining “ malice ’* in its popular sense 
of ill-will, spite, or grudge, Instead of 
in its legal sense in connection with 
homicide. — R. v. Graves (1912), 12 
E. L. R. 1 ; 9 D. L. R. 30, 175.™ CAN. 

k. Knovdedge of probability of causing 
death.] — Where a person snatches 
up a log of heavy wood, & strikes 
another with It on a vital part-, 
with so much force & vindictiveness 
as to cause that other person’s death 
almost on the spot, the act must he 
held to have been done with the know- 
ledge that it was likely to cause death ; 
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8249. Definition of manslaughter.] — B. v. Mor- 
gan, No. 8244, ante, 

8260. Absence of malice.] — Manslaughter 

is homicide not under the influence of malice. — 
B. V, Taylor (1834), 2 Lew. 0. 0. 215. 

8261. ,] — B. V, Hughes, No. 8245, 

ante, 

B, The Person Killing, 

Insanity.] — See Part I., Sect. 5, sub-sect. 2, 
ante. 

Drunkenness.] — See Part I., Sect. 5, sub-sect. 3, 
ante. 

Coercion.] — See Part I., Sect. 5, sub -sect 4, 
ante, 

C, The Person Killed, 

8252. Must be in being — Independent existence 
of infant.] — To justify a conviction on an indict- 
ment cliarging a woman with the wilful murder 
of a child of which she was delivered, & which 
was bom alive, the jury must be satisfied affirma- 
tively that the whole body was brought alive into 
the world ; &: it is not sufficient that the ciiild 
had breathed in the progress of the birth. 

The putting the child in the box is very strong 
evidence of concealment, coupled with the denial 
of the fact of her having had a cliild at all. — B. v, 
POULTON (1832), 5 (). & P. 329. 

Anmitaiion !^ : — Refd. n. V, Brain (1834), 6 0. & P. 349 ; 

R. V. Crutcblcy (1837). 7 C. & P. 814. 

8253. .] — If a cliild has breathed 

before it is born, this is not sufficiently life to 
make the killing of such cliild murder. There 
must be an independent circulation in the child, 
or the child cannot be considered as alive for this 
purpose. — B. v. Lnoch (1833), 5 C. P. 539. 

Annotations : — Refd. H. v. Urutclib^y (1835), 7 0. & P. 814 ; 

II, V. Wriijlit (1841), 9 C. Si P. 751. Mentd. R. v. Baldry 

(1852), 2 Ben. 430. 

8254. .] — A child must/ be actually 

wholly in the world, in a living state, to be the 
subject of a charge of murder. — B. r. Brain 
(1834), 0 C, & P. 319. 

Aruwiaiion : — Refd. R. V. Crutchloy (1837), 7 C. & P. 814. 

8255. — — .]-~-An indictment charged that 

prisoner, being big with child, did bring forth the 
child alive, afterwards strangle it : — Held : the 
jury ought not to convict on this indictment, 
unless they were satisfied that the child was 
wholly bom when it was strangled. — B.. v, 
Chutchley (1837), 7 (). & P. 814. 

Annotaiion : — Consd. R. r. Trilloc (1842), Car. & M. G50. 

8256. .] — A prisoner was charged 

with the murder of lier new born child by cutting 
off its head : — Held : in order t o justify a con- 


viction for murder the jury must be satisfied that 
the entire child was actually bom into the world 
in a living state, & the fact of its having breathed 
is not a decisive proof that it was born alive, as 
it may have breathed, & yet died before birth. — 
B. V, SELLI8 (1837), 7 0. & P. 850. 

8257. .]— If a child be killed after it 

has wholly come foi*th from the body of the 
mother, but is still connected with her by means 
of the umbilical cord, it seems that such killing 
will be murder. — B. v. Beeves (1839), 9 0. & P. 
25. 

8258. .] — On a charge of child murder 

it appeared that the child must have died, before 
it had an independent circulation : — Held : as the 
child had never had an independent circulation, 
the charge of murder could not be sustained. — 
B. V. Wright (1841), 9 0. & P. 754. 

8259. -r .] — ^If a cliild has been wholly 

produced from the body of its mother, & she 
wilfully, & of malice aforethought, strangle it 
wliile it is alive, & has an independent circulation, 
this is murder, although the cliild be still attached 
to its mother by the umbilical cord. — B. v, 
Tktlloe (1842), Car. M. 950 ; 2 Mood. C. C. 
200, C. a B. 

8260. .] — On an indictment against 

a woman for tlie wilful murder of her new bom 
child. She is guilty of murder, if either befoj*e 
or after the birth of the cliild she makes u)i her 
mind that it. shall die & the child being born 
alive, she, vdih intent that it shall die, leaves it 
to die, it does die in consequence. Or again, 
she is guilty of murder if without intending 
murder slie resolves to conceal the birth of the 
child by methods which will probably end in its 
death & whi(di being carried out do end in its 
death. She is guilty of manslaughter if without 
having made up her mind tliat the child shall die, 
she determines to be alone at the birth, for the 
purpose of temporary concealment A the child 
afterwards dies by reason of her wicked negligence. 
--B. v. Handley (1874), 13 Cox, C. C. 79. 

Annotations : — Consd. R-. Izocl (1904), 20 Cox, C. C. 691, 

Refd. R. V. Pritebard (1901), 17 T. L. R. 310. 

8261. — .] — B. V. Pritchard (1901), 17 

T. L. B. 310. 

* 

8262. .] “In a charge of cliild murder, 

the only evidence was the confession of the 
accused. A- no dead body of the child was found : 
— Held: there was not sufiicient evidence of a 
separate existence of the cliild to con\ict of 
murder, but sufficient to conxdct for concealment 
of birth, although no dead body had been found. 
— B. 1 ’. Kersey (1908), 21 Cox, C. V. 090 ; subse- 
quent proceedings^ 1 Cr. App. Bep. 260, C. C. A. 


l»iit if done wilbout premodilation, in 
tho heat of passion on a sudden 
quarrel, the offonco conunitted is 
culpable homicide not amounting to 
murder. — R. v, IIajoo Ghosk (18G7), 
7 W. R. Cr. IOC.— IND. 


PART XXXIII. SECT. 1, SUB- 
SECT. 1.— C. 

8252 i. Musi heinbrinff —Independent 
existence of infant,] — To constitute the 
crime of child murder there must have 
been a JivJnjf child fully & completely 
boru & having’ a separate existence 
independent of the mother. — H.M. 
Advocate v, M'Auwm (1858), 3 Irv. 
187 ; 31 So. Jur. 37.— SCOT. 

8252 ii. .] — Injuries causing 

tho death of a child which has breathed 
&; cried may constitute the crime of 


culpaldo homicide, although at tho 
time tho injuites are iuilicted the child 
is not completely horn.— H.M. Advo- 
cate 1 ?. Scott (1892), 19 R. (Ct. of 
Sess.) 63 ; 29 Sc. L. R. 629.— SCOT. 

Whether sufficient evi- 
dence.] — Accused stated that she had 
killed her nc\v-born child, & had 
buried it in the enclosure of her house, 
where wenj discovered bones of the 
head of an infant, a stone stained with 
blood, & a knife, with which stune 
knife she said that she had killed her 
child. When tried, she admitted tho 
birth of the child ; she stated that it 
did not cry. & that she hurled it, not 
knowing whether it was alive or dead. 
She denied having killed the child with 
the stone & sickle, Si, said that she had 
merely pressed it on the ground & then 
buried it. There was no evidence to 


show that the child was boru alive : — 
Ilelil : there was nothing to show tliat 
the cliild was born alive, accused 
must be acquitted of murder. — R. v. 
Luchoo ( 1873 ), 5 N. W. 86 .— IND. 

m. .] — Prisoner was 

lndict(‘,d for tho murder of a child 
horn of the body of W. It appeared 
that W., a young girl, tho niece of 
prisoner, lived with him at a remote 
place, accessible only by sea, along 
with other members of her family ; 
that she bad had one child by him 
some time before ; that while she was 
pregnant with a second child she was 
seen to be in that state, & was con- 
cealed by order of prisoner on a visit 
by some relatives ; that prisoner 
delivered her at night in his bedroom ; 
that lie tohl her he would smother the 
child ; that the child uttei*ecl a loud 
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Sect, !, — Homicide: SidhsecL 1, C. Z).] 

8263. .] — B. r. Moore (1010), 5 

Or. App. Bop. 191, 0. C. A. 

8264. Death of child from injuries before 

birth.]— -Sims’s (Use (1001 ), (Jouldsb. 170 ; 75 
E, B,. 1075. 

8265. .] — Giving a cliild wliilst in 

the act of being born, a mortal wound in tJie 
head, as soon as the liead appears, <& before the 
child has breathed, will, if the child is afterwards 
born alive, & dies thereof, & there is malice, be 
murder. — B. v. Senior (1832), 1 Mood. (-. C. 340, 
0. a B. 

8266. .]— If a person, intending to 

procure abortion, does an act which causes a 
child to be bom so much earlier than tlie natural 
time, that it is born in a state much less capable 
of living, & afterwards dies, in consequence of 
its exposure to tlie external world, the pei*son 
who, by this misconduct, so brings the child into 
the world, & puts it thereby in a situation in 
which it cannot live, is guilty of murder, & the 
mere existence of a possibility that sometliing 
might have been done to prevent the death, 
would not render it less murder. — B. v. West 
(1848), 2 Car. & Kir. 784 ; 11 L. T. O. 8. 49; 

2 Cox, C. a 500. 

D. Cause of Death. 

8267. Must be connected with act of accused.] — 

A. , being on board a ship, B. in a boat along- 
side, had a dispute about payment for some 
goods, both being intoxicated. A., to get rid of 

B. , pushed away the boat with his foot- ; B., 
reaching out to lay hold of a barge, to prevent 
liis boat from drifting away, overbalanced liim- 
self, & fell into the water, & was drowned. A. - 
was charged ^vith manslaughter : — Held : the ' 
facts did not constitute that offence. — B. v. 
Waters (1834), b C. & P. 328. 

8268. .] — On an indictment for murder 

against several, one cannot be convicted of an 
assault committed on the deceased in a previous 
scuffle, such assault not being in any way con- 
nected willi the cause of death, 

8o where O. was assaulted by P. in arresting 
N., P. went home, O. remaining was after- 
wards assaulted by men never identified from 
which latter assault O. died : — Jhid : 1^. could 
not be convicted for murder. —B. v. Phelps (1841), 
Car. & M. 180 ; 2 Mood. C. C. 210, 0. i). B. 

AnnotaiUmfi R. v. Bird (isril), 2 Den. tJ-L Refd. 

R. V. Boden (1844), 1 ("ar. He Kir. 395. 

8269. .]— In all cases of manslaughter it is 


incumbent on the prosecution to connect the 
cause of death with the act of prisoner. — B. v. 
Goddard (1810), 10 J. P. 553. 

8270. .] — It is not sullicient to sustain a 

charge of manslaughter to show that prisoner 
gave dc^ceased several blows in the face on 
Thursday, & that deceased died of erysipelas, 
which came on on Friday, & was caused by bruises 
in the face, without showing that the bruise.s 
given by prisoner were the same bruises from 
wliich the erysipelas x>Poceeded.^ — B. v, Pkchei.l 
(1840), 0 I.. T. O. S. 485 ; 1 Cox, C. C. 351. 

8271. .] — Prisoners were indicted for the 

murder & manslaughter of A. by a series of 
beatings & assaidts. At the trial certain assaults 
were put in evidence, relied upon by the Crown 
as being the cause of death. But the surgeon 
who made a post mortem examination being of 
opinion that the death was occasioned, not by 
the assaults so i3 roved & relied upon, but by a 
blow upon the head, of the cause of which there 
was no evidence whatever, the judge directed the 
jury that prisoners were entitled to an acquittal : 
— Held : the judge had rightly so directed the 

jiR-y* 

If a person is indicted for murder by one blow, 
which would not have caused the deatli of a 
strong pei*son. you may show the ill-treatment 
wliich led to the weakening of the person ; you 
may show the malice by the previous bad conduct 
(Ai.dkrson, B.).-— B. V. Bjhd (1851), 2 Den. 94 ; 
T. A M. 437 ; 20 D. J. M. V. 70 ; 10 L. T. O. S. 
550 ; 15 .1. P. 173 ; 15 Jur. 193 ; 5 Vox, V. V. 20, 

C. V. B. 

Anmdafioiis .'-—fAeiitd. Dinilestone BrK'litori A(jiiuriuin 

Co. (1878), 3 Ex. I). 137 ; R. r. Miles (1890), 24 B. D. 

423. 

8272. — — ,] — Ih'isoner was charged with man- 
slaughter. The evidence showed that i)risoner 
had struck deceased twice with a heavy stick, 
that he had afterwards left him a.sleep by the. side 
of a small lire in a country lane during the whole 
of a frosty night in .Tanuary, A the next morning, 
finding liim just alive, put liim under some straw 
in a barn, where his body was found some montlis 
after. The jury were directed that if tlie d(‘ath 
of the deceased had resulted from tlu^ Ix'atirig, or 
from the expo.sure during the niglit in question, 
sucli exposure being the result of piisoner’s 
criminal negligence, or from prisoner heaving the 
boy under tlie straw, ill, but not dead, prisoner 
was guilty of manslaughter. — K. v, Martin 
( 1898), 11 Cox, G. C. 13(5. 

8273. Act of accused must be proximate cause.] 
— Hallo WAY’S Case (1(528), (Jro. Car. 131 ; 


cry after the worst pain ; that he told 
her afterwards that he had smothered 
the child. Prisoner’s sister said she 
wa.s in an adjoining room, & heard the 
child cry, &c heard talking in the room, 
& a door shutting. Tlie sisters after- 
wards searched for the body, but did 
not find it. Prisoner threatened both 
of them that he would shoot them If 
they spoke of the matter : — Held : 
there was sufficient evidence to go to 
the jury that the child had been com- 
pletely born alive. — Ji. v. Woodoate 
(1877), 3 C. A. 320 ; 2 J. R. N. S. 5.— 
N.Z. 


PART XXXllI. SECT. 1, SUB- 
SECT. 1.— D. 

8267 i. M ust be connected with act 
of euicused.} — An indictment charged 
prisoner with feloniously striking 
deoc^osed on the head with a handspike, 
giving him thereby a mortal wound & 


fracture of which ho died. It w^as 
proved that the death was caused by 
the blow on the head with the hand- 
spike, but that there w^os no external 
wound or fracture, the immediate 
cause of death being concussion of the 
brain, produced by the i>low : — Held : 
the evidence supported the indictment. 
— R. V. 8HEA (1854), 3 All. 129.— CAN. 

8267 ii. . J — On a trial of accused 

for murder, by committing an abortion 
on a girl, it appeared in evidence that 
a post-mortem examination of the girl 
had been made by a medical man, 
w'hich was however confined to the 
pelvic organs, & was, upon the medical 
evidence, inconclusive as to the cause 
of death, but there was other evidence 
pointing to the Inference that death 
was caused by the operation. The 
judge left the case to the jury, but 
reserved a cose for the Ct. of Criminal 
Appeal as to whether there was In 
point of law evidence to go to the j ury 


upon which they might find tliat the 
death of the girl resulted from tin? 
criminal acts of accused. The jury 
found a verdict of guilty : — litld : 
there is no rule that the cause of death 
must be proved by post-mortcfo 
examination, & there was evidence to 
go to the jury of the cause of deatli 
notwithstanding the absoiiee of a com- 
plete post-inort-eii examination. — -R. v. 
(iARitow He Creech (189C), 5 B. C. R. 
CL— CAN. 

8278 i. Act of accused must be prori' 
mate cause .] — R. v. Walker (No. 1) 
(1915), S. R. Q. 115.— AUS. 

8273 ii. — — .] — A panel having as- 
saulted a person who was immediately 
conveyed to a hospital, where he con- 
tracted eryslpidas & died, acquitted 
of culpable homicide & convicted only 
of the alternative charge of assault. — 
H.M. Advocate v. Wii^on (1838), 2 
Kwln. 16. — SCOT. 
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cited in Kel. at p. 127 ; 79 E. R. 715 ; sub nom» 
Hollowaye’s Case, Palm. 545 ; W. Jo. 198; 
1 Hale, P. 0. 454. 



8274. False charge resulting in execution.] 

— A person cannot be indicted for murder in 
procuring another to be executed, by faLsely 
charging lum with a crime of which he was 
innocent. — R. v. Maodaniel (1750), 1 Leach, 44 ; 
Post. 131 ; 19 State Tr. 745 ; 1 East, P. C. 333. 


Armotations U. v. Smith (1783), 1 LcacL, 288 ; 

(IHfil). Le. & Ca. 77; II. v. Middleton 
(1873), L. K. 2 C. C. R. 38. 


8275. Death result of act of co-defendant.] 

If A. <fc H. be riding fast along a highway, as if 
racing, & A. ride by witliout doing any miscliief, 
but H. rides against the horse of C., whereby C. 
is thi'own & killed, this is not manslaughter in A. 
— R. V. Mastin (1834), 0 C. & P. 300. 

8276. — — Intervening negligence of third 
party.] — Prisoner made fireworks & kept them for 
sale in a house. In his absence, by negligence or 
accident-, a fire took place among the mateiials 
of the fireworks, which set light to a rocket A 
caused it to fly across the street A set fire to a 
house in wliicdi a jjerson was who was burnt to 
death: Held: as the d(‘ath was not caused 
alone by the illegal act of prisoner in keeping tlie 
fireworks, but by the superadded act of some one 
(‘Ise in setting them on fin*, the illegal keeping the 
fireworks was too remotely tlie cause of death to 
render prisoner amenable^ to a charge of man- 
slaughter.-— R. V. Bennett (1858), Bell, C. 0. 1 ; 
28 L. J. M. 0. 27 ; 32 L. T. O. S. 110 ; 22 J. P. 
757 ; 4 Jur. N. S. 1088 ; 7 VV. R. 40 ; 8 Cox, C. (k 
74, (t C. R,. 

8277. Intervening negligence of third 
party.] — Although inanslaught(*r may be main- 
tained where the death was the result of the 
joint negligence of tlie prisoner A othem ; yet it 
must have^ been the direct result, wholly or in 
part, of prisoner’s negligence, A his neglect must 
liave been wholly or in part the proximate A 
edicient cause of the death, A it Ls not so where 
tlie negligence of some other person luxs intervened 
bet ween his act or omission A the fatal result. 

Jhisoner was indicted for the manslaughter of 
persons killed in consequence of a collision be- 
tween two t rains in the Clayton '^runnel. Prisoner 
was a porter at the Brighton Station, A it was 
his dut y on the day in question to start the trains. 
It being an excui-sion day, three up-trains came 
in succession, all of them late, so that none of 
them could be started at tlie proper time. There 
was a rule of the co. that under such circumstances 
no train should be started at intervals of less than 
five minutes after the iireceding one. Prisoner 
had started the trains so that there was only an 
interval of three or four minutes between the 
second A third. The fh’st train arrived safely at 
the Clayton Tunnel, seven miles from Brighton, A 
Iiassed through safely, but tlie third train ran into 
the second train wliich owing to the confusion of 
a signalman at the tunnel liad stopped in the 
middle of tlie tunnel : — Held : thei'e was no case 


to sustain the charge. — R. v . Ledger (1802), 2 
E. A P. 857. 

8278. Death accelerated by violence — Predis- 
posing cause.] — R. r. Johnson (1827), 1 Lew. C. C. 
104. 

8279. -,] — A. was indicted for the 

manslaughter of B., by a blow of a hammer. No 
proof was given of the striking of any blow, only 
of a scuffle between the parties. The appearance 
of the injury was consistent with the supposition, 
either of a blow with a hammer, or of a push 
against the lock or key of a door : — Held : if it 
was occasioned by a blow with a hammer or any 
other hard substance held in the hand, it was 
sufflcieiit to support the indictment ; but other- 
wise, if it was the result of a push against the 
door. 

It is said that deceased was in a bad state of 
health ; but that is perfectly immaterial, as, if 
prisoner was so unfortunate as to accelerate her 
death, he must answer for it (Parke, J.). — R. v, 
Martin (1832), 5 C. A P. 128. 

Annotations Refd. R. v. O’Brian, etc. (1841). 1 Cox, 

C. C. 126 ; R. V. DyKon, [1908] 2 K. B. 454. 

8280. — - .]— It is no legal excuse to a 

party inflicting an injury upon another, of wliich 
he died, that such injury would not have been 
fatal but for the (existence of some other malady. 
— R. r. Ryall (1843), 7 J. P. 110. 

8281. .] — Prisoner had seized his 

wife, a heavy, corpulent woman, A dashed her 
violently on the brick floor of a kitchen, A then 
struck her wdth the tongs on her thigh, inflicting 
a severe bruise, but no injury in itself fatal. She 
languished ten days, during which she, at Ids 
desire, A in clXect driven away by him, sought 
shelter at a friend’s where, at the end of that 
time, she died ; he providing no medical aid, A 
no doctor visiting her until the day before her 
death, when it was too late. The medical 
evidence showed that she was diseased, but that 
she might have lived for an indefinite period ; 
A that the elfect of the wdiole of the violence Wiis 
to hasten her death, by a shock to the nervous 
system calculated to aggravate the disease : — 
Held : if this were so, he was guilty of man- 
slaughter. 

If the death was accelerated by violence, so 
that death happened sooner than it otherwise 
would have done, that is homicide. It is not 
murder, unless death was intended, but it is 
manslaughter if the violence hastened the death 
(Byles, j.). 

Within a few hour’s of her death the woman said 
that her husband had caused her death, but to 
some of the witnesses she said that he had “ broken 
her heart,” A that being turned out of her home 
had caused her death. Taken altogether these 
dying declarations are more in favour of than 
against prisoner ; for if the woman died of a 
broken heart, A from anguish at being turned 
out of her home, it would not be a case of man- 
slaughter (Byles, J.). — R. v. Murton (18G2), 3 
E. A F. 492. 

3282. Supervening cause.] — Where a preg- 
nant woman was delivered of a dead child on the 
Sunday evening, after ha\dng been beaten A 


8282 i. Death accelerated hi/ violence — 
Supervening cau^c.]—A. mot with an 
accidoiit in couaoquouco of tho oul- 
pablo nogligonce ot B. A. was taken 
to ho8i)ital, A after boiiii? ilioro for 8omo 
time died. It was shown that the 
ward was not properly ventilated, A 
the wounds would not in the absence 
of blood iioisoning have caused death : 


- ’Held : B. was gruilty of manslamrhtor 
although the accident was not tho 
immediate cause ot A.’s death. — R. r. 
Fohkkst (188G), 8. A. L, R. 78. — ^AUS. 

8282 ii. — .]— Deft ., a cor- 

Iioral, was tried for tho murder of W., 
a private of the regiment, A convicted 
of manslaughter. It appeared from 


the evidence given at tho trial that W. 
having been pltwcd in confinement 
while in a state of intoxication, deft, 
with two men wore ordered by S., a 
sergeant, to have deceased tied so that 
ho could not make a noise by kicking 
A shouting. The order was not exe- 
cuted in such a manner as to entirely 
put an end to tho noise, A a second 
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kicked on the previous Saturday evening, & died 
twelve hours ^terwards from laceration of the 
uterus, &; where the medical men attribuU^d the 
laceration to the blows she had received, although 
not positively asserting a connection between the 
two, beyond the greater probability of lac(*ration 
ensuring where the parts were injured : — Held : 
sullicient evidence for the jury to pronounce upon 
the cause of death. — It. v. Keefe (1862), 26 J. P. 
792. 

8283 . .] — On an indictment of A. 

& B. for miu*der, it appeared that both followed 
deceased out at night, & that A. who was the 
lii'st to overtake him, tlu‘ew liim down a steep 
bank into a wet ditch, & then tried to rob him, 
& not being able, owing to his resistance, called 
to B., who then was on the top of the bank, to 
come help, w'hich ho did, & they both forcibly 
committed the robbery. It did not appeal* that 
there was any seiious injury, except that caused 
by the fall, A deceased died three weeks after- 
wards of pneumonia, or inflammation of the 
lung, which might either be caused by cold or 
violence : — Held : though there was evidence 
against both prisoneis on an indictment for 
murder, there was not sufficient to convict B., 
urfless the jury were satisfied that there was a 
joint design to commit the violence, nor to convict 
eitlier, unless they were satisfied that it caused 
the death. — K. v. Lee (1861), 4 P. A F. 68. 

Arinotatimis .‘—Mentd, R. Parker (1870), L. R. 1 C. C. R. 

R. V. Ediuuuds (1909), 2Ci T. L. R, 658. 

8284 . Wliile a workman was em- 


ployed sorting wool in a factory a bacillus, accord- 
ing to the medical evidence or theory, passed 
from the wool to the eye of the workman & in- 
fected him with anthrax, of wliich he died. 

An injury to the head has been known to set 
up septic poisoning, A many years ago I remember 
when that incident had in fact occurred, it was 
sought to excuse the person who inflicted the 
blow on the head from the consequences of his 
crime because his victim had died of pneumonia 
A not, as it was contended, of the blow on the 
head. It does not appear to mo that by calling 
the consequences of an accidental injury a disease 
one alters the nature or consequential results of 
the injury that has been inflicted (Lord Hals- 
BUiiy, C.). — Brintons, Ltd. v. Turvey, [19051 
A. 0. 230 ; 74 L. J. K. B. 474 ; 92 L. T. 578 ; 53 
W. li. 641 ; 21 T. L. 11, 444 ; 49 Sol. Jo. 445 ; 
7 W. C. C. 1, H. L. ; S. C. suh nom. Turvey 

V, Brintons, Ltd. (1903), 20 T. L. B. 130, C. A. 

AniwtaiionH : — Consd. Eke v, Hart-Dyke, [1910] 2 K. B. 
677. Reid. Fitzgerald r. Clarke, [1908] 2 K. B. 790 ; 
Alloa Coal Co. r. Drylie (191 0), C B. W. C. C. 098 ; Coyle 
(or Brown) v. Watnon, ti916] A. CL 1 ; Scott v. I*ear 80 ii, 
11916] 2 K. B. 61 ; Grant v. Kynoch (1919), 12 B. W. C. C. 
78; DenniH v. Mid. Ry. (1920), 13 B. W. C. C. 642. 
Mentd. steel v. Caimnell, Laird (1905), 74 L. J. K. B. 
610 ; Broderick v. L. C. C., [1908] 2 K. B. 807 ; Ismay, 
Imrie v. Williamson, [1908] A. C. 437 ; Meinnes v. 
DuiLsinuir & Jackson (1908), 1 B. W. C, C. 226 ; Walker 
r. Mullins (1908), 1 B. W. C. C. 211 ; Coe v. Fife Coal Co. 
(1909), 2 B. W.C. C. 8 ; Clover, Clayton v. Hughes, [1910] 

A. C. 242 ; Chandler v. G. W. Hy. (1912), 100 L. T. 479; 
Shenvood v, Johnson (1912), 5 B. W. C. C. 086 ; Pyper 
V. Manchester Liners (1911), 9 B. W. C. C. 580 ; Trim 
Joint District School Board of Management v. Kelly, 
[1914J A. C. 667 ; Glasgow Coal Co. v. Welsh (1915), 8 

B. W. C. C. 635 ; Lyons v. Woodileo Coal A Coke Co. 
(1916), 9 B. W. C. C. 655; Burrell v. Sclviigo (1921), 
90 L. J. K. B. 1340 ; 8olviige v. Burrell, [1921 ] 1 K.B. 355. 


order was given to tie np deceased so 
that he could not shout. In carrying 
out the latter order T. caused d(5ceasoa 
to be placed on the floor face do\vu- 
wards, with Ids hands cuffed behind 
his back ; a ropo was fastened to his 
feet, which were drawn up l)eldnd bis 
back, & the rope passed over ids 
shoulders & across his mouth A back 
iigain to liis feet : — Held : whether the 
illegality consisted in the ordci* of the 
sergeant or in the uiannor in which it 
was carried out, T. might prop(irly be 
convicted ; A the jury were justiilod 
in finding that the death of VV. w^as 
caused or accelerated by the w'ay in 
which he was tied by T. or by Ids 
direcjtioriH. -R. v. Stowk (1870), 8 
N. 8. R. 121. -CAN. 

8282 iji. .] — Prisoner w^as 

convicted of manslaughter in killing 
his wife. Th(*/ immediate cause of her 
death w^as acute inflammation of the 
liver, widch the medical testimony 
proved might bo occasioned by a blow 
or a fall against a hard substance. 
About three wrecks before lior death 
prisoner had knocked Ms wife dowm 
with a bottle ; she fell against a door, 
A remained on the floor insensible for 
some time ; she was confined to her 
bed soon afterwards A never recovered. 
Evidence was given of fi*equont acts 
of violence cornmited by prisoner upon 
liis wife within a year of her death, by 
knocking her down A kicking her in 
the side. On the reserved question 
whether thei*e was any evidonco to 
leave to the jury to sustain the charge : 
— Held : there was evidence to submit 
to the Jiiry that the disease which 
caused her death was produced by tlie 
injuries inflicted by i>risoaer. — T iieal 
V, R. (1882), 7 S. C. R. 397.— CAN. 

8282 iv. ] — R. V. Chisholm 

(1908), 14 Can. Grim. Cas. 15. — CAN. 

8282 V. ] — Where prisoner 

knocked Ids wife down, put one knee 
on her chest, A struck her two or three 


violent blow’s on the face with the 
closed fist, producii^ extravasation of 
blood on the brain, A she died in 
consequence, either on tlie spot, or 
very shortly afterwards : — Held : there 
being no intention to cause death, A 
the bodily injui*y not being suflicient 
in ttio ordinary course of nature to 
cause death, the offence committed by 
prisoner w'as not murder, but cuJpable 
liomicide not amounting to murder. — ■ 
R. V. Govinda (1876>, 1. L. R, 1 Bom. 
312.~IND, 

8282 vi. .] —In the course of 

a trivial dispute a(5Cus<Hi gave deceased 
a severe push on tho back which caused 
him to fall to tho road below, a distance 
of tw^o A a lialf cubits. In falling 
deceased sustained an iujui‘y from 
which tetanus resulted, which caused 
his death on tho flftli day after : — ■ 
Held : accused was not guilt y of cid- 
pablo homicide not amount, ing to 
murder, because there was no likelihood 
of tho result following. A, a forthri, no 
designed causing of it. ~ -R. v. AcHAlWYy 
(1877), 1. L. H. 1 Mad. 224.--IND. 

8282 vii. — .] — Accused struck 

deceased throe blows on tiie head with 
a stick, with the intention of killing 
him. DccooHod fell down senseless on 
tho ground. Accused, believing that 
he was dead, .sot fire to the hut in wliich 
ho was lying with a view to remove all 
evidence of tho crime. Tho medical 
evidence sliowed that tho blows struck 
by accused were not likely to cause 
! death, A did not cjaiise death, A that 
i death was really c.aused liy injuries 
i from burning wiien accused set Are to 
tho hut : — ’Held : accused was guilty 
of attempt to murder. — ^R. v. Khandh 
( 1890), I. L. R. 15 Bom. 194.— IND. 

8282 viii. .] — Where pris- 

oner by gripping A squeezing tlie 
testicles of deceased reduced tiiem to a 

S iilpy condition, thereby oaiisiiig an 
ijui*y W'hlch resulted in death due to 


tho shock BO inflicted on tho nervous 
system : — Held : dcatli w^as a pi'ohable 
consequence of prisoner’s act, A slu* 
W'as guilty of culpable homicide nob 
amounting to murder. -R. v. Kaltvani 
( 1896), 1. L. R. 19 Mad. 356.— IND. 

8282 ix. — .]----A. was struck 

on tlie head with a steiio, by which his 
skull was fraci,ured. He survived the 
injury five months, A his medical 
attendant stated at tho trial tliat at 
one time ho be<iamo considerably im- 
proved in health ; that subsequently 
he exhibited tho symptoms of several 
diseases, all traceable to tho injury ho 
had received ; A that nlt,imately his 
constitution gave way, A lie died of a 
complication of diseases : — Held : prinid 
faeic evidence of murder against the 
person who struck A. with the stone. — 
R. V. Minnoc'K (1839), 1 t!ra\v. A D. 
45.— IR. 

8282 X. '.] — Deceasotl, im- 

mediately after being struck by 
I)riHoner, had waiked two miles to the 
police harrack, A ridden homo a dis- 
tance of four miles next morning. Tho 
doctor staled tliat the reaction caused 
by this walking A riding accelerated 
the dcatJi of deceased ; that bub for 
such exertion deceased would liavc 
had a better chance of recovery ; that 
deceased died of compi*es8ion of tlio 
brain ; that tho blow alone was 
Bufliciciit to cause such coiniiression, 
but that deceased was more likely te 
recover if ho had not so walked or 
ridden ; that ho could not form an 
opinion if the blow would have caused 
death if doctased had not so walked 
A ridden : — Afeld : the judge was right 
in directing the juiy that if they 
believed the doctor’s evidence they 
should find prisoner guilty. — ^R. v. 
Flynn (1867), 16 W. R. 319.— IR. 

8282 xi, -.]— H.M. Advo- 

cate V. Noiirib a NoRiUti (1880), 1 
White, 292.— SCOT. 
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8285. Intervening cause of death — Death after 
medical treatment.] — B. v. Beading (1(561), 3 
Keb. 17 ; 83 E. B. 781. 

8286. .] — Qu» : wheilier, where a 

wound is inflicted under circumstances that 
immediate death would make the person inflicting 
it guilty of murder, he is guilty of murder, if the 
death ensues from an operation t/hought necessary 
& performed by competent medical adviser's, who 
considered that the wound was dangerous ? 

Declarations made by a person who believes 
that his death is approaching, although ho may 
have some hope left in his own mind, are admis- 
sible as dying declarations. — B. i), Pym (1840), 
6 I.. T. O. S. 500 ; 1 Cox, 0. 339. 

8287. .] — B. V, llAWKKY (1840), 7 

L. T. O. S. 370. 

8288. .] — Where A. is indicted for 

the murder of las wife by kicking her, a surgeon 
administered brandy to lier as a restorative, sonu' 
of whuOi went the wrong way, enlenul her lungs, 

might have caused death : — Held : sufliciont to 
allege in the indictment, as the cause of death, 
the blow which rendei-ed the; application of th<‘ 
brandy necessary. — B. r. McIntyre (1817), 2 
Cox, C. C. 379. 

8289. .] — Where an injury w'as in- 

flicted on a pei'son by a blow which in the judg- 
ment of competent medical men rendered an 
c>peration advisable, &, as a preliminary to the 
t)peration, chloroform was administored to the 
patient, who dit^d during its administration, k it 
wiis agreed that the patient would not have died 
but for its adjnin is (ration : — Held : the pei*son 
causing the injury was liable to be indict-ed for 
manslaughter. — B, v, Davis k W'agstaffe (1883), 
3 5 Cox, C. C. 171. 

8290. Treatment unskilful.] — It is 

perfectly clear that many pei'sons have authority 
to correct in a certain d(*gree ; although the 
instrument be a legal instrum(*nt, k cannot be 
(piarrelled witli, y(4' the extr(-*me cxcm'ss of the 
(juantitY may deru)te an intent to do mischief, 
not bridled by that which ought to bridle human 
actions. It may be a (piestion, whether, if the 
quantity be inordinate in proportion to the 
instrument, that may not bo evid(;nc<*. of such 
malice as may constitute that which w'ould oth(‘r- 
wise be justifiable, a murder according to the 
(hdinition of the law of England. A murder may 
be committed, though imskilful treatment/, (»r his 
misusage (jf himst*lf, may have a(xeh‘rat-ed the 
death of d(K;efised (Macdonaij^, C.B.). — B. i\ 
Wall (1802), 28 State Tr. 51. 

8291. .] — Where the deceased 

liad received several blows not themselvi's of a 
fatal chaiacter, but which induced another 
disease, from the bad medical treatment of which 
he died : — Held : prisoners ought not- to be 


found guilty of murder or manslaughter. — B. v. 
Clark k Bagg (1842), 0 J. P. 508. 

8292. .] — Where it appears that 

death does not ensue directly from a wound, but 
rather from the after-treatment of the sufferer, an 
indictment for murder cannot be supported.- — B, 
V. Macdonald (1844), 8 J. P. 138. 

8293. Neglect of deceased.] — Bkw’s (Jase 

(1662), Kel. 20 ; 84 E, B. 1066. 

Jnnotaiion : — Consd. 11. v. Flynn (1867), 16 W. K. 31JL 

8294. .]— B. V. Wall, No. 8290, cude. 

8295. Refusal to undergo operation.) 

— Where a wound is wilfully, k without justifiable 
cause, inflicted, k ultimately becomes the cause 
of death, the party who inflicted it is guilty of 
murder, though life might have been preserved if 
the deceased had not refused to submit to a 
surgical operation. — B. v, Holland (1841 ), 2 
Mood, k B. 351. 

8296. Death from duress — Imprisonment in un- 
healthy place.] — B. V. Bamriudge k (k)KBETT 
(1730), 17 State Tr. 397. 

8297. .] — If a gaoler confines his 

])risoner against liis will in an unwholesome room 
without allowing him the neciessaries of a chamber- 
})ot, etc., whereby h(i contracts a distemper, by 
winch he dies, tliis is murder by <3uress in the 
party doing it. -B. ih Huggins (1730), 1 Barn. 
3v. B. 358, 396 ; Eitz-U. 177 ; 2 Ld. Baym. 
1574 ; 2 Stra. 883 ; 17 State Ti*. 309 ; 91 E. B. 
243, 267. 

Annotatio7\s : — Refd. R. V, Francis (1735), (‘imn. 165 ; 
.ToncB r. Nicholls (1829), 3 Moo. & R. 12. Mentd. K. r. 
Rurridge (1735), 3 P. Wins. 439 ; Soot v. Shepherd (1773), 
3 Wils. 403; R. r. Lea, etc. (1837), 2 Moo(l. 0. 9; 

May V. lUirdelt (184(>), 16 L. .1. Q. R. 64; Campbell & 
Haynes v, R. (1847), 2 Cox, C. C. 463 ; R. v. Evans (1856), 
7 Cox, C. 151 ; Winsor v. R. (1866), L. R. 1 Q. B. 289 ; 
R. V. Mui'phy (1869), L. R. 2 P. C. 535 ; Mantori v. 
Rrocklebaiik, 11923J 1 K. R. 406. 

8298. Death from fright — Infant in arms.] — 

Where A., in unlawfully .assaulting B., who at 
that time had in her .arms .an infant-, no- frightened 
the infant that it had convulsions, altliough 
Xireviuusly healthy, k from the (Elects of which it 
eventually died in about six weeks, A. is guilty of 
manslaughter, if the jury think that the lissault 
on B. was the dir(*ct cause of death. — B. v. Towers 
( 1874), 12 Oox, P. P. 530. 

8299. Actual violence unnecessary.] — On 

an indictment for manslaughter, evidence that 
the death of the deceased wiis due to a combina- 
tion of physical exertion k friglit, or strong 
emotion caused by an illegal act of prisoner, is 
sufficient to support a conviction without proof 
of actual violence on his i^art occasioning the 
death. - B. v. Hayward (1908), 21 Pox, C. C. 
692. 

8300. Consequent act causing death.]— 

B. V, lOvANS (1812), 1 Bussell on (-rimes A Mis- 
demeanour, 8th ed. 624. 


8285 i. Inlcrvcnitm came of death — 
Death after medical treatment.]- — When 
a blow was given inflicting injuries, 
from the conHoqnencc of which it 
booarno necessary to operate by ampu- 
tation, & tile patient died of lockjaw 
some days after the operation, which 
was proved to liave htH^n performed 
with ordinary skill : — Held : the per- 
son inflicting the blow was gnilty of 
homicide ; k such blow having been 
given with previous malice, the offence 
ainountt^d to that of murder. — R, v. 
Quank (1836), 4 Ir. L. Rec. N. S. 259. — 
IR. 

8285 ii. -R. v, SANDKn- 

flON (1919), 31 Can. Crim. Cos. 60 ; 16 

O. W. N. 20.— CAN. 


8299 i. Death from fright - - Actual 
violence unnecessary.] — Prisoner was in- 
dicted for manslaughter. It appeared 
that he had a quarrel with his brother, 
that deceased, nrisoner’s father, took 
the part of the brothiT, that prisoner, 
having been stopped from fighting 
with his brother, advanced in a 
threatening attitude to within two or 
three feet of deceased, & with violent 
words k menaces, k with a table knife 
in his hand, declared that he would 
have done with deceased. He was 
prevented by the bystanders from 
striking deceased, who was removed 
in a state of great agitation k weak- 
ness, vdthln twenty minutes after- 
wards died of syncope. On these facts 


the jury found a verdict of guilty. On 
a reserved case : — Held : death result- 
ing from fear, caused by menaces of 
personal violence amounting to an 
assault, though without battery. Is 
sufficient in law to support an indict- 
mont for manslaughter. — R. v. Duoal 
(1878), 4 0. L. R. 350.— CAN. 

8300 i. ConseqnaU act causing 

death.] — Prisoners were charged with 
the murder of C. Prisoners k O. were 
travelling in the same compartment in 
a railway carriage when they robbed 
k brutally assaulted him, k he, 
thinking that his life was in danger if 
he stayed in the carriage, jumped out 
of the train & was killed. The judge 
told the jury that if 0. had a well- 
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Sect, 1. — Homicide : Sitb-sect. 1, D., E, <&: F, (a).] 

8301. -.] — An indictment for man> 
slaughter charged, that deceased was on horse- 
back, & that prisoner struck him with a stick, & 
tliat deceased, from a well-grounded apprehension 
of a further attack, which would have endangered 
his life, spurred his horse, which became frightened, 
& threw liim, giving him a mortal fracture. The 
evidence was, that prisoner struck the deceased 
with a small stick, & that the latter rode away, 
& the former rode after him ; whereupon the 
deceased spurred his liorse, which then winced, 

threw him, whereby he was killed : — Held : 
this evidence sulhciently supported the indict- 
ment.— R. r. HicicvtAN (1831), 5 0. & P. 151; 
1 Nev. & M. M. 0. 292. 

8302. .] — If a person, being attacked, 

should from an apprehension of immediate^ 
\dolence, an apprehension which must be well 
grounded & justified by the circumstances, throw 
himself for escape into a river. Sc be drowned, the 
pei'son attacking liim is guilty of murder. — R. v, 
Pitts (1842), Car. & M. 284. 

Annotation : — Mentd. 11. v. Smith (1865), 6 New Rep. 168. 

3303. .] — If the proximate cause of 

an act leading to death is terror caused by another, 
the latter may be guilty of manslaughter, though 
he used no violence. — R. v, Curley (1909), 2 
Cr. App. Rep. 96, 109, C. C. A. 

E, Tiim of Death, 

8304. Death must occur within a year & a day.] 

— On the trial of an indictment for manslaughter 


there was evidence that prisoner had inflicted 
injuries upon the deceased more than a year & a 
day before the date of the death. Sc also certain 
further injuries within that period wliich tended 
to accelerate the death. The judge directed the 
jury that they might find prisoner guilty even if 
they thought that death wtis wholly caused by 
the earlier injuries. The jury convicted prisoner. 
Upon an appeal against the conviction on the 
ground of misdirection ; — Held : although upon 
a profier direction the jury would probably have 
found that the later injuries accelerated the 
death, as it was not certain that they would have 
done so, & as the ct. were not entitled under 
Criminal Appeal Act, 1907 (c. 23), s. 4 (1), to 
substitute themselves for the jury Sc find the 
facts necessary for conviction, they could not 
say that tliere had been no substantial mis- 
carriage of justice, so as to entitle them to dismiss 
the apiieal upon that ground. — R. v, Dyson, 
[1908] 2 K. B. 454 ; 77 L. J. K. B. 813 ; 99 L. T. 
201 ; 72 J. P. 303 ; 24 T. L. R. 653 ; 52 Sol. ,lo. 
535 ; 21 Cox, C. C. 669 ; 1 Cr. App. Rep. 13, 
C. C. A. 

ylnnotatious :■ — Mentd. R. Stoddart (1909), 75 .T. 1\ 
518; R. V. Kllsom (1911), 76 J. 1’. 38; Ibrahim v. R.. 
[1914J A. C. 599; Crauo v. Public Prosecutor, L10‘<<511 - 
A. C. 299. 

F, Provocatioyi. 

(a.) Effect of Provocation 

8305. May reduce murder to manslaughter. 

R. V, Stedman (1704), Post. 292. 


grounded apprehension of such further 
violence as might endanger his life 
& if he left the carriage to avoid that 
danger prisoners were responsible for 
his death as if they ha<l thrown him 
out of the carriage ; — Held : a proper 
direction. — R. v. Grimes & Lee (1894), 
15 N. 8. W. L. R. 209 ; 10 N. S. W. 
W. N. 211.~-AUS. 

8300 ii. .] — Accused, having 

beard of deceased’s behaviour towards 
accused’s daughter, seized hold of 
deceased, who broke loose, whereupon 
accused struck him on the head with 
a stick. Deceased ran away, & 
accused chased him for a short distance, 
& then returned. Deceased was found 
dead on the following day in a furrow 
some distance from wbort! he received 
the blow. The medical evidence was 
that death was due to drow ning, which 
might have taken place, eitlier because 
of the stunning effects of the blow 
given by accused, or of an accidental 
fall on to doc(;a8od’8 head in the furrow ; 
but that the former was more probable : 
—Held: if the jury w'ere of opinion 
that deceased, after receiving the blow, 
being afraid, ran away, & that, being 
faint or stunned through the blow, fell 
into a furrow, & not being able to 
raise himself, was suffocati’d in the 
mud or drowned, then accused who 
struck the blow would he responsible 
for his death, & he guilty of culpable 
homicide. — R. v. Gonya, [1919] 
E. D. L. 62.--S. AF. 

n. Death caused hu rash or negli' 
gent oci .\ — The negligence which is 
essential before a man can be criminally 
convicted must be culpable exhibiting 
a degree of recklessness beyond any- 
thing required to make a man liable for 
damages in a civil action. It must be 
such degi ‘00 of culpable negligence 
as to amount to an absence of 
that care of the lives Sc persons of 
others which cveiy law-abiding man is 
expected to exhibit.— -R. v, Gunter 
(1921), 21 S. R. N. S. W. 282.— AUS. 

o, — Wheit) a person hurt 


another, w’ho w^as sutfering from spleen 
disease, intentionally, but without the 
intention of causing death, or causing 
such bodily injury as was likely to 
cause death, or the knowletlge that ho 
was likely by his act to cause death, Sc 
by his act caused the death of sucli 
other iiersou : — Held : he was not 
guilty of culpable homicide & pro])er]y 
convicted of voluntarily c-ansing hurt. 
—It. V. Fox (1879), I. L. R. 2 AU. 522. 
— IND. 

p. .]- -Where an accused was 

charged with culpaldo homicide Sc 
the evidence showed that deceased had 
an eidarged spleen, Sc that his death 
was caused hy rupture of the spleen 
occasioned liy iilow's inflicted by 
accused on the body t)f deceased : — 
Held : It was not snflicient, in order 
to And the accused guilty of a rasli 
act that the jiuy should bo satisfied 
only of the prevalence of the disease 
of enlargement of the sideeu in the 
district. Sc infer thei’cf ruin ciimiiial 
rashness in heating deeea.scd ; hut 
th()y should also be satisfied that 
acensi’d was aw'ure of the prevalence 
of such disease in the district, Sc also 
aware of the risk to life involved in 
striking a person afflicted with that 
disfiase. — R, v. Safatulla (1879), 
I. L. IF 4 Calc. 815.- IND. 

q. .] — R. voluntarily caused 

hurt to N., who was siifTcring from 
spleen disease, knowing himself to be- 
likely to cause gricAous hurt, init 
without the intention of eansing death, 
or causing such bodily injury as was 
likely to cause death, or the knowledge 
that he was likely by ids act to cause 
death, Sc caused grievous hurt to N., 
from w’hieh N. <lied : — Held : 11. ought 
not to be eouvicted of causing death 
by negligence, but of voluntarily 
causing grievous hurt, — R. v. O’IIrikn 
( 1880), 1. L. R. 2 All. 766.--IND. 

r. .] — A person, without the 

intention to cause death, or to cause 
such bodily injury as was likely to 
cause death, or the knowledge that he 


was likely by his act to cause death or 
the iutentiou to cause grievous hurt 
or the kiiow'ledge that ho was likely hy 
bis act to cause grjevous hurt,, but with 
the iutoution or causing hurt , caused 
the death of another person by tlirovv- 
iiig a piece of a brick at him, w’bicii 
struck him in liic region of the spleen, 

J uptured it, tht^ spleen being diseased : 

■ field : the oileiice committed was 
not the olTeiico of causing death by a 
rash or negligent act, hut t-lie ofl'oiice 
of voluiitaiUy causing hurt. — R,. t. 
RANumii .SiNuii (1881), I. L. R. 5 All. 
597.— IND. 

s. Death caused by poison.] — A 
person w^ho adininisteis a well-known 
poison like arsenic to another, must be 
taken to know that his act is so 
imminently dangerous that it must in 
all probability cause death or such 
t»odlly injury hs is likidy to cause 
death, Sc if death ensues ho is guilty 
of murdei’ nolwithstaiiding that liis 
intention may not iiave been to cause 
death. — R. v. Gauri Shankar (1918), 
1. L. R. 4U All. 560.— IND. 

t. .] — On an indictment for 

murder hy ijoison, If it appear that 
death w'as oiaaisioiied by soim‘ kind of 
poison, it is not necessary that the 
Jury should be satisfied as to what tho 
poison wais.— M‘C onkky’8 Case (1811), 
Ir. Cir. Rep. 77.— IR. 

a. Provable, by circumstantial evi- 
dence.] — -A conviction for manslaughter 
is sustainable, altliough there has been 
no coroner’s imiuest or cxaiuination of 
tho body, or evidence of medical wit- 
nesses as to the cause of di^ath ; it 
being suflieient if the cause of death bo 
proved by elrcumstautlal evidence. — 
R. V, Douherty (1826), Jobb, Cr. & 
Rr. Cas. 66. —IR. 

PART XXXIII. SECT, 1, SUB- 
SECT. l.~ F. (a). 

8305 1. May reduce murder to man- 
6lauahte.r.]~~lloQ>t of passion which 
would reduce the crime of murder to 
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8806. -.] — R. V. Mawgridob (1706), Kel. 

119; 17 Stete Tr. 67 ; Post. 274, 296 ; 1 East, 
r. 0. 276, 278 ; 84 E. R. 1107 ; mih nom. Maw- 
gkidge’s Case, Holt, K. B. 484. 

Annolalions : — Refd. R. v. Oneby (1727), 1 Ram. K. B. 18 ; 

It. V, Dohorty (1887), Hi (Jox, O. C. 300. Mentd. R. v, 

Simpson U710), 10 Mod. Rop. 311 ; R. v. P’rarices (1735), 

2 Com. 478. 

8307. .]—R. v. How (1729), 1 Barn. K. B. 

302 ; 91 E. R. 205. 

8308. .]— If a man, after receiving a blow, 

feigiLs a reconciliation, &, after the lapse of a few 
minutes, invites a renewal of the aggression, with 
intent to use a deadly weapon, on such renewal, 
uses such weapon with deadly elfect, there is 
evidence of implied malice to sustain the charge 
of murder. But if, after such reconciliation, the 
aggressor renews the contest, or attempts to do 
so, &; the other, having a deadly weapon about 
him, on such sudden renewal of the provocation, 
uses it without previous intent to do so, there is 
evidence which may reduce the crime to man- 
slaughter.— R. V. Skltmx (1871), 11 Cox, C. C, 
074. 

8309. Fatal blow must be In consequence 

of provocation.] — Hugget’s Case (1000), Eost. 
138, 314, 315 ; Kel. 59 ; 81 E. R. 1082. 

AnnotcUion : — Consd. R. v. MawefridjfO (1706), Kel. 119. 

8310. .] — If a penson receive a blow, 

k> immediately avenges it with any instrument 
he may happen to have in his hand, & death 
ensue, this will be only manslaughter, provided 
the fatal blow is to be attributed to the passion 
of anger arising from the previous prf) vocation, 
'riie law requires two things, fii'st, that there 
should be tlie provocation secondly, that the 
fatal blow should be clearly ti’aced to the laission 
arising from that jj ro vocation . If, from the 
circum,stanc(‘s, it appear that the party, before 
any provocation given, intended to use a deadly 
W(iapon toward.s any one who might .assault him, 
this would show that a fatal blow given afterwards 
was not t-o be attributed to the provocation, 
the crime would tlier-efore be murder. 

Ha man be drunk, this is no excuse for .any 
crime he may commit ; but where provocation by 
a blow has been given to a person who kills 
another with a weapon wliicli he happens to have 
in his hand, the drunkenn(^ss of prisoner may be 
considered on the question, whether prisoner Wixs 


excited by passion, or acted from malice ; as 
also, it may be on the question, whether expres- 
i sions used by prisoner manifested a deliberate 
I)urpose, or were merely the idle expressions of a 
drunken m.an. — R. x\ Tromas (1837), 7 O. <fc P. 
817. 

AnnotuHori : —Refd. Public l*ro.socutloiis Director v. Beard, 

11920] A. C. 479. 

8311. — — .] — In order to reduce killing 

of person to tlie crime of manslaughter, there 
must not only be sutficient provocation, but the 
jury must be satisfied that the fatal blow was 
given in consequence of that provocation. If A. 
had formed a deliberate design to kill B., &, after 
this, they met & had a quarrel, & many blows 
i:>assed, & A. killed B., tliis would be murder, if 
the jury were of opinion that the death was in 
consequence of previous malice, &; not of the 
sudden provocation. — R. v. Kirkiiam (1837), 8 
0. & P. 115. 

8312. Provocation answered by use of weapon.] 

— Royley’s Case (1()12), Cro. .Tac. 296 ; Godb. 
182 ; 79 E. R. 254 ; nom. R. r. Rowly, Fost. 
294 ; 12 Co. Rep. 87. 

Annotaiions : — Refd. Maddy’s Case (1671), 1 Vent. 158. 

Mentd. R. v. Oneby (1727), 1 Barn. K. B. 17. 

8313. .] — It is time that no provocation by 

words only will reduce the crime of murder to 
that of manslaughter, but it is equally true that 
every provocation by blows wall not have this 
effect, particularly when, .as in tliis case, prisoner 
appears to have resented the blow by using a 
weapon calculated to cause death. Still, however, 
if there bo a provocation by blows which would 
not of itself render the killing manslaughter, but 
it/ bo accompanied by such provocation by means 
of words A gestures as would be calculated to 
produce a degree of exasperation equal to that 
which would be i>roduced by a violent blow, I am 
not prejiared to say the law wall not regard these 
cii'cumstances as reducing the crime to that of 
manslaughter only (Pollock, C.B.). — R. v. Sher- 
wood (1844), 1 ('ar. & Kir. 556. 

Atnuduiion : — Refd. H. v. Welsh (1869), 11 Cox, C. C. 336. 

8314. -•]■ — Where a person has killed another 
with a deadly weapon, even upon sudden passion, 
t-he question as to the sufficiency of provocation 
to reduce the crime to manslaughter, is not 
merely whether there was passion in point of 


JriaM.slau{?htor niUKt l)o produced by 
sudden provocation, & tbo oll’cndcr 
must act ni)ou it on the suddtMi & 
before tlicri^ has been linu5 for his 
passion to cool. Where there was no 
evidence of facts & circumstances, at 
the time of the coinndsslon of the 
crime, adequate to produce such a 
degree of passion as would deprive nn 
ordinary pemon of the power of 
self -con trof ; — Held : prisoner’s appeal 
from the refusal of the trial judge to 
reserve a case must be refused .---R. v. 
Sparkes (1918), 51 N. y, R. 482 ; 29 
Can. Grim. Cas. 118 ; 41 D. L. 11. 

102.— CAN. 

8305 ii. — PriHoncr 'W'as tried ix, 

found guilty of the murder of E. It 
appeared that prisoner was alarmed 
by the cries of two young girls who 
were under his protection, P. being 
his slst/or & the other, M., his sister’s 
companion. Their evidence was to 
the effect that, while they were on 
a road at some distance from a barn, 
E. liad come upon them & had caught 
liold of M. & had dragged or pulled her 
towards the barn, & ibat P. had run 
back along tbo road calling to prisoner 
to come, that a man had got M. & was 


taking licr to tlie barn. Prisoner ran 
up the road towards the barn, firing 
shots from an automatic pistol as ho 
ran. When ho wiiue near the barn 
he saw E. by the light of an electric 
lamp, & shot him ; E. died shortly 
afterwards from the effects of the 
bullet wound. The defence of prisoner 
was that he had fired the fatal shot in 
defending the honour of M., to pre- 
vent an assault upon one who was mider 
his protection, & that the homicide 
was, therefore, justified ; or, in the 
alternative, tliat he had fired the shot 
in the heat of passion caused by sudden 
provocation, & that, the homicide was 
thereby reduced to mauslaughter : — 
Held : the state of mind of prisoner 
when ho fired the shot was an important 
cirouinstauee to be considered in deter- 
mining whether the homicide was mur- 
der or manshiughUu*, ifz there was 
nothing in the evidence amounting to 
provocation. — R. v. Movers, [1920] 
48 O. L. R. 505 ; 57 D. L. R. 569 ; 34 
Can. Crim. Cas. 287 ; 19 O. W. N. 
287.— CAN. 

8306 iii. .] — Culpable homicide 

not amounting to murder is w’hen a 
man kills another being deprived of self- 
control by reason of grave & sudden 


provocation. But when the act is 
done after the first excitement had 
passed away, & there was time to cool, 
it is murder.— R. v. Yasin (Sheikh) 
(1869), 4 B. L. R. A. C. 6 ; 12 W. R. Cr. 
68 .— IND. 

8306 iv. — Accused, who was 

an habitual ganja smoker, was charged 
with the murder of his wife vSi infant 
son. In his confession ho stated that 
he liud killed his wife because she had 
quarrelled wlUi him & objected to go 
to another village where ho proposed 
a change of house on account of their 
poverty. He a(ihci*cd to this statement 
when placed for trial. The judge 
treated this statement as a plea of 
guilty on tbo charge of murder, con- 
victed accused, & seutencod him to 
death, subject to confirmation by the 
High Ct. : — Held : accused’s statement 
did not amount to a plea of guilty on 
tlie charge of murdering his v(dfe. He 
alh'ged a sudden provocation : ho 
ought therefore to have been put on 
his trial, in order that the ot. might 
ascertain whether the provocation was 
grave & sudden enough to prevent the 
offence from amomitlng to murder. — 
R. V. Sakharam (1890), I. L. R. 14 
Bom. 564. — IND. 
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Sect, 1. — Homicide: Stib-sect, ], F, (a), (&), (o) 

fact, but whether there was such provocation as 
might naturally kindle ungovernable passion in 
the mind of any ordinary &; reasonable man. 
Such provocation must be something serious — 
as a blow ; & mere words, or gestures, not accom- 
panied with anything of such a serious character, 
will not, in point of law, bo sufficient to reduce 
the crime to manslaughter. Wliere there is the 
intention to kill, as shown by the use of a deadly 
weapon, & the infliction of a fatal blow in a mortal 
part, & there is absence of such serious provoca- 
tion as might naturally kindle ungovernable 
passion in the mind of a reasonable man, the 
crime is murder. — 11. v, Welsh (1809), 11 (’ox, 
C. 0. 330. 

Annotation: — FoUd. K. v. LcsMiii, [1914] 3 K. IL lllfi. 

Effect of express Malice, 

8315. Provocation not a defence.] — li. v. Mason 
(1750), 1 P:ast, P. C. 239 ; Fo.st. 132. 

8316. .] — K. V, Willoughby (1791), 1 

East, P. C. 288. 

8317. .1 — In a case of death by stabbing, if 

the jury are of opinion t hat the wound was given 
by pri>soner while smarting under a provocation 
so recent & so strong, that prisoner might be 
considered as not being at the moment the master 
of his own undei*standing, the offence will be 
manslaughter ; but if there had been, after the 
provocation, sufficient time for the blood to cool, 
&. for reason to resume its seat before the mortal 
wound was given, the olTence will amount to 
murder. 

Any hope of recovery, however slight, existing 
in the mind of the deceased, at the time of his 
making a declaration, will render it inadmissible 
as a declaration in articulo nioriis ; but wliere a 
deceased knew tliat he must die, the magis- 
trate, previous to his declaration, desired him, as 
a dying man, to t/cll the truth, & he replied 
that he would ; — Held : his declarations were 
admissible. — 11. v, Haywaud (1833), 0 C. P. 157. 


8318. -R. V, Thomas, No. 8310, ante, 

8319. -R. V, Kirkiiam, No. 8311, ante, 

8320. “Prisoner having, after a trifling 
& casual altercation, sustained several blows 
from the deceased, a stranger to him, instantly 
stabbed him with a clasp knife he had about him : 
— Held : it was for the jury, whether or not the 
blow was struck in the heat of sudden passion, 
without previous malice, so as to reduce the 
oflence to manslaughter. 

The essence of the crime of murder is malice 
prepense, the law implies malice where one has 
killed another by the use of a deadly weaj)on, 
unless the circumstances rebut the inference, & 
reduce the offence to manslaughter. The circum- 
stances of the case do rebut the inference of 
malice, if they show that the blow was given in 
the heat of passion, arising on a sudden provoca- 
tion, & before the passion had time to cool (Ehle, 
C..l.).--R. V. Eagle (1802), 2 F. & F. 827, N. P. 

8321. .]— R. V, Welsh, No. 8314, an/c. 

8322. .] — The plea of provocation may be 

rebutted by the occurrence of a long interval 
before the commission of the offence, especially 
if that be due to a desire for revenge. — R. v, 
Albis (1913), 9 Or. App. Rep. 158, C. C. A. 

(c) Effect of Tnierval of Time, 

8323. Time for passion to cool.] — R. v, Oneby, 
No. 8239, ante, 

8324. .] —It is not every slight provocation, 

even by a blow, which will, when the party 
receiving it strikes with a deadly weapon death 
ensues, reduce the crime from murder to man- 
slaughter. It depends upon the time elapsing 
between the blow &; the injury ; & also, whether 
the injury was inflicted with an instrument at 
the moment in the possession of the party, or 
wlndher he went to fetch it from another place. 
If th(‘re is not time A interval sufficient for the 
I)assion of a man proved to be of no very strong 
intellect to cool, & for reason to regain her 
dominion over his mind, then prisoner is guilty 
only of manslaughter. — R. v, Lynch (1832), 5 
C. ifc P. 324. 


PART XXXIII. SECT. 1, SUB- 
SECT. 1.— F. (b). 

8315 i. Provocation not a defence .] — 
H. V. OitAVKS (19] 2), 12 E. L. K. 1 ; 9 
1). L. IL 175.— CAN. 

8316 ii. .] — Upon the trial of a 

jierson charged with the murder of his 
wife, it was proved that accused had 
entertained well-founded suspicions 
that his wife had formed a ciliniual 
intimacy witli another person ; that 
one ui(?rht deceased, thinking: that her 
husband was asleep, stealthily left his 
side ; that accused took up an axo & 
followed her, found her in conversation 
with her paramour in a public place & 
immediately killed her : — Held : the 
act of accused constituted the crime 
of murder, the facts showing “ grave & 
sudden provocation ” so as to reduce 
the olTencc to culpable homicide not 
amountiiiK to murder. — It. v. Mohan 
( 1886), 1. L. 11. 8 All. 622.— IND. 

8316 iii. .] — ^Accused was con- 
victed of culpable homicide not amount- 
ing to murder in respect of the widow of 
his cousin, who lived with him. The 
evidence showed that accused was seen 
to follow deceased for a considerable 
distance with a chopper, under cir- 
cumstances which indicated a belief 
on his part that she was going to keep 
an assignation, & with the purfiose of 
deU^ctiiig her in doing so. Ho found 
lier in the act of connection with her 
paramour, 8c killed her with the 


chopper :■ — Held : the conviction must 
be altered to one of murder, as accused 
went deliberately in search of the 
provocation sought to be made the 
mitigation of his olTence, it could not 
bo said that he was deprived of self- 
control hy grave & sudden provocation. 
- — H. V. Loch AN (1886), I. L. 11. 8 All. 
635. — IND, 

8315 iv. .] — Where applt. had 

been con victi^d of murder, & it appeal ed 
that upon whoUy insufficient provoca- 
tion ho had killed a man with violence, 
6c ferocity of purpose such as to imply, 
if not purpose to kill, a determination 
to do serious harm calculated to cause 
death regardless of the cousoquences, 
the conviction was confirmed. — IL v. 
Ngcobo, [1921] App. 1), 92.— S. AF. 

PART XXXIII. SECT. 1, SUB- 
SECT. 1.— F. (c). 

8323 i. Tim.e for passion to cool.] — 11. 
V . Blythe (1909), 14 O. W. IL C88 ; 
1 O. W. N. 33 ; 19 O. L. IL 386 ; 15 
Can. Crim. Oas. 324. — CAN. 

8323 ii. .] — Heat of passion 

which would reduce the crime of murder 
to manslaughLT must be produced by 
sudden provocation Sc the ofTendcr 
must act upon it on the sudden & 
before there has been time for his 
passion to cool. — R. v. Spakkes (1918), 
51 N. H. H. 482 ; 29 Can, Oilm. Cas. 
116 ; 41 D. L. R. 102.— CAN. 

8323 iii. .] — Culpable homicide 


not amounting to murder Is when a man 
kills another, being deprived of self- 
control by reason of grave Sc sudden 
provocation. But when the act is 
done after the first excitement had 
passed away, Sc th(;rc was time to cool, 
it is murder. — IL v. Yasin (Sheikh) 
(1869), 4 B. L. IL A. C. 6 ; 12 W. IL Cr, 
68.— IND. 

8323 iv. .]— M. saw N. commit- 

ting adultery with his wife, & on the 
following morning, while labouring 
under the oxeitomeni provoked by their 
misconduct, came upon them eating 
food together, while his wife had neg- 
lected to iirovide food for M. M. took 
up a bill-hook & killed N. on the spot : 
— Held : if M. connected Uio subse- 
quent conduct of N, &; his wife with 
tnoir misconduct on the preceding 
evening Sc regarded it os implying an 
open avowal of their criminal relations, 
whloli, in th(i circumstnneos, he might 
have done, the provocation was suffi- 
ciently grave Sc sudden to deprive him 
of self-control, & to reduce the offence 
from murder to culpable homicide not 
amounting to murder. — Boya Muni- 
GADU V. IL (1881), I. L. R. 3 Mad. 33.— 
IND. 

8323 V, .] — It is not competent 

for a i>anel accused of culpable houd- 
cide, to lead evidence of specific acts 
of violence alleged to have been com- 
mitted by deceased ui)Ou the panel 
some time provionsly . — Be Shiells 
(1846), Arkloy, 171.— SCOT. 
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8325. .1 — K. V. Hayward, No. 8317, ante. 

8326. ^ father see a person in the 

act of committing an unnatural offence with his 
son, & instantly kill him, it seems that it will be 
only manslaughter, & that of the lowest degree ; 
but if he only hea-r of it, & go in search of the 
person, & meeting him strike him with a stick, & 
afterwards stab him with a knife, & kill him, in 
point of law, it will be murder. 

In a case of killing, whether the blood has had 
time to cool or not, is a question for the ct., & not 
for the jury ; but it is for the jury to find what 
length of time elapsed between the provocation 
received & the act done. — R. v. Fisher (1837), 
8 C. & P. 182. 

8327. ,] — K. V, Eagle, No. 8320, ante. 

8328. .J — R. V. Selten, No. 8308, ante. 

8329. .] — R. V. Albis, No. 8322, ante. 

(d) Stifficnency of Provocation. 
i. In General. 

8330. To rebut presumption of murder.] — R. v. 

Langstaffe (1827), 1 Low. C. C. 102. 

8331 . .] — i^,. -y. Maloney (1801), 9 Cox, 

C. 0. 6. 

8332. Deprive reasonable man of self-control — 
Effect of mental deficiency.] — The test to be 
applied in order to determine whether homicide 
which would otherwise be mui*der, is manslaughter 
by reason of provocation is whether the provo- 
cation was sufiicient to deprive a reasonable man 
of his self-control, not whether it was sufficient 
to deprive the particular pei'son charged with 
murder, e.g.^ a person afflicted with defective 
control 8c want of mental balance, of his self- 
control. — R. V. Lesbini, [1914] 3 K. R. 111(5; 
84 L. J. K. R. 1102 ; 112 L. T. 175 ; 24 Cox, C. C. 
510 ; 11 Cr. i\pi>. Rep. 7, C. C. A. 

8333. Effect of drunkenness of accused.] — 
Drunkenness may be taken into consideration to 
explain the probability of a party’s intention in 
the case of violence committed on sudden provo- 
cation (Park, J.). — R. v. Pearson (1835), 2 Lew. 
C. C. 111. 

Annotation : — Consd. Public Prosecutions Director v. Beard, 

11U20J A. C. 47i). 

8334. .]~--R. V. Thomas, No. 8310, a}ite. 

8335. .J—lho vocation may be less, in 

order to reduce murder to manslaughter, in the 
case of a drunken than of a sober man. — R. v. 
LiOTENOf’K (1917), 12 Cr. App. Rep. 221, C. C. A. 

8336. Effect of pregnancy of accused.] — Preg- 
nancy will not make an act of provocation on the 
part of the pei’son killed sufficient to reduce the 
crime from murder to manslaughter. — R. v. Smith 
( 1914), 11 Cr. App. Rep. 30, C. C. A. 

8337. Indirect provocation — Provocation by one 
as defence to killing of another — Killing child on 
discovery of wife’s neglect.] — I’risoner, a soldier 
home on a few days’ leave, in great distress of 
mind owing to the neglect by his wife of one of his 
children who was at the point of death, & having 
been informed of liis wife’s inlideUty, cut the 
cliild’s throat because he could not see it suffer & 
have to leave it : — Held : provocation of this 
indirect kind did not reduce the crime to man- 


slaughter. — R. V. Simpson (1915), 84 L. J. K. B. 
1893 ; 114 L. T. 238 ; 31 T. L. R. 660 ; 25 Cox, 
C. C. 269 ; 11 Cr. App. Rep. 218 ; 74 J. P. Jo. 364, 

C. C. A. 

8338. Direction to jury — As to evidence of 
provocation.] — At the trial of applt. on a charge of 
murder the defence substanti^y relied ujpon by 
Ms counsel was that the killing was accidental, 

j but he intimated to the jury that if they did not 
accept that view he should ask them to return a 
verdict of manslaughter on the ground of provo- 
cation. The judge took the view that on the 
evidence no sufficient provocation was shown to 
reduce the crime from one of murder to that of 
manslaughter, &> so directed the jury. He told 
them that unless they considered that the killing 
was accidental it was their duty to find a verdict of 
murder. A verdict of wilful murder was returned. 
—On appeal : — Held : the evidence at the trial 
disclosed such provocation as would be sufficient 
to entitle the jury, if they accepted the evidence, 
to return a verdict of manslaughter, & the jury 
should have been exj^ressly directed on this view 
of the case. — R. v. Hopper, [1915] 2 K. R. 431 ; 
84 L. J. K. R. 1371 ; 113 L. T. 381 ; 79 J. P. 335 ; 
31 T. L. R. 360 ; 59 Sol. Jo. 478 ; 25 Cox, C. C. 
34 ; ll Cr. App. Rep. 136, C. C. A. 

Annotaiions : — Refd. 11. y. Clinton (1917), 12 Cr. App. Rep. 

215 ; R. V. Beard (1920), 81 J. P. 129. 

8339. Effect of finding by jury of provocation — 
Whether offence reduced.] — A finding of provo(;a- 
tion on an indictment for murder does not neces- 
sarily reduce the offence to manslaughter. — R. v. 
FaiubrothePv. (1908), 1 t’r. App. Rep. 233, C. C. A. 


ii. Words and Gestures. 

8340. General rule — Words alone insufficient.] — 

R. V. Morlfy (Lord) (1066), 6 State Tr. 770 ; 
1 Sid. 277 ; 82 E. R. 1103. 

Annotations R. v. lVlaw{?ri(igo (1706), Kel. 119; 
R. V. Oiioby (1727), 1 Barn. K. B. 18. Mentd. R. v. 
Scaifo (1851), 2 Den. 281. 

g341. •]— R» V. Rhumwich (1666), 2 

Keb. 19 ; 84 K. R. 12. 

8342. .] — It is murder to kill a man 

for using provoldng words, although he was con- 
victed 8c under execution for another crime. — R. v. 
Frances (1685), 11 State Tr. 503 ; cited in 3 Mod. 
Rep. 68 ; 87 E. R. 43. 

8343. .] — R. V. Keat, No. 8546, post. 

8344r .] — R. P. Oneby, No. 8239, aide, 

8345. .] — R. V. Taylor (1771), 5 

Burr. 2793 ; 98 E. R. 466. 

8346. .] — R. V. Sherwood, No. 8313, 

ante. 

8347 . .] — Irritating language by de- 

ceased forms no provocation in law, so as to reduce 
the crime to manslaughter. 

Prisoner was indicted for the murder of his 
wife, & it appeared that on his I'eturn home late 
at night drunk, deceased made use of some 
taunting language to him, upon which he took 
down a sword from the shelf, & unsheathed it, 
struck her with the fiat part of it, & she then 
attempted to reach the door of the room through 
wliich her daughter, who was on the outside, 


PART XXXIII. SECT. 1, SUB- 
SECT. 1.— F. (d) i. 

b. Deprive reasonable man of self- 
control.] — The provocation should bo 
of a character to deprive the oflonder 
of his Hclf -control. — R. v. Khogayi 
( 1879), 1. L. R. 2 Mad. 122.— IND. 


PART XXXIII. SECT. 1, SUB- 
SECT. 1.— F. (d) ii. 

c. General rule — Words gestures 
insuffijyicnt — Effect of Crimes Act, 
1908, 8. 181.1 — Thoui?h the cte. in 
Engrlaad have laid down tho ffoneral 
rule that no words or gestures, however 


opprobious or provoking, constitute 
provocation siilucient to reduce the 
crime of culpable homicide to man- 
slaughter where the instrument used 
is a deadly weapon, no such rule is 
now applicable in Now Zealand, because 
by tho above sect, the sufficiency of the 
provocation is a question of fact to bo 

N 2 
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endeavoured to j^ull her, prisoner following her. 
She immediately afterwards screamed, & on being 
pulled out. of the room by her child, a wound on 
the left side was observed, of which she died in a 
few houi*s. 

If prisoner used tlie weapon wilfully, that was 
such malice aforethought as the law i*equires, &. 
he was guilty of murder ; but if deceased nished 
on the vsword accidentally, he must be acquitted 
altogether, if the wound was inflicted in a 
struggle at the door, prisoner having the sword 
in his hand, but without any intention on his 
part, to use it, then there was a careless use of the 
sword, which made him guilty of manslaughter 
(CaHESsweu^, J.)* — K. v. Noon (1852), 6 Oox, C. C. 
137. 

8348 . .] — Angry words do not con- 

stitute sufficient provocation to reduce the killing 
of a pereon from murder to manslaughter. — 11. v. 
PniLiJs (191 «), 32 T. L. II. 414, C. C. A. 

Annotation : — Mentd. 11. v, Robinson (1922), 1C Cr. App. 

Rep. 140. 

8349 . .] — Mere words cannot con- 
stitute suflficient provocation to justify the reduc- 
tion of a crime from murder to manslaughter, 
except in very special circumstances. — K. v, Ellok 
(1920), 90 L. J. K. B. 218 ; 124 L. T. 287 ; 85 
J. P. 107 ; 30 T. L. K. 810 ; 20 (^ox, (t 0. 080 ; 
15 Or. Apj). Oas. 41, C, 0. A. 

8350 . Exceptions to general rule.] — The general 
rule of law is that provocation by words wall not 
reduce the crime of murder to that of manslaughter. 
But special circumstances atttmding such a 
provocation might be held to take the case out of 
the general rule. 

For instance, if a husband suddenly hearing 
from hLs wife that she had committed adultery, 

he having had no idea of such a thing before, 
were thereui)on to kill Ins wife, it might be man- 
slaughter (Blackhukn, j.). — R. V, Rothwp:ll 
( 1871), 12 Cox, 0. C. 115. 

Annotations : — Cousd. R. v. Jones (1908), 72 J. P. 215 : R. v. 

Rirchall (1913), 109 L. T. 478 ; R. v. Palmer, 11913] 2 

K. R. 29 ; R. v. Ellor (1920), 90 L. J. K. B. 218. 

8351. .] — R. V. Alp:xani)ek, No. 271, a}ite, 

8352 . Confession of adultery.] — There 

may be under special circumstances, such a 
provoctation by words alone as will reduce a 
killing which would otherwise be murder, to man- 
slaughter. 

The jury might, if they thought fit., reduce 
tliis crime to manslaughter on the ground that 
prisoner’s wife suddenly in the street confessed t o 
adultery (Blx’KNIll, J.). — R. v, Jones (1908), 72 
J. P. 215. 

A7inotatioTi8 : — Consd. R. v. Palmer, [191 3 J 2 K. B. 29 ; R. v. 

Ellor (1920), 90 L. J. K. B. 218. 

8353 . .] — Mere suspicion of a wife’s 

adultery is not sutlicient to reduce a husband’s 
homicide of the suspected 1101*8011 to manslaughter. 

There were no words siioken by the deceased 
to put applt. in a passion, & no confession of 


adultery with his wife. It may be that there 
was not a complete denial, but there was nothing 
to justify an ordinary man striking the deceased 
as applt. did. That is the only ground on wliich 
the crime could bo ivduced to manslaught.er 
(Bray, J.). — R. v» BiRciiAUi (1913), 109 L. T. 
478 ; 29 T. L. R. 711 ; 23 Cox, 0. C. 579 ; 9 Cr. 
App. Rep. 91, C. C. A. 

Annotation : — Refd. R. v. Ellor (1920), 90 L. J. K. B. 218, 

8354 . .] — Although a confession of 

adultery by a wife to her husband, who in conse- 
quence kills her, may be such provocation as will 
entitle the jury in their discretion to find a 
verdict of manslaughter instead of murder, a 
similar confession of illicit intercoui*se by a woman 
who was not prisoner’s wife but only engaged to 
be married to liim cannot, if he kills her in conse- 
quence, justify such a verdict.— R. v. Parmer, 
[1913] 2 K. B. 29 ; 82 L. .1. K. B. 531 ; 108 L. T. 
814 ; 77 J. P. 340 ; 29 T. L. R. 349 ; 23 Cox, C. C. 
377 ; 8 Cr. App. Rep. 191, C. C. A. 

Annotations: — Consd. R. v. Greciiiiiff, [1913] 3 K. B. 81(J. 
Refd. R. V. Alexauder (1913), 109 L. T. 746 ; K. lu Ellor 
(1920), 90 L. J. K. B. 218. 

8355. Words & gestures insufficient.] — No 

wxrds or gestures, liowever provoking, wdll justify 
homicide from the crime of murder. — Watts v. 
Brains (1000), Cvo. Eliz. 778 ; 78 F. R. 1009. 

AmuAations : — Refd. R. v. Maw^jridffo (170(1), Kel. 119. 
Mentd. R. ??. BuHbell (1070), 0 State Tr. 999; Smith c. 
Bowen (1708). 11 Mod. Rep. 210. 

8356. .] — R. p. Mawgridge, No. 8300, an/c. 

8357. ,J — R. V. CiiETWYNi) (1743), IS 

State Tr. 289. 

8358. .] — R. V. Welsh, No. 8311, rm/r. 

iii. Assmdt. 

8359. Must be serious.] — R. e. Stedman, No. 
8305, ante. 

8360. .] — It. V. Lynch, No. 8324, mde. 

8361. .] — If a person be playing music in a 

luibJic thoroughfare, & Ihertiby collect' together 
a crowd of people, a iJolieeman is justitied in 
desiring him, to go on, laying las hand upon him, 
& .slightly puslang Idrn, if it be only done to give 
eff(*ct to his remonstranc(*, & if tJie person on so 
small a provocation strike tlio policeman witli a 
dangerous weapon & kill him, it will bo murder ; 
but othcivvise, if the policeman give liim a blow A 
knock him dowm. — R. Hagan (1S37), 8 V. A P. 
107. 

Amudations Mentd. R. v. Hunt (1847), 2 Cox, C. C. 2(Jl ; 
R. V. AiiHten (186(>), 7 Cox, C. C. 55. 

8362. .] — Oil the trial of an indictment foi* 

murder, it w^tis proved that deceased rushed at 
prisoner, tier husband, with whom she had been 
quarrelling, took his hat ofl', A caught 1dm round 
the neck, A she then received a mortal wound 
inflicted by Idin with a knife wldch he had in his 
hand. To show the nature of the assault by the 
wife that, prisoner had reason to apprehend at the 
time, evidence of former attacks of this sort was 
allowed to be given. Prisoner was sensitive about. 


determined by the jury, subject to 
sub-sect. 2. — R. v. Jackson, U917J 
N. Z. h, R. 3C3.— N.Z. 

d. Exceptions to general rule — 
Accused's mind unhmgcd.] — The state 
of a panel’s mind may be an element 
in enabling the jury to decide between 
murder & culpable homicide whore not 
warranting acquittal on the ground of 
insanity. Where it was proved that 
the panel’s mind had been Unliinged 
by fong-continued course of verbal 
annoyance, the jury found him guilty 
of culpable homicide in shouting a 


fellow servant for “ booing ” at him. — 
H.M. Aovucatk r. Smith (1893), 
Adam, 3 4. —SCOT. 


PART XXXIII. SECT. 1, SUB- 
SECT. 1.— F. (d) iii. 

e. Assault on parent.] — Where it 
appeared that prisoner, observing his 
father violently engaged in a row, 
w’hich the latter had provoked, by 
drunken abusiveness & throats, & In 
which ho was being seriously assaulted, 
struck at the party assaulting with his 


I knife, which shortly deprived him of 
life. The grand Jury found a verdict 
of wilful murder. Prisoner pleaded 
guilty to the lesser crime of man- 
slaughter : — Held : the Crown was 
justified in accepting the plea, 6c 
abandoning the charge of wilful mur- 
der ; the act having been committe<l 
in defence of a pai-ent, was a mitigating 
eircmnstaiKso.— R. v. Hollett (1884), 
7 Nfid. L. R. 29.-~NFLD. 

f. Assault on sister.] — A person 
accused of murder pleaded In dofenco 
I that ho had found his sister having 
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tlie neck from old sores. The deceased used to 
seize his handkerchief, & twist it round so tightly 

strangle him, & Ms handkerchief 
had bo be cut to release him from his wife’s violence. 
— R- IIOPKINS (1866), 31 J. P, 105 ; 10 Cox, 

8363. .] — R. V. Welsh, No. 8314, ante, 

8364* Slight assault — Accompaniod by insulting 
words.] — R. V. Taylor, No. 8345, ante, 

8365. .] — R. V . Sherwood, No. 8313, 

ante. 

U 7"; — J — assault, too slight in 

itself to be sullicient provocation to reduce murder 
to manslaughter, may become sufficient for that 
purpose, when coupled with words of great 
insult. — R. V, Smith (1866), 4 F. & F. 1066. 

8367. ,] — Violent temper does not 

reduce homicide from murder to manslaughter, 
though words of provocation accompanied by such 
an act as spitting may do so. — R. v. Mason (1912), 
8 Or. App. Rep. 121, C. C. A. 

8368. Violent interference by third party.] — A. 
was fighting with his brothers & to prevent this 
B. laid hold of A., &; held liim down uj)on a locker 
on board the barge in wliich they were, but struck 
no blow. A. stabbed B. i—Held : if B. did 


nothing more than was sufficient to prevent A. 
from beating his brother, & had died of tins .stab, 
the olfence of A. would liave been murder ; but 
if B. did more than was necessary to prevent the 
beating of A.’s brother, it would have been man- 
slaughter only. -~R. V, Bourne (1831), 5 0 . ^ L\ 
120 . 


8369. Assault on daughter.] — Prisoner struck a 
fatal blow at the husband und(T* thci impulse of 
strong resentment caused by seeing iiis daught(‘r 
violently assaulted by her husband, although jiot 
in a- manmu* to endanger her life : — Held : t his 
might be a ground upon which the offence of 
murder might be reduced to that of manslaughter. 
— it. V. TIariungton (1866), 10 Cox, 0. 0. 370. 

8370. Assault on son,] -Royley’s Case, No. 
83 12, roite. 

8371. .] — U. v. Fisher, No. 8326, ante. 

8372. Assault on friend.] — Anon. (1611), 12 Co. 
Rep. 87 ; 77 F. R. 1361. 

Aiiriotalions : — Refd. H. v. Muwprridpc! (I70()), Kol. Ill): K. 
V. Oiichy (1727), J Ham. K. H. IS. 

8373. Theft from pocket.] — R. v. Fray (1785), 
1 blast, P. C. 236. 


8374. During illegal restraint.] — The Protector 
V, Buckner (1655), Sty. 467 ; 82 B. R. 867. 

Annoiathns : — Mentd. R. v. Keat (1696), 12 Mod. Rep. 102 ; 

R. V. Mawffrid^e (1706), Kel. 119 ; R. v. Adey (1779), 1 

Leach, 206. 

3375 , J — Withers (1784), 1 East, 

P. C. 233, 295, 360. 

Amiotalion : — Refd. R. v. Holt (17911), 5 Term Rep. 436. 

.] — See Sect. 1, sub-sect. 1, 11., 'post, 

iv. Discovery of Adultery, 

8376. Discovery during act — General rule — 
Crime reduced to manslaughter.] — Killing a man 
taken in the act of adultery with one’s wiffe is but 
manslaughter. — R. v. Maddy (1671), 2 Kob. 829 ; 
1 Vent. 158 ; 84 B. R. 524 ; sub nom. R. v. Man- 
ning, T. Raym. 212. 

Annoiaiion : — Folld. R. v. Mawgrid^fo (1706), 17 State Tr. 57. 

8377. .] — R. V, Maworidgk, 

No. 8306, ante. 

8378. -.] — If a man kill his wife 
or the adulterer in the act of adultery, it is man- 
slaughter, & not murder, provided the husband 
has ocular inspection of the act, &: only then 
(Parke, B.). — K. v. Pearson (1835), 2 Lew. C. C. 
216. 

8379. .] — If a man find his 

wife in the act of committing adultery, & kill her, 
tliis will be manslaughter only, but if a man take 
away the life of a woman, even Ids own wife, 
because ho suspects, however strongly, tliat she 
lias been engaged in. some illicit intrigue, this will 
be murder. But where the woman killed is not 
the wife but- the mistress of prisoner, in point of 
law there is nothing to reduc(' the crime of murder 
to the crime of manslaughter. That prisoner did 
it because he had conceived a jealousy of the 
woman docs not reduce t he crime to manslaughter. 
— it. V. IvEidiY (1818), 2 Car. eVs Kir. 814. 

8380. Exception to rule — Persons not 

married.] — K. v. Kelly, No. 8379, ante, 

8381. — - — .] — The sudden discovery 

by a man that a woman with whom he is living as 
his wife is in a disreputable house affords no such 

f provocation in law as will reduce the crime of 
willing her from murder to manslaughter. 

The law as to a liusband who suddenly dis- 
covers his wife iu the act of adultery has no 


illicit coiniccLiun vvitli a man, & had 
in a lit of passion killed them both ou 
the Hpui:— Held: a j?ood plea of 
grave Sc sudden provoeatioii so as to 
reduce the oltenee to one of culpable 
homicide not amounting to murder. — 
il. V. CnuNNi (1896), 1. L. R. 18 All. 
497.~-IND. 


PART XXXIIL SECT. 1, SUB- 
SECT. 1. ~F. (d) iv. 

8376 i. Discovery during act —Gcucral 
rulc—Crimc reduced to mamlauglttcr.] — 

M. saw N. comrnltUug adultery with 
Ids wife, Sc on the following morning, 
while lahouriug under the excite lueut 
provoked by their misconduct, came 
upon them eating food together, while 
his wife had neglected to provide food 
for M. M. took np a hill-hook & killed 

N. on the spot : -y/ck/ : if M. (!oii- 
neeted the Hubsecjmmt conduct of N, 
Sc his wife, with their misconduet ou 
the nrceeding evtmitig Sc regarded it as 
Implying an open avowal of their 
criminal relations, wdiieh, under the 
circuinstauces, he might have done, 
tho provocation was sufllcienUy grave 
Sc sudden to deprive him of self- 
control, Sc to reduce the ollcucc from 


murder to culpable homicide not 
amounting to murder. — H ova Mcni- 
UADU V. n. (1881), 1. L. R. 3 Mad. 33.— 

IND. 

8376 ii. — — - — . -Accused. 

iu aiiswei' to a chai’ge of murder, stated 
that ho liad killed Ids wife, but that 
ho had done so in eonsoqueuce of his 
having discovered her iti an act of 
adultery ou the previous day : — Held : 
such statemejit did not amount to a 
plea of guiltv on tho charge. Sc it w'as 
the duty of the ct. to try whether tho 
provocation thertu’n disclosed was 
sufficiently grave Sc. sudden to reduce 
tho olfence.— Nktai Lusicah v. 11. 
(1885), I. L. H. 11 Calc. 410.— IND. 

8376 iii. — -.J — Dcccabcd, 

H., lived in tht) liouse of tJie accused. A. 
11. coniraeted ati intimacy with L., tlie 
wife of A,, ill consoquenee of which he 
was 1 urnctl out of the house. Hiibse- 
quentJy H., at the invitation of L., 
went to tiu) house of A., Sc was taken 
inside by her. Thereupon A. Sc the 
other accused, relatives of his, seized 
H., carried liim oif to some distance, 
beat liim, broke his anna & a leg. Sc 
loft him. Throe days later H. died in 
consequence of the injuries ;—//cW ; 


the cireumslanccs under wliicli H. was 
found iu the house of A. on tlie night 
of the Clime w'ctc suffici(mt to cause 
grave & sudden provocation to A. Sc 
his relatives. Sc the provocation was of 
a nature that would continuo to in- 
fluence the feelings of ai^cused for a 
considerable iieriod after H. was caught 
iu tho liouse in t<he company of L. — ■ 
Abalg Das r. K. (1901), I. L. II. 28 
Calc. 571 ; 5 C. W. N. 708.— IND. 

8376 iv. — — ■ — ^.]~If a hus- 

band discov'crs his wife in the act of 
(‘ommittiiig adultery. Sc thereupon im- 
mediaUiy kill her & Jier paramour, ho 
is guilty of culpable homicide, Sc not of 
murder. — -R. v . Pamook (1881), 2 S. C. 
427.— S. AF. 

g. ~ — —Except ion lo rule — DeUheraiely 
searching provi>eatiori .] — Acinisod was 
eouvieled of culpable hondeido not 
amounting to murder in respect 
of tho widow of ids cousin, who 
Jived with him. Actmsiul was seen to 
follow deceased for a considerable 
ilLstanoe with a chopper, under cir- 
cumstances which indicated a belief 
on Ida part that she was going to keep 
an assignation, & with tho purpose of 
detecting her in doing so. He found 
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Sect 1. — Homicide : Sub-sect 1, F. (d) iv., <fer G» 


application in the case of a man & woman not 
being husband & wife, although they be living 
together as husband & wife. — B. v. Greening, 
[1913] 3 K. B. 846 ; 83 L. J, K. B. 195 ; 100 L. T. 
720 ; 29 T. L. B. 732 ; 23 Cox, C. C. 001 ; 9 Or. 
App. Bep. 105, C. 0. A. 

Anmyiaiions : — Refd. R. v. Ellor (1920), 90 L. J. K. B. 218. 
Mentd. K. v. Alexander (1913), 9 Or. Apx). llep. 139. 

8382. Threat to commit adultery.] — B. r. Ellor, 
No. 8349, mite, 

8383. Suspicion of adultery.] — B. v, Kelly, No. 
8379, ante, 

8384/ .] — B. V, Birchall, No. 8353, ante. 


G, In Combat 
(a) Deliberate Contest. 

8385. Murder if deadly weapons used.] — B. v, 

Whiteley (1829), 1 Lew. C. C. 173. 

8386. Duelling.] — B. v. Morgan, No. 8241, 

ante, 

8387. .] — It is murder to kill in a 

duel, though the person killed in what is termed 
equal fight. — Darcy (Lord) v, Markham (1616), 
Hob. 120 ; 80 E. B. 270. 

AnnotcUions : — Mentd. R. v. Becre (1098), 12 Mod. Rei?. 218 ; 
R. V. Nun (1714), 10 Mod. Rep. 180. 

8388. .] — B. V, Taverner (1616), 3 

Bulst. 171 ; 1 Boll. Bep. 360 ; 81 E. B. 144. 
Anmtation : — Consd. R. v. Rice (1803), 3 East, 581. 

8389. .] — B. V, Oneby, No. 8239, ante. 

8390. .]— If one kill another in a 

deliberate duel, under provocation of charges 
against his character <& conduct, however grievous, 
it is murder in him & liis second. — B. v. Bice (1803), 
3 East, 581 ; 102 E. B. 719. 

8391. — .] — When, upon a previous 

arrangement, & after tliere has been time for 
the blood to cool, two persons meet with deadly 
weapons, & one of them is killed, the party who 
occasions the death is guilty of murder. — B. v. 
Young (1838), 8 C. & V. 644. 

Annotation: — Reid. R. v. Coney (1882), 8 Q, B. D. 531. 

8392. .] — Where two persons go out 

to fight a deliberate duel, death ensues, all 
pei*sons who are present, encouraging & ijrornoting 
that death, will be guilty of murder. — B. v. Cuddy 
( 1843), 1 Car. & Kir. 210. 

Annotation : — Refd. R. r. Coney (1SS2), 8 Q. B. D. 534. 


8393. *.] — When the combat is not 
an act of deliberation, but ensuing upon a sudden 
quarrel, & one of the combatants is killed, no 
advantage being taken, or sought, the law, in 
consideration of human weakness, regards this 
homicide not as murder but as manslaughter. 
But when the duel is premeditated, there being 
time for cooling, & an appointment made to fight 
with deadly weapons, one is killed, all who are 
present encouraging the conflict incur the guilt of 
murder (Cress well, J.). — B. v. Grant (1844), 
8 J P 1 39. 

8394. — ^ .I—Anon. (1547), Bro. N. C. 

49 ; Keil. 136 ; 73 E. B. 868. 

8395. Manslaughter if contest is unlawful — 
Jousting.]— Anon. (1495), Y. B. 11 Hen. 7, fo. 23, 
X)l. 14. 

Annotaiion : —Refd. R. v. Coney (1882), 8 Q. B. D. 534. 

8396. Fencing with sheathed rapiers.] — 

Chichester’s Case (1647), Ahwn, 12 ; Post. 260 ; 
82 E. B. 888. 

Annotation : — Refd. Anon. (1052), Sly. 337. 

8397. Prize fight.]— B. v. Ward (1789), 1 

Eiist, P. C. 270. 

Annotaiion: — Refd. R. v. C(>ii(*y (1882), 8 Q. B. D. 534. 

8398. 7 .] — An indictment for man- 

slaughU.T charge^d, that A. gave to the deceased 
divers mortal blows at P., in the county of M., & 
that deceased languished died at D. in the 
county of K. ; & that prisoner was then there 
aiding in the commission of the felony : — Held : 
th(‘ indictment was good. — B. v. ilARiniAVE (1831), 
5 C. & P. 170 ; 1 Nev. & M. M. C. 299. 

Anrwtafiorts : — Refd. R. r. (joney (1882), 8 Q. B. D. 534. 
Mentd. R. r. O’Brian (1844), 1 Don. 9 ; U, v. Boyes (18t)l), 
1 B. & S. 311. 

8399. .] — B. V. Whiteley, No. 8385, 

aiiie. 

8400. Manslaughter during lawful contest — 
Unlawful act.] — There is nothing unlawfid in spar- 
ring, unless, pe*rhaps, the men fight on until they 
are so weak that a dangerous fall is likely to be the 
result of the continuance of the game. Tliendore, 
exct‘pt in the latter case, death caused by an 
injury received during a sparring match does not 
amount to manslaughter. — B. v. Young (1806), 
31 ,1. P. 215 ; 10 C^ox, C. C. 371. 

AnmAation : —Refd. R. v. Coney (1882), 8 Q. B. D. 534. 

8401. •] — If, while t‘ngaged in a 

friendly game, one of the players commits an 
unlawful act whereby death is caused to another, 


her in the of corineetiou with her 
I)araijiour, & killed her with the 
chopper : — Held : the conviction iiiiiKt 
be altered to one of murder, ass aceuned 
went deliheratcly in yearch of the pro- 
vocation Bought to be made tJic mitiga- 
tion of Ids offence, & under the circum- 
stances disclosed it could not he said 
that he was deprived of stdf -control 
by grave & sudden iirovocation.— R. 
V, LociiAN (188(>), I. L. R. 8 All. 635. — ■ 
IND. 

8383 i. Suspicion of adultery,] — Upon 
the trial of a person charged with the 
murder of his vife, it was proved that 
accused had entertained well-founded 
suspicions that his wife had formed a 
criminal intimacy with another person ; 
that one night deceased, thinking that 
her husband was asleep, sRjalthily left 
his side ; that ac;cuscd t ook up an axe 
& followed her, found her in conversa- 
tion with her paramour in a public 
place, & immediately killed her : — 
Held : the act of accused constituted 
the crime of murder, the facts showing 
“ grave & sudden provocation so as 


liomieidc not amounting to imu'der. — 
R. V. Mohan (1880), I. L. U. 8 All. 622. 

— IND. 

8383 ii- .] — If a husband kill his 

wife w'heu she is not in the act, but upon 
discovers^ of evidence of her adultery, 
he is guilty of murder. — K. v. 1*asc()E 
(1884), 2 «. C. 427.— S. AF. 

h. Killmy after deliberation.] — ^A 
man was tried for the murder of his 
wife, wdio had been unfaitliful. Tlic 
jury w^ere charged that even although 
the act might not have been long 
planned, the nature of the w'oapou & 
the force with which it w^as used luatle 
the act wilful murder apart from 
special defence, & in a sane man 
neither jealousy nor drink nor both 
combined could make such a crime 
less than murder: — Held: guilty. — ■ 
Il.M, Advocate v. Aitkin (1902), 4 
Adam, 88. — SCOT. 

PART XXXIII. SECT. 1, SUB- 
SECT. 1.— G. (a). 

8388 i. Mtirder if deadly iveapcmn 
-Duelling,] — Homicide in a duel 


amounts to murder, Sc malice is in- 
ferred in law' from the commission of 
the olTcnco it f4elf. —L ynch’s Cask 
(1842), Ir. Cir. Rep. 677.— IR. 

8386 ii. - .1 L. w'as oceustid 

of murder, lu* liaving in a duel mortally 
wounded M., of w'hieli wound M. died 
almost instantly : — Held : killing in a 
duel prosmncH malice, & if nothing but 
the killing is proved, accused must be 
found guilty.' -Landalk (1826), Hh. 
Just. 163.- 

k. Manslavyhter if contest is nn- 
lawful — Uioiiny. h~y^ here death results 
in a ilght between two bodies of men 
deliberately fighting together, a greater 
ju'oportioii of the men composing both 
sides being armed wit/h deadly w'^eapons, 
& it btung further apparent from the 
evidence that the man slain was an 
adult, & that no unfair advantage was 
taken by the one side or the other 
during the tight, the offence committed 
Is cul]>able homicide, but does not 
amount to murder. — ^B amshere (Khan) 
V. R. (1880), 1. L. R. 6 Calc. 154 ; 8 
C. L. R. 158.— IND. 
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he is giiilty of manslaughter. The act would be 
unlawful if the person committing it intended to 
produce serious injury to another, or if, committing 
an act which he knows may produce serious 
injury, he is indifferent & reckless as to the conse- 
quence. — It. V, Bradshaw (1878), 14 Cox, C. (k 83. 

8402. R. V. Moore (1808), 14 

T. L. R. 229. 

(6) Sudden QuarreL 

8403. When amounting to murder — Intended 
use of deadly weapon.] — R. v. Mason, No. 8315, 

8404. '.] — R. V. Anderson (1810), 1 
Russell on Crimes Misdemeanours, 8th ed. 075. 

8405. .] — If two persons quarrel, & 

begin to fight, on equal terms, when one, finding 
liiniself not ec^ual to his adversary, runs away, & 
being pursued, draws his knife, & when overtaken 
by his adversary, stabs him, if death ensue, this 
would b(^ only manslaughter. But if, before the 
conflic;t began, the party had drawn his knife in 
cool blood, in ctise death had ensued, the offence 
would have been murder. — R. v, Kessal (1824), 1 
C. & P. 437. 

8406. .] — R. V, Lanostaffe, No. 8330, 

ante. 

8407. Strangulation with rope.] — If 

two persons fight, & one overpower the other, & 
knock iiim down, & jmt a rope round his neck, 
strangle liim, this will be murder. — R. v. Shaw 
(1834), (i C. P. 372. 

8408. .] — If a person, being in posses- 

sion of a deadly weaxjon, enter into a cont est with 
another, intending at the time to avail himself of 
it, & in the course of the contest actually use it 
kill the other, it will be murder ; but if he did not 
intend to use it when he began tlie contest, but 
used it in the heat of iJassion, in consequence of an 
attack made upon him, it will be iminslaughfcr. 
If he use it to ijrotect his own life, or to protect 
Jiimself from such serious bodily harm us would give 
him a ivasonable aj^prehension that his life was in 
immediate danger, having no other means of 
defence, & no moans of escai)e, 6c retreating as 
far as he can, it will be justifiable homicide. — R. v. 
Smith (1837), 8 C. & P. 160. 

Annotation : —Refd. K. v. 8ymomlsoii (I89()), GO J. 1\ 645. 

8409. .] — R. V. Noon, No. 8347, ante. 

8410. .J — R. V. Eagle, No. 8320, a?ite. 

8411. .] — R. V. Selten, No. 8308, ante. 

8412. — Killing person interfering in 

quarrel.] — R. v. Bourne, No. 8368, ante. 

8413. “ Fighting up & down.’’]— “ Fight- 

ing up 6c down ” is calculated to j)roduce death, 6c 
the foot is an instrument likely to prodTicc death. 
If deatli hapi>cns in a fight of that descriiition it 
is murder & not manslaughter (Bayley, .J.). — 
Thorpe’s Case (1829), 1 Lew. C. C. 171. 

8414. Who is aggressor immaterial.] — R, 

V. Thomas (1013), 2 Bulst. 147 ; 80 E. R. 1022. 

8416. When manslaughter.] — Daveu’s Case 
(1623), Godb. 288 ; 78 E. R. 109. 


8416. -.]-— R. V. Walters, Bradshaw & 
Cave (1088), 12 State Tr. 113. 

8417. ,] — After mutual blows between 

prisoner & deceased, prisoner knocked f-he deceased 
down, &, after lie was upon the ground, stamped 
upon Ms stomach & belly wdth great force : — Held: 
manslaughter only. — R. v. Ayes (1810), Russ. & 
Ry. 100, C. C. R. 

8418. .] — R. V. Canniff (1840), 9 C. & P. 

359. 

Anndation : — Mentd. U. v. Savidije (1911), 7 Or. App. Hop. 

34 

8419. — .] — R. V. Grant, No. 8393, ante. 

8420. .]— R. V. Bond (1877), 14 Cox, C. C. 2. 

8421. .J — The right of self-defence does not 

justify counter-blows struck with a desire to fight. 

If two men fight, & one unfortunately kills 
another, then, they being engaged in an unlawful 
occupation or business, the killing of either by th(3 
other is manslaughter, even if it be by accident, <fc 
is a crime in point of law, although the crime varies 
in degree of gravity (Lindusy, J.). — R. v. Knock 
( 1877), 14 Cox, C. C. 1. 

Annotation : — Refd. 11. v. Coney (1882), 8 Q. B. fl. 534. 

3422. Unpremeditated use of deadly 

weapon.] — R. v. Morley (IjORD) (1000), 0 State 
Tr. 770 ; 1 Sid. 277 ; 82 E. R. 1103. 

Annotations:- — Refd. II. v. Onoby (1727), 1 Burn. K. B. 17. 

Mentd. R. v. Mawgridge (1700), Kel. 119; K. v. Scaife 

(1851), 2 Den. 281. 

8423. By onlooker.] — R. v. Maw- 
GRIDGE, No. 8300, ante. 

8424. .J — R. V. Byron (Lord) (1705), 

19 State Tr. 1177. 

8425. ,] — R. V. Tayxor, No. 8345, 

ante. 

8426. .] -If on any sudden quarrel, 

blow’s i:>ass without any intention to kill or injure 
another materially, & in the course of the sciiffle, 
after the x:)arties are heated by th(i contest one 
kill the other with a deadly weapon, it is only 
manslaughter. — R. v. Snow U770), 1 Leach, 151 ; 
1 East, P. C. 211. 

8427. .J-~R. Rankin (1803), Russ. 

& Ry. 43. 

8428. — .] — R. V. Anderson, No. 8404, 

ante. 

8429. ~ .] — R. V. KESSiVL, No. 8105, ante. 

8430. — .l—R. V. Smith, No. 8108, ante. 

8431. ~ .] — Two persons havdng agreed 

to tight with knives, the challenger, having 
rt‘asonable ground to apx^rehend that the other lias 
armed himself, stabs 6c kills him: — Held: man- 
slaughter only. — R. V. Edwards (181 1), 8 .1. P. 138. 

8432. .] — R. V. Noon, No. 8347, ante. 

8433. .] — R. V. Eagle, No. 8320, ante. 

8434. .] — R. V. Selten, No. 8308, ante. 

8435. Blow intended for one causing death 

of another.] — If on a sudden quarrel between two 
parties of keelmen 6c soldiei's, the blow intended 
for an individual of the one party would, if death 
ensues, have amounted only to manslaughter, it 
will be only manslaughter, tliough by accident it 
kill another. — R. v. Brown (1770), 1 I^each, 148 ; 
1 East, P. C. 245. 


PART XXXIIL SECT. 1, SUB- 
SECT. l.-G. (b). 

1. When amounting to murder — Use 
of deadly weapon — After parties had 
separated,] — P. & D. were in the house 
of the latter, I>oth a little intoxicated. 
1). struck his wife, & on V. interfering 
a souffle began. Wliile the souffle was 
going on, D. struck P. twice. On 


getting up, P. kic/ked him on the side 
& arm, & then ran acrc»8s the garden, 
ot over a brush fence into ttie road, & 
ared 1). three limes to come on. lb 
seized a stick from near ttie stove «Sc 
ran t-o^^'al•ds 1*. In trying to cross the 
fence lie fell to his knees, & P. came 
forward & took the stick out of his 
hand. He got up, & as ho wont over 


the fence P. struck him on the lioad 
with it. The wife entreated him to 
spare her husband, hut he struck him 
a second time, when ho fell, & again 
while on the ground, from which ho 
never rose ; — Held : the evidence was 
sutticlent to go to the jury to est^i-blish 
a charge of murder. — R. v. McDowell 
(1865), 25 U. C. R. 108.— CAN, 
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Sect, 1. — Homicide: Sub-sect, {a) d: (6).] 

II, In course of Resistance to legal Process, 

(a) Lawful Arrest, 

8436. Murder — Arrest under warrant — Notice 
by otBicer.] — Sissingiiurst House Case (1073), 1 
Hale, P. 0. 402. 

8437. .] — R. V, Curtis (1750), 

Post. 135. 

8438. ,] — On an indictment for 

the murder of a constable in the execution of his 
office, it is not necessary to produce his appoint- 
ment ; it is sufficient if it be proved that he was 
known to act as constable. — R. v, Gordon (1789), 
1 Leach, 515 ; 1 East, P. C. 315. 

Annoiation : — Reid. Butler v. Ford (1833), 1 Cr. & M. 662. 

8439. Officer executing process.] — If deft. 

kill an officer who is about to execute legal process 
upon him, he is guilty of murder, though the 
officer do not use woi‘ds of arrest, or express his 
intention of making an arrest. — l^EW’s Case (1630), 
Cro. Car. 183 ; 79 E. R. 760. 

^ 8440. .] — An attacliment issued & 

signed by the county clerk in his own cause is 
legal process ; &; if the officer be resisted killed 
in the execution of it, such homicide will be 
murder.^ — Ij. v. Baker (1775), 1 Leach, 112; 1 
East, P. C. 323. 

8441. Arrest for breach of the peace — 

Knowledge by accused of authority of officer.] — If 

upon a sudden affray tlie constable Sc his jussistants 
come by authority of law 1 o suppress the affray & 
preserve tlie j^eace, & in executing their office the 
constable or any of his assistants is killed, it is 
murder, although the murderer did not know tlui 
party killed. — Y onu’s Case (1586), 4 Co. Rep. 
40 a ; 70 E. R. 984. 

Amiotnfions : — Refd. H. r. Tooloy, Arch Sc Lawson (1709), 

11 Mod. Kcp. 242. Mentd. Walker’s (’use (1599), 4 C’o. 

Rep. 41a; R. v. Munoes (1740), 7 Mod. Rep. 31.'). 

8442. Arrest for felony without warrant.] 

— Killing an officer will be murder, though he has 
no w’arrant, Sc was not present when the felony 
was committed, but takes the j^arty upon a charge 
only ; Sc though that charge does not, in terms, 
specify all the particulars necessary to constitute 
the felony.— R. v. Ford (1817), Russ. Sc Ry. 329, 
C, C. R. 

8443. .] — Feri-ets are animals kt‘pt in 

a state of conhnement within Larceny Act , 18(>1 
(c. 96), s. 21, Sc therefore pei*sons resisting appre- 
hension by a xjolice officer, wlio fimis them in 
possession of a ferret wliich they kn(‘W to be stolen, 
arc guilty of murder, if such re.sistanc(^ directly 
results in the police officer’s death.^ — R. Siierriff 
( 1903), 20 Cox, C. C. 334. 

Annotalio7i : — Mentd. Nye v, Niblctt (1917), 16 L. G. R. 57. 

8444. Knowledge by accused that 

deceased was an officer.] — Killing an officer who 
aitemj>ts to arrest a man, wdll be murder, though 
the olficer had no warrant, Sc though the man ha.s 
done nothing for which he was liable to be arrested, 
if tile officer lias a eharge against him for felony, 

the man knows the individual to be an officer, 
though the officer do not notify to him tliat he lias 
such a charge. — R. v. AVoolmer (1832), 1 Mood. 
C. C. 334. 

Annotation FoM, R, r. Bentley (1850), 14 J. R. 671. 


8445. Intention to inflict injury or to 

escape.] — If a prisoner, having been lawfully 
apprehended by a constable on a criminal charge, 
uses violence to the constable, or to any one law- 
fully aiding or assisting him, wliich causes death, 
& does so with intent to inflict grievous bodily 
injury, he is guilty of murder ; & so, if he does so 
only with intent to escape. But if, in the course 
of the struggle, he accidentally causes an injury, it 
would be manslaughter. — R. v. Porter (1873), 12 
Cox, C. C. 444. 

g 440 . Resisting constable in exercise of 

duty.] — If a police constable, on being sent for at 
a late liour of the night to clear a beerhouse, do so, 
Sc one of the persons, on leaving the house. Sc 
being told to go away, refuse to do so, Sc use 
threatening language, the police constable is 
justified in laying hands on him to remove him ; 
Sc if he cut the police constable with a knife, with 
intent to do grievous bodily harm, this is a capital 
otTence ; Sc the fact of the police constable having 
laid hands on the party, would not have reduced 
the crime to manslaughter, if death had ensued. — 
R. V, Hems (1836), 7 0. & P. 312 ; 3 Ncv. Sc 
M. M. C. 433. 

8447. .]--R. r. Hagan, No. 8361, anie, 

8448. .] — If a keejicr attemi>ting law- 

fully to apprehend a poacher, be met with violence, 
Sc in opposition to such violence. Sc in self-defence, 
strike the poacher, Sc then is killed by the }>oacher, 
it will be murder. — R. v. Ball, G id dings Sc 
Payne (1832). 1 Mood. C. C. 333. 

8449. Resistance to sherllT or his officers.] 

- R. V, Rogers (1735), Post. 311. 

An?iotation : — Apid. R. V. Davien (1861), 8 Gox, C’. C. LS6. 

8450 . Resistance to bailiff.] — R. v, 

Standlie Sc Andrew^s (1663), 1 Hid. 159; 82 
E. R. 1031 ; sub nom, 8t.\nly Sc Andrews’ 
Case, 1 Keb. 584 ; Kel. 86. 

8451. .]— In order to make the killing 

a baililT, in resisting the execution of 
I>rocess in a civil action amount to murder, it 
seems to be necessary to prove the writ- os well as 
the sherilf’s warrant to the bailiif. Such homicide 
will not amount to murder, if the bailill attempt 
to execute a writ without a non omitias clausi? 
within an exclusive liberty. — R. r>. Mead (1817), 2 
Stark. 205 ; Holt, N. P. 593, N. P. 

Annotation :• -Refd. AclamH v, OHbaldcston (1832), 3 B. Sc 

Ad. 489. 

8452. Resistance to lawful arrest by game- 

keepers.] — Snooke’s Case (1585), Sav. 67 ; 123 
E. R. 1016. 

8453. .] — Where gamekeepers had 

seized two pei'sons who were poacliing in the night. 
Sc they, liaving surrendered, called to a third, who 
came up Sc killed one of the gamekeepers, this is 
murder in all, though tlie two struck no blow. Sc 
though the gamekeepei*s had not announced in 
what capacity they had appi’chended them. — R. v, 
Whjthorne (1828), 3 C. Sc P. 394. 

8454. .] — If the keeper be killed in 

the attempt to apprehend, under Night i'oaching 
Act, 1828 (c. 69), s. 2, th(i offender will be guilty 
of murder, though the keeper hml previously 
struck th<‘ offender or any of Ids pai ty ; if he 
stnick in self-defence only, Sc to diminish the 

HlaiiKldci*. Tlu^ judkc refused ho to 
direct the jury, on the Kfonnd tlial 
there was no evidence t hat the arrcnL 
was made with unnoccHHuiy violence : 
— Held: the direction was right. — K. 
r. Morujhon (1889), 10 N. 8. W. L. R. 
197.— AUS. 


PART XXXIII. SECT. 1, SUB- 
SECT. l.—H. (a). 

m. Whfii murder — Officer exendinu 
2 }rocc 88 — Plea of tinneceittiary iHolence.] 
■ — -M. on his trial for th(‘ murder of S., 
a eonstahle, stated that S. in attempt- 
ing to arrest him, had used unneeCHsary 


violence, & that in order to prottict him 
self he had shot the eonHt^hle. Counsel 
: for prisoner asked the judge to direct 
1 the jury that if the arrest, though 
legal, was made with uuniNie^Hary 
violence, amounting to an assault, 
i prisoner was only guilty of man- 
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violence illegally used against liiin, & not vindic- 
tively to punish. — R. v. Ball (1832), 1 Mood. 

O. C. 330. 

Annotations : — Befd. R. v. Price (1835), 7 C. & P. 178. 

Mentd. R. v. Lines, [1902] 1 K. B. 199. 

8455. .] — Tlie interference by a game- 

keeper, with persons found armed in the pursuit 
of game, on the lands of an adjoining proprietor, 
without any attempt forcibly to apprehend, is 
not a sufficient provocation to reduce a malicious 
woimding & killing to manslaughter. — R. v. 
Wakner (1833), 6 0. & P. 525 ; 1 Mood. C. C. 
380 ; 1 Nev. & M. M. C. 304. 

Annotation : — Reid. R. v. Addia (1831), 6 C. & P. 388. 

8456. .]— R. r. Taylor (1836), 7 C. 

P. 200 ; 3 Nev. M. M. P. 423. 

8457. Unless keeper uses unneces- 

sary violence.] — If the keeper merely sought to 
apprehend prisoner, who was in the pursuit of an 
unlawful object, & the dofith of the former ensued, 
the crime would be one of murder. If the keeper 
resoi’ted to any sort of violence or threats, or 
did any act beyond what he had authority to do, 
& prisoner forcibly resisted, lie would be justified in 
such resistance, even althougli death resulted, 
provided he used no more violence than was 
necessary to protect liinxself from the other’s 
attach. If where the contest had thus commenced 
illegally on the part of the keeiier, prisoner resorted 
to more ^dolence than was necc^ssary to repel his 
assailant, his crime would be that of manslaughter. 
If , in the course of a stiaiggle which had commenced 
by some unauthorised act of the keeper, he became 
dLsabl<*d, <te prisoner, taking advantage of his con- 
dition, deliberately, &. when the struggle was at an 
end, gave him a deadly wound, the law itifeis it to 
be an act of murder (Aldiorson, B.). — R. v. 
Ej.slky (1814), 3 [u T. O. S. 0. 

8458. Arrest by servant of owner of 

property.] — If the servant- of the owner of propert y 
lind a luirty actually committing an oiTence 
against 7 & 8 Goo. 4, c. 29, apprehend him und(‘r 
sect. 03 of that Acd, A, while taking the iiai'ty to 
a magistrate*, such iiarty kill him, tliis will be 
murder ; but if the servant eitJi(‘r did not see liim 
in the actual commission of the olTcnce, or be 
t aldrig him to any other place than before a magis- 
trate, it will not be murder. — R. v. Gurran (1828), 
3 G. & P. 397. 

{b) Arrest informed or lUajaL 

8459. When murder — Arrest under warrant — 
Informality in warrant.] — K. v. Anon, {eirca 1790), 
cited in 8 Terra Rep. at x>* 455 ; 101 E. R. 1480. 

8460. Officer executing process — Error in 

process.] — To kill an office* r who is ejxecuting 
jirocess, or a magistrate who is jjreserving the^ 
peace, is murder ; for the law presumes malice, 
notwithstanding there be error in tlie i^rocess, or 
the arrest be made in the night.- — Mackalley’s 
Ease (1011), 9 Go. Re*p. 01 b. ; (d’o. Jac. 279 ; 77 
E. R. 824. 

.imudalions : — Reid, tleydon's Case (1613), 11 Co. Rep. 5 a ; 

HodffOH V. Mark.H (1618), (’ro. Jae. 485 ; R. v. IMiuamer 

(1701), Kel. 107 ; It v. Tooley (1709), 11 Mod. Itep. 242 ; 

Smith V. llouoUier ll73l), Cuiiii. 89 ; R. r. Davies (1861), 


8 Cox, C. C. 486 ; Galliard v. Laxton (1862), 2 B. & 8. 363. 
Mentd. R. v. Cary (1616), 3 Bulat. 206 ; Waite v. Stoke 
Hundred (1618), Oro. Jac. 496 : Hollowaye’s Case (1628), 
W. Jo. 198 ; Gwlnne v. Poole (1692), 2 Lut. 1560 ; Jack- 
son V. Humphreys (1706), 1 Salk. 273 ; Swann v, Broome 
(1765), 1 Win. Bl. 526 ; R. v. O’Brian (1844), 1 Den. 9 ; 
Barnacott v. Passmore (1887), 51 J. P. 821. 

8461. Arrest illegal — Express malice.] — R. 

V, Elsley, No. 8457, ante, 

8462. .] — A foreigner on board 

an English ship on the high seas is subject to the 
law of England, &, therefore, if he there does an 
act which is a criminal offence by the law of 
England, he may be punished for it by that law, 
& may, by viiAue of 18 & 19 Viet. c. 91, s. 21, be 
tried for the offence before any ct. of justice in 
the Queen’s dominions, having cognisance of such 
crimes when committed within its limits, within 
whose jurisdiction he may be brought ; for when 
so brought, he is, within the language of the act, 
“ found within its jurisdiction.” Nor is it 
material, as to the liability of the foreigner to 
punishment or to the jurisdiction of the ct. to try 
him, that he was illegally & by force taken on 
board the English ship & there detained in custody 
at the time of the committal of the offence, the 
act -alleged to be a crime not being committed for 
the purpose of releasing himself from the illegal 
duress. Therefore, where a foreigner who, being 
illegally arrested in a foreign town & taken & kept 
in custody on board an English ship on the high 
seas, shot dead the officer who arrested him, out 
of malice prepense, & not with a view to escape, 
his conviction for the murder by the Central 
Criminal Ot-., within whose jurisdiction lie was 
brought for trial : — Held : good. — R. p. Lopez, 
R. Sattleh (1858), Dears. B. 525; 27 
L. J. M. G. 48 ; 30 L. T. O. 8. 277 ; 22 .1. P. 84 ; 
4 Jur. N. 8. 98 ; 0 W. R. 227 ; 7 Cox, G. C. 431, 

G. R . 

Amwtatiojis : — Refd. Cainmell r. Sowell (1860), 6 .Tur. N. S. 
918 ; K. Leslie (1860), 8 Cox, C. C. 269 ; R. r. Tivnari 
(1861), 10 L. T. 499 ; R. v. Anderson (1868), L. R. 1 
C. C. II. 161 ; The Prinecss Royal (1870), 39 L. J. Adm. 
43 ; R. V. Koyn (1876), 2 Ex. D. 63 ; R. v. Carr (1882), 10 

Q. B. D. 76. 

8463. Premeditated attack on escort — 

Informality in warrant not known to accused.] — 

Iv. D. were arrested in England upon Irish 
warrants which were not backed in England, & 
which did not specify with what particular felony 
they were chai’ged. They were brought before a 
magist rate r(;manded. When being conveyed in 
a xiolicti van through the streets of Manchester in 
the daytiiiie, iirisouers, armed with revolvers, 
attacked the van, the police sergeant in charge of 
it was shot by one of prisonci*s, & K. & I), escaped. 
Upon the trial of prisoners for wilful murder, it 
wtis contended that the arrest of K. &> D. being 
illegal by reason of the inforrnalit y of the warrants, 
the offence committed amounted only to man- 
slaughter ; — Held : in view of the facts that K. cV5 
1). had been for some time in custody, that the 
informality of the warrants was unknown to 
])risoners, & that tlu‘y deliberately, with pre- 
meditation, devised & carried out the attack 
which resulted in the death of the police sergeant, 
the offence wius murder & not manslaughter. 

R. Allen (L8t37), 17 L. T. 222. 


PART XXXIII. SECT. 1, SUB- 
SECT. 1.— H. (b). 

n. When manslaiKjhter — Arrest uiiih r 
\rarrarU — Material defeel in warrunf.l 
— Bhoothiff a 8horifl”8 bailitr, who 
attempts to arrest uiidc'i* a wari'aiit- 
rogular on tlio face of it, but dated 
prior to the writ on which it is founded : 
• — Held : to bo manslaughter only. — 


R. r. Dklkany (1828), Jebh, Cr. & Rr. 
('as. 88.—1R. 

0 . justifiable hoinieide — Illegal 

arrest.]— ■ A. tUiiuesc is eiitilled to 
laud ill the colony on pay incut of £10 
poll-tax. Any detention of such 
Cldnoso hy the authority of the (Jovt. 
on board ship after such tender is 


an illegal iiuprisouiuent. Setuhlc : if* 
while so illegally imprisoned prisom'r 
(Mideavouring to escape from such 
illegal custody be violently resisted, & 
j in order to overcome tlds resistance &; 

; gain his freedom necessarily kill those 
j who resist him, this is not murder, but 
t justlflable homicide . — Kx p. Woo Tin 
I (1888), 9 N. S. W. L. R. 493.— AUS. 
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i^c^. 1. — Hom icide' : S ub-sect. 1, H, (b) 

8464. Manslaughter — Arrest under warrant — 
Material defect in warrant.] — If an officer be killed 
in attempting to ai'rest A. B, baronet, tinder a 
warrant against A. B. knight, it is manslaughter 
only. — F kriieii'« Case (1034), Oro. Gar. 371 ; 79 
E. 11. 924. 

Annotat umti : — Refd. K. v. Tooley (1701)), 2 Ld. Ilaym. 1296 ; 
.Tarmain v. Hooper (1S43), 7 Scott, N. It, 663. 

8465. .] — R. V. Anon, (circa 

1784), cit^-d in 6 Term Rep. at p. 123 ; 101 E. R. 
409. 

8466. Warrant too general.] — ^A 

warrant, leaving a blank for the Christian name 
of the person to be apprehended, & gi^dng no 
reason for omitting it, but describing him only as 
the son of T. tSi stating the charge to be for assault- 
ing A., without particularising the time, place, or 
any other circumstances of the assault, is too 
general & unspecific. A rc^sistance to an arrest 
thereon, & killing the pei*son attempting to execute 
it, will not bo murder. — R. v. llooo (1830), 1 
Mood, il C. 281, C. C. R. 

Aniiotaliovs : — Consd. Hodgiiis v. Poc (18()7), 16 W. R. 224. 
Refd. Hoye V. Rush (1840), 1 Man & G. 775 ; Howard r. 
Gossett, Gossett v. Howard (1847), 6 State Tr. N. 8. 319. 

8467. Issued by unauthorised person.] 

— If a constable, having a warrant to apprehend 
A., gave it to Ids, the constable’s son, who, in 
attempting to arrest A., was stabbed by him with 
ix knife,. which A. happened to have in liis hand at 
the time, th(? constable then being in sight, but 
a quarter* of a mile otl : — Held : this arrest was 
illegal, A if death had ensued, this would have been 
manslaughter only, unless it were shown that A. 
had prepared the knife befortdiand to resist the 
illegal violence. — R. r. Patienc^e (1837), 7 C. A P. 
775. 

AmuddUion : — Refd. Galliard v. ]jaxtou (1862), 2 B. & 8. 363. 

8468. Warrant not in possession of 

constable.] — In oj’der to justify an arrest, even by 
an officer’, und(?r a warrant, for a mere mis- 
demeanour, it is necessary that he should have 
the warrant with him at the time. Tlu’refore, 
in a case where the officer, although he had seen 
the w' arrant, had it not with him at the time A 
it did not ai)pear that the par’ty knew of it, the 
arrest was not lawful ; A the person against whom 
the warrant was issued resisting his apiirehension 
A killing the officer : — Held : it was not murder ; 
A prisoner was convicterl of manslaughter oidy.— 
R. V. Chapman (1871), 12 Cox, C. C. 4. 

Anmdaiion: Refd. Codd r. Cube (1876), 1 Kx. D. 352. 

8469. .] — R. \i. C/AKEY (1879), 

14 Cox, C. C. 214. 

8470. Arrest illegal — Knowledge by ac- 

cused of illegality.] — If a constable arrest a woman 
illegally as a disorderly person, A confine her in the 
round-house, A a pei*son, endeavouring to release 
her from such confinement, suddenly A without 
any precedent malice, kill a man who is acting by 
the command A in aid of the constable, it is man- 
slaughter only, A not murder.-— R. Toopey 

(1709), 2 Ld. Raym. 129(3; 11 Mod. Rep. 242 ; 
Post. 312, 315 ; 92 E. R. 349 ; sub nom. Reform- 
ing (^’ONSTABEES CASE, ITolt, K. B. 485. 

Ann/)ififiorhS : — Consd. R. v. Giirtis (1756), Post. 135 ; 11. v. 
Weir (1823), 1 B. A C. 288 ; R. r. Warner (1833), 1 Mood. 

(J. C. 380 ; R. r. Allen (1867), 17 L. T. 222. Refd. H. v. 
Adcy (1779), 1 Leach, 206 ; Timothy v. Simpaon (1835), 

1 Cr. M. A R. 757 ; R. v. Davis (1861 ), Le. A Oa. 64. 

8471. -— .] — Qu. : whether a woman, 
who, in a transport of i^assion, kills a peace officer, 
who is about to take the man she coliabited with, 


to prison, under a warrant which turns out to bo 
illegal is guilty of murder or manslaughter. — R. v, 
Adey (1779), 1 Leach, 206. 

I 8472. .] — Attempting illegally to 

I arrest a man is sufficient to reduce killing the per- 
son making the attemijt to manslaughter, though 
the arrest was not actually made, A though the 
pei*son had armed himself with a deadly weapon 
to resist such attempt ; if prisoner was in such a 
situation that he coffid not have escaped from the 
arrest ; A it is not necessary that he should have 
given warning to the pei*son attempting to arrest 
liim before he struck the blow. — R. v. Thompson 
( 1825), 1 Mood. C. C. 80, C. C. R. 

8473. .]— If a constable take a man 

without warrant, upon a charge wlxich gives him 
no authority to do so, A prisoner runs away A is 
pursued by S., who was with the constable all the 
time, A charged by him to assist, A the man kill S. 
to prevent his retaking him, it will not be murder 
but manslaughter only, because the arrest was 
illegal. 

Therefore where 8. was in such circumstance’s 
stabbed :~Held : prisoner must be acquitted on 
an indictinent under 43 Geo. 3, c. 58, charging liim 
for feloniously, wilfully, maliciously, A unlawfully 
cutting S. — R. V. ClJKVAN (1826), i Mood. C. C. 
132, C. C. R. 

8474. .] — R. V. Cprk’AN, No. 8458, auic. 

8475. Person killed in assisting ar- 

rest.] — R. V. Phelps, No. 8268, (nde. 

8476 . Not where unnecessary violence 

is shown,] — ^A constable has no right to arrc’st A 
handcuff a disorderly pei'son known t o him, unless 
he be committing or on the point of committing 
a breach of the i)eace, A the person so attemj)te(4 
to be arrested A his companions are jus(ifi(?d 
in using necessary force to jirevent such an arrest, 
but if they combine to use unnecessary viohmee 
for that pnriiose, A in tlie course of that violence 
thc^ constable is killed, it is manslaughter A not 
murder ; but if the constable had given over all 
intention of making the arrest, A the man A his 
companiun.s, knowing it, continue their violence 
towards the constable, A he^is tliereby killed, it is 
murder in c^ach. — R. v. Locklky (1864), 4 E. A E. 
155. 

8477. Of poacher by private person. 

— A servant of (I attcmptc’d to ai> 4 )reheiid A., who 
was out at night poaciiing in a wood, A he; was 
killed by A. C. was neitlic’r the owner not* the 
occu 4 )iei* of tliCi wood, nor the lord of the manor, 
he having only the permission of the owner to 
])reserve game there : — Held : this was man- 
slaughter only in A. — R. v. Addis (1834 ), 6 C. A P. 
388. 

Antwtdtums : -Refd. li. v. Price (1835), 7 C. 8c 1*. 178 ; R. v. 
Price (1851), 15 J. P. 149. Mentd. Hiinmons v. Hiiiimoiia 
(1817), 5 Notes of Cases, 324. 

8478. -.] — If the servant of A., 
who is nut lord of the manor, find a night poacher 
on the land of B., A pursue him with intent to take 
him, this is such an att(’mpt at an illt;gal arrest, 
that, if the x>oacher shoot the servant with the 
gun he has in hLs hand, A kill him, this will be 
manslaughter only. — R. v. 14 avis (1837), 7 C. A P. 
785. 

8479. By press gang.] — 11. v. Broad- 

foot (1743), Post. 164. 

Annotedion : — Refd. Galliard v. Laxton (1862), 2 B. & S. 
363. 

8480. For ecclesiastical offence.] 

High Commission Case (1609), 12 Co. Rep. 49 ; 
77 E. R. 1329. 
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8481. By sheriff’s officer.] — li. v. 

Stocklky (1772), 1 East, P. 0. 310. 

8482. Illegal restraint of soldier.] — 11. v. 

WlTHEBS (1784), 1 East, P. 0. 233, 295, 300. 

AnnoicUion: — ^Consd. R. v. Holt (1793), 5 Term Hep. 43G. 

8483. Arrest by unauthorised person — 

Warrant of bankruptcy commissioner.] — If comrs. 
of bkp>i. issue a warrant to apprehend a bki3t., J 
direct the wan*ant “ To J. & W., our messengers, 

& their assistants,” etc., this warrant does not 
justify the apprehension of the bkpt. by any one 
who is not in the presence, actual or constructive, 
of J. or W. ; & therefore B., who was the assistant 
of W., in his business of a sheriff’s officer, is not 
justified in apprehending the bkpt. in the absence 
of W. & J., altliough B. has the warrant in his 
possession. If B., in attempting to take the bkpt., 
be struck down by the bki)t. with a stone, <fc, in a 
struggle which ensued, have a part of his nose 
bitten oil' by the bkpt., tliis, in case death had 
ensued to B., woidd liave been a case of man- 
slaughter only.— K. V. Whallp:y (1835), 7 (J. & Ih 
245. 

8484. Illegal execution of civil process.] — 

Cook’s Case, No. 8829, post. 

8485. .] — II. V. 8tevp:n80N (1759), 19 

vState Tr. 84(5. 

Annoiaiion : — Reid. R. v. Lopez, 11. v. Satlfer (1858), 22 
J. P. 84. 


7. In course of coinniHlunj luilatrful Act. 


8486. Intention to kill — Person killed not person 
Intended — Amounts to murder.] — II. v . .Salisbuiiy 
(1553), 1 Plowd. JOG ; 75 E. H. 158. 

8487. .] — Mansfeild’s Casp: 

(1507), Moore, K. B. 87 ; 72 E. II. 158. 

8488. .] — A., intending to kill 

B. his wife, gives her a poisoned apjde. B., how- 
ever, gives it to C., her (fiiild — wiiorn A. nev<T 
intended to kill — against A.’s Avish. (h eats the 
ai)ple & dic‘S. A. is guilty of the murder of C., 
but B., b(dng ignorant, is iiot^ guilty. — li. v. 
Saund1':ks a Arcjieii (1573), 2 Plowd. 173 ; Post. 
371 ; 75 E. 11. 700. 

AniLotatioJis : — ] R. i\ (lore (1011), Jenk. 290 ; H. r. 

I’luiumor (1701), Kel. 107. Mentd. R. v. McCfxfferty 
(1807), 15 W. R. J 


8489. .] — A. mixed poison in 

some iiK^diciiie sent by an apothecary to her 
Imsbaud, which did not kill him, but^ afterwards 
killed the apothecary, who to vindicate his 
reputation, tasted it himself, ha\dng first stirred it 
about : — Held : this is murdej' in A. — K. Gore 


(1611), 9 Co. Rep. 81 a; Jenk. 290 ; 77 E. R. 
863. 

Annoiaiion:- Refd. R. r, Plummer (1701), Kel. 107. 

8490. .] — An indictment for 
feloniously administering jicison to A. with intent 
to murder her, is not supported by evidence that 
y)risoner attempted to administer the poison to 
B., & that B. innocently gave it to A., who took it, 
A. being unknown to i)risonei‘. If the death c)f A. 
had ensued, prisoner would have been responsible. 
— II. V. Sharpe (1850), 14 J. P. (509. 

8491. .] — Upon a charge of 

murdering a person named by means of explosive 
grenades: — Held: (1) evidence of other deaths & 
wounds suffered by others at the same time was 
admissible for the purpose of proving tlie character 
of the grenades ; (2) evidence that A. was privy 
to a plot to murder B. by explosive machines 
was sufficient to go to the jury ou counts charging 
A. with the murder of C. accidentally killed by tlie 
explosion, with conspiring to murder him, & as an 
accessory to the murder. — R. v. Bernard (1858), 
8 State Tr. N. S. 887 ; 1 F. & F. 210. 

Annoiaiiotts : — Generally, Mciltd. R. v. Kolin (1 8G4), 4 P. & P. 

08 L R. V. Lomas (1913), 110 L. T. 239. 

8492. .] — (1) Although where it 

is clearly proved that prisoner wilfully gave the 
fatal blow, it is not necessary to show motive or 
personal malice, or a particular intent to kill 
deceased ; & if he killed A., meaning to kill B., it 
is clearly murder ; yet, where it is a main part of 
the proof that he killed dccc^ised, that h(^ meant to 
kill some one else, it is esseritial to prove that he 
liad an intent to kill sucli other person, & that 
such person was or might be supposed to be at or 
near tlie spot, at or about the time of the fatal blow. 

(2) A dying declaration of deceased carinot be 
admitted by the judge merely from Ills own 
notion of tlie nature of the wound as described, 
witliout any evidence that deceased, at the timi‘, 
believed himself about to die, unless, at all events, 
it be shown to have been such (us must necessarily 
hav(; caused d(‘.ath in a short time, & such as all 
men reasonably must suppose to be so. — -R. v. 
Cleary (1802), 2 F. & F. 850. 

Annotatum : — As to (2) Refd. R. v. Morgan (1875), 14 Cox, 

C. C. 337. 

8493. When manslaughter.] -—If a 

person feloniously lires at another in such circum- 
stances as would make the killing of that other 
person manslaughter, but by accident hits & kills a 
third person whom he never intended to hit at all, 
lire oltenc(; is manslaughter. — R. v. Uross (1913), 
77 .1. P. 352 ; 23 Cox, (L C. 455. 

8494. Whilst committing felony — Amounts to 


PART XXXIIL SECT. 1, SUB- 
SECT. 1.— I. 

8486 i. Intention to kill — Person killed 
not person iniended — Amounts to mur- 
der.] — Whore A. Avith a loaded pistol 
went in inirsuit of B. to kill him, it 
while 111 such pursidt willi tliat iuiviit, 
was iiitcroeptod hy & in a struggle 
between A. it C. the i>istol went oil 
aceidontally 6c killed C’. : — Held : A. 
was guilty of the murder of <k — R. v. 
Supple (1870), 1 V. R. (Law) 151. — 
AUS. 

p, Accused under delusion.] — 

A pagan Indian who, believing in an 
evil spirit in human shape called a 
Wendigo, sliot 6c killed another Indian 
Tinder the ImpreHSion that be was the 
W^endigo : — Jhld : properly convicted 
of mouslanghter. — R. v. ISIaoukke- 
QUOXABE (1897), 28 O. R. 309.— CAN. 

8494 1. Whilst commitiing felony- - 
Anu)unis to murder.] — I'nsoners were 


charged with the murder of C. Pris* 
Olid'S 6c C. Averc travelling in the same 
CJompartinont in a railway c.arriagi^ 
Avhen tlu»y robbed 6r brutally assaulted 
him, 6c he, tliinkbig that Ids life Avas 
in danger, if ho stayed iii the carriage, 
i limped out of the train 6c was killed. 
3'iu‘Judgo told the jury that if (L had a 
well-grounded apprehouriion of such 
further vdolenco as might endanger his 
life, 61 if he left the carriage to avoid 
that, danger prisoners were responsible 
for Ills death as if tJicy liad t-liruAvn 1dm 
out of the carriage : — If eld : a proper 
direction. — R. r. Ubimeh 6: Lee (1894), 
15 N. y. W. L. R. 209 ; 10 N. 8. W. 
W. N. 211.— AUS. 

8494 ii. . 3 — I'risoners, a 

man Sc a woman, di’sircd to procure 
abort ion ou a pregnant woman by moans 
of electricity 6c the injection of liuid. 
While the woman was trying to procure 
abortion by means of the injection the 


subject of the operation died. Medical 
evidence stated that death was due to 
Hutfocation at an attempt to stifle the 
woman's scroams. Upon their trial 
both prisoners were convicted of mur- 
der : — Held : the attempt to stifle was 
HU ordinary consegiumce of the opera- 
tion, 6c the man was rightly convicted 
as an accessory before the fact.— R. v. 
RadalysivI (1899), 24 V. L. R. U87. — ■ 
AUS. 

8494 iii. — .]— R. v. Naugiiton 

(1920), 20 8. R. N. 8. W. 259 ; 37 
N. 8. W\ W. N. 40. AUS. 

8494 iv. — — J —Prisoner was 

charged with the murder of a girl. 
Iflie medical evidence Avas that the 
girl had been violated 6c had died of 
strangulation : — Held : guilty of mur- 
der. — -Ross V. R., L1922] V. L. R. 329. 
—AUS. 

8494 V. — .1 — If a person in 

proooedlug to rob another points a 
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Sect. 



murder.] — Dacrb’s (Lord) Case (154:3), 1 Hale, 
P. 0. 439 ; Post. 354. 

Annotations : — Consd. Stanley’s Case (1663), Kel. 86. Refd* 
R. V. Warmole (1619), Palm. 35 ; R. v, Plummer (1701), 
12 Mod. Rep. 627 ; R. v. Oneby (1726), 2 Ld. Raym. 
1485 ; R. V. Borthwick (1779), 1 Doug. K. B. 207 ; R. v. 
Coney (1882), 8 Q. B. D. 534. 


8495. ,] — -There are some cases where 

an imlawful or felonious intent to do one act may 
be carried over to another act, done in prosecution 
thereof ; & such other act will be felony, because 
done in prosecution of an unlawful or felonious 
intent. As if a man shoots at a wild fowl, wherein 
no man hath any property by such shooting 
happens unawares to kill a man ; this homicide 
is not felony, but only a misadventure or chance 
medley, because it was an accident that happened 
in the doing of a lawful act. But if this man had 
shot at a tame fowl wherein another had property, 
but not with intent to steal it & by such shooting 
had accidentally killed a man, he would then have 
been guilty of manslaughter, because done in 
prosecution of an unlawful action, viz. committing 
a trespfiss on another’s property. But if he had 
an intention of stealing this tame fowl, then 
such accidental killing of a man would have been 
murder, because done in prosecution of a felonious 
intent, viz. an intent to steal (King, L.C.J.). — 
K. V. WOODBURNE & CoKE (1722), 10 State Tr. 53. 

8496. — .] — R. V . Tinckler (1781), 1 

East, P. C. 351, 0. 0, R. 

Armototions :—RM. R. v. Gibson (1887), 18 Q. B. I). 537. 

Mentd. ll. r, Oldroyd (1805), Uuhs. 8c Rv. 88; Doc d. 

Sutton r. Ridgvvay (1820), 4 B. & Aid. 53. ‘ 


8497. _.]_\Vhere a prisoner indicted 

for murder had wilfully set. fire to a stack of straw, 
close to an out-hous(i or barn, in an enclosure not 
adjoining to a dweUing-liouse, &; the deceiised had 
been burnt to death, either in the out-house or on 
or by the side of the stack ; — Held : prisoner was 
not guilty of murder, unless the deceased was 
there w^hen he set fire to the stack. — R. v. IIoiisey 
(1802), 3 F. iteP. 287. 

Annotation .'—Mentd. Public Prosecutions Director v. Beard 
(1920), 14 Cr. App. Rep. 159. 


8498. — -,] — If a man who is not drunk 

or insane is violating a woman & she defends her- 
self, & if the man, to jirevent her from screaming 
or struggling, does sometliing which kills her, he 
commits murder & not manslaughter. — I ^ljhlic 
Prosecutions Director v. Beard, [1920] A. (1. 
479 ; 89 L. J. K. B. 137 ; 84 J. P. 129 ; 30 T. L. R. 
379 ; 04 Sol. Jo. 340 ; 14 Or. App. Rep. 158. R. L. ; 
sub nom. R. v. Beard, 122 L. T. 025 : 20 Oox. 
0. 0. 573, H. L. , . , 

8499 . Suicide.] — If a woman takes 


poison with intent to procure a miscaniage, & 
dies of it, she is guilty of self-murder, whether she 
was quick with child or not. — R, i\ Bussell 
(1832), 1 Mood. 0. 0. 350, 0, C. B. 

Annotations: — Consd. R. v. Protwell (1862), 9 Cox, C. C. 

152. Mentd. R. v. Burgess (1862), Le. & Ca. 258. 

8500. ; .]-!— Where A., being in 

the act of committing suicide, is interrupted by 
B. wlio meets with his death in a struggle thus 
originating : — Held : A is liable for the murder of 
B. though it appear that B. was the lii’st aggressor, 
for A. being in the act of committing one felony, 
is liable for another, wliich he may commit casually 
& without any premeditation ; but he may be 
acquitted on the plea of insanity. — R. v. Jones 
(1839), 3 J. P. 357. 

8501. .] — Killing another per- 

son, in an attempt to commit suicide, may be 
murder. — R. v. lIorwoOD (1913), 8 Or. App. Rep, 
1 13, 0. C. A. 

8502. Act must be dangerous to 

life.] — If a pei'son causes death by an act known 
to be in itself eminently dangerous to life he is 
guilty of murder. 

Qu. : whether the rule, that an act done in the 
commission of a felony which causes death, is in 
all cases murder, is not stated too broadly ; & 
whether it should not bo confined to felonious 
acts dangerous to life. 

The definition of murder is unlawful homicide 
with malice aforethought. The words malice 
aforethought are technical must not be con- 
strued by ordinary rules of language (Stephen, J.). 
— R. tb Sern^: (1887), 1(5 Cox, C. C. 311. 

Annotation : — Refd. Public I’rosecutious Director v. Beard, 

U92U] A. C. 479. 

8503. Manslaughter when likelihood of 

death is remote.]— A police magistrate visited a 
woman in hospital for the j)urposc of taking her 
dying declaration. The woman began to mak(^ a 
statement, but very soon became exhausted. 
The magistrate then to(jk a statcmient she had 
made some days previously to anotlna' person, 
r(q)eaied portions of such statement to her in his 
own words, wrote down such x^ortions in the form 
of a narrative, & asktid her if it was correct. He 
then read the whole over to her, A she signed it : ™ 
Held : it was for the judge to be satisfied t hat when 
the women made the statement she believed slui 
was dying, & t/he judge being so satisfied, the 
statement was admissible. 

If a man by the pei'petration of a felonious act 
brings about the death of a fellow creatui'e lie is 
guilty of murder, unless when he committed the 
felonious a(;t; the chance of death resulting there- 
from was so remote that no reasonable man 


loaded firearm at him which \mlriten 
tionally goes off & kills him, thal 
is murder. — R. v. Elxick, R. v 
(Elements, Jl. v. Bohdie, I1920J 
W. W. R. 606 ; 53 D. L. R. 298 ; 3C 
Man. L. R. 415.— CAN. 


8494 Vi. 


] "" Acc used st rue 


_ -J A A*, n I X 

docofised three blows on the head wit 
a stick, with the intention of kilim 
him. Deceased fell down setiseless o 
the ground. Accused, believing t-htJ 
he was dead, set lire to tlic hut In whk; 
ho was lying witli a vitnv to remove a 
evidence of the crime. I’lic medi(a 
evidence showed that the blows struc 
by accused were not likely to cans 
death, Sc did not cause death, Sc tha 
death was really caused by injurie 
from burning wlien accused set tire b 
the hut : — Hold : accused was guilp 
murder.— R. v. Khandi 
( 1890). I. L. R. 15 Bom. 194. — IND. 


8494 vii. Advo- 

cate 7\ Fraheu & Rouunh, 11920] 
S. C. (J.) 60; 57 Sc. L. R. 494.— SCOT. 


8499 i. 


Suicide.) — Qu. 


whether in eptjclal circuinstanccs . 
panel, who was piuvcd to hav( 
drowned her child, by throwing licrsel 
with it in her arms, into a canal, wa 
guilty' of niurdtm or ciilpahh': homicide 
— H.M. Advocate?;. Davidson (1845) 
2 Broun, 486.— SCOT. 


8503 i. Manshmuhtcr whcnlihrli- 

hood of death is remote.) - Prisomu* was 
charged with murder. The crime was 
attempting to procure abortJoii. 'J'hc 
judge iuild there was no ovidisnce of 
murder to go to the jury, hut left it to 
them to say If she was guilty of man- 
slaughter by criminal negligence. The 
jury convicted her ; — Held : prisoner 


was rightly convicted. — R. v. Taylor 
(1886), 12 V. L. R. 845. --AUS. 

8503 ii. .] — If a person 

attack another with a view to robbery, 
& cause his death, ho is guilty of ciil- 
pablo homicide at least, & it is ilo 
defence that injury to dec(mHcd was 
not iuteridod, or that he was Buffering 
at the time from heart dlsoaso. — H.M 
Advoca’I’e V. Brown (1879), 4 Oouper, 
225. - SCOT, 

8503 iii. .] —A person who, 

in attempting to procure abortion has 
eauHcd death is not necessarily guilty 
of murdci'. VV^here a person has used 
an iustrunicnt not in itself dangerous, 
witlumt an iiitcuiliun of destroying 
life, but ft)v an unlawful purpose, it is 
open to th(5 jury upou a charge of 
murder to find such i^erson guilty of 
culpable homicide. — R. v. Hine (1910), 
0. P. D. 371 ; 20 C. T, U. 671.—S.AF. 
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Would have taken it into his consideration. In 
that case he is not guilty of murder, but only of 
manslaughter. — R. v, Whitmarsh (1898), 62 
J. P. 711. 

AnnoUiiion .-—-Folld. 11. v. Boitomley, 11. v. Eanishaw (1903), 

ilO iJ. X. tlO. Ou. 

8504. .] — R. V. Botoomley, R. v. 

Earnshaw (1903), 115 L. T. Jo. 88. 

g 505 , j — Where a person feloniously 

uses an instrument or other means, with intent 
to procure the miscarriage of a woman, & the 
woman dies in consequence of Ills act, then, if, 
when he did the act, he must as a reasonable man 
have contemplated that death or grievous bodily 
harm was likely to result, ho is guilty of murder ; 
but if, when he did the act, he had not at the time 
in cont(^mplation, & could not as a reasonable man 
have contemplated, that either death or grievous 
bodily harm would result, he is guilty only of 
manslaughter. — R. v. Lttmley (1911), 76 J. P. 
208 ; 22 Cox, C. C. 635. 

8506. Act dangerous to life — May amount to 
murder.] — R. r. Mawgimdge, No. 8306, mite. 

8507 . Intention to injure.] — R. v. 

Euuington (1838), 2 Lew. C. C. 148, 217. 
Annotation : — Mentd. R. v. Walsli (ISaO), 5 Cox, C. C. 115. 

8508. Supplying diseased meat — Man- 

slaughter.] — R. V . Kempson (1893), 28 L. Jo. 477, 

8509. Unlawful act not dangerous in itself — 
Manslaughter.] — ^V}lere persons assemble with 
force to seize goods und(‘r pretence of lawful 
authority tV: an unarmed woman coming out of 
the house was killed by a. stores thi'owri by one 
of the assailants a,t anotluM* peison in the. gate- 
way, tliis was murd<*i‘ in them all. - Manseij. Sc 
llERPEiiT’s (Use (1555), 2 Dyer, 128 ]) ; 73 E. K. 
279. 

yl nnota/ ion -Reid. K. r. Phinniu r (1701), 12 iSRjd. Rep. 

627. 


8510. ‘.]-~-R. V. WooDiumNE (Jokic, 
No. 8195, ante. 

8511. .] — K. r. Hodgson (1730), 1 

Leach, 6. 

8512. — -.] — R. V . Wild (1837), 2 T.ew. 

C. C. 214. 

8513. — .] — Wdiere prisoner committed 

a felony on th(^ person of a child, wliereby she 
(lied, t he jury were directed that tluy miglit find 
a verdict of manslaughter. — K. v. CiUEP:NWooD 
(1857), 7 Cox, C. C. 404. 


8514. .] — In this case prisoner struck 

his younger brother in correction: — Held: he 
had no right to do so. 

The younger died immediately, due to status 
lymjiliaticus : — Held : that did not absolve prisoner 
of responsibility for the death. — R. v. Woods 
(1921), 85 J. P. 272. 

8516. Intention of child under fourteen — Con- 
sciousness that act is likely to cause death.] — 

child under fourteen, indicted for murder, must 
be proved conscious of the nature of the act ; as 
a general principle, the crime of murder cannot be 
committed unless there has been an act done with 
a consciousness that it is likely to cause death. 

A girl of thirteen years of age, gave an infant 
about ton weeks old a poison called Battle’s 
Vermin Killer, so that it died, because she was 
tired of hugging the cliild about ; — Held : the 
jury nuLst be satisfied, before they could find 
prisoner guilty, that she was conscious, & that 
her act was deliberate <fc that she had arrived at 
that maturity of the intellect which was a necessary 
condition of the crime charged. — R. v. Vamplew 
(1862), 3 F. & F. 520. 

.] — See Part I., Sect. 5, sub-sect. 1, ante. 

• J. In course of commiliing wanton Act, 

8516. Practical joke — Causing cart to upset.] — 

A lad, as a frcdic, without any intention to do any 
harm to any one, took the trap-stick out of the 
front part- of a cart, in consequence of which it was 
upset, Sc the carman, who was in it, putting in a 
sack of i>otatoes, 'was pitched bae.kward on the 
stones, Sc killed : — Held : the lad was guilty of 
manslaughter. — R. v. Sullivan (183()), 7 C. Sc P. 
611. 

8517. Setting fire to straw— Intent to 

frighten.] — 11. v. Krrington, No. 8507, ante, 

8518. Drunken frolic.] — A drunken man went 
I into a shoix, & in a joke seized a boy round the 

nec.k & began spinning him round until they got 
together into the street. The boy having at 
length broken away, prisoner in consequence 
staggered into the road, & fell against a woman who 
was passing, knocked her down, & she shortly 
afterwards died (of the injuries she had received. 

I It ax)i3eared that the boy made no resistance to 
prisoner’s treatment of him, believing that it was 
I merely done in play : — Held : there was no evi- 
1 dence to sux>x)ort a charge of manslaughter. 


8506 i. Act danocrons to life — Ala]/ 
amount to 7nurdcr.]~]L. v. Walkf.u 
(N o. 1) (1915), JL Q. ILL- - A US. 

8506 ii. ] “To flrivo a motor 

viihiolo wfille iiiloxioatod, or lo opera to 
M. motor vohitdo upon a city «troot at 
an (‘xoossivo Hp(icd Ih an unlawful act, 
& if whilo doing so a i)oisf)u knocks 
down & kills another ho is guilty of 
(;nl])ablo liomioido. — R. v. Nickle, 
II920J 3 W. W. R. 1016; 16 Alta. 

L. R. 1 ; 34 Can. Crim, (Jus. 15. — CAN. 

8507 i. Intention to injure.] 

~ Accused, liaving heard of deceased’s 
behaviour towards accuBod’s daughter, 
seized hold of deceased, who broke 
loose, whereupon accused struck him 
on the head with a stick. Doccased 
ran away, & accused chased him for a 
short distance, & then returned. 
Deceased was found dead on the follow- 
ing day in a furrow some distance 
from where he received the blow. 
The medical evidence was that (loath 
>va8 dno to drowning, which might 
have taken place, either because of the 
stunning effects of the blow given by 
accused, or of an accidental fall on to 
deceased’s head In the furrow ; but 
that the former was more probublc :~— 


IlcUl : if the jury were of opinion that 
Uoooased, after receiving the blow, 
being ufraid ran aw'ay, 6c that, being 
faint or stunned through the blow, 
fell into a furrow, & not being able to 
raise himself was suffocated in the 
mud or drowned, then accused who 
struck tlu‘ blow would bo responsible 
for his death, & bo guilty of ouli>able 
homicide. — R. r. Gonva, [1919] 
E. D. L. 62. ~ S. AF. 


8507 ii. — An inten- 

tion it) kill is an essential clement in 
the crime of murder, but its existence 
may be inferred from the relevant 
circumstances. Such intention is not 
contiiK^d to cases where there is a 
(letinito purpose to kill ; it. is also 
present In cases where the object is to 
iullict grievous bodily harm calculated 
to cause death, regardless of whether 
death results or not. — R. v, Ngcobo, 
1 1921 J App. D. 92.~-S. AF. 

8509 i. Unlawful act not dangerous 
in itself — Alan slaughter.] — Deft., a cor- 
poral, was tried for the murder of W., 
a private of the regiment, 6c convicted 
of manslaughter. W. having been 
placed in confineinout whilo in a state 
of intoxication, deft, with two men 


were ordered by S., a sergeant, to have 
deceased tied so that he could not 
make a noise by kicking 6c shouting. 
The order was not executed in such a 
niauner as to entirely put an end to 
the noise, & a second order was given 
to tie up deceased so that he could not 
shout. In carrying out the latter 
order T. caused deceased to bo placed 
on the lloor face downwards, with his 
bands cuffed behind his back ; a rope 
was fastened to his feet, which wore 
drawn up behind his back, 6c the rope 
passed over his shoulders & across his 
mouth Sc back again to his feet : — 
Held : T. might properly he con- 
victed. — R. V. Stowe (1870), 8 N. S. R. 
121.— CAN. 

8509 ii. .] — If a person is 

engaged in an unlawful act, or in the 
discharge of a lawful act in an unlawful 
way, & the death of another is the 
result, that in the abstract amounts to 
culpable homicide, even although the 
fatal result was mainly duo to a com- 
bination of extraneous circumstances. 
Sc would not, or might not, but for these 
extraneous circumstances, have hap- 
pened. — H.M. Advocate v. Broadley 
(1881), 5 Couper, 490.— SCOT. 
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Sect* 1. — Homicide: Suh'Sect, 1, «/., itC,, X. iSb 

(a) cfc (6).] 

As everything that was done was with the 
witness’ consent there was no assault, & conse- 
quently no illegality. It is, in the eye of the law, 
an accident, A nothing more (Erle, J.). — R. v» 
Bruce (1847), 2 Cox, C. C. 262. 

8519* Throwing stone down mine shaft.] — A 
dangerous A unlawful act, although done in sport, 
if resulting in death, is manslaughter. Prisoner, 
taking stones dovm a mine shaft, broke away some 
scaffolding which caused the upset of the cage in 
descending & the death of a miner : — Held : he 
was guilty of manslaughter. — R. v. Fenton (1830), 
1 Lew. C. C. 179. 

Annotation : — Consd. K. v. Franklin (188.1), 15 Cox, C. C. 161. 

8520. Throwing box into the sea — Negligence.] 

— The mere fact of a civil wrong committed by one 
person against anotlier ought not to be used as an 
incident which is a necessary step in a criminal 
case, apart fiom the question of criminal negli- 
gence. Therefore the mere fact of a pei’son 
wrongfully taking up a box from a refreshment 
stall on a pier A wantonly throwing it into the 
sea, A thereby unintentionally causing the death 
of another batliing in the sea, is not per se A apart 
from the question of negligence sufficient to con- 
stitute the offence of manslaughter. — R. v, Frank- 
lin (1883), 15 Cox, C. C. 103. 

8521. Discharging pistol — In street.] — Deft, 
came to town in a chaise, A before he got out of it 
he fired his pistols, wliich by accident killed a 
woman : — Held : lie was guilty of manslaught<»r. — 
R. V. Burton (1721), 1 Stra. 481 ; 93 E. R. 018. 

8522. Excessive administration of intoxicants.] 
— A. was a man in possession under the sheriff, 
A one of prisoners, of whose gootls ho was in 
possession, assisted by liis brother A a fri(‘nd, plied 
him with liquor, themselves drinking freely also, A 
when he was very drunk put him into a cabriolet 
A caused liim to be driven about the stj'eets ; A 
about two hours after he had be(*n put into the 
cabriolet hti was found dead : — Held : if it were 
essential to prove that prisoners knew the liquors 
were likely to cause death, the case woidd be one 
of murder A not of manslaughter, but if prisonei-s, 
when deceased was drunk, put him into a cabriolet, 
A drove liirn about- in order to keep him out of 
possession, A by doing so accelerated his death, 
it would be manslaugliter. — R. v, Packard (1841), 
Car. A M. 236. 

8523. To infant.] — A party caused the 

deatli of a cliild by giving it spirituous li(|uors in a 
quantity quite untit foi* its tender age : — Held : 
he was guilty of manslaughter. — R. v, Martin 
(1827), 3 C. A P. 211. 

K. Killmg hy Bequest or to save Life, 

8524. By request of person killed — To murder.] 

— Anon., No. 8394, ante. 

8525. .]— R. V. Sawyer (1815), 1 


Russell on Crimes A Misdemeanours, 8th ed. 
018. 

8526. To save life — Killing one of surviving 
crew for food — Is murder.] — Upon the trial of two 
prisonei*s for murder the jury returned a special 
verdict, finding, inter alia, as follows : ' that prisoners 
killed the deceased, a boy under eighteen years of 
age, whilst/ in an open boat on the high seas, some 
thousand miles from land, after they had been 
eight days without food ; that the boy when he 
was killed was lying at the bottom of the boat 
quite helpless, A did not assent to being killed ; 
that prisoners A another man who was with them 
in the boat fed ux)on the boy for four days ; that 
at the time of the act there was no sail in sight 
nor any reasonable prospect of relief ; A that 
under those circumstances there appeared to 
prisoners every probability that unless they then, 
or very soon, f(‘d upon the boy or one of them- 
selves, they would die of starvation ; that there 
was no appreciable chance of saxdng life except 
by killing some one for the othei*s to eat ; that the 
boy, being in a much weaker condition, was likely 
to have died before them, but that there was no 
greater necessity to kill liim than t o kill any one 
of the other thi'ee men : — Held : prisoners’ act 
amounted to the crime of wilful murder. — R. v 
Dudley A Stephens (1884), 14 Q. B. I). 273 ; 54 
I.. J. M. C. 32 ; .52 L. T. 107 ; 49 J. P. 09 ; 33 
W. R. 347 ; 1 T. L. R. 118 ; 15 (^ox, C. C. 624, 
C. 0. R. 

Annotations: — Mentd. 11. v. Stcveuf.ori Parish (1885), 1 

T. L. K. :h)5 ; R. r. Staiucs L. H. (1888), 4 T. L. II. ilOt : 

R. V. Hreokc (1894), 59 J. 1*. 6 ; R. v. Jameson (1896), 60 

J. 1’. (>77 ; Allen v. Flood, [1898] A. C. 1. 

L. Agreements to conunlt Suicide. 

8527. Survivor guilty of murder.] — If a man en- 
courages another to murder himself A is presen t 
abetting liim while he does so, such person is 
guilty of murder iis a principal. 

If two encourage eacli other to murder them- 
selves together, A one do(\s so, but the other fails 
in tlie attempt ux)on himself, he is a i^rincixml in 
the murder of the other. 

But if it be uncertain whether deceased really 
killed himself, or whether lie came to his death by 
accident before the moment when he meant to 
destroy himsedf, it will not be murder in either.— 
R. V. Dyson (1828), Russ. A Ry. 523, C. V. R. 

8528. ,] — If two persons mutually agreti 

to commit suicide toget her, A tlie means employed 
to produce d(‘ath only t-akij effect on one, the 
.survivor will, in jioint of law, be guilty of the 
murder of the one wlio died. — R. v. Aiason (1838), 

8 C. A P. 418. 

8529. .] — If two persons enter into an 

agreement to commit suicide together, A the means 
employed to produce death prove fatal to one only, 
the survivor is guilty of murder. — R. v. Jessup 
(1887), 16 Cox, C. C. 204. 

Annotaiion : — Folld. R. v. Abbott (1903), 67 J. P. 151. 


PART XXXIII. SECT. 1, SUB- 
SECT. 1.— J. 

8522 i. Ji Excessive adminUtrntion of 
intoxicants,^ — T, went to an hotel where 
he met priHoiier. T. put himself in 
the way to be offered a drink, w'hich 
prisoner ordered for blrn & paid for. 
Insisting on i)risoncr’s capacity to 
drink, iirisoner offered to make bets, 
tliat deeeasiHl could driuk more. In 
this way deceased was induced to 
drink an exc^essive qnantitj'. .Shortly 
after d(‘ceaHetl was overcome by tlie 


drink, & died next morning. In 
chai-giaff the jury, the ct. said that If 
t-ho jury were satisfied that the drink 
was given with the int.ent!on of making 
the deceased ill or drunk, it was an 
illegal act, k. if the man died of the 
effects of the drink so given, it would 
bo manslaughter in the party giving 
it. — R. V. JjOKTIE (1883), 9 y. L. It. 
352.— CAN. 

q. Hash <J& negligent act — Intercourse 
with wife — -Before she attains puberty. ] 
— R. V. ilnuKEK Miriir\ Mythf.R 
(1890), 1. L. R. 18 (^ale. 49. -IND. 


r. Administering poison helicorng 

it to be a charm,] — VVhore accused 
received a powder from an enemy of 
her relative!, took no precaution to 
ascertain whether it was noxious, k 
mixed it with his food lielioving that 
hy doing so she would become rich : — 
Jleld : tlie conduct was wanting in 
f,hat jinidcnce k circumspection which 
every human being Is supposed to 
exercise, k as by her rash k thought- 
loss act she caused death she was 
guilty of an offence under Indian Penal 
(yode, s. 303, A.— K. r. Jamna (1909), 
I. 1j. R. 31 All. 290.- IND. 
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8530. ,] — If two persons enter into an 

agreement to commit suicide together, & in 
accordance with that agreement, they attempt to 
take their lives, but one of them survives, the 
survivor is guilty of murder. — K. v , Stormonth 
(1897), 61 J. P. 729. 

85^31. — — .] — Prisoner & his wife agreed to 
commit suicide together by taking poison. After 
taking the poison the wife, when in great, pain, 
said repeatedly to the nurse, “I’m dying.” The 
nurse was of opinion that she really thought she 
was dying, & the doctor did not think there was 
any prospect of her recovery. The woman then 
made a statement to the nurse, which the prose- 
cution proposed to put in as a dying declaration : — 
Held: (1) the statement was not admissible; 
(2) if t.wo persons agree together to commit suicide, 
<fc in accordance with that agreement attempt to 
tak(5 their lives, but one of them survives, the 
survivor is guilt y of murder. — K. v, Abbotu' (1003), 
67 .r. P. 151. 


M, By improper Performance of lawful Aci. 

{a) In exercise of A ulhor it y. 

8532. By member of press gang—Actlng In 
excess of authority.] — R. v. Browning (1690), 1 
East, P. C. 312. 

8533. .] — Dixon’s Oask (1756), 1 

East, P. C. 313. 

Annotation: — Mentd. Galliard v. Laxton (18C2), 2 B. & S. 
3(53. 

8534. Firing at ship’s halliards.]— If an 

otiicer on tlie impress s(‘rvice tire in the usual 
mann(ir at tlic lialliards of a boat, in order to bring 
her to, & kill a man, it is only manslaughter. — 
R. V. Phillips (1778), 2 Powp. 830 ; 08 E. K. 1385. 

8535. By soldier — Excess of authority in re- 
straining enlisted man.] — R. v, Lonodkn (1812), 
Russ. A- Ry. 228. 

8536. By ship’s sentry — To prevent man ap- 
proaching ship.] — R. V. Thomas (1816), 1 Itussell 
on Crimes & Misdenn^anours, 8th ed. 774. 

8537. By excise officer— To prevent escape of 
misdemeanant.] — H, v. Eorstkr (1825), i Lew. 
C. C. 187. 

8538. By bailiff — Excessive violence.] — R. r. 

Reason A Tranthr (1722), 1 8tra. 490 ; 16 Stale 
Tr. 1 ; 03 R. 650 ; sub nom, R. Tranter ^ 
Reason, Post. 202. 

Anmtaliuri : - li. i\ Taylor (1771), 5 Barr. 279.3. 

8539. By tax-collector — Hindered after dis- 
training.]— Coffe’s (’ASE (1672), 1 Vent. 216 ; 86 
E. R. 146. 

8540. By gamekeeper —Acting in excess of 
authority.] — A gamekeeper ap})ointed by a i^erson 
having only a permission to shoot, tried to take a 


gun from a poacher, & in the scuffle, caused a 
loaded gun to go off, which killed the poacher : — 
Held : he was guilty of manslaughter. — R. v. 
Wesley (1859), 1 F. & E. 528. 

Annotation : — Refd. R. v. Skeet (1866), 4 F. & F. 931. 

8541. By private person — Killing supposed 
ghost.] — R. V. Hmitu (1804), 1 Russell on Crimes & 
Misdemeanours, 8th ed. 726. 

^Annotation : — Mentd. li. v. Meaiiy (1862), Le. & Ca. 213. 

(b) Correction of Children, 

8542. When killing amounts to murder — Exces« 
sive means used — Evidence of malice.] — A boy 

trespassed into a park with intent to steal wood, 
but, on perceiving the park-ket^l^er, climbed up a 
tree to hide lumself. On his coming down, the 
parker struck him twice with a cudgel, then 
bound liim to his horse’s tail, <fc dragged him till 
his shoulder was broke, whereof lie died. This 
was adjudged murder ; for the correction was 
excessive, & an act of deliberate cruelty. — 
Hallo way’s Case (1628), (Jro. Car. 131 ; cited 
iu Kel. at p. 127 ; 70 E. R. 715 ; sub nom. Hollo- 
waye’s Case, Palm. 545 ; W. Jo. 198 ; 1 Hale, 
P. C. 454. 

Anrwtalions Refd. R. r. Keato (1695), 1 Com. 13 ; R, v. 

Mawprri(hce (1706), 17 State Tr. 57. 

8543. .] — R. V. Wall, No. 8290, 

ante. 

8544 . ,] — ji. Bird, No. 8271, 

ante. 

8545. Dangerous Instrument used.] — R. v. 

Grey (1666), Kel. 64 ; 84 E. R. 1084. 

8546. .] — A master, on liis servant- 

refusing to deliver the key of the garden, went into 
an adjoining room, fetched his sword, returned & 
expostulated with his servant, & on i*eceiving a 
provoking answer struck him on tJie liead witli 
ills sword. The servant aimed a blow at the head 
of his master with a scythe which ho had accident- 
ally in Ixis hand, but missed him, & the master, 
on the servant’s continuing to tlirust at liim 
several times with the scythe, killed the servant 
wTth the swR^rd. Qu. : if this be manslaughter 
or murder. 

It was justifiable on the servant to use the snead 
of the scyt/he aft-er a cut- made on his head by his 
master. The provocation given to him was 
slender, & may be esteemed as none at- all, because, 
after the answer sent by the servant, prisonei* 
expostulated with him for some time (per CuR.). — ■ 
R. V. Keat (1607), 5 Mod. Rep. 287 ; (^nnb. 406 ; 
1 (^om. 13 ; 1 Ld. Raym. 138 ; Holt, K. H. 481 ; 
Skin. 667 ; 87 E. R. 661. 

Annotations: — Mentd. R. r. C730), 2 Sira. 883; 

R. V. Burridgre (1735), 3 P. Wins. 439 : Conway & Lynch 

V. R. (1845), 5 L. T. O. 8. 458 ; (Campbell v. R. (1847), 17 

L. J. M. C. 89; R. v. Charlesworth (1861), 1 B. & S. 460; 

R. V. WiiiRor (18(i5), 10 Cox, C. C. 276. 


PART XXXIII. SECT. 1. SUB- 
SECT. 1.— M. (a). 

s. Bif soldier —Excessive violenrc .] — 
a corporal, wa.s tricil for tlic 
murder of W., a ])rivato of the I'OK'iment, 
& ootivictod of mauwlauKhtcr. W. 
having been placod in condnement 
while ill a Htate of intoxication, deft, 
with two men weie ordered by S., a 
Horgeant, to have docoased tied so that 
ho could not make a noise by kicking 
& shouting. The order w'as not ext)- 
cuted iu such a manner as to entirely 
put an end to the noise, & a second 
order was given to tic up deceased so 
that he could not shout. In carrying 
out, the latter order T. caused deceased 
to be i>lacetl on the Jtoor faije down- 
wards, with his hands eutfed behind 


ills back ; a rope was fosteued to his 
feet, which were drawn up hehiiid his 
back, the rope passed over his 
shoulders & across Ids moutii liack 
again to his feet : — Held. : w^hether the 
illegality consisted in the order of the 
sergeant or in the manner in which it 
was carried out, T. might properly bo 
convicted. — R. v. 8towk (1870), 8 
N. S. li. 121.— CAN. 

t. — — Without sujncient extuse,.]-- 
All ousign in a rojHmeub, without 
suftlcieut, cause instructed a sentry to 
fire among prisoners, & on one being 
killed : — Held: guilty of culpable 
homicide. — II. M. Advocate v. Max- 
well (1807), Bnidian. (IT. II.) 3.— 
SCOT. 

a. By neucc officer — To prevent escape 


of misdemeanant.] — Accused, being a 
peace officer, in endeavomiug to arrest 
without a warrant a man who was 
believed to have stolen fui*8 from a 
shop, killed him by a revolver which 
he had unlutentionuJly aimed too 
high. He was indicted for man- 
slaughter. The judge left two ques- 
tions for the guidance of the jury ; 
whether accused on reasonable & 
probable grounds believed that an 
otfence for which arrest without war- 
rant might be ofTected had been com- 
mitted by the person proposed to be 
arrested ; & whether t he force used by 
accused was neccssarj’' for the purpose 
of preventing the escape of the 
fugitive. Accused was acquitted. — R. 
e. Smith (1907), 7 W. L. K. 92; 17 
Man. L. R. 282. -CAN. 
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Criminal Law and Procedure. 


Seci. 1. — Homicide : Syb-sect . 1 , M, (b ) dt jV, (a).] 

8547. .] — R. V. Mawgridoe, No. 8306, 

diitCt 

8548. Intent to kill.] — R. v, Wicjgs 

(1784), 3 Loat-h, 378, n. 

8549. When killing amounts to manslaughter — 
Instrument not likely to kill.] — R. v. Turner (un- 
dated), cited in Comb, a-t p, 407 ; 90 E. R. 558. 

8550. .]— Anon. (1775), 1 East, P. C. 

201. 

8551. .] — Qu» : if a mother-in-law on 

perceiving a fault committed by her daughter-in- 
law in some work she was doing, throw a cliild’s 
stool at her & kill her, & then conceal her death & 
hide the body, is it murder or manslaughter? — 
R. V . Hazel (1785), 1 Leach, 368. 

Annotations : — Mentd. R. v. O’Connell (1844), 3 L. T. O. S. 

323 ; R. V. Dudley (1884), 49 J. l\ 09. 

8552. .] — K. V. WiGGS, No. 8548, ante. 

8553. Excessive means used — No intent to 

kill.] — Anon., No. 8394, aide. 

8554. .] — Wlicre a person hi 

loco parentis inflicts corporal punishment on a 
child, & compel it to work for an unreasonable 
number of hours, & beyond its strength, & the 
child dies, the death being of consumption, but 
hastened hy the ill treatment, it udll not be murder, 
but only manslaughter in tht*. pei*son inflicting 
the punishment, although it was cruel & excessive, 
&; accompanied by violent & threatening language, 
if such person believed that the cliild was shamming 
illness, <& was really a,ble to do the quantity of 
work required. — R, v. (Jiieeseman (1836), 7 C. l\ 
4 55. 

Annotation: — Refd. R. r. Shepherd (1802), Lo. & (’a. 147. 

8555. .] — In a case of man- 

slaughter against t he captain & mate of a vessel by 
accelerating the death of a seaman, really in ill 
healtli, but who, they allege, they believe to be 
a skulker, the question will be, in determining 
whether it is a slight or an aggravated case, 
whether the phenomena of the disease w(‘re such as 
would excite the attention of reasonable & humane 
men ; & in such a case, if deceased be taken on 
board after he was discharged from a hospital, it 
is important to inquire whether he was sent on 
board by the surgeon of the hospital as a person 
in a fit state of health to perform tlie duties of a 
seaman. — R. v. Leggett (1838), 8 & P. 191. 

8556. .] — A s(*hoolmastei‘, on 

the second day after a boy’s return to school, 
wrote to the i^arent proposing to beat him severely 
to subdut^ Ills alleged obstinacy, & on receiving tlie 
father’s reply, assenting, beat the boy for two 
hour's & a half secretly, in the night, & with a 
thick stick, until he died : — Held : he was liable 
to a charge of manslaughter. 

A parent or a schoolmaster, who for tliis purpose 
represents the parent has the parental authority 
delegated to him, may for the purpose of correcting 


what is evil in the cliild inflict moderate & reason- 
able corporal punishment, always, however, with 
this condition, that it is modora-to & reasonable. 
It if be administered for the gratification of passion 
or of rage, or if it be immoderate &. excessive in 
its nature or degree, or if it bo protracted beyond 
lire child’s powers of endurance, or with an instru- 
ment unfitted for the i)urpose & calculated to 
produce danger to life or limb ; in all such cases 
the punishment is excessive, the violence is unlaw- 
ful, &> if evil consequence to life or limb ensue, 
then the person inflicting it is answerable to the 
law, & if death ensues it will be manslaughter 
(OocKBUKN, C.J.). — R. V . Hopley (1860), 2 F. F. 
202 . 

Annotation : — Reid. Cleary r. Booth (1893), 41 W. R. 391. 


8557. Improper means used — No intent in 

kill.] — A mother, being angry with one of her 
children, took a small piece of iron used as a poker, 

on his running to the door of the room, which 
was open, throw it aft-tu* him, hit another child 
who hapi^ened to be entering the I'oom at the 
moment, in consequence of which he died : — H eld : 
manslaughter, although it appeared that the 
mother liad no intention of hitting the child 
with whom she was angry, & only intended f o 
frighten him. — R. v. Conner (1835), 7 (J. & P. 438. 

8558. Child of tender years.] — An 

infant, two & a half years old is not capable of 
appreciating correction, a father therefore is not 
justified in correcting it, if the infant dies owing 
to such correction, the father is guilty of man- 
slaughter. 

Although a slight, slap may be lawfully given to 
an infant by lier mother, more violent, treatment 
of an infant so young by her fath(‘r would not be 
Justifiable (Martin, B.). — R. v. Griffin (1869), 
11 Cox, C. C. 102. 

Sec, also, Sect.. 14, sub-sect. 2, C. (a), post. 


N. By neglect of Duty 
(a) Neglect of Children. 

8559. When amounting to murder — Neglect of 
newly-born child — Intention.] — R. v. IIandlpjy, 
No. 8260, ante. 

8560. Likely to cause death.] — R. v. 

Handi.ey, No. 8260, ante. 

8561. Failure to provide food or shelter — 

Abandonment of child.] — If a woman left, her child, 
a young infant, at a genthiman’s door, or other 
lilace where it was likely t.o be found taken care 
of, & tlie cliild died, it would be manslaughter 
only ; but if the child were left in a remote plaet', 
where it was not likely to be found, e.g., on a barren 
heath, the death of tlie child ensued, it would b(‘ 
murder. ~R. v. Walters (1841), Car. A M. 161. 

8562. Wilful neglect.] — R. v. Self 

(1776), 1 Leach, 137. 


PART XXXIII. SECT. 1, SUB- 
SECT. 1.— M. (b). 

8553 i. When killing amounts to man- 
slaughter — Excessive means used — No 
intent to kill.] — A schoolmaster was 
c.onvicted of the culpable homicide of 
one of his pupils by striking him with 
his fist, seizing him by the hair of his 
head & throwing Jiiru with violence 
against a form, by whicli treatment his 
spine was fatally injured.~H.M. Advo- 
OATK V . Paterson (1838), 2 Swin. 175. 
—SCOT. 

8557 i. Improper means used — 

No intent to kill.] — A mother, being 
vexed, pushed her child against a fire ; 


the child received a burn, of which it 
died ; — Held : .manslaughter, although 
it might not have been more than the 
result of human infirmity, had the 
push been given in a safe iiart of the 
room. — R. v. Martin (1841), Arm. 
M. & O. 110.-— IR. 

b. Malice dt ill-will — Correction 

unreasonable.] — R. V. DRAKE (1902), 
22 N. Z. L. R. 478.— N.Z. 

PART XXXIII. SECT. 1, SUB- 
SECT. 1.— N. (a). 

8662 i. When amxmniing to murder — 
Failure to provide food or shelter — ■ 
Wilful neglect.] — Prisoner had allowed 


his female child, after the mother’s 
death to gradually languish away & 
die for want of proper sustenance, & 
had persistently ignored the wants of 
the child, although repeatedly warned 
of its state Sc the corisoquonces of his 
neglect of it, & there was nothing to 
show that prisoner was not in a nosition 
to support the child : — llela : the 
offence which prisoner committed was 
murder, & not simply culpable homi- 
cide not amounting to murder. — If. v. 
Ganga Singh (1873), 5 N. W. 44.— 
IND. 

0 . When amounting to manslaughter 
— Drunken mother overlying child.] — A 
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8563. -.] — Where any person 
undertakes the duty of supplying an infant with 
proper food &; clothing, & is furnished with the 
means of discharging that duty properly, but 
wilfully neglects to do so with an intention to 
cause the death of the child, or to do it some serious 
injury, &; the child dies in consequence of such 
neglect, such person is guilty of murder. Where 
the neglect is culpable only, & not malicious, such 
person is guilty of manslaughter. — R. v, Bubb, R. 
V, Hook (1850), 14 J. P. 662 ; 4 Cox, C. 0. 455. 

Annofotion : — Folld. R. v. Gibbins & Proctor (1918), 82 J. P. 

287. 

8564. .] — A parent who wilfully 

withholds necessary food from his child, with 
the wilful determination by such withholding to 
cause the death of the child, is guilty of murder 
if the child dies. A parent who has the means to 
supply necessaries, but who negligently, though 
not wilfully, withholds from a child food which, 
if administered, would sustain its life, & the child 
consequently dies, is guilty of manslaughter. — 
R. V, CONDE (1867), 10 Cox, C. C. 547. 

Annotations ; — Refd. R. Gibbins & Proctor (1918), 82 J. P. 

287. Mentd. R. v. Chattaway (1922), 17 Cr. App. Rep. 7. 

8565. -.] — The neglect by a 
father of a cliild living with him may be so great, 
even though he provides the funds for the child’s 
maintenance, as to amount to murder, if through 
neglect the child dies. — R. v Gibbins & Proctor. 
(1918), 82 J. P. 287 ; 13 Cr. App. Rep. 134, C. C. A. 

8566. Whether amounting to murder — Failure 
to provide food or shelter — Wilful neglect — By 
wife.] — A married woman cannot be convicted of 
the murder of her illegitimate child three yeara 
old, by the omitting to supply it with proper 
food, unless it is shown that her husband supplied 
her with food to give to the child, <fc that she 
wilfully neglected to give it. — R. v, Saunders 
(1836), 7 C. & P. 277. 

8567. When amounting to manslaughter — Death 
of newly-born child — Failure to make preparation 
for birth.] — A woman who knows she is about to be 
confined, & who wilfully abstains from taking the 
necessary precautions to preserve the hfe of the 
child after its birth, in consequ(‘nce of which the 
child dies, is not guilty of manslaughter. — R. v. 
Knights (1800), 2 F. & F. 46. 

8568 . Neglect after birth neces- 

sary.] — On the trial of an indictment agairrst a 
woman for the manslaughter of her new-born 
child the evidence went to prove that the cliild 
had dropped from her whilst she was on the privy, 
Si that it had been smothered in the soil : — Held : 
if the jury were of opinion that after it had been 
born the mother had the power of procuring such 
assistance as might have saved the child’s life, & 
she neglected to procure it, she was guilty of man- 


slaughter. — R. V. Middleship (1850), 15 J. P. 41 ; 
5 Cox, C. C. 275. 

8569. .] — R. V. Handley, 

No. 8260, ante, 

8570. .] — To warrant the 

conviction of a woman for manslaughter of her 
new-born child, whose death was caused by want 
of proper care at birth, it is not enough to show 
that such woman was guilty of criminal negligence 
by purposely arranging to be unattended at her 
confinement. She must also be proved to have 
been further guilty of neghgence towards the child 
after it was completely born. — R. v, IzoD (1904), 20 
Cox, C. C. 690. 

8571. Failure to provide food or shelter — 

Culpable neglect.] — R. v. Self, No. 8562, ante, 

8572. .] — R. V, Crumpton 

(1842), Car. & M. 597. 

Annotation : — Mentd. R. v. Bird (1851), 2 Den. 94. 

8573. -.] — R. V, Bubb, R. v . 
Hook, No. 8563, ayite, 

8574. -.] — R. V, Conde No. 8564, 

ante, 

8575. -.] — A grown up person 

who chooses to undertake the charge of a human 
creature, helpless either from infancy, simplicity, 
lunacy or other infirmity, is bound to execute that 
charge without wicked negligence ; & if such 

person by wicked negligence lets the helpless 
creature die, that person is guilty of manslaughter. 
Mere negligence is not enough : there must be 
negligence so great as to satisfy a jury that the 
offender had a wicked mind in the sense of being 
reckless & careless whether death occurred or not. 
— R. V, Nicholls (1874), 13 Cox, C. C. 75. 

Annotations : — Refd. R. V. Hall (1919), 122 L. T. 31. Mentd. 

R. r. Pittwood (1902), 19 T. L. R. 37. 

8576. •.] — R. V, CiiALKER (1910), 

4 Cr. App. Rep. 2, C. C. A. 

8577. Abandonment of child.] — R. v, 

Walters, No. 8501, arde, 

8578. Duty to provide.] — An indict- 

ment against a woman for manslaughter, in 
neglecting to supply an infant of tender age with 
sufficient food, is bad, if it does not state a duty in 
prisoner to supply the child with food ; but if the 
indictment charges that the person not supplied 
with food was imprisoned by accused, that 
sufficiently shows the duty to supply food. — R. v, 
Fdwards (1838), 8 C. & P. 611. 

Annotation : — Refd. R. V. Hugrhes (1857), 7 Cox, C. C. 301. 

8579. Married woman.] — R. v, 

SquiRE (1799), 1 Russell on Crimes & Misdemean- 
ours, 8th ed. 626. 

Annotation : — Distd. R. v. Smith (1826), 2 C. & P. 449. 

8580. -.] — R. V, Forsyth 
( 1899), Archbold’s Criminal Pleading, 26th ed. 872. 


mother who, while intoxicated, takes 
her infant child to bod with her & 
overlies it by mischance, thus causinfir 
its death, cannot be convicted of man- 
slaughter. — R. V. Egan (1897), 23 
V. L. R. 159.— AUS. 

8567 i. Death of newly-bom 

childr— Failure to make preparation for 
birth.] — In a trial for cliild murder a 
verdict of culpable homicide was re- 
turned against a woman who, although 
she had made it known that she was 
in the family way, had made no pre- 
parations for & had called for no 
assistance at the birth of her child, 
which in consequence died of suffoca- 
tion. — H.M. Advocate v. Martin 
(1877), 3 Coupor, 379.— SCOT. 

J. — ^VOL. XV. 


8667 ii. .]— If a child 

dies of suffocation or other cause conse- 
quent upon the mother’s reckless 
neglect at the time of her delivery to 
call for assistanoe which is at hand, 
she is guilty of culpable homicide.^ — - 
H.M. Advocate v, Scott (1892), 19 
R. (Ct. of Sess.) 63 ; 29 Sc. L. R. 629. 
—SCOT. 

8671 i. Failure to provide food 

or shelter — Culpable neglect.] — R. v. 
Brown (1893), 1 Terr. L. R. 475. — 

CAN. 

8671 ii. .1 — Prisoner 

was indicted for the manslaughter of 
her daughter’s Illegitimate child, aged 
eighteen months. Prisoner had sole 
charge of the child, & it died of starva- 


tion through her wilful neglect. Pris- 
oner was convicted : — Held : prisoner 
was under a statutory duty not to 
neglect the child & was right^ con- 
victed of manslaughter. — R. v. Poster 
(1906), 26 N. Z. L. R. 1254.— N.Z. 

d. Death from exposure to cold 

— Duty of father — Absence of know- 
ledge of danger.] — Accused was charged 
with omitting without lawful excuse 
to supply infant child with necessaries 
& thereby causing the death of his 
child. The omission with which ac- 
cused was charged consisted In that 
ho did not go after child when he saw 
It go into the cold & bring it back to 
his house before it died from exposure. 
Accused had provided sufficient shelter 

O 
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8581. Ability to provide.] — B. v, 

Jones (1901), 19 Cox, C. C. 078. 

8582. Failure to apply for 

parochial relief.] — If parents have not the means 
of providing proper food & nourishment for their 
infant children who are incapable of taking care of 
themselves, it is their duty to apply for the assist- 
ance provided by means of the poor laws. 

A married woman who, having a child under 
such circumstances, wilfully neglects for several 
days going to the Union for the purpose of getting 
support for it, she knowing that such neglect is 
likely to cause the cliild’s death, is guilty of man- 
slaughter. But in order to constitute the crinainal 
offence, there must be distinct proof of a continued 
abstaining from applying for relief for four or 
five days together. 

Semble : she is so responsible, although her 
husband, having the means of supporting his 
family neglects to do so, & the want of food is 
the result of that neglect. — R. v. Mabbett (1851), 
5 Cox, C. C. 339. 

Annotation : — Reid. R. v. Shepherd (1862), 5 L. T. 687. 

8583. Partial recovery before death 

not a defence.] — K. v. Byers (1910), 4 Cr. App. 
Rep. 5, 0. 0. A. 

8584. Failure to provide medical attention 
— Defence of conscientious objection to medical 
treatment.] — Where from conscientious religious 
conviction that God would heal the sick, not 
from any intention to avoid the performance of 
their duty, the parents of a sick clxild refuse to 
call in medical assistance, though well able to do 
so, &- the child consequently dies, it is not culpable 
homicide. — R. v. Wag staff (18(58), 32 .T. P. 215 ; 
10 Cox, C. C. 530. 

Annotations : — Refd. R. v. Downes (1875), 45 L. J. M. C. 8 ; 

R. V. Senior, (18^.9] 1 Q. B. 283. 

8585. ,] — Upon th^ trial of an 

indictment for manslaughter it was proved that 
prisoner was the father, & had the custody of an 
infant child. The child was ill <fc wasting for , 
eight or nine months from clironic inflammation ; 
of the lungs & pleura, <fe then died. Prisoner i 
belonged to a sect who never call in medical j 
advice, but call in the elders of their church to 
pray over the sick person. This coui'se was pur- 
sued with prisoner’s child. Prisoner, however, 
who had no medical skill liimself, consulted the 
person called in to pray over the cliild, who also 
had no medical skill, they thought the child was 
suffering from teetliing, cSt gave it article.s of di<"t 
which they thought suitable for a child so suffering. 
Prisoner had sufficient means to procure skilled 
advice, which was easily obtainable. The jury 
found on evidence, which, it was to be taken, was 
sufficient to warrant their findings : that prisoner 
neglected to procure medical aid for the cliud when 
it was in fact reasonable so to do, & when he had 
the ability ; that the death was caused by that 
neglect ; that he bond fide, though erroneou.sly, 
believed that medical aid was not required for the 
cluld ; tliat he bond fide believed that it was wrong 
to call in medical aid. The judge thereupon 
directed a verdict of guilty to be entered : — Held : 
without expressing any opinion as to how the case 


would have stood at Common Law apart from 
Poor Law Amendment Act, 1868 (c. 122), s. 37, 
that statute imposed a positive duty to provide 
adequate medical aid when necessary, & that 
duty having been wilfully neglected by prisoner, 
&; death having ensued from that neglect, prisoner 
was properly convicted of manslaughter. — B. v, 
Downes (1876), 1 Q. B. D. 25 ; 45 L. J. M. 0. 8 ; 
33 L. T. 675 ; 40 J. P. 438 ; 24 W. R. 278 ; 13 
Cox, 0. C. Ill, C. 0. B. 

8586. .] — M, was convicted of 

the manslaughter of liis son, a cliild of tender years. 
The child died of confluent small-pox, & prisoner, 
though able to do so, did not, owing to certain 
religious views he held, employ any medical prac- 
titioner, nor afford to the child during its illness 
any medical aid or attendance. It was proved 
that proper medical aid & attendance might have 
saved or prolonged the child’s life, & woiild have 
increased its chances of recovery, but that it 
might have been of no avail : there was no 

positive evidence that the death was caused or 
accelerated by the neglect to provide medical aid 
or attendance : — Held : under the above circum- 
stances the conviction could not be sustained. — 
B. r. Morby (1882), 8 Q. B. D. 571 ; 51 L. J. M. C. 
85 ; 4(5 L. T. 288 ; 4(5 J. P. 422 ; 30 W. B. 613 ; 
15 (Jox, C. C. 35, 0. C. B. 

8587. .] — The fact that a person 

conscientiously objects to call in medical assistance, 
& bond fide believes that it would be wrong to do 
so, is no defence to a charge of manslaughter, if 
through the neglect to call in sucli assist ance the 
death of any one in his care or custody is accele- 
rated.-— R. r. Cook (1898), 62 J, P. 712. 

g 5 gg^ ,] — Prisoner was charged 

vith the manslaughter of his infant child, of which 
he had the custody, lie belonged to a sect who 
objected on religious grounds to calling in medical 
aid, & to the use of medicine, & he had wilfully & 
deliberately abstained from providing medical aid 
& medicine, which were necessary for the child, 
though he knew it to be dangerously ill, but in 
other respects he had done all he could in the best 
interests of the child. Medical aid would have 
prolonged & probably saved, the child’s life, A 
prisoner had the means to procure medical aid : — 
Held : there was evidence that prisoner had wil- 
fully neglected the child in a manner likely to 
cause injury to its health, within the moaning of 
Prevention of Cruelty to Cliildren Act, 1894 (c. 41), 
s. 1, & having thereby caused or accelerated it-^ 
dealli, he was rightly convicted of manslaughf/er. — 
K. t;. Senior, [1899 j 1 Q. B, 283 ; 68 L. J. Q. B, 
175 ; 79 L. T. 562 ; 63 J. P. 8 ; 47 W, K. 3(57 ; 15 
T. L. R. 102 ; 43 Sol. Jo. 114 ; 19 Cox, C. C, 219, 
C, C. K. 

Annotaf if/n : — Refd. Oakey v, Jac;kson, (1914] 1 K. B. 216. 

(5) Neglect of aged and helpless Persoioi, 

8589. When amounting to miurder — Failure to 
provide necessaries — Intention to cause death.] — 

^n an indictment for the murder of an aged A; 
iuflim woman, by confining her against her will, 
not providing her with meat, drink, clothing, 
firing, medicines, & other necessaries, not allow- 
ing her the enjoyment of the open air, in breach 


for Ills family ; — Held : as the child 
did not go out alone, but under the 
guidance of Ms mother, & as accused, 
though he knew that the hoy left the 
house in extremely cold wetither, did 
not know that he was in danger, it 
could not be said that the assistance 
wMch he might have rendered was 


necottsary to the safety of the child, & 
tbore was no evidence upon which the 
jury could properly convict accused. — 
K. V. SiDNKV (1912), 21 W. E. R. 863 ; 
20 Can. Grim. Cas. 376 ; 5 D, L. R. 
256 ; 2 W. W. H. 761.— CAN. 

85B4 i. Failure to provide medical 

attention — Defence of conscientious ob- 


jection to medical treatment.] — K. v. 
Buookb (1902), 22 O. L. T. 106 ; 9 

•w-w * -m •-% A 


8584 U. .] — R. V. 

Lkwis (1903), 23 C. L. T. 257 ; 6 
O. L. R. 132 ; 2 O. L. R. 290, 666.— 
CAN. 
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of an alleged duty, if the jury think that prisoner 
was guilty of wilful neglect, so gross & wilful that 
they are satisfied he must have contemplated her 
death, he will be guilty of murder ; but if they 
only think that he was so careless that her death 
was occasioned by his negligence, though he did not 
contemplate it, he will be guilty of manslaughter. — 
R. V , Marriott (1838), 8 0. & P. 425. 

8590. When amounting to manslaughter — 
Failure to provide necessaries — Culpable neglect.] 
— R. V. Marriott, No. 8589, ante, 

8591. .] — R. V. Nicholls, No. 

8575, ante* 

8592. .] — There is a common law 

duty to take proper care of an adult sui juris who 
is helpless & unable for any reason to withdraw 
himself from the dominion of those who have 
charge of him, & neglect in such a state of things 
may amount to manslaughter. — R. v, Chattaway 
(1922), 17 Cr. App. Rep. 7, 0. C. A. 

8593 . Failure to provide food Sc shelter — 

For servant.] — Where a master culpably neglects 
to supply proper & sufficient food & lodging to a 
servant during a time when the servant is reduced 
to & in such an enfeebled state of body & mind as 
to be helpless, & unable to take care of himself, or | 
is under the dominion & restraint of the master, 

& unable to withdraw himself from his control, , 
& the servant’s death is caused or accelerated by | 
such neglect, the master is guilty of manslaughter, i 

When deceased was very ill, but there was no 
evidence that he was then under the belief of i 
aj)proaching death, he made a statement wliich i 
two hours afterwards was taken down in writing, i 
the writer putting questions to deceased as he i 
went on writing. The next day, when deceased | 
knew that he was dying, the declaration was read I 
over to him by another person who put questions , 
to him from the statement, sometimes in a leading I 
form, wliich he answered ; — Held : it was a ; 
question for the judge whether the dying declara- 
tion ought to be received, & under the above 
circumstances it was rightly admitted. 

A dying declaration is admissible, if it relates 
to the cause of death, & is made by the person whose 
death is the subject of inquiry, at a time when all 
hope of recovery is gone. The question of its 
admissibility on those grounds is one entirely for 
the judge to consider. When the judge has 
decided on the admissibility of the declaration, a 
wholly dilTerent question arises, viz., what does 
that declaration amount to ? That question is 
one entirely for the jury (CiiANNEia, B.). — R. r. 
Smith (1805), Be. &; Oa. 007 ; 0 New Rep. 108 ; 
31 I.. J. M. C. 153 ; 12 B. T. 008 ; 29 J. P. 532 ; 
1 1 ,lur. N. 8. 095 ; 13 W. R. 810 ; 10 Cox, C. C. 82, 
C. C. R. 

Jnnoiaiinn : — Reid. K. Chattaway (1922), 17 Cr. App. 

llep. 7. 

8594 . Failure by relieving officer — To pro- 

vide relief to destitute person.] — The law imposes 
upon relieving ofiicei*s the duty obligation in 
cases where bond fide appliLs. are made to them for 
medical assistance by destitute persons in cases of 


sudden & urgent necessity, to give such assistance 
promptly so that the mischief may be dealt with 
in its infancy ; & where appln. is made to a 
relieving officer for medical assistance in a case 
of emergency, & death or bodily harm results from 
a refusal to grant such assistance, it is no answer 
to an indictment against the relieving officer for 
manslaughter or for causing bodily harm that the 
appet. was in employment for wages or other hire 
or remuneration, if at the lime the appln. was 
made the appet. was in fact destitute of the means 
of providing independent medical assistance. — 

R. V, Curtis (1885), 15 Cox, C. C. 746. 

8595. Refusal to provide shelter to wife — 

Though separated.] — Where husband & wife are 
separated by common consent, the husband grant- 
ing the wife a stipulated allowance, wlxich is 
regularly paid, he is not bound to supply her with 
shelter. Scmhle : if he knows, or be informed 
that she is without shelter, & refuses to provide 
her with it, in consequence of which her death 
ensues, he is guilty of manslaughter, even though 
the wife be labouring under disease which must 
ultimately prove fatal, if it can be shown that her 
death was accelerated for want of the shelter 
which he had denied. — R. v. Plummer (1844), 1 
Car. &rKir. 600 ; 8 J. P. 615 ; 8 Jur. 921. 

8596. Failure to provide medical attention.] 

— ^A woman living with & entirely maintained by 
her aunt so neglected her in illness by not supplying 
her with food nor medical & other assistance that 
she died : — Held : the woman was properly con- 
victed of manslaughter. — R. v. Instan, [1893] 1 
Q. B. 450 ; 62 B. J. M. C. 86 ; 68 B. T. 420 ; 57 
J . P. 282 ; 41 W. R. 368 ; 9 T. B. R. 248 ; 37 
Sol. Jo. 251 ; 17 Cox, 0. C. 602 ; 5 R. 248, C. C. R. 

Annotations : — Apld. 11. v. Pittwood (1902), 19 T. L. R. 37. 
Apprvd. R. V. GJbbiiia Sc Proctor (1918), 82 J. P. 287. 

8597. Daughter in child birth.] — A 

girl, eighteen years of age, was taken in labour in 
the house of her stepfather during his absence. 
Tlxe mother omitted to procure for her the assist- 
ance of a midwife, in consequence of which the 
girl died. There was no evidence that the mother 
had the means to xiay the midwife : — Held : she 
was not legally bound to procure the aid of a 
midwife, & she could not be convicted of man- 
slaughter for not doing so. — R. v. Shepherd ( 1 862 ), 
Be. & Ca. 147 ; 31 B. J. M. C. 102 ; 5 B. T. 687 ; 
26 J. P. 101 ; 8 Jur. N. S. 418 ; 10 W. R. 297 ; 9 
Cox, C. C. 123, C. C. R. 

8598. Seaman on voyage.] — R. r. 

BEGGEi'^r, No. 8555, ante, 

8599. Neglect of mental defective.] — R. r. 

: Mother (1906), 70 J. P. Jo. 89. 

I 8600. .] — B. kept an establishment 

I for the reception of mental defectives, & the busi- 
! ness Sc financial arrangements of the home were 
managed on her behalf by applt. H. In 1915 B. 
had a paralytic stroke & shortly afterwards she 
executed a general power of attorney in favour of 
applt., wliich placed liim in full financial control 
of the establislmieiit. B., however, continued 
to look after the management of the home <fc the 


PART XXXIII. SECT. 1. SUB- 
SECT. l.~N. (b). 

8590 1. TF/ion amonnting to man- 
slaughter — Failure to provide neccs- 
sarics — Culpable neglect.] — -Whore a 
aon lias undertaken the care of hly 
father he is bound to execute hia 
ohargre without wicked nejjlig'enco, & 
if ho does not do so ho can be convicted 
of inanslaugrhtor, when the death of 
hlB father Is due to such negligence. — 


R. V . Dalke (1915), 33 W. L. R. 113.— 

CAN. 

e. Omission to provide iicccssarics for 
wife — Death from egeposure to cold — Duty 
of husband. ] — Accused was charged with 
omitting without lawful excuse to 
supply liis wife with necessaries Sc 
thereby causing the death of his wife. 
The omission with which accused was 
charged consisted in that he did not go 
after his wife when he saw her go into 


the cold Sc bring her back to hia house 
before sJio died from exposure. Accused 
had provided sufficient shelter for his 
family ; Sc there was no evidence from 
i\iiioh it could be found that the woman 
was not in possession of her faculties Sc 
capable of exercising her free w'ilJ ; — 
Held : where a woman having the 
exercise of free will chooses to leave 
the shelter provided by her husband Sc 
to go out into the cold Sc Is frozen to 
death, the husband is not criminally 
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m.j 

welfare of its inmates. The condition of the homo 
gradually became very unsatisfactory, & in Jan. 
1919, one of the inmates died. The evidence given 
at the coroner’s inquest showed that death was due 
to neglect & starvation. B. & applt. were arrested 
& charged with the manslaughter of deceased. 
Applt. was convicted at the trial & sentenced to 
three months’ imprisonment : — Held : on appeal, 
on the facts disclosed at the trial &; shown by the 
coroner’s depositions, there was no evidence that 
applt. had undertaken a duty amounting to the 
charge of the inmates of the home, & on this 
ground tlie conviction of applt. for manslaughter 
must be set aside. — B . v. Hall (1 919), 122 Ij. T. 31 ; 
84 J. P. 66 ; 26 Cox, C. C. 525 ; 1 4 Or. App. Rep. 
58, C. C. A. 

(c) hi course of Employment, 
i. In General, 

8601. Neglect must be personal.] — The captain 

6 pilot of a steamboat- were both indicted for the 
manslaughter of a person who was on board of a 
smack, by running the smack down. The running 
down was attributed, on the part of the prosecu- 
tion, to improper steerage of the steamboat, 
arising from there not being a man at the bow to 
keep a look-out at the time of the accident. It 
was proved that there was a man on the look-out 
when the vessel started, about an hour previous. 
According to one witness, the captain pilot 
were both on the bridge between the paddle- 
boxes ; according to another, the pilot was alone 
on one paddle-box : — Held : under these circum- 
stances there was not such personal misconduct 
on the part of either as to make them guilty of 
felony. 

It is very difficult to make felony out of a 
negligent act of omission, unless the party is 
bound by law to do the act omitted, as providing 
food for a person of tender yeai*s (Aldeuson, B.). 

The captain Is not responsible in felony. It is 
the fault of the x)erson who ought to be there, & 
who may have disobeyed orders. If the captain 
leaves the pilot on the paddle-box, he is not 
criminally responsible. In a criminal case every 
man is answerable for liis own acts (Park, J.). — 
R. V, Allen (1835), 7 0. & P. 153. 

Annotation: — -Rsid. R. v. Hughes (1857), 17 Cox, C. O. 301. 

3002. .] — To make the captain of a steam 

vessel guilty of manslaughter, in causing a person 
to be drowned, by running down a boat, prosecutor 
must show some act done by the captain ; & a 
mere omission, on his part, in not doing the whole 
of his duty, is not sufficient. But, if there be 
sufficient light, &> the captain of a steamer is 
either at the helm, or in a situation to be giving the 
command, & does that which causes the injury, 
he is guilty of manslaughter. — R. v. Green (1835), 

7 C. & P. 156 ; 2 Nev. & M. M, 0. 621. 


8603. — -.] — R. V, Hilton (1838), 2 I^ew. C. C. 
214. 

8604. — -.] — ^An explosion occurred on board a 
steamer, whereby one of three persons in charge 
of her was killed : — Held : the circumstances that 
the valves, etc., were out of order, was not suffi- 
cient to make out, against either or both prisoners, 
one being master & the other engineer, a case of 
such culpable negligence as would sustain a charge 
of manslaughter. — R. v, Gregory (1860), 2 P. & P. 
153. 

8605. .] — Upon a trial for manslaughter, 

it appeared that prisoner was the driver & deceased 
the fireman of a steam engine on a railway, & 
that the death of the latter was caused by the 
engine coming into collision with a train standing 
on the same line of rails, owing to a neglect on 
the part of the person in charge of the engine to 
keep a sufficient look-out. There was evidence 
that it was the duty cither of jirisoner or deceased 
to keep the look-out ; but there was no evidence 
as to which of the two was charged with the duty 
at the time of the collision : — Held : prisoner 
was entitled to an acquittal. 

It is necessary for the prosecution to show that 
the negligence wliich caused the death of deceased 
was the negligence of prisoner ; but for aU that 
appeared deceased might have been keeping the 
look-out at the time, & in that case it was his 
own neglect, Sc not that of prisoner, which caused 
Ills death (Willes, J.). — R. v. Gray (1865), 4 P. & 
P. 1098. 

8606. .] — A fatal railway accident had been 

caused by the train lamning oft the line, at a spot 
where rails had been taken up, without allowing 
sufficient time to replace them, & also without 
giving sufficient, or, at all events, effective warning 
to the engine driver ; it was the duty of the fore- 
man of platelayers to direct when the work should 
be done, & also to direct effective signals to be 
given ; — Held : though he was under the gernn al 
control of an inspector of the district, the inspector 
was not liable ; & the foreman was so, assuming 
his negligence to have been a material & sub- 
stantial cause of the accident, even although there 
had also been negligence on the i)art of the engine 
driver, in not keeping a sufficient look-out. — R. 
r. Benge (1865), 4 P. & P. 504. 

Annotation Reid. K. v. l^ittwood (1902), 19 T. L. II. 37. 

8607. .] — R. V. Birchall (1866), 4 P. &; P. 

1087. 

Annotaiion Reid. H. v, Jouch (1870)» 11 Cox, C. C. 514. 

8608. May be joint.] — If it be the duty of a 
person, as ground bailiff of a mine, to cause the 
mine to be properly ventilated by causing air 
headings to be put up where necessary, & by 
reason of liis omission in this respect another be 
killed by an explosion of fire-damp, such person is 
guilty of manslaughter, if, by such omission, he 
was guilty of a want of ordinary & reasonable pre- 
caution, & if it was his plain & ordinary duty to 
have caused an air heading to have been made, 


liable. — R. V. {Sidney (1912), 21 

W. L. R. 853 ; 20 Can. CYim. Cas. 37C ; 
5 D. L. R. 256 ; 2 W. W. R. 761.~ 

CAN. 


PART XXXni. SECT. 1, SUB- 
SECT. 1.— -N. (c) i. 

f. Electric light errmpany — Death 
caused by contact with fallen wire — 
HespoTisibility of company.] — Deft. co. 
was indicted on a charge of having 
caused ^evous bodily harm cauaing 
the death of S. The death was caused 


by coming In contact with a live wire 
under the control of deft. co. which, 
as the result of a severe storm of wind 
& rain, liad become detached from the 
cross arm to wliich it was fastened & 
was hanging in a dangerous position. 
Before the occurrence of the accident 
S. had boon warned of the danger. 
The judge instructed the jury that in 
such storms as that i>recccling the 
death of deceased it was the duty of 
the CO. to go over its line, perhaps that 
night or the next day, & see that the 
public were protected, without leaving 


to the jury the determination as to 
what was a reasonable time for in- 
spection of the linos ; & that it was 
the duty of the co. to take steps at 
once against any danger that might 
occur without instructing them further 
as to acts of God & aeddents beyond 
human control ; &, assuming that the 
co. had no knowledge of the wire being 
down, that it was its duty to have such 
knowledge : — Held : the directions 
were right. — R. v. Yarmouth Light & 
Power Co., Ltd. (1920), 62 N. S. K. 
452.— CAN. 
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& a man using reasonable diligence would have 
done it. It is no defence in a case of manslaughter, 
that the death of deceased was caused by the 
negligence of others, as well as by that of prisoner ; 
for, if the death of deceased be caused partly by 
the negligence of prisoner, & partly by negligence 
of others, prisoner & all those others are guilty 
of manslaughter. — R. v. Haines (1847), 2 Car. & 
Kir. 368. 

Annotations : — Consd. R. v. Pocock (1851), 5 Cox, C. C. 173. 

Befd. Cory v. France, Fenwick, [1911] i K. H. 114. 

8609. .]— If an engineer, employed to 

manage a steam engine engaged to draw up 
miners from a coal pit, leave tlie engine in the 
charge of an ignorant boy, wlio tells him that he 
is unable to manage it, & in the absence of the 
engineer a man is drawn up, who is killed from the 
want of skill in the boy to manage the engine, this 
is manslaughter in the engineer. — R. v. Lowe 
(1850), 3 Oar. & Kir. 123 ; 4 Cox, C. C. 449. 

8610. .] — -R. V. Ledgeii, No. 8277, ante. 

8611. .] — R. V. Benge, No. 8600, ante. 

8612. Must be calculated to cause death — 
Neglect to repair road.] — A coroner‘’s inquisition 
alleged that defts. were trustees of a road, that 
it was their duty to contract for the reparation of 
that road : that they feloniously did neglect, A 
omit to contract for the reparation thereof, & a 
cart, which deceiised was driving along the road, 
went into a hole, deceased, being thrown out, 
sustained injuries of whicli he afterwards died : — 
Held : bad, for not showing any such neglect of 
duty as could render the t rustees guilty of man- 
slaughter. -R. V. PucOGK (1851), 17 Q. B. 34 ; 17 
L. T. O. S. 91 ; 5 Cox, C. C. 172 ; 15 J. P. .Jo. 
307 ; 117 E. R. 1194. 

Annotation : — Mentd. U. r. iMcIiitosh (1858), 32 L. T. (). S. 

14(). 

ii. Jiailivay,^, 

8613. Railway accident — Neglect to give proper 
signals.]— R. v. Paugeter (1848), 3 Cox, V. C. 191. 

8614. Overrunning signal.] — Indictment 

against the engine driviu* A tireinan of a railway 


train for the manslaughter of persons killed while 
travelling in a preceding train, by prisoners’ train 
running into it : — Held : if prisoners honest ly 
believed they were observing their instructions, & 
they were not obviously illegal, they were not 
criminally responsible. — R. r. Trainer (1864), 
1 P. & ¥. 105. 

Annotation Retd, R. r. Elliott (1889), 1C Cox, C. C. 710. 

8615. Failure to keep proper look-out — ^Liability 


of driver of locomotive.] — R. v. Gray, No. 8605, 
ante. 

8616. .] — R. V, Birciiall, No. 

800 ‘ anie. 

8617. Line under repair — Failure to warn 

approaching train.] — R. v, Benge, No. 8606, anie, 

8618. Level crossing gate left open.] — 

Prisoner, as the private servant of B., the owner 


of a tramway crtissing a i)ublic road , was entrusted 
to watch it. Wliile he was absent from his duty 
an accident happened & C. was killed : — Held : 
there was no duty between B. & the public, &, 
therefore, prLsoner was not guilty of negligence. — 
R. V. Smith (1869), 11 Cox, C. C. 210. 

8619. .] — R. V. PiTTWOOD (J902), 19 

T. T.. R. 37. 

8620. Intervening negligence of third 

party.] — R. i\ liEUGEU, No. 8277, anie. 

iii. Ships. 

8621. Liability for act of omission.] — R. v. 

Green, No. 8(i02, ajiie. 

8622. No look-out — Vessel in charge of 

pilot.] — R. V. Allen, No. 8601, ante. 

8623. Foreign vessel In charge of English pilot 
— Failure to understand orders — Liability of pilot.] 

-- Where an English pilot has the direction of a 
foreign vessel, & liis orders are misunderstood by 
the foreign sailors, & in consequence of such mis- 
undei'standing a boat is run down life lost, if 
the pilot has by liis own negligence failed to make 
the mariners understand his directions he will be 
guilty of manslaughter. — R. Spence (1846), 6 
L. T. O. S. 485 ; 1 Cox, C. C. 352. 


PART XXXIII. SECT. 1, SUB- 
SECT. l.—N. (c) ii. 

8613 i. Railway accident— Neglect to 
give proper signal. 1 — A tclegTaph officer 
of a railway was charffcul with con- 
victed of ciili»al)le homicide or culpable 
neglect of duty in so far as he had 
neglected to turn on a certain signal ; 
& In consequence of \^hich a coUision 
took place by which one person was 
killed & several others severely 
injured. — H.M. Advocate v. Row- 
BOTHAM (1855), 2 Irv. 89 ; 27 Sc. Jiir. 
338.— SCOT. 

8618 i. Level crossing gate left 

open.Y—A. boy was killed by collision 
between a cart, wliich lie was driving 
across a railway line at a public cross- 
ing, & a train. I'risoner was the gate- 
keeper at the crossing & the accident 
was attributed to her neglect in leaving 
her post at the station house & not 
shutting the gates & keeping a look- 
out, 08 her duty was. The judge 
directed the jury not to find prisoner 

O , unless they were satisfied that 
)8ence from her post of duty was 
the proximate cause of the boy’s 
death : — Held : a riglit direction. — R. 
V . Oallaoman (1871), 10 N. 8. W. 
8 . C. K. 319.— AUS. 

jp. Bridge unsafe.] — Defts., a 

corpn., were indicted for that they 
unlawfully neglected to take reason- 
able precautions in maintaining a 
bridge forming part of their railway, 
& that a locomotive engine & several 


cars, owing to the rotten state of the 
timbers of the bridge, were prccipitaled 
into the valley underneath, thereby 
causing the death of certain persons. 
Defts. wore found guilty. On appeal : 
• — Held : such indictment will lie 
against a corpn.-— R. v. Union Col- 
liery Co. (1900), 31 S. C. R. 81.— 
CAN. 

h. — — ■ Negligence of driver of loco- 
motive — Deceased travelling contrary 
to company's orders.] — It is not a 
justification of homicide that deceased 
was travelling by a waggon contrary 
to tho railway co.’s instructions, if 
death caused by negligence of loco- 
motive driver. — H.M. Advocate v, 
Laird (1833), 6 Sc. Jur. 42.— SCOT. 

i. Improper starting of train.] 

— A superintendent of goods & a 
station porter of a railway tried for & 
acquitfiOd of culpable Jiomicide or 
culpable neglect of duty in the im- 
proper starting of a railway train, 
whereby a collision took place & one 
individual killed. — H.M. Advocate v. 
Lyall & Ramsay (1853), 1 Irv. 189. — 
SCOT. 

j. Neglect of officials — Block 

system.] — Two sets of officials of a 
railway co., through whose separate 
& successive failures of duty a collision, 
resulting in tho death of a passenger, 
was occasioned upon a section of the 
line worked upon the block system, 
were charged for culpable homicide : — 
Held : a relevant charge. — H.M Advo- 


(LVTE V. Litcle (1883), 5 Oouper, 259, — 

SCOT. 

k. Negligence of guard — In 

separating train.]— Vviaonev was in- 
dicted for tho manslaughter of a 
passenger in a train of which he was 
in charge as guard. l^risoner liad 
directed tho train to be separated on 
an incline, whereby a portion of tho 
train ran backwards & collided with 
another train, causing the death of 
many of tho passengers. The judge 
told the jury that in order to convict 
prisoner they must find him guilty of 
“ gross negligence ” or “ recklessly 
negligent conduct,” & that mere in- 
tellectual defect or mistake of judg- 
ment, without wilful disobedience, as 
to a traffic regulation would not create 
criminal liability.— R. v. Ellio'TT 
(1889), 16 Cox, C. C. 710.— IR, 


PART XXXIII. SECT. 1, SUB- 
SECT. l.—N. (0) iii. 

1. Negligerit steer in {}.] — ■Panel was 
charged with culpable homicide in 
having rim down a small ferry boat, 
so that two pei*son8 were drowned, 
owing to negligent steering & failing 
to comply with river regulations : — • 
Held : not guilty, ho having observed 
tho river regulations as to sailing & 
being free from blame. — H.M. Advo- 
cate V. M'Lean (1842), 1 Broun. 416. 
—SOOT. 
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Sect. 1. — Homicide: Sub-sect, 1, N, (c) iv. dc O, (a) 

iv. Mines and Machinery, 

8624. Neglect of duty.] — li. v. Hughes, No. 8245, 
ante. 

8625. Failure to provide ventilation.] — ^An 

engineer, who had charge of an engine whicn was 
worked for the purpose of keeping up a supply of 
pure air in a mine, neglected his duty, so that the 
engine stopped & the mine thereby became charged 
with foul air, which afterwards exploded & caused 
the death of one of the miners : — Held : the en- 
gineer could not be convicted of manslaughter on 
an indictment, wliich did not allege a duty in 
him wliich he had neglected to perform. — li. v, 
Baiihett (1846), 2 Car. & Kir. 343. 

Annotation : — ^Hefd. R. v. Pocock (1851), 17 L. T. O. S. 91. 

8626. .] — K. V. Haines, No. 8608, 

ante. 

8627. Leaving machinery In charge of 

Ignorant person.] — R. v. Lowe, No. 8609, ante. 

8628. Leaving stopped machinery — Machin- 
ery restarted by another person.] — R. v. Hilton, 
No. 8603, ante. 

8629. Explosion of ship’s boiler — Neglect to 
repair.] — R. v. Gregory, No. 8604, a/ite. 

O. By Negligence. 

(a) Use oj Firearms. 

8630. Accidental discharge of gun — Unlawful 
act of accused.] — Prisoner, having a right to the 
possession of a gun which was in the hands of 
deceased, wliich lie knew to be loaded, attempted 
to take it away by force, & in the struggle which 
ensued the gun went oft* accidentally, & caused 
(he death of deceased : — HeJd : as the death was 
caused by the discharge of the ^n, which was the 
result of the unlawful act of prisoner, he was 
guilty of manslaughter. — R. v. Archer (1858), 
1 F. & F. 351. 

8631. .] — Several men were engaged 

at night poaching & in a scuffle with a game- 
keeper, he was killed by a shot from the gun of 
one of them : — Held : even although the gun went 
olT accidentally in the coui’se of a scuffle with the 
keeper, he having a right to take the gun, it was 
manslaughter in the man who caused it. — R. v. 
Skeet (1866), 4 F. & F. 931. 

8632. .] — On an indictment for mur- 

der, the death having been caused by shot from 
a gun in the hands of prisoner, evidence of former 
threats by deceased of deadly violence, with words 
&: circumstances on the occasion in question likely 
to provoke similar threats, received as evidence 
of danger to life, or serious violence or reasonable 
apprehension of it, on the occasion, such as might 
excuse or justify recourse to a loaded firearm in 
self defence. The use of such a weapon, even 
against an unarmed man, may be excused or 
justified not only by necessity for defence against 
death or serious injury, but the reasonable appre- 


hension of it. But in the absence of such necessity, 
if it is resorted to, & is fired even accidentally, it 
it manslaughter. The jury found that there was 
no such necessity, but that the gun, being levelled 
at deceased with no intention of discharging it, 
went off by accident : — Held : prisoner was guilty 
of manslaughter. — R. v, Weston (1879), 14 

Cox, C. 0. 346. 

8633. Negligent user.] — One who points a 

gun at another ;person, without previously ex- 
amining whether it be loaded or not, will, if the 
weapon should accidentally go off & kill him 
towards whom it is pointed, be guilty of man- 
slaughter. — R. v, Jones (1874), 12 Cox, C. C. 628. 

8634. Negligent use of firearms.] — R. v. Ramp- 
ton (1664), Kel. 41 ; Fost. 264 ; 84 B. R. 1073. 

8635. .] — R. V. Burton, No. 8521, ante, 

8636. .] — Where a pemon fires at another 

a firearm knowing it to be loaded, & therefore in- 
tending either to Iffll or to do grievous bodily harm, 
if death ensues the crime Is murder ; & if in such 
case the person who fires the weapon, though he 
does not know that it is loaded, has taken no care 
to ascertain, it is manslaughter. — R. v. Campbell 
(1869), 11 Cox, C. C. 323. 

8637. Firing at target.] — A gun discharged 

in the ordinary & regular course of ball practice 
by an artilleryman in a garrison town missed the 
mark & killed a man who was lawfully x>assing 
near the spot in a boat, the place being a public 
one & open to all Her Majesty’s subjects. The 
artilleryman who fired the gun was acting under 
the command of a superior ollicer, who was acting 
in obedience to the general orders of the major- 
general : — Held : the major-general was not 
guilty of manslaughter. — R. v. Hutchinson (1861), 
9 Cox, C. C. 555. 

8638. .] — Prisoners A., B. & C. went 

into a field in proximity to highways & houses, 
taldng with them a rifle. B. placed a board, 
which was handed to liim by A. in the presence of 
C., in a tree in the field as a target. All three fired 
shots directed at such target from a distance of 
100 yards. One of the shots thus fired killed a 
boy in a tree in a garden at; a spot distant 393 
yards from the firing point. No precautions were 
taken to prevent danger from such fii*ing. It was 
proved that the rifle was sighted at 950 yards, & 
would probably be deadly at a mile. There was 
no evidence as to which of prisoners fired the fatal 
shot. Prisoners were all found guilty of man- 
slaughter ; — Held : all tliree prisoners wei*e rightly 
convicted of manslaughter, because they had 
been guilty of a breach of duty in firing at the spot 
in question without taking proper precautions to 
prevent injury to others. — R. v. Salmon (1880), 
6 Q. B. D. 79 ; 50 L. .1. M. C. 25 ; 43 L. T. 673 ; 
45 J. P. 270 ; 29 W. R. 246 ; 14 Cox, C. C. 494, 
C. C. R. 

(b) Driving and Riding, 

8639. Degree of negligence requisite.] -Anon. 
(1704), 1 East, P. C. 263. 


PART XXXIII. SECT. 1, SUB- ^ 
SECT. l.—O. (a), fa V 

m. Negliyent vse of firearma — Firing 
at target — Fcnal Code^ 8. 304 A .\ — 
Two persons went to a plantation at 
the edg^o of which there was an einin- 
enec on which they set up at the sky 
line a small tin case as a target, & 
fired several shots at it, from a distance 
of 100 feet, with a rifle sighted to 
100 yards. There W’as a public road 
used by the villagers about 160 yarrls 
away in the direct line of fire. The 
road was not visible from the firing 


I point, but clearly so from the target, 
j A bullet struck a man passing along 
j the road at a spot in the line of fire, 

' though it did not appear who had fired 
tlie shot. No precautions of any kind 
were taken to prevent danger to 
passers-by on the road from such 
firing : — aeld : they were both guilty 
of criminal rashness & negligoiice 
within the above sect. — R. v. Morgan 
(1909), I. L. R. 36 Calc. 302.— IND. 

8634 i. .] — If two or more per- 
sons join in reckless firing in the direc- 
tion of a public place &; one of the 


lieges is killed although it is not proved 
by which of the party shot was fired 
all are guilty of culpable homicide. — 
H.M. Advocate v. li arbieb, Campbell 
& Reid, etc. (1867), 5 Irv. 482 ; 40 
Sc. Jut. 1. — SCOT. 

PART XXXIII. SECT. 1, SUB- 
SECT. l.—O. (b). 

8639 i. Degree of negligence requisite.^ 
— duty is imposed on the driver of 
an automobile to use reasonable care 
to avoid endangering human life, & If. 
because of the absence, without lawful 
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8640. ',] — While driving his car at an 
excessive speed A. knocked down three persons, 
injuring two & killing one, & in respect of this 
occurrence he was convicted of manslaughter on 
his own confession. 

The crime of manslaughter in a case like this 
consists in driving a motor car with gross or reck- 
less negligence. Ordinary negligence does not 
make a man liable for manslaughter. No one has 
been able to define where the dividing line is to 
be drawn, but every one agrees that it requires a 
high degree of negligence to make the offence 
manslaughter. If a man driving a motor car at 
an excessive speed intentionally runs into & kills 
a man, the result is not manslaughter but murder 
(Barlhache, J.). — Tinline v. White Cross In- 
surance Co., [1921] 3 K. B. 327 ; 90 L. J. K. B. 
1118 ; 125 L. T. 632 ; 37 T. L. B. 733 ; 20 Com. 
Cas. 347. 

8641. Driver intoxicated.] — A man drove in the 
I)ublic street at the rate of eight or ten miles an 
hour, he being at the time intoxicated, & death 
resulted from an old man being knocked down 
whilst attempting to cross : — Held : the driver 
was guilty of manslaughter, if the jury were of 
opinion that the negligence of the driver in any 
way contributed to the accident. — R. v, Harring- 
ton (1862), 26 J. P. 793. 

8642. “ Honest negligence ” no defence.] — B. 
V. Gylee (1908), 73 .1. P. 72 ; 1 Cr. App. Rep. 
242, C. Vu A. 

8643. Careless driving.] — A foot passenger was 
walking at lamp -light in the carriage road along a 
public liighway, when tlui owner of a cart, who 
Wijj6 proved to be near-sighted, drove along, at 
the rate of eight or nine miles an hour, sitting at 
the time on a few sacks laid on the bottom of the 
cart, & ran over the foot passenger, killed him : — 
Held : he was guilty of sucli carelessness as 
amounted to the crime of manslaughter. — R. v. 
Grout (1834), 6 C. k> P. 629. 

8644. .] — Two parties were engaged in an 

illegal act, in the negligent driving of a gig along 
a public thorouglifare in the evening at a rapid 
f)ace, & down a .shaded hill, which caused death 
to a tliird x^arty : — Held : they were liable on an 
indictment for manslaughter, even though de- 
ceased wfis himself guilty of great negligence in 
pei*sisting in walking in the middle of such a road, 
thougli he was quite deaf, & thereby contributed 
to his own death. — R. r. Lonubottom (1849), 13 
J. P. 270 ; 3 Cox, C. C. 439. 

8645. .] —If a man undertakes to drive 

another in a veliicle, he is bound to exercise proper ; 


care in regard to the safety of the man under his 
charge, & if by culpably negligent driving he 
causes the death of the other he will be guilty of 
manslaughter. But he caimot be found guilty of 
manslaughter if deceased hinaself interfered in the 
management of the horse, & thereby assisted in 
bringing about an accident. 

Even if the doctrine of contributory negligence 
applies to criminal cases, yet there is no con- 
tributory negligence on the part of any one in 
merely getting into a vehicle & allowing hin^elf 
to be driven, although the driver be perceptibly 
drunk.— R. v. Jones (1870), 22 L. T. 217 ; 11 
Cox, C. 0. 544. 

8646. Driving without reins .] — A driver of 

a spring cart, standing in the cart & driving along 
a pubUc road vnthout reins, but not driving 
fmiously, when a child runs across the road before 
the cart, & is killed by the wheel passing over it, 
is not guilty of manslaughter, unless he could 
have saved the life of the child if ho had been 
driving with reins in his hand. — R. v. D allow AY 
(1847), 3 Cox, C. 0. 273. 

8647. Furious driving.] — If a person is driving 
a cart at an unusually rapid pace, & drives over 
another, & kiUs him, he is guilty of manslaughter, 
though he called to deceased to get out of the way, 
& he might have done so if he had not been drunk. 
— R. V. Walker (1824), 1 0. & P. 320. 

8648. .] — R. V. Clinch (1814), 2 L. T. 0. S. 

287. 

8649. — -.] — A jury is entitled to infer that an 
accident is due to furious driving where there is 
evidence that the speed was excessive a few 
minutes before & after the accident. — R. v, 
Dalloz (1908), 1 Cr. App. Rep. 258, C. C. A. 

gg 50 . Racing on highway.] — R. v. Mas- 

tin, No. 8275, anie, 

8651. -.] — If the driver of a carnage 
be racing with another carriage, & from being 
unable to i)ull up his horses in time the first- 
mentioned carriage is upset, & a i>erson thrown off 
it & killed, this is manslaughter in the driver of 
that carriage. — R. i’. Timmins (1836), 7 0. k P. 
499, 

8652, .] — If each of two persons be 

driving a cart at a dangerous & furious rate, k 
they be inciting each other to drive at a dangerous 

i k furious rate along a turn-pike road, k one of 
the carts run over a man k kill liim, each of the 
two pei'sons is guilty of manslaughter, k it is no 
ground of defence that the death w^ partly 
caused by the negligence of deceased himself, or 
that he was either deaf or drunk at the time. — 


excuHc, of riiich care, tlio automobile 
f-triktiH ik. kills a person the di’iver 
is guilty of inanHlaughtor, — K. v. 
McCauthy, [1D21] 2 W. W. 11. 751 ; 
55) D. L. K. 20G ; G2 8. C. K. 10.— 
CAN. 

8639 ii. — — . 1 — Deft, was being 
driven in a carriage to her house through 
the streets of the town ; the carriage 
was being driven at an ordinary pace, & 
in the middle of the road ; the night 
was dark, & the carriage without 
lamps, but the horse-keeper & coach- 
man were shouting out to warn foot- 
passengers ; deft. *8 carriage came into 
contact with complainant’s father, an 
old deaf man, who was thereupon 
knocked down, run over, & killed : — 
livid : the question for the ct. was 
whether there was any evidence that 
the death of deceased was Induced by 
an act negligently & rashly directed by 
accused, & that there was no such 
evidence, — ^A non. (1870), 7 Mad. 32. — 
IND. 

8639 iii. — On an indictment 


for manslaughter: — Held : if thodiivor 
of a conveyanco uso all reasonable care 
& diligence, & an accident happen 
through some chance which ho could 
not foresee or avoid, ho is not to he 
hold liable for the results of such 
accident. The fact that streets are 
imusually crowded from any public 
procession, or other cause, instead of 
excusing a driver when proceeding at 
liis ordinary pace, & with ordinary 
care, requires him to be particularly 
cautious, & may tend to render him 
criminally answerable for any accidents 
ensuing from driving at a rate, & with 
those precautions, which he might 
have ordinarily observed. — R. v. Muk- 
KAY (1852), 5 Cox, C. C. 509.— IR. 

n. Careless driving — Omis of proof.} 
— Prisoner was indicted for the man- 
slaughter of a woman by driving a 
cab over her in a public street, & his 
defence was that ho had used duo & 
proper care in driving the cab upon 
the occasion in question : — Held : the 
burden of proving negligence did not 


lio on the Crown, but upon the fact of 
the killing being proved, it was cast 
upon prisoner to show that he had used 
duo & proper care in driving the cab. — 
11. V . Cavendish (1874), I. K. 8 C. L. 
178.— IR. 

0 , J — A panel charged with 

culpable homicide in having killed a 
child by coroless driving, was ac- 
quitted in consequence of the slight 
dogretj of blame attachable to him. — 
H.M. Advocate v. Matheson (1837), 
1 Swill. 593. — SCOT. 

p. Careless riding.}— -K., riding aJoi^ 
a public road, runs over a cliild, 
& kills her. If A. were proceeding 
violently & without duo caution, it is 
manslaughter ; if he were prooeodlng 
with due caution, it is misadventure. 
Although the cliild had run across the 
road, it will not be matter of excuse 
if A. were proceeding without due 
caution. — Devoy’b Case (1841), Ir. 
Cir. Hep. 74. — IR. 
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Tl. V. SwiNDALL & Osborne (1846), 2 Oar. &; Kir. 
230 ; 2 Cox, 0. C. 141. 

Annoiaiion : — Refd. li. v. Dant (1865), 10 Cox, C. C. 102. 

(c) Navigation. 

8653, Negligent navigation — Excessive speed.] — 

Those who navigate River Thames improperly, 
either by too mucli speed or by negligent conduct, 
are as much liable, if death ensues, as those who 
cause it on a public highway on land, either by 
furious driving or by negligent conduct. — R. v. 
Taylor & West (1840), 9 0. & P. 672. 

8654, Overloading ferry-boat.] — A water- 

man’s apprentice takes on board a skill more 
persons than it would be licensed to carry & acts 
unskilfully in the management of the skiff : — 
Held : if death ensues in consequence of either 
one or the other of these circumstances, he is 
guilty of manslaughter. — R. v. Williamson (1844), 
3 L. T. O. S. 244 ; 9 J. P. 120 ; 1 Cox, C. C. 97. 

8655, Collision — Liability for act of omission.] — ■ 
R. V. Green, No. 8602, ante. 

look-out — Liability of mas- 
ter where vessel in charge of pilot.] — R. v. Allen, 
No. 8601, ante. 

8657. Foreign vessel in charge of English 

pilot — Failure to understand orders — Liability of 
pilot.] — R. V. Spence, No. 8623, ante. 

{d) In course of Business. 

8658. Throwing down articles from house.] — 

R. p. Hull (1664), Kel. 40 ; 84 E. R. 1072. 

8659. ,] — A child six years old was crossing 

a public road, but in a part not much frequented. 
Prisoner, not knowing that the child was there, 
threw from his window a quantity of hot water, 
which fell upon the cliild & caused its death : — 
Held : it was for the jury to say whether prisoner 
was guilty of culpable negligence ; if so, he was 
criminally responsible ; but that if lie exercised 
ordinary caution in throwing out the water, he 
was not guilty. — R. v. Gould (1850), 14 J. P. 657. 

8660. Supplying defective cannon.] — An iron 
founder being employed by an oUman & dealer in 
marine stores to make some cannon, to be used on 
a day of rejoicing, & afterwards to be put into a 
sailing boat, after one of them had burst, & been 
returned to him in consequence, sent it back in so 
imperfect a state, that on being fired it burst 


again, & kiUed a third person : — Held : the maker 
was guilty of manslaughter. — R. v. Oarr (1832), 
8 C. & P. 163. 

8661. Negligently slinging cask.] — Prisoner was 
indicted for manslaughter in having by negligence 
in the manner of slinging a cask caused it to fall & 
kill two females : — Held : he was guilty of man- 
slaughter. — R. V. Riomaidon (1833), 1 Lew. O. O. 
180. 

8662. Inadvertent injury to lunatic — Scalding in 
bath.] — R. V. Finney (1849), 12 Cox, C. 0. 625. 

{e) Custody of Animals. 

8663. Failure to keep vicious animal in restraint.] 

— If a person thinks proper to keep an animal, 
knowing its vicious nature, & another person is 
killed by it, it will be manslaughter in the owner, 
if nothing more ; at all events, it will be an aggra- 
vated species of manslaughter (Best, C.J.). — 
Blackman v. Simmons (1827), 3 C. (fe P. 138. 

8664. ,] — A man who, having a horse which 

he knows to be vicious & dangerous, turns it out 
upon a common through wliich, to his knowledge, 
pass much-frequented jmblic footpaths which are 
not- fenced off, is guilty of culpable negligence, A, 
if the horse kills any one passing over the common, 
may be convicted of manslaughter, nor is it any 
defence that deceased has strayed from the way, 
where he is still so near it that the jury cannot 
say whether he is on or off the path. — R. v. Dant 
( 1805), Le. & Ca. 567 ; 6 New Rep. 72; 31 
L. J. M. 0. 119 ; 12 L. T. 396 ; 29 J. P. 359 ; 
11 Jut. N. S. 549; 13 W. R. 663 ; 10 Cox, C. C. 
102, 0. C. A. 

notation : — Refd. Lowery <\ Walker (100!)), 70 I;. J. K. B. 

207. 

.] — See Animals, Vol. IT., p. 236, No. 238. 

(/) Medical Treatment. 

8665. Manslaughter if proper care and skill not 
used — Treatment by qualified person.] — R. r. Fer- 
ciUsoN (1830), 1 Lew. O. C. 181. 

8666. .] — If a medical man, though 

lawfully qualified to practise as such, caiise the 
death of a person by the gi*ossly unskilful, or 
grossly incautious, use of a dangerous instmment, 
he is guilty of manslaughter. — R. v. 8pi].ling 
( 1838), 2 Mood. & R. 107. 

8667. — - — — .] — A medical man adminis- 
tered to his mother, for some disease, prussic acid, 
of whicli she almost immediately died : — Held : 
not guilty of manslaughter, it- not appearing 


PART XXXIII. SECT. 1, SUB- 
SECT. l.—O. (c). 

q. Neffliffcnt 7iaviffation.] — I^anel was 
charged with having run down a 
small ferry boat, so that two persons 
were drowned, owing to negligent steer- 
ing & failing to comply with river 
re^ilations : — Held : not guilty of 
culpable homicide in respect that he 
had observed the river regulations as 
to sailing, & was in the circumstances 
free from blame. — H.M. Advocate r. 
M‘Lean (1842), 1 Broim, 416. — SCOT. 

r. Collision — Liability for act of 
omission — Degree of negligence re- 
quisite.'] — An indictment cliarged the 
master & mate of a steam vessel with 
culpable homicide or culpable & reck- 
less n^lect of duty, in that they did 
steer in a reckless manner, & fail to 
keep a good look-out, with the result 
that a collision occurred & life was 
lost The jury was charged that whore 
a person is charged with a duty in- 
volving the safety of human life, he is 
criminally liable only for a notable & 


1 serious fault or negleci, or rulj)a laia, 
! & not on acc<junt merely of a slight 
, fault or negligence. — H.M. Advocate. 
I V. Drf.veh & Tvke (1885), 5 Couper, 
080.— SCOT. 


PART XXXIII. SECT. 1. SUB- 
SECT. l.—O. (e). 

8. Failure to keep venomous reptile 
in restramt .] — A snake-charmer ex- 
Jiibited in i)ub]ic a venomous snake, 
whose fangs ho knew had not been 
extracted ; & to show Ids own skill ife 
dexterity, but without any Intention 
to cause harm to any one, placed the 
snake on the head of one of the 
spectators ; the spectator tried to push 
oft the snake, was bitten, & died 
in consequence : — Held : the snake- 
charmer was guilty of culpable homi- 
cide not amounting to murder, & not 
merely of causing death by iK’gligenoo. 
— R. V. GoNEsn Dooley (1879), 
I. L. R. 5 Calc. 351 ; 4 C. L. R. 580.— 
IND. 


PART XXXllI. SECT. 1, SUB- 
SECT. 1. O. (f). 

t. Manslaughter if proper care <£' 
skill not usvaI — Treutnie^it by skilled 
•person— Criminal Code. s. 246.] — ^To 
bo guilty of manslaughter under the 
above sect, the doing of an act that 
may be dangerous to life is necessary. 
A chiropractor attended a girl ill with 
appendicitis until shortly before her 
death : — Held : in view of the nature 
of Ids treatment, not to have imdor- 
takon “ to adiniidstor surgical or 
medical treatment ” within the soot, 
or to have done such an act as could 
make him liable thereunder. To 
justify conviction under the sect, there 
should be evidence to establish with 
reasonable certainty that death re- 
sulted by reason of the act complained 
of. — R. V. Homkbkru, [1921] 1 

W. W. R. 1061 ; 16 Alta, L. R. 355 ; 
59 D. L. R. 300.— CAN. 

a. — Dispensing by chemist.] 

— A chornist who had accidentally 
supplied a powder containing muc 
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distinctly what the quantity was which he ad- 
ministered, or what quantity would be too great 
to be administered with safety to life. 

If a iierson takes upon himself to administer a 
dangerous medicine, it is his duty to administer 
it with proper care ; & if he docs it with negligence 
he is guilty of manslaughter (Cockburn, C.J.). — 
R. V. Bull (1860), 2 F. & F. 201. 

8668. .] — On an indictment for man- 

slaughter against a medical man, for administering 
poison by mistake for some other drug, the pro- 
secution are bound to show that the poison got 
into the mixture in consequence of the gross 
negligence of prisoner ; &: it is not sufficient to 
show merely that prisoner, who dispensed his own 
drugs, supplied a mixture which contained a large 
quantity of poison. The jury must be satLsfied 
that there was such gross & culpable negligence 
as would show an evil mind. — R. v. 8pp:ncbr 
( 1867), 10 Cox, C. 0. 525. 

3669. .] — A medical man is bound to 

use proper skill & caution in dealing with a 
poisonous drug or dangerous instrument, & if he 
does not do so & death ensues he is guilty of man- 
slaughter : aliter if it is want of skill arising from 
mere error of judgment. — R. v. MacLeod (1874), 
12 Cox, C. C. 534. 

8670. .] — a, V. Doherty, No. 8247, 

ante, 

8671. — Negligent dispensing by chem- 

ist.] — R. V. Tessymond (1828), 1 Lew. C. C. 160. 

8672. Consent by patient not a 

defence.] — An indictment against a medical j)rac- 
titioner for manslaughter by rash improper 
treatment charged that he made divers assaults 
on deceased, a patient, A applied wet cloths to his 
body & caused liim to be put/ into baths : — Held : 
this was a proper mode of laying the olTence, 
alt/hough all that was done was done by consent 
of deceased. — R. v. Ellis (1846), 2 Car, A Kir. 470. 

8673. Treatment by any person.] —If a 

person not having a medical education, A in a 
place where persons of a medical education might 
be obtained, takes on liimself to administer 
medicine wliich may have a dangerous el'fect, A 
such medicine destroys the life of the person to 
whom it is administered it is manslaughter 
(Bayley, .L). — U. V. vSiMPsoN (1829), 1 Lew. (h C. 
172. 

8674. .] — Where a person, under- 

taking th(3 cure of a disease, whether he has received 
a medical education or not, is guilty of gross negli- 
gence? in attending liis patient after he has applied 
a remedy, or of gross raslmess in the application 
of it, A death ensues in consequence of either, he 
is liable to be convicted of mauslaughter. 

' On an indictment for manslaughter where the 
death is occasioned by the appUcation of a lotion 
to the skin, evidence may be given of the effect 
of the lotion when applied to other patients. — 
R. V, Long (1831), 4 C. A P. 423. 

Annoiniians : — Apprvd. 11. v. Nice (1848), 12 J. P. 377. 

Refd. Edsall v. Russell (1842), 5 Scott, N. R. 801. 


8676. -.] — R. V. Senior, No. 8588, ante, 

8676. — .] — ^Any person, whether a 

licensed medical practitioner or not, who deals 
with the life or health of any of His Majesty’s 
subjects, is bound to have competent skill, A is 
bound to treat his or her patients with care, 
attention, A assiduity ; A if a patient dies for 
want of either, the person is guilty of manslaughter. 
— R. V. Spiller (1832), 5 C. A P. 333. 


Annotation : — Apprvd. R. v. Burdee (1916), 86 L. J. K. B. 
871. 


8677. .] — Where a person grossly 

ignorant of medicine administers a dangerous 
remedy to one labouring under disease, proper 
medical assistance being at the time procurable, 
A that dangerous remedy causes death, the person 
so administering it is guilty of manslaughter. 

If a party, having a competent degree of skill A 
knowledge, makes an accidental mistake in his 
treatment of a patient, through which mistake 
death ensues, he is not thereby guilty of man- 
slaughter (Lord Lyndhurst, C.B.). — R. v, Webb 
(1834), 2 Lew. 0. C. 196 ; 1 Mood. A R. 405. 

8678. .]— R. V. Nice (1848), 12 J. P. 

377. 

8679. .] — On an indictment for man- 

slaughter by reason of gi‘oss negligence A ignor- 
ance in surgical treatment , neither on the one side 
nor the other can evidence be gone into of former 
cases treated by prisoner ; but witnesses may be 
asked, causa scieniicc, their opinion as to his skill. 

If a medical or any othej* man cause the death 
of another intentionally, that is murder ; but 
where a pei'son not intending to kill a man, by 
his gross negligence, unskilfulness, A ignorance, 
cause the death of another, then he is guilty of 
culpable homicide (Maule, J.). — R. v. White- 
head (1848), 3 Oar. A Kir. 202. 

3030. ..] — Prisoner, a person not a 

regular practitioner, administered lobelia, a danger- 
ous niedicine, wliieh produced death : — Held : the 
question for the jury was, under all the circum- 
stances, whether he has acted so rashly A care- 
lessly as to cause the death. 

It is no crime for any one to administer medicine, 
but it is a crime to administer it so rasldy A care- 
lessly as to produce death ; A in this respect there 
is no difference between the most regular prac- 
titioner A the greatest quack (Pollock, O.B.). — 
R. r. Crick (1859), 1 F. A F. 519. 

8681. .] — A., an ignorant person, 

applied a corrosive sublimate, which caused 
death ; — Held : evidence for the jury on an in- 
dictment for manslaughter, the question being 
whether, under all the circumstances, prisoner 
acted with criminal inattention A carelessness. — 
R. V, Crook (1859), 1 F. A F. 521. 

8682. .] — There must be a competent 

knowledge A care in dealing with a dangerous 
drug. If a person was ignorant of the nature of 
the drug he used, or was guilty of gross want of 
care in the use of it, he would be criminally 
responsible for the consequences. 


vomica instead of llqiiorlco powder, 
which was asked for, with the result 
that the customer died inimodiatoly 
after taking? the powder : — Held : not 
^ffuilty of culpable homicide. — H.M. 
Advocate v, Armitage (1885), 5 
Couper, 675. — SCOT. 

b. .] — A chemist’s 

assistant was chained with culpable 
homicide by haviin? in oompoundinff 
certain powders used strychnia instead 
of exalgino as required by tho pro- 
scription. The bottles containiiiK 
strychnia A oxalgrine respectively stood 


on tho same shelf in a cupboard 
roservred for dang-erous drugs. Tho 
judge charged the jury that if panel 
without reading the label on the bottle 
dispensed the wrong drug & so caused 
death, that amounts to the crime of 
cudpable homicide, unless he can show 
that some circumstance occurred which 
excuses him to the extent of absolving 
him from criminal responsibility for 
his mistake : — Held : not guilty. — 
H.M. Advocate v. Wood (1903), 4 
Adam, 150.— SCOT. 

c, Treatment by unskilled per- 


son,] — Prisoner was charged with 
malicious injury to a child during 
delivery, under Orimlnal Law Amend- 
ment Act, 8. 58, A was convicted. 
I’risonor, though not legally qualified, 
was practising as a doctor, A was 
called to attend the confinement. 
While attempting to deliver tho child 
ho dislocatoa its hip A so bruised it 
that it died, A after trying for an hour 
he failed to bring tho child forth. 
The ovideuco showed that no one with 
ordinary knowledge would have acted 
as he did : — Held : tho conviction 
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Sect. 1. — Homicide: Sub-sect. 1,0. if) dt (</), P. dr 

Q. (a).] 

Prisoner, professing himself to be a herbalist, 
administered arsenical ointment to a woman 
having a tumour, of which she died. He gave her 
no caution or directions as to the use of it. The 
judge diiHJcted the jury, that if prisoner adminis- 
tered the arsenic without knowing or taking the 
pains to find out what its eifect would be ; or if, 
knowing this, he gave it to deceased to be used 
by her without ^ving her adequate directions as 
to its use, he would be guilty of culpable negligence, 
& therefore of manslaughter. — R. v. Chamberlain 
(1867), 10 Cox, C. C. 480. 

8683. .] — Any person, whether 

licensed or unlicensed, who deals with the life or 
health of another person is bound to use com- 
Iietent skill & sufficient attention ; if the patient 
dies for the w^ant of either, the person is guilty of 
manslaughter. — R. v. Burdee (1910), 86 L. J . K. B. 
871 ; 115 L. T. 904 ; 25 Cox, C. C. 598 ; 12 Cr. 
App. Rep. 153, C. C. A. 

8684. Death not amounting to manslaughter — 
Treatment by skilled person — Error of judgment.] 

— A pei'son in the habit of acting as a man-widwife 
tore away part of the prolapsed uterus of one of 
his patients, supposing it to be a part of the 
placenta, by means of which the patient died : — 
Held : this person was not indictable for man- 
slaughter, unless he was guilty of criminal mis- 
conduct, arising either from the grossest ignorance 
or the most criminal inattention. 

From the evidence of the witne.sses on his behalf, 
it appeal's that he had delivered many women at 
different times, & from this he must have had some 
degree of skill (Lord hiLLENBOROuaH, C.J.). — R. 
V. Williamson (1807), 3 C. & P. 635. 

Annoiafions : — Consd. 11. v. Long (1830), 4 C. & P. 308 ; 

R. r. Biinloe (1916), 86 L. J. K. B. 871. Refd. H. v 

Webb (1834), 1 Mood. & K. 405; R. v. Whitehead 

(1848), 3 Car. & Kir. 202 ; R. v. Elliott (1889), 16 Cox, 

C. C. 710. 

8685. ^ — — .]— If a person bond fide 

& honestly exercising his best skill to cure a patient, 
perform an operation which causes the patient’s 
death, he is not guilty of manslaughter, A it makes 
no difference whether such person be a regular 
surgeon or not, nor whether he has had a regular 
medical education or not. 

To render a declaration of a deceased person 
admissible on the trial of an indictment for man- 
slaughter, it must have been made by liim under 
an impression of almost, immediate dissolution, 
& it is not enough that deceased should have 
thought that he should ultimately never recover. 

Before a declaration of a deceased person is 


received as a declaration in articulo mortis^ the 
judge will hear all that deceased said respecting 
the danger in which he considered himself to be, 
& it will, upon this, be for him to decide whether 
deceased then had that impression on his mind 
which would render his declaration admissible. — 
R. V . Van Butchell (1829), 3 0. & P. 629. 

Annotations : — Consd. R. v. Long (1830), 4 C. & P. 398 ; 
R. V. Harvey (1854), 23 L. T. O. S. 258 ; R. v. Gloster 
(1888), 16 Cox, C. C. 471. Refd. R. v. Perkina (1840), 2 
Mood. C. C. 135. 

8686. .] — R. V. Webb, No. 8677, 

ante. 

8687. — .]— R. V. MacLeod, No. 

8669, ante. 

8688. Dispensing by chemist.] 

— A chemist by mistake put a poisonous liniment 
into a medicine bottle, instead of a liniment 
bottle ; in consequence the liniment was taken by 
liis customer internally, with fatal result. The 
mistake was made under circumstances which 
rather threw prisoner off his guard : — Held : it 
did not amount to such criminal negligence as 
would warrant a conviction for manslaughter. — 
R. V. NoaivES (1866), 4 F. & F. 920. 

8689. Treatment by unskilled person.] — R. 

V. Van Butchell, No. 8685, ante. 

8690. .] — R. V. Crick, No. 8680, 

ante. 

8691. Evidence of skill on other occasions — 
Admissibility.] — R. v. Williamson, No. 8654, 
ante. 

g692. .] — R. V. Whitehead, No. 8679, 

ante. 

8693. Evidence of reputation as to skill.] — R. 

V. Whitehead, No. 8679, ayite. 

(g) Contributory Negligence. 

8694. Not a defence.] — R. v. Walker, No. 8647, 
aide. 

8695. — '.] — R. V. Swindall & Osborne, No. 
86.52, ante. 

8696. - .] — R. V. Longbottom, No. 8644, 

ante. 

8697. .] — R. V. Dant, No. 8664, ante. 

8698. .] — R. V. Jones, No. 8645, ante. 

8699. .] — Contributory negligence is not an 

answer to a criminal charge, as to a civil action. — 
R. V. Kew & Jackson (1872), 12 Cox, C. C. 355. 

8700. May affect liability.] — R. v. Birchall, 
No. 8607, an/c. 

I\ Indictment and Trial. 

Form of indictment.] — See Part VI., Sect. 4, 

ante. 


should be quashed. — R. v. Lubiknski 
(1893), 14 N. S. W. L. R. 55.— AUS. 

d. Death amounting to manslaughter 
— Treatment hy unqualified verson — 
Absence of 'proper medical aid — PriS' 
oner not entitled to acquittal.] — 
On an indictment for manslaughter 
against an unqualified person, for per- 
forming a suigical operation which 
caused death, the absence of proper 
medical aid at the time will not entitle 
prisoner to an acquittal. — B urke’s 
(.^ASE (1841). Ir. ar. Rep. 325.— IR. 

PART XXXIII. SECT. 1, SUB- 
SECT. 1.— O. (g). 

8694 i. Not a defence.] — Where a per- 
son’s death is caused by the culpable 
negligence of prisoner, the fact that 
deceased could have escaped by the 
exercise of loasonable care is no answer 
to a charge of mansluaghtor. — R. v. 
Bunny (1894), 6 Q. L. J. 80.— AUS. 


8694 ii. .] — Deft. eo. was indicted 

on a charge of having caused grievous 
bodily harm causing the death of S. 
The death was caused by coming in 
contact with a live wire under the 
control of deft. co. which, as the result 
of a severe storm of wind Sc rain, had 
become detached from the cross arm 
to which it was fastened & was hanging 
in a dangerous position. Before the 
occurrorico of the accident which led 
to his death, 8. had boon wamod of 
the danger. The judge instructed the 
jury that contributory negligence of 
deceased was no defence to a person 
accused of murder. In a public prose- 
cution brought for the bonefl^t & safety 
of the public : — Held : the direction 
was proper. — R. v. Yarmouth Light 
& Power Co., Ltd. (1920), 53 N. 8. R. 
452.— CAN. 

8694111. .] — ^A., riding along a 

public road, ran over a child, & killed 


her. If A. were proceeding violently & 
without duo caution, it is manslaughter ; 
If he were proceeding with duo caution, 
it is misadventure. Although the chUd 
had run across the road, It will not be 
matter of excuse if A. were proceedlug 
without duo caution. — Devoy’s Case 
(1841), Ir. Clr. Rep. 74.— IR. 

8694 iv. .] — It is not a justifica- 

tion of homicide that deceased was 
travelling by a waggon contrary to 
the railway oo.’s instructions, if death 
is caused by negligence of locomotive 
driver. — H.M. Advocate v. Laird 
(1833), C Sc. Jur. 42.— SCOT. 


PART XXXIII. SECT. 1, SUB- 
SECT. 1.— P. 

e. Whether charge of murder should 
be joined urith other charges.] — The 
relevancy of an indictment, which sets 
forth a charge of murder, followed 
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Name ol deceased.] — See Part VI., Sect. 4, sub- 
sect. 2, ante, 

8701. Charge of murder should not be Joined 
with other charges J — Where an indictment charges 
a man with murder, it ought not to contain a 
count charging him with robbery with violence. — 
R. V. Jones, [1918] 1 K. B. 416 ; 87 L, J. K. B. 
448 ; 118 L. T. 667 ; 20 Cox, C. C. 231 ; 13 
Or. App. Rep. 80, C. 0. A. 

See Part VI., Sect. 4, sub-sects. 8, 10, ante. 

8702. Verdict of manslaughter on charge of 
murder — Power of jury.] — R. v. Maloney, No 
8331, ante. 

8703. .] — On an indictment for mur- 

der the i)ower of the jury to return a verdict of 
manslaughter for criminal negligence by the 
accused depends upon the circumstances of the 
particular cavse. — R. v. French (1879), 14 Cox, 
C. 0. 328. 

See Part VII., Sect. 7, sub-sect. 10, D., ante. 

Q. Evidence, 

(a) In General. 

Evidence in general.] — See Part XII., Sect. 4, 
sub-sect. 2, B. (/i), i., ante ; EvroENCE. 

Proof of death.] — See Nos. 4562-4572, ante. 

Evidence of other acts.] — See Part XII., Sect. 4, 
sub-sect. 2, A., B. {h) i., ante. 

8704. Means of production of death — Evidence 


as to effect in other cases.] — R. v. Long, No. 8674, 

ante. 

8705. .] — R. V. Bernard, No. 8491, 

ante. 

8706. Expert evidence — Examination of body 
for defence.] — In a case of murder the ct. ordered 
that the stomach of deceased, which was in the 
custody partly of the police & partly of the medical 
men who had made an examination of it for the 
prosecution, should be delivered to another medical 
man in order that he might make an examination, 
on condition that it should not pass entirely out 
of the possession of the present holders, but that 
they should be present at the proposed investiga- 
tion. — R. V. Spry & Dorb (1848), 12 J. P. 699 ; 
3 Cox, C. C. 221. 

8707. Body not examined by witness — 

Answers to hypothetical questions.] — On a trial 
for homicide, an expert medical witness, who has 
not seen the dead body, but has heard its con- 
dition described in the witnesses’ evidence in ct., 
may state his opinion that death was not self- 
inflicted.— R. V. Mason (1911), 70 J. P. 184 ; 28 
T. L. R. 120 ; 7 Cr. APP* Rep. 67, C. C. A. 

8708. Examination of blood stains — Proof 

of Tiuman origin.] — R. v. Pateman (1911), 75 
J. P. Jo. 317. 

Evidence of motive or malice.] — See Part XII., 
Sect. 4, sub-sect. 1, ante. 

Statements forming part of res gestse.] — See 

Part XII., Sect, 4, sub-sect. 5, E., a}ite. 


by two charges of administering 
prussic acid or other poisonous sub- 
stance, with intent to kill, sustained 
without, objection ; but intimation 
by the presiding judge that, had pre- 
judice to the panel boon alleged, from 
this cumulation of chai’ges Iuj was 
prepared to have separated the cases 
6c to have gone on with the trial for 
murder by itself. — ll.M. Advocate v. 
Thomson (1867), 2 Irv. 747.— SCOT. 

f. Prisoners indicted for murder — 
No true bill found against one prisoner 
— Whether he mag be charged with 
assault causing grievous bodily harm ,] — 
in an altercation prisoner struck B., & 
afterwards L. also struck B. several 
times. B. died within a few hohrs 
from the blows. The doctor who per- 
formed the post mortem was unable to 
distinguish the injury caused by the 
blow struck by prisoner from the 
injuries caused by the blows struck by 
L. or to say what etfoct the blow struck 
by prisoner had. Prisoner & L. wore 
both charged with the murder of B. : 
the grand jury foiuid “ no bill ” against 
prisoner & a “ true bill ” against L. 
The prosecution with the consent of 
tho presiding judge then preferred an 
indictment against prisoner for having 
unlawfully assaulted B. thereby causing 
him grievous bodily harm, upon which 
tije grand jury found a “ true bill.” 
Upon i^risoner’s trial upon this charge, 
before tho chairman of tho sessions & 
a jury, tho chairman held that where 
an assault had been committed result- 
ing in death no charge other than 
murder or manslaughter would Ho 
against accused, & withdrew tho case 
from tho jury, & stated for tho ct.'s 
determination the question whether 
ho was right in his ruling : — Held : the 
question should be answered in tlio 
negative. — 11. v. Taylor (1921), 51 
O. L. li. 392.— CAN. 

PART XXXIIL SECT. 1, SUB- 
SECT. 1.— Q. (a). 

g. Expert evide'tice — Body not ex- 
amined by ivitness .] — Tho evidence of 
a medical man who has seen &: has 


made a post mortem examination of 
tlie corpse of the person touching 
whose death the inciuiry is, is admis- 
sible, ilrst, to prove tho nature of 
injuricis which he observed ; Sc, 
secondly, as evidence of the opinion 
of an expert as to the manner in which 
those injuries were inflicted, 6c as to 
the cause of deatli. A medical man 
who has not seen the corpse is only in 
a position to give evidence of his 
opinion as an expert. — Hoghuni Singh 
V. Jl. (1882), I. L. 11. 9 Calc. 455 ; 11 
C. L. 11. 569.— IND. 


h. Necessity for proof that death 
caused by drowning suffocation — 

Murder of infant.] — An indictment 
charged prisoner, being tho mother of 
an infant of tender age, & imablo to 
take care of itself, with feloniously 
placing it upon the shore of a river in 
an exposed situation, where it was 
liable to fall into the water, & abandon- 
ing it there with the intent that it 
should perish ; by means of which 
exposure the child fell into the river & 
was suffocated & drowned, of which 
suffocation, etc., tho child died : — 
Held : to support the indictment it 
w'as necessary to prove that the death 
was caused by drowning or sutfocation. 
— K. V. Fknnkty (1855), 3 All. 132. — 
CAN. 

k. Abortion — Post-mortem inconclu- 
sive — Other evidence showing guilt of 
accused,] — On a trial of accused for 
murder, by committing an abortion 
on a girl, it appeared in evidence that 
a post-mortem examination of the 
girl had been made by a medical man, 
which was, however, confined to tho 
pelvic organs, & was, upon the medical 
evidence, inconclusive os to the cause 
of death, but there was other evidence 
pointing to tho inference that death 
was caused by tho operation : — Held : 
there is no rule that the cause of death 
must be proved by post-mortem j 
examination, & there was evidence to 
go to the jury of the cause of death I 
notwithstanding the absence of a com- 
plete post-mortem examination. — II. 


V. Gakkow & Crkecii (1896), 5 

B. C. H. 61.— CAN. 

l. Murder of bastard child — Im- 
proper care of child by accused .] — 11. v, 
Hammond (1913), 26 W. L. li. 153; 

5 W. W. li. 704 ; 14 D. L. R. 804 ; 

6 Sask. L. 11. 363.— CAN. 

m. Statement of deceased — Absence of 
evidence that death was accelerated by 
wounds — Death from pneumonia .] — 
Applt, was convicted 6c sentenced to 
transportation for life on a charge of 
(lacoity. The most material evidence 
for the i^roseciition was the statement, 
ill the nature of a dying declaration, 
made to tho jamadar of police by F., 
who received wounds during the 
dacoity, & who died before the trial 
commenced. The assistant surgeon, 
who made the post-morten examina- 
tion on deceased, was not called, being 
on leave ; but the civil surgeon, on a 
perusal of the notes left by tho assistant 
surgeon, gave evidence that the cause 
of the death of deceased was pneumonia 
aggravated by a stab. In tbo notes 
themselves no cause of death was 
given, & there was no evidence as to 
how the pneumonia was aggiavatcd. 
No explanation was given as to how 
the opinion was formed that the 
pnoumouia was aggravated by the 
injury, & there was nothing in the notes 
to support it : — Held : the staUuaent 
of deceased ought not to have been 
admitted in evidence in the absence 
of evidence to show that his death 
was caused or accelerated by the 
wouuds received at the dacoity, or 
that tho dacoity was the transaction 
which resulted in his death. — R. v. 
Rttdra (1900), I. L. R. 25 Bom. 45. — 
IND. 

n. Manslaughter — Causeof death may 
be proved by circumstantial evidence,] 
— A conviction for manslaughter is 
sustainable, although there has boon 
no coroner’s inquest or examination 
of tho body, or evidence of medical 
witnesses as to the cause of death ; It 
being sufllciont if the cause of death 
ho proved by circumstantial evidence. 
— R. V. Doqhbrty (1826), Jebb, Cr. & 
Pr. Oas. 66.— IR. 
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(b) Dying Declarations, 
i. Form and Contents, 

8709. Need not be on oath.] — A considerable 
len^h of time between making statement & time 
of death does not render statement inadmis- 
sible. 

On a trial for mm’der, a written declaration of 
deceased was put in evidence by the prosecution : 
the declaration was made before a magistrate. 
Deceased said, “ Be quick, or I shall die,” but did 
not die for nearly three weeks. Deceased was not 
sworn before maldng the declaration : — Held : the 
declaration was admissible, for deceased thought 
he was going to die, & the fact that he did not die 
for nearly three weeks would not render it inad- 
missible. It is not absolutely necessary that 
deceased should have been sworn. — R. v. Beiina- 
DOTTi (1809), 11 Cox, C. C. 310. 

8710. Statements taken down in writing — 
Writing must be produced.] — R. v. Reason & 
Tranter, No. 8538, ante, 

8711. .] — On the trial of an indict- 

ment for murder an examination of the party 
wounded, taken by a magistrate at an infirmary 
to which deceased had been taken for the purpose 
of receiving medical assistance, but in the absence 
of prisoner, cannot be read in evidence as an ex- 
aminat ioTi taken pursuant to t he statute 2 & 3 Ph. 
& M., c. 10. 

Qu. : if the part y was in apprehension of 
approaching dissolution, whether it may not be 
read as a dying declaration in extremis , — R. v, 
Dingler (1791), 2 Leach, 561. 

8712. .]-~lf a declaration iti articido 

mortis be taken down in WTiting, & signed by the 
party making it, the judge will neither receive a 
copy of the paper in evidence, nor wall he receive 


parol evidence of the declaration. — R. v. Gay 
(1835), 7 a &P, 230, 

8713. Statement written down by deceased.] — 

On a trial for murder, the death having been caused 
by cutting the throat, all the vessels & arteries 
having been severed, & death therefore certain 
to ensue, & in fact ensuing almost immediately 
afterwards, a declaration had been made by 
deceased in writing, he having no power to speak, 
about five minutes before death, when he was 
actually dying : — Held : the declaration might be 
admissible, & the ct. was not prepared to hold 
that it was not so ; but it would be proper, if it 
was admitted, to grant a case for the Ct. for 
Cro^vn Cases Reserved. 

There is no case in wliich the judge has admitted 
the statement entirely upon an i^erence drawn 
from the nature of the wound itself, & from 
giving deceased credit for ordinary intelligence as 
to its natural results. On the contrary there is a 
case, R, v. Cleary^ No. 8492, ante, in which a judge 
held that the nature of the wound itself was not 
sufficient ground on which to draw such an in- 
ference as to the party having known liimself to 
be in a dying state. In the face of that decision 
the evidence, therefore, cannot be admitted with- 
out reserving a case (Denman, J.). — R. v. Morgan 
(1875), 14 Cox, C. C. 337. 

8714. Statement obtained by questions & an- 
swers.] — A Iverson, whose death was the subject of 
a charge of manslaughter, expressed an opinion 
that she would not recover, & made a declaration, 
& at a subsequent i)art of the same day asked a 
person whether he thought she woxdd rise again : — 
Held : this showed such a hope of recovery as 
rendered the previous declaration inadmissible. 

It is no objection against a declaration in articulo 
mortis, that it was made in answer to questions 
put to deceased by the surgeon, & not a continuous 


PART XXXIII. SECT. 1, SUB- 
SECT. l.-Q. (b) i. 

8709 i. Need rwt he on oath.] — A 
dying declaration ought not to ho on 
oath ; but if it bo, that fact mil not 
render it inadniiHHjble in evidence. — 
Ji. V. Crawley (183‘J), 1 Craw. & D. 
243.— IR. 

o. Statement taken down in writ- 
ing.] — A dying declaration reduced 
into writing & signed is admissible in 
evidence. — R. v. Wallace (formerly 
Cleave) (1898), 19 N. 8. W. L. H. 155 ; 
14 N. S. W. W. N. 1G7.— AUS. 


p. .] — R. v. ISIaoyar (1900), 7 

Terr. L. R. 491 ; 4 W. L. R. 390.— 

CAN. 


q. .] — A djing declaration to 

bo admissible in evidence should be 
taken down by the magistral? himself 
from the lips of deceased in his pre- 
sence. — Fitzgerald’s Case (1841), Ir. 
Cir. Rep. 108.— IR. 


8713 i. Staienwni written dowm. hy de- 
ceased.] — I’risoner was convicted of the 
murder of S. Idio body was found in 
prisoner’s lint. In the hut also was 
found a book containing an entry in 
deceased's writing saying prisoner shot 
liim. There was no direct evidence to 
show under what circumstances the 
declaration was made. It was received 
in evidence at the trial. On appeal on 
the ground that there was not sufficient 
evidence to go to the jury : — Held : the 
document was rightly admitted as a 
dying declaration, & being admitted 
there was sufficient evidence to go to 
the jury. — R. v. Wuitton, [1887] 
S. A. L. R. 80.— AUS. 


8714 i. Statement obtained hy guea- 
tiona & answer 8,] — On an indictment 


for manslaughter, it appc'iarcd that de- 
ceased died about midnight, Dec. 10, 
from the effect of severe bruises allcgofl 
to have been caused by prisoner, lier 
husband, striking her with a lighted 
coal oil lamp. Immediately after re- 
ceiving the injuries, which was between 
eight & nine in the evening of Doc. 15, 
she said to prisoner & to a female 
relative that she was dying. Four 
physicians, who saw her almost at 
once, declared that tliero was no hope 
of recovery. One of them, wlio liad 
remained with her till 3 a. in. on 
Dec. 17, returned in the forenoon of 
that day. He then told lier that she 
would die, & asked lior if she was 
afraid to die ; she said “ No,” & asked 
liim if she was dying then ; he answered, 
“ Yes, you are,” & she replied, ” God 
help mo.” Ho said from the manner of 
lier answering he believed she thought 
she was dying, yhe then made tlie 
statement whicli was put in evidence. 
The doctor asked her how she liad 
caught fire ; she said, ” Arthur ” 
(prisoner) ” knocked me down with the 
lamp.” Ho then asked if prisoner had 
threatened her before he did it, & she 
said ” Yes.” She died about twelve 
hours after this, from the effect of her 
injuries. The parish clergyman, wlio 
was with her from six to nine o’clock 
on the morning of Dec. 17, said he 
addressed her as a woman who ho 
thought was dying, & that she under- 
stood it in that way ; tliat he recom- 
mended her to trust in Christ as her 
only hope, & slio said, ‘‘ Yes, I look to 
Him”: — Held: the statement was 
admissible as a dying declaration ; & 
it made no difference that the second 
answer was given to a leading question. 
— H. V. Smith (1873), 23 C. P. 312.— 
CAN. 


8714 ii. — .J— On tl)(' trial of deft, 
on an indictment for the crime of mur- 
der, the Crown offered in evidence the 
dying declaration of deceased, as 
follows : ‘‘ Ho said lie was sliot. I 

said, ‘ Do you really say you are shot ? ’ 
He said ‘ I am shot in the body. I am 
going fast.’ I said, ‘ C'an’t you take 
my arm & I will take you away ? ’ He 
said, ‘ I can never walk again.’ I said, 

‘ For God’s sake who shot you ? ’ He 
said, ‘ H. 1). shot me. God help him. 
I hope he will not bo hanged for it : — 
Held : the evidence showed that de- 
ceased was speaking under a sense of 
impending death, & the statement 
then made was properly received. 
The fact that deceased asked for a 
doctor did not lead necessarily to the 
conclusion that he had still some hoiie 
of living. — R. v. Davidson (1898), 30 
N. 8. R. 349.— CAN. 

8714 iii. .] — The fact that a dying 

declaration was made in part in answer 
to leading questions by a sergeant of 
police does not made it inadmissible 
in evidence against accused, but goes 
only to its weight as evidence. — R. v. 
Fitzpatrick (1910), 40 I. L. T. 173. — 
IR. 

r. — — Or hy signs made in answer 
to questions. ] — Before the death 
of an Indian woman, for whose 
murder prisoner was being tried, a 
statement was obtained from her in 
the following way: A justice of the 
peace swore an Indian to Interpret the 
statement the woman was about to 
make ; a constable tlion asked ques- 
tions through the interpreter, & a 
doctor wrote down what the Interpreter 
said the woman’s answers were. The 
doctor & the justice of the peace then 
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Btatement made by deceased. — B. v. Fagbnt 
(1835), 7 C. & P. 238. 

Annotaiion Refd. R. v. Perkins (1840), 9 C. & P. 395. 

8716. .] — statement made by a person in 

anticipation of death taken down in writing, 
partly by a magistrate & partly by a police 
constable, & given in answer to questions put by 
the magistrate, is admissible on a trial for the 
murder of such person. It is not necessary to 
show that deceased was in articulo mortis ; that 
she believed herself to be so is sufiftcient. 

Qu, : whether such statement is admissible on 
a trial for using an instrument to such person with 
intent to procure abortion. — R. v, Lindfield 
(1848), 12 J. P. 746. 

8716. .] — R. V. Smith, No. 8593, ante. 

8717. .1 — Upon an indictment for murder 

or manslaughter a statement giving the substance 
of questions put to & answers given by deceased 
is not admissible in evidence as a dying declaration. 
Such a declaration must, in order that it may be 
admissible in evidence, be in the actual words of 
deceased, & if questions are put, the questions & 
answers must both be given, in order that it may 
appear how much was suggested by the examiner, 
& how much produced by the person making the 
declaration. — R. v, Mitchell (1892), 17 Cox, C. O. 
503. 

Annotation : — Folld. R. v. Smith (1901), 65 J. P. 426. 

8718. .] — magistrate & a doctor visited a 

dying woman for the purpose of taking a state- 
ment from her. In reply to a question put to her 
by one of them, she said, “ I am aware that I am 
seriously ill ” i—Held: the prosecution had not 
proved that in her own opinion the woman was 
beyond all hope of recovery, <fc therefore the state- 
ment was not/ admissible. 

The magistrate asked the woman questions, & 
tlie doctor took down her answers in writing : — 
field : sucli a statement was not admissible as a 
dying declaration. — R. v. Smith (1901), 05 .1. P. 
426 ; 17 T. L. R. 522. 

8719. .] — R. V, Bottomley, R. v, Eaiin- 

siiAW, No. 8504, ante. 

8720. Assenting to statement previously made.] 

— R. V. Smith, No. 8593, ante. 

8721. .] — A statement made by deceased, 

under circumstance.s which would not render it 
admissible as a dying declaration, becomes ad- 


missible if repeated in his presence & at his request 
by the person to whom it was previously made, 
if assented to by deceased, presuming that he is 
then in such a state that if he had made a state- 
ment it would have been admissible as a dying 
declaration. — R. v. Steele (1872), 12 Cox, 0. 0. 
168. 

8722, .] — R. V. Whitmarsh, No. 8503, 

ante. 

ii. Admissibility in General. 

8723. Death of declarant must be subject of 
charge — Murder by poisoning — Declaration by 
another person poisoned at same time.] — On an 

indictment against prisoner for the murder of A. 
by poison, which was also taken by B., who died 
in consequence : — Held : B.’s dying declarations 
were admissible. — R. v. Baker (1837), 2 Mood. & 
R. 53. 

Annotation : — Consd. R. v. Lindfleld (1848), 12 J. P. 745. 

3724-. Not admissible on other charges.] — - 

R. V. Hutchinson (1822), cited in 2 B. & C. at 
p. 608, n. ; 107 E. R. 510. 

Annotation : — Consd. R. v. Lindfleld (1848), 12 J. P. 745. 

8725. .] — Deft, having been convicted 

of perjury, a rule nisi for a new trial was obtained ; 
whilst that was pending, deft, shot prosecutor, & 
on showing cause against the rule, an affidavit 
was tendered of the dying declaration of the latter, 
as to the transaction out of which the prosecution 
for perjury arose : — Held : it could not be read ; 
for dying declarations are admissible only where 
the death is the subject of the charge, & the cir- 
cumstances of the death the subject of the de- 
claration.— R. ?;. Mead 41324), 2 B. & 0. 005 ; 4 
Dow. & Ry. K. B. 120 ; 107 E. B. 509. 

Annotations: — Consd. R. v. Lindfleld (1848), 12 J. P. 745. 

Folld. R. V. Hind (1800), 8 Cox, C, C. liOO. 

8726. .] — On an indictment for rob- 

bery, the declaration inarticulo mortis of the party 
robbed is not admissible in evidence. — R. v. 
Lloyd (1830), 4 C. & P. 233. 

8727. .] — K. V. Lindfield, No. 8715, 

ante. 

8728. •.] — 1). having had a rape com- 
mitted upon her by prisoners, next day, in distress 
of mind, cut her throat, & being likely to die, a 
magistrate was sent for, Sc in the presence of 
prisoners, her deposition was properly taken. 


Bigned tlie Htatcment. To some of the 
quoBlions the woman indicated her 
answers by nodding: her lioad. At the 
trial the statement was tendered as a 
dying declaration, Sc the doctor, the 
justice of the peace, & the constable 
identifled the statement ; the inter- 
preter deposed that ho interpreted 
truly, but ho gave no evidence as to 
what tho woman really did say : — • 
Held : tho statement was admissible 
as a dying declaration ; & it had been 
properly proved. — R. v. Louie (1903), 
23 C. L. T. 274 ; 10 B. C. R. 1.— 
CAN. 


8 . . ] — Deceased, shortly 

before her death, was questioned by 
various persons as to the circumstances 
in which tho injuries had been inflicted 
on her : she was at that time unable 
to speak, but was conscious & able to 
make signs. Evidence was admitted 
to prove the questions put to deceased, 
& the signs made by her in answer to 
such questions : — Held : the questions 
& the signs taken together might 
properly bo regarded as “ verbal state- 
ments ” made by a person as to tho 
cause of her death, & wore therefore 
admissible in ovldenoe. — R. v, Ab- 


dullah (1885), I. L. 11. 7 All. 385.“ 

IND. 

t. May be oral or written.] — Dying 
declarations may be oral or in writing, 
Sc are not inadmissible because they 
are not in deceased actual words. — 
R. V. COHBETT, [1903] S. R. Q. 246. — 
AUS. 

8720 i. Assenting to statement pre- 
viously made.]— Where the circum- 
stances are such that a dying declara- 
tion is admissible, a witness may state 
a conversation, amounting to such a 
declaration, between himself Sc de- 
clarant although the effect of tho con- 
versation is reduced to writing & tho 
written statement is afterwards read 
over, assented to. Sc signed by declarant. 
— R. V. Hope, [1909J V. L. R. 149.— 
AUS. 

8720 ii. .] — The written record of 

a dying declaration not taken down in 
accused's presence is admissible, when 
it is proved by a witness that the state- 
ments contained therein were in his 
presence recorded by a magistrate & 
read over to deceased, who admitted 
their oorroctnoss. — R. v, Balavam Das 
(1921), I. L. R. 49 Calc. 358.— IND. 


PART XXXIII. SECT. 1, SUB- 
SECT. 1.— Q. (b) ii. 

8724 i. Death of declarant must be 
subject of charge — Not admissible on 
other charges. ] — Accused was tried on the 
following ciiarge^ : (1) manslaughter 
of R. ; (2) administering drugs to R. 
with intent to procure a miscarriage ; 
(3) supplying or procuring drugs know- 
ing the same would be used to procure 
the miscarriage of R. At the trial the 
dying declaration of R. w'as tendered 
in evidence, ("ounsel for the defence 
then asked that counts 2 & 3 be with- 
drawn. This was refused. & the declara- 
tion admitted. In his charge the trial 
judge did not direct the jury to dis- 
regard the declaration in considering 
counts 2 Sc 3. The jury disagreed on 
the first count, but round accused 
guilty on tho second : — Held : the 
dying declaration was only admissible 
in respect of the flrst charge, Sc accused 
having been cross -examined with refer- 
ence to the statements made In the 
declaration & tho judge not having 
charged the jury to disregard the 
declaration in considering counts 2 & 3, 
there shoidd be a now trial. — R. v. 
Inkster (1915), 31 W. L. R. 782.— 
CAN. 
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Sect 1. — ii. 

She was told she was likely to die, & she died a 
few days afterwards. Subsequently other wit- 
nesses gave evidence against prisoners before a 
different magistrate, & to these latter depositions 
the deposition of deceased was attached, without 
any separate caption ; — Held : the deposition of 
deceased, having no caption showing on what 
charge it was taken, was inadmissible in evidence ; 
nor was it admissible as a dying declaration, as it 
did not relate to the offence which caused the 
death. — R. v. Newton & Carpenter (1859), 1 
F. & F. 641. 

Anmt.ai.ion : — Consd. R. v. Galvin (1865), 10 Cox. C. C. 198. 

8729. ; .]—It is a general rule that 

dying declarations are only admissible in evidence 
where the death of deceased is the subject of the 
charge, & the circumstances of the death the sub- 
ject of the dying declaration. Indictment for 
feloniously using certain instruments upon the 
person of a woman with intent to procure a mis- 
carriage : — Held : the dying declaration of the 
woman was inadmissible. — R. Hind (1860), 

Bell C. C. 253 ; 29 L. .7. M. C. 147 ; 2 L. T. 253 ; 
24 J. P. 340 ; 6 Jur. N. S. 514 ; 8 W. K. 421 : 
8 Cox, C. C. 300, a C. R. 

8730. ^ .] — Prisoner was indicted for an 

assaults on M. with intent to do her grievous bodily 
harm, & the prosecution put in evidence a state- 
ment made by M., who had since died, in the 
presence of a justice & prisoner & in expectation 
of death. For prisoner it was objected that this 
w^ a dying declaration, & therefore was inad- 
missible on an indictment not for homicide : — 
Held : the evidence was admissilde. — R. v. Mann 
(1885), 49 J. P. 743. 

Dbtd. & N.F. U. t*. JMitchell (1892), 17 Cox, 

C « C • 503* 


8731* Deelaration must relate to cause of 

death.] — R. v. Mead, No. 8726, anfe. 

8732. .] — R. V. Murton, No. 8281, ante, 

8733. Mere opinion not admissible.] — R. 

V. Sellers (1796), Carrington’s Criminal Law 233. 

8734. Must be made by person competent as 
witness — Declaration of convict.] — The declaration 
of a convict at the moment of execution, cannot 
be given in evidence as the declaration of a dying 
man ; for being attainted, his testimony could 
not have been received on oath. — R. v, Drum- 
mond (1784), 1 Leach, 337. 

Annoiaiions : — Refd. Doe d. Sutton v, Ridgway (1820), 4 
B. & Aid. 53 ; Monkton v. A.-Q, (1831), 2 Russ. & M. 147. 

8735. Declaration of child.] — A declara- 

tion in articulo mortis made by a child only four 
years old, is not admissible in evidence, on the 
trial of an indictment for the murder of such child, 
because a child of such tender years could not 
have had that idea of a future state which is 
necessary to make such a declaration admissible. — 
R. V. Pike (1829), 3 C. & P. 598. 

Annotation : — Reid. R. r. Perkins (1840), 2 Mood. C. C. 135. 

8736. .] — Dying declarations, to be 

receivable in evidence, must be made under the 
ai:)preliension & expectation of immediate death. 
DeciaratiorLs were so made by a cliild of ten years 
of age : — Held : receivable. — R. v. Perkins (1840), 
9 O. & P. 395 ; 2 Mood. C. 135. 

8737. Declaration of accomplice.] — R. v, 

TinckJoER, No. 8496, ante. 

8738. Equivalent to sworn evidence.] — A dying 
declaration is, in point of sanction, equivalent to 
sworn evidence. — R. v, Ashton (1837), 2 Lew. 0. C. 
147. 

8739. May be in favour of accused.] — Dying 
declarations may be given in favour of prisoner 


8731 i. JJealaraiion rmittt relate to cause 
of dcalh .] — Prisoner was couvicted of 
the murder of S. The body was found 
in prisoner’s hut. In the hut also was 
found a book, containing an entry in 
deceased’s writing saying prisoner sliot 
liiin. There was no direct evidence to 
show under what circumstances the 
declaration was made. It was re- 
ceived in evidence at the trial. On 
appeal on the ground that there was 
not Bufflclent evidence to go to the 
jury ; — Held : the document was 
rightly admitted as a dying declaration, 
& being admitted there was sufflcioiit 
evidence to go to the Jury. — R. v. 
Whitpon (1887), 8. A. L.R. 80. — AUS. 

a. Terms of declaration proved by 
witness present,} — A dying declaration 
is admissible if its terms can be proved 
by a witness who was present when it 
was made, & such declaration does not 
require to be signed or authenticated 
in any other way. — R. v, Hogan (1889), 
3 Q. L. J. 143.— AUS. 

b. . Magistrate present not com- 

mating magistrate.] — The declaration 
of a dying person, albeit made on 
solemn afhrmation before a magistrate, 
who was not, however, the com- 
mitting magistrate. & sicpied by him, 
is not admissible in evidence without 
legal proof tliat deceased made such 
a declaration. — R. v. Fata Adaji 
( 1874), 11 Bom. 247.— IND. 

c. NecessUy for presence of 

accused.] — The dying statement of 
deceased must l>e taken in the presence 
of accused ; if not so taken, the 
writing cannot be admitted to prove 
the statement mode. The statement 
may bo proved in the ordinary way by a 

erson who heard it, & the writing may 
e used for the purpose of refreshing 
the 'Witness’s memory. — Re Sami- 
npDDiN, R. V. SAAnuunniN (1881), 


1. L. U. 8 Calc. 211 ; 10 C. L. R. 11.— 

IND. 

d. Exclusion of jury during argu- 
ment .] — The jury should not be 
excluded during the preliminary 
inquiry as to whether certain evidence 
is admissible as a dying declaration. — - 
R. V. Aiio (1904), 11 B. C. R. 114.— 
CAN. 

e. .] — The trial judge may, in 

liis discretion, exclude the jury while 
he takes evidence as to the circum- 
stances surrounding the taking of a 
dying declaration, for the purpose of 
deciding whether or not to admit it in 
evidence. But if he has excluded the 
jury during this preliminary' investiga- 
tion, & be admits the evidence, then 
the whole evidence of the person taking 
the declaration with regard to the 
method of obtaining it & the condition 
of mind of deceased Sc every detail of 
the circumstances surrounding the 
proceeding must be fully repeated to 
the jurv. The weight to be given to 
the declaration Is entirely for the jury, 
& in order to judge of this they must 
be told completely everything that 
occurred. They are entitled to hear 
all this not merely to enable them to 
judge of the weight to be given to the 
declaration even if they believe it was 
made in the settled & hopeless ex- 
pectation of death, but also, & prim- 
arily, to enable them to decide toally 
whether there was in fact such a settled 
belief in the mind of the deceased. 
Where, however, upon cross-examina- 
tion by counsel for accused in the 
absence of the jury the doctor who had 
taken the declaration stated that he 
had g^en the deceased a hypodermic 
injection before the declaration was 
made, in order to relievo his pain, & 
when the jury returned no one asked 
the doctor to repeat this evidence, it 


was held that the trial judge was not 
in error because of this omission, & 
in any case it had not caused any sub- 
stantial wrong or miscarriage of jus- 
tice. The judge iu deciding to admit 
in evidence the dying declaration is 
only performing a preliminary duty, & 
after it has been admitted it is still the 
duty of the jury to decide tirially, as 
part of the process of weighing the 
testimony, whether the deceased was 
or was not in the condition of mind, 
i.e. the settled & hopeless expectation 
of approaching death, necessary to 
make the declaration admlBsiblo. & 
their duty in this respect should be 
made clear in the judge’s charge to tJie 

jury. R. V . CttRISTENSEN (No. 2), 

[1923J 1 W. W. R. 1307 ; il923J 
2 D. L. R. 379 ; 39 Can. Grim. Gas. 
203.— CAN. 

f. Dying deposaion of person other 
than party injured — Admissible — Death 
of deponent.] — The dying deposition 
of a person other than the party 
injured emitted before the sheriff, 
was competent & admissible evidence, 
where deponent had died before the 
date of the trial. — H.M. Advocate v. 
Htkwart (1855), 2 Irv. 166 ; 27 Sc. 
Jut. 408.— scot. 


g, Confessing to murder of 

deceased .] — On a trial for murder, 
counsel for prisoner proposed to give 
evidence of a statement made by one 
W., when in a dying state, to the 
effect folio vring, viz. that he, W., 
was the person who had killed deceased : 


— Held : such 
admissible. — R. 
Craw. & I). 129. 


evidence 
V . Gray 

~IR. 


was not 
(1841), 2 


h. Not conversations between deceased 
amiher person.] — A dying declara- 
tion in writing having been received 
in evldi^nce on a trial for man- 
slaughter, conversations between de- 
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afi well as against him. — v, Scaife (1836), 2 
Lew. 0. C. 150 ; 1 Mood. & R. 661. 

8740. May be admitted If not objected to.] — On 

a trial for murder it was proved that deceased, 
who lived a few hours after the wotind was in- 
flicted, made a statement, at the conclusion of 
which he exclaimed, “ Oh, God I I am going fast ; 
I am too far gone to say any more ” ; but he did 
not appear to have previously said an^hing about 
his condition, & there was no evidence, one way or 
other, to show that he was aware of it : — Held : 
the statement was inadmissible as a dying 
declaration. 


The objection to the statement having been 
subsequently withdrawn by prisoner’s counsel ; — 
Held : it might be read in evidence, although not 
evidence if objected to. — R. v. Nicolas (1862), 
6 Cox, 0. C. 120. 

Annotation : — Bold. R. v. Qualter (1851), 6 CJox, C. O. 357. 

Question for the court .] — See Sub-sect. 1, Q. (6) 
iv., poai, 

iii. Belief in impending Death* 

8741. Must be settled hopeless expectation of 
death.] — R. v, Haywabd, No. 8317, ante. 


ooased & another person, as to the 
manner in which the former came by 
his death : — Held : inadmissible in 
evidence. — R. v. Soallan (1838), 
Craw. & D. Abr. C. 340.— IR. 

j. Declaration made in answer to 
questions of police officer — Affects weight 
of evidence onZj/.]-— The fact that a 
dyinff declaration was made in part 
in answer to leading questions by a 
serffeant of police does not make it 
inadmissible, in evidence against the 
accused, but goes only to its weight as 
evidence. — R. v. Fitzpatrick (1910). 
46 I. L. T. 173.— IR. 


PART XXXIII, SECT. 1, SUB- 
SECT. 1.— Q. (b) iii. 

8741 i. Mustbesettledhopelessej^ecta^ 
turn of death ,] — Dying declaration of 
the person murdered admitted upon 
Ifie evidence of the person who wrote 
it that “deceased said, “I know very 
well that I am dying & that is the 
reason I sent for you to tell you all 
about it,’ after that he made a state- 
ment which I took down in writing 
word for word. I read it to liim; he 
said it was correct. He put liis mark 
to it.” The wife of deceased had 
reviously proved that lie had said 
e know well ho should die from tho 
wound : — Held : rightly admitted. — 
K. V. Hartley (1871 ), 10 N. IS. W. L. R. 
30C.— AUS. 

8741 ii. -.1 — The doctrine of law 

which allows a d<'claration made by a 
person in a fixed, settled, hopeless 
expectation of immediate death to 
bo admitted, applies to a person of tho 
Maliommedan religion.- — R. v. Kitru- 
WARA (1900), 10 Q. L. J. 139. — AUS. 

8741 iii. . 1 — Before admitting a 

dying declaration in evidence in cose 
of homicide the ct. must bo satisfied 
that declarant was in actual danger of 
death, & also that lie believed death 
was impending & had no expectation 
of recovery. The fact that death docs 
not occur for some days after the 
declaration is made docs not render it 
inadmissible. — -R. v. Hope, [1909] 
V. L. R. 149.— AUS. 

8741 iv. .] — The injured woman 

said to another Indian woman, “ Fel- 
lows hurt mo & make mo die,” & to her 
father she said, “ I am going to die, 
hurry up & get the priest. Sure, I 
am going to die, hurry up & get tho 
priest for mo ” : — Held : this was 
sufficient indication of apprehension of 
Imminent death &c hopelessness of 
recovery to be admitted in evidence 
as a dying declaration, — R. v. Walker 
& Chinley (1910), 15 B. C. R. 100.— 
CAN. 

8741 V. .1 — R. V. Peltier (1853), 

4 L. O. R. 3.— CAN. 

8741 vl. .] — Deceased died about 

midnight, Deo. 16, from the eifoct of 
severe bruises alleged to have been 
caused by prisoner, her husband, 
striking her with a lighted coal oil 
lamp. Immediately after receiving 
tho injuries, which was between eight 
& nine in the evening of Dec. 15, she 
said to prisoner & to a female relative 


that she was dying. Four physicians, 
who saw her almost at once, declared 
that there was no hope of recovery. 
One of them who had remained with 
her till 3 a.m., on Dec. 17, returned in 
the forenoon of that day. He then 
told her that she would die, & asked 
her if she was afraid to die. She said 
“No,” & asked him If she was dying 
then ; he answered, “ Yes, yon are,” 
& she replied, “ God help me.” He 
said from the manner of her answer- 
ing he believed she thought she was 
d^^ng. She then made the statomeiit 
which was put in evidence. The 
doctor asked her how she had caught 
fire ; she said, “ Arthur,” the prisoner, 
“ knocked me doum with the 
lamp.” He then asked if prisoner had 
threatened her before he did it, & she 
said “ Yes.” She died about twelve 
hours after this, from the effect of her 
injuries. The parish clergyman, wlio 
was with her from six to nine o’clock 
on tho morning of Dec. 17, said ho 
addressed her as a woman who ho 
thought was dying, & that she under- 
stood it in that way ; that ho recom- 
mended lier to tni^t in Clirist as her 
only hope, Sc she said, “Yes, I look to 
Him ” ; — Held : tho BtatCment was 
admissible as a dying declaration; & 
it made no differem^e that tho second 
answer was given to a leading quest ion, 
— ft. V. Smith (1873), 23 C. P. 312.— 
CAN. 

8741 vii. .] — Prisoners were 

charged with the murder of B., caused 
by attempting, by tho use of an instru- 
ment, to procure abortion. Deceased 
died on Dec. 28, 1874. On Doc. 24 
slie made a statement commencing : 
“ 1 am very ill. I have no hope what- 
ever of recovery. I expect to die.” 
She then narrated the faeis, & 
added : “ If I die in this sickness 

1 believe it will have been caused by 
the operations performed on me by 
Dr. S., at tho instigation of W. G. 
I make these statements in all truth 
witJi the fear of God before my eyes, 
for 1 firmly believe that 1 am dying.” 
On Jlec. 26 she was again examintjd, 
& the previous statement read to her. 
She confirmed its truth in every respect, 
& added that she then felt she was in 
the presence of God, & had no hope of 
recovery of any kind at the time ; 
& her attention being called to the 
expression “ If I die,” she said, “ I 
had no doubt wbat-over that I was 
dying, & I felt that I was dying, & 
did not by the form of expression mean 
to doubt in any way that I was 
dying,” etc. : — Held : both statements 
were admissible, & the mere use of 
the words, “ If 1 die ” would not alone 
defeat the emphatic dcclaratif)n of 
abandonment of all hope made on tho 
same occasion ; & the second declara- 
t.ion was receivable in order to explain 
the first. — R. v. SrAiiJiAM & Giu^aves 
(1875), 25 C. P. 143.— CAN. 

8741 Wil. .] — ^At a trial of pris- 
oner upon an indictment for murder, 
a witness for the Crown swore upon 
direct examination that deceased lived 
about thirty rods from him, Sc that one 
night, about half an hour after ho hod 


heard shots in the direction of de- 
ceased’s house, deceased came to the 
witness’s house. Sc asked the witness 
to take him in, for he was shot. The 
witness did so, & deceased died there 
some hours afterwards. Evidence of 
statements made l)y deceased after 
being taken into tho witness’s house 
was rejected. Upon a case reserved 
it was contended on behalf of prisoner 
that such statements, or some of them, 
were admissible fis dying declarations : 
— Held : the statements made by 
deceased after being taken intn the 
house were not made under a settled 
hopeless expectation of death, Sc were 
therefore not admissible in evidence as 
a dying declaration — R. v. McMahon 
(1889), 18 O. R. 502.— CAN. 

8741 ix. .] — Two facts must 

occur to render a declaration admissible, 
viz., (1) that deceased was in danger of 
dyi ug in a short time, (2) that de- 
ceased had a settled hopeless tjxpecta- 
tion of death. — R. v. Woods (1897), 
5 B. 0. R. 585.— CAN. 

8741 X. .] — R. V. Maoyar (1906), 

7 Terr. L. R. 491.— CAN. 

8741 xi. .] — ^Deceased was found 

lying on the floor of a bedioom in his 
house. He was lifted up Sc laid upon 
the bod, when it appeared that he 
had received a wound from a pistol 
bullet, & it was subsoqiicnfly shown 
that this wound was the cause of his 
death. A man testified that shortly 
aft^erwards he entered the room & 
asked deceased, “ Who cut you ? ” 
to wlficli deceased answered, “No cut, 
Jake shoot.” The witness then said 
to deceased that he wTmld send for a 
docU>r, & deceased answered, “No 
doctor, Billy, mo die ” : — -Held : tho 
statement of deceased, “ Jake shoot,” 
that prisoner shot liini, as related by 
the witness, was properly received in 
evidence as a dying declaration, the 
words, “ No doctor, me die,” being 
sufficient to show that deceased spoke 
under a belief without hope that he 
was about to die from the wound 
that had been indicted upon him, Sc it 
made no difference that the words in- 
criminating prisoner pi'eceded the w^onls 
showing tho expectation of death. — ■ 
R. V. ,SUNFIKLD (1907), 10 O. W. R. 
1010 ; 15 O. L. R. 252.— CAN. 

8741 xii. .] — On a trial for 

murder, in which accused was con- 
victed, evidence was given of the 
dying declaration of deceased. There 
were a number of witnesses at his side 
for a considerable time before he died, 
each of whom txjstified to wdiat he said 
at different times during that period. 
Before admitting the first such evi- 
dence. tho trial judge satisfied himself 
as to the then condition of mind of de- 
ceased & then admitted tho declara- 
tions narrated by t he witness. Then 
ho admitted similar successive de- 
clarations narrated by other witnesses 
without again inquiring into the con- 
dition of mind of tho deceased. He 
carefully loft it finally to the jury to 
say whether in their opinion deceased 
was in tho condition of mind necessary 
for the admissibility of bis declaration 
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Sect, 1, — Houmcidc : Suf^-sect, 1, Q. jb) iii,] 

8742. .] — Mere expressions of pain or alarm, 

or vague anticipation of death, used immediately 
after the infliction of injury, which did ultimately 
prove fatal, are not sufflcient to warrant the re- 
ception in evidence of any statement as to the 
cause & origin of that injury made at the same time 
by deceased. In order to make any such state- 
ments evidence, they must be dying declarations, 
declarations made by deceased at a moment when 
he laboured under a solemn belief conviction 
that his death was about to take place. — K. v. 
Searle (1844), 2 L. T. O. S. 519 ; 8 J. P. 584. 

8743. .] — Statements made behind the back 

of prisoner are not admissible in evidence as dying 
declarations unless the person making them 
entertains at the time a settled hopeless expecta- 
tion of immediate death. — R. v. Osman (1881), 15 
Cox, C. C. 1. 

Annotalions : — Consd. R. r. Glostcr (1888), 16 Cox, C. C. 

471 ; R. V. Perry, [1909] 2 K. B. 697. 

8744. -.] — The result of the various decisions 
with regard to the admissibility of dying declara- 
tions is that a dying declaration is only admissible 
in evidence where it appears that at tlie time it 
was made the declarant had an unqualified belief 
in the nearness of death, a belief without hope 
that he or she was about to die. — R. v. Gloster 
(1888), 10 Cox, C. C. 471. 

Annolaiions : — Consd. R. v. Perry, [1909] 2 K. B. 697. 

Reid. R. V. Abbott (1909), 67 J. P. 151 ; R. v. Thomson, 

[1912] 3 K. B. 19. 

8745. Consciousness of declarant.] — Ile- 
ceased, shortly after the wound had been given 
wluch caused her death, made a statement, in 
prisoner’s absence, os to the cause of her injuries. 
She was, in fact, dying at the time she made the 
statement. Two witnesses swore that she was 
conscious at the time. The dotdor, who arrived 
before she made the statement, swore that she 
was unconscious from the moment of his arriv^al, 
but that there might have been intervals of con- 
sciousness before death. The statement was 
made during the doctor’s absence from the room ; 
— Held : the statement was not admissible in 
evidence as a dying declaration, the judge not 
being satisfied that deceased was conscious of 


impending death, or, in fact, conscious at all, at 
the time she made the statement. — R. v. Smith 
(1887), 16 Cox, C. C. 170. 

8746. Must believe death to be imminent.] — R. 

V, Van Butchell, No. 8685, ante, 

8747. .1 — R. V, Perkins, No. 8736, ante. 

8748. .] — A dying declaration cannot be 

received without direct, & not merely inferential 
proof, that deceased was then aware of her danger. 

We are of opinion that the question is too doubt- 
ful. There must not only be actual nearness of 
death, but an absolute conviction of it in the mind 
of the individual. We believe that no case has 
gone the length of saying that the latter can be 
dispensed with. The decision of jjoints of this 
kind must always rest upon the circumstances of 
each individual case, but if there is nothing but 
a mere inference that deceased was probably 
aware she could not recover, it is a safer course 
to reject the evidence (per CuR.). — R. v. Dalmas 
(1844), 3 L. T. O. S. 243 ; 9 .T. P. 120 ; 1 Cox, 
C. C. 95. 

8749. .] — In order to render dying declara- 

tions admissible in evidence, the facts to show 
that deceased was conscious of his state must point 
to the time of the statement : — Held : declara- 
tions some days prior to an expression that de- 
ceased “had given up all in this world ’’ were 
inadmissible. 

Where the deceased said he was “ a murdered 
man & it would have been better if they had 
killed him on the spot than left him to linger, & 
that he thought he should never get over it,’’ but 
he lived several weeks afterwards : — Held : there 
was a primd facie case for the admissibility of 
declarations made at the time of those statements. 

But where the person to whom the declarations 
were made, stated that he believed the words 
“ murdered man ” were not used in their literal 
sense, & that deceased did not appear to have any 
immediate fear of death on liis mind : — Held : the 
case was taken out of the principle on which such 
declarations are receivable in evidence. — R. r. 
QuALTEit (1854), 0 Cox, C. C. 357. 

8750. .] — R. Smith, No. 8593, ante. 

8751. .] — To render a statement admissible 

as a dying declaration, it is not enough that it 
appears that the person making it was under the 


& directed them to reject them if they 
thought he was not. 8omo of the de- 
clarations were made in the Ukrainian 
language but were narrated in English 
at the trial without the exact Ukrainian 
w'ords used by the deceased having 
been first given & then translated : — 
Held : all the testimony of said wit- 
nesses was properly admitted, in the 
absence of evidence seriously suggest- 
ing a revival in the meantime of a hope 
of recovery in the mind of deceased. — 
K. V. CovLll^ [1923] 3 W. W. R. 555 ; 
[1923] 3 D. L. R. 404 ; 40 Can. Grim. 
Cas. 29.— CAN. 

8741 xiii. .] — A magistrate, in- 
tending that the statement of a dying 
person should bo received in evidence 
as his dying declaration, ought not to 
bind that person over to prosecute 
at a future day, for that very circum- 
stance creates a presumption Incon- 
sistent with the fact essential to a 
dying declaration, i.c., the expectation 
of immediate dissolution on the part 
of declarant. The binding of a party 
over to prosecute would have, therefore, 
rendered the document inadmissible 
as a dying declaration, were it not for 
the strong expression therein of the 
declarant that he had no hopes of 
recovery. — R. v. Crawley (1839), 1 
Craw. & D. 243. — IR. 

8741 xiv. -,] — It is not sufficient 


that the person makiug dceluratioiis was 
dying, to constitute those declarations 
evidence unless deceased was clearly 
& expressly warned that he could 
not live, or unless ho had expressed 
his knowledge that he was dying. — 
R. V. Mooney (1851), 5 Cox, C. C. 
318.— IR. 

8741 XV. .] — On an Indictment 

for murder a declaration made by de- 
ceased, in the absence of accused, with- 
in 24 hours of her death, was tendered 
in evidence against accused. The only 
question put to deceased with a view 
to ascertaining her state of mind as 
regards expectation of death was the 
following ; “ Are you making this 

statement because you think it pro- 
bable you may die soon 5f ” to which 
deceased replied, “ Yes.’* She was not 
informed by any one that there was 
any danger of her immediate or even 
very speedy death. The judge re- 
jected the evidence, but, at the request 
of counsel for the Crown, reserved the 
question of its admissibility for the 
consideration of the Ct. of Appeal : — 
Held : the evidence was properly 
rejected. — R. v. Orpen (1898), 17 
N. Z. L. R. 402.--N.Z. 

8741 xvi. .] — An injured man 

shortly after receiving his injuries said, 
“ Don’t bother mo, I am dying,” & 
then made a statement. Three days 


lator ill answer to quesUous put to him 
by a magistrate & a district surgeon, 
he said he did not know whether he 
would die or not, & made a fiui.hcr 
statemout. Ho then was seized with 
a paroxysm of pain, & In answer to 
further questions said, ” I shall be 
dead in tliree hours,” 6c made a tlilrd 
statement, confirming the other two. 
A few minutes later he expired. The 
questions put to the wounded man were 
not recorded : — Held : the statements 
were admissible as dying declarations ; 
& the fact that the questions, which 
apparently were proper ones, had not 
been recorded did not affect tlie 
admissibility. — R. v. Abdul, [19061 
T. a. 119.— S. AF. 

8741 xvii. . J — ” In order to render 

a dying declaration admissible there 
must be a settled hopeless conviction 
of death not qualified by any hope ol 
recovery.” — R. v. Rolston, [1907] 
T. a. 681.— S. AF. 

8741 xviii. . ] — Declarations made 

by persons under a conviction of 
impending death, such declarations 
having reference to the death of sucli 
ersons, & such persons at the time 
eing in actual danger of death, are 
admissible in evidence. — R. v. Hine 
(1910), C. P. D. 371 ; 20 C. T. R. 627.— 
S. AF. 
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impression that death must ultimately ensue, but ! 
it is necessary that it should appear that the person ! 
was conscious at the time that death was actually 
imminent. — R. r. Forester (1866), 4 F. & F. 
857 ; 10 Cox, C. C. 368. 

8752. .] — In order to render a statement of 

a deceased person not on oath, evidence, the pro- 
secution must show that such person at the time 
of making the statement was distinctly aware of 
the approach of death, & had no hope of possible 
recovery, & that death was imminent. — R. 
Mackay (1868), 32 J. P. 005 ; 11 (k>x, 0. G. 148. 

8753. .]— -R. V. Harvey (1891), 115 C. C. 

Ct. Cas. 13. 

8754. Not necessarily immediate.] — The 

declarations of a party who repeatedly expressed 
liis apprehension that he should never recover, & 
was in a very desponding state, admitted in evi- 
dence, although Ills surgeon & other persons used 
expressions calculated to give him hope ; although, 
being a Roman Catholic, he refused to send for a 
priest, & although, when it was proposed to him 
that a magistrate should take his deposition, he 
replied, “ Not yet.” 

It is not necessary that the man should be in 
articulo nwriis, strictly speaking, or should so 
consider himself. It is enough if ho is in a dying 
state from an illness of which he afterwards dies 
(Alderson, B.). — R. i\ Howell tfe Shipley 
(1845), 1 Car. A Kir. 689 ; 1 Den. 1 ; 4 L. T. O. 8. 
317 ; 9 .1. P. 116 ; 1 Cox, i\ C. 151, C. C. R. 

8755. .] — R. r. Lindfielo, No. 8715, 

ante. 

8756. .] — It is not necessary that tlie 

lierson making a declaration should belicwo him- 
self to be in danger of immediate death, if he be- 
lievers that he will not recover from the disorder 
under which he is labouring. li. v. Van ButcJiell, 
No. 8685, ante, is an exceptional case. Tliere are 
stronger cases, in which evidence like tliis has been 
admitt(‘d. Here deceased had received mortal 
injuri(*s, & a medical man thought them mortal, 
A told her so, & wonder(*d that she lived so long. 
Deceased was also of opinion throughout tliat- she 
would die ; & I receive her statement (Wkiiitman, 
J.). — K. V. Harvey (1851), 23 L. T. O. S. 258. 

8757. .] — In order that a dying de- 
claration as to tlie cause of deat h may be admissible 
in evidence at the trial of a prisoner for the murder 
of declarant it must be shown that at the time t he 
statement was made the death of declarant was 
imminent & that he had abandoned all hope of 
living, i.e. believed that deatli must follow. But- 
it is not necessary to prove that declarant believed 
that death would ensue immediately. — R. v. 
Perry, [1909] 2 K. B. 097 ; 78 L. J. K. B. 1034 ; 
101 L. T. 127 ; 73 J. P. 456 ; 25 T. L. R. 676 ; 53 
Sol. Jo. 810 ; 22 Cox, C. C. 154 ; 2 Cr. App. Rep. 
267, C. C. A. 

Annotation : — FoUd. R. v. Austin (1912), 8 Cr. App. Rep. 27. 

8758. .] — A dying declaration made 

at a moment when all hope of recovery has been 
abandoned is admissible in evidence, though later 
hope may revive in declarant. 

If a statement is made when aU hope of life is 
abandoned it is immaterial whether declarant 
anticipates death witliin an hour or within a day. 
The essence of the sanction which the law gives to 
such a statement is that when it was made all hope 


of life is abandoned (Darling, J.). — R. v. Austin 
( 1912), 8 Cr. App. Rep. 27, C. C. A. 

8759. Sense of danger not sufficient.] — R. v. 

Errinoton, No. 8507, ante. 

8760. ,] — A strong sense of danger founded 

on a sense of pain, & not arising from any know- 
ledge of the complaint, does not constitute such a 
conviction of impending dissolution as to render 
the declarations of deceased admissible as dying 
declarations. 

Great anxiety for the arrival of the surgeon is not 
decisive one way or the other. 

Religious expressions are strong evidence & in 
many cases conclusive evidence, of the abandon- 
ment of all hope. 

The making of a will, accompanied with expres- 
sions that if the party sent for did not quickly 
come, deceased would be gone before his arrival, 
is evidence of the abandonment of all hope. — R. 
r. Thomas (1843), 1 L. T. O. 8. 505 ; 1 Cox, C. C. 52. 

8761. .] — R. V. Smith, No. 8718, ante. 

8762. Expressions showing hope of re- 

covery.] — R. V. Christie (1821), (-arrington’s 
Criminal Law 232. 

Annotation : — Refd. R. r. Perkins (1810), 2 Mood. C. C. 185. 

8763. .] — ^A person who was told by 

the surgeon that she would never recover, said, 
that she lioped he would do what lie could for her, 
for tlie sake of her family. Ho again told her that 
there was no chance of her recovery : — Held : this 
showed sucli a degree of hope in her mind, as to 
render a statement she then made inadmissible as 
a declaration in articulo mortw. 

To render a declaration of this kind admissible 
deceased must have the impression on her mind 
of an almost immediate dissolution (Bosanquet, 
J.). — R. V. Crockett (1831), 4 C. P. 544. 

8764. .]™.R. V. Hayward, No. 8317, 

ante. 

8765. ,] — In a case of murder it 

appeared that two days before the death of de- 
ceased, the surgeon told her that she was in a very 
precarious state ; & that on the day before her 
death, when she liad become much worse, she said 

I to the surgeon, that she found herself growing 
woi-se, & that she had been in hopes she would 
have got better, but ?is she wiis getting worse, she 
thought it her duty to mention what had taken 
place. Immediately after this she made a state- 
ment : — Held : t-his statement was not receivable 
in evidence as a declaration in articulo mortis^ as it 
did not sufficiently appear that, at the time of the 
making of it, deceased was without hope of re- 
covery. — R. 1 ?. Mkgson (1840), 9 C. & P. 418. 

Annotations: — Coiuid. R. v. Lillyman, [1896] 2 Q. B. 167. 

Re!d. R. r. Howell & Shipley (1844), 1 Car. & Kir. 689. 

8766. -R. V, Pym, No. 8286, ante. 

8767. _ -On a trial for murder a 
written declaration of deceased was put in evidence 
for the prosecution. The declaration was made 
on oath to a magistrate’s clerk, about thirteen 
hours before death. The clerk asked deceased 
before he took down her statement, whether she 
felt she was likely to die ? She said, “ I think so 
from the shortness of my breath.” Her breath 
was then extremely short. The clerk said, ” Is it 
with the fear of death before you that you make 
these statements, & have you any present hope of 
your recovery ? ” She said, ” None.” The clerk 


8762 i. Sense of danger not suMcient 
— Expressions showing hope of re- 
covery.}— A. dying declaration made by 
decoctsed, who said that he had no 
hopes of recovery, unless it was the 

J. — ^VOL. XV. 


will of God : — Held : to be inadmis- 
sible in evldeuoe. — R. v. Ryan (1840), 
1 Leg. Rep. 171. — IR. 


8762 ii. 


-.] — Deceased said, 


“ I have no hopes of recovering, imless 
It be the will of God *’ : — llelk : not 
to be admissible. — Mukphy's Case 
(1841), Ir. Cir. Rep. 38.-— IR. 
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Sect • 1> Q. (b) Hi. iv.'] 

tlien wrote out her statement, & added to it the 
above conversation, in the form of a statement by 
deceased, but he omitted the word “ present ” 
before “ hope.” lie then read over to deceased 
what he had written, & she then added the words 
“ at present ” before “ hope,” & signed the 
declaration : — Held : the statement was not 
admissible in evidence, as it did not appear to 
have been made under a settled hopeless expecta- 
tion of death, inasmuch as decreased ha^i expressly 
qualified the words ” no hope ” by inserting before 
them the words “ at present.” — R. v. Jenkins 
(1869), L, R. 1 C. C, R. 187 ; 38 L. .T. M. C. 82 ; 
20 L. T. 372 ; 33 .T. P. 452 ; 17 W. R. 621 ; 11 
Cox, 0. a 250, a a r. 

Amwlai^ions : — Consd. R. v. Colclough (1882), 15 Cox* C. C. 
92 ; R. V. Glost^r (1888), 16 Cox, C. C. 4 71 ; R. v. Perry 
(1909). 2 Cr. App. Rep. 267. Refd. R. v. Morgran (1875), 
14 Cox. C. a 3:i7. 

8768. Mere expression of opinion not suffleient.] 

— R. V . Abbott, No. 8531, ayde. 

8769. Death must In fact be imminent.] — R. r. 
Daiaias, No. 8748, mite. 

8770. ,] — R. V. Mackay, No. 8752, ante. 

8771. Need not occur immediately.] — 

Deceased made declarations on the day he was 
wounded, & when he believed he should not re- 
cover : — Held : admissible, though he did not die 
until eleven days afterwards, & though the surgeon 
did not think his case hopeless, & continued to 
teU him so until the day of his death. — R. v. 
Mosley (1825), 1 Mood. C. C. 97, C. C. R. 

Annotations : — Retd. R. v. PerkliiR (1840), 2 Mood. C. C. 
135 ; R. r. Howell & Shipley (1844), 1 Car. & Kir. 689. 
Mentd. R. r. Tomlinson (1834), 6 C. & P. 370. 

8772. .] — A pei‘son who had been 

confined to his bed for weeks said to the surgeon, 
” I am afraid, doctor, I never shall get better ” : — 
Held : an account given by deceased to the doctor 
after tliis declaration was receivable in evidence 
as a dying declaration although several weeks before 
his death. — R. v. Craven (1826), 1 Lew. C. C. 77. 
Atmnloiion : — Refd. R. v. Perkins (1840), 2 Mood. C. C. 135. 

8773. .] — R, V. Bernadotti, No. 8709, 

ante. 

8774. .] — R. V. Pp:rry, No. 8757, ante. 

8775. Belief the test, not actuality — Opinion of 
doctor immaterial.] — R. v. Mosley, No. 8771, 
ante. 

8776. .] — R. V. Crockett, No. 8763, 

ante. 

8777. ,] — A d;^ng declaration is ad- 

missible, if declarant conceives himself to be past 
recovery, although the surgeon attending liim may 
believe him to be progressing favourably. — R. v. 
Peel (1860), 2 P. & F. 21. 

Annotations: — ^Refd. R. v. Jenkins (1869), 17 W. R. 621 ; 
R. V. Gloster (1888), 16 Cox, C. C. 471 ; R. u. Perry, 
[1909] 2 K. B. 697. 

8778. .] — R. V. Butler (1905), 142 

C. 0. Ct. Cas. 1615. 

8779. Belief must exist at time of making 
declaration.] — R. v. Qualter, No. 8749, ante. 

8780. Subsequent hope of recovery immaterial.] 

— R. V. Tinckler, No. 8496, ante. 


8781. -.] — .R. V. Fagent, No. 8714, ante. 

8782. -.] — ^Deceased having said that he 
thought he should die, made a statement, & two 
or thit>e days afterwards expressed his belief that 
he should recover. He lived some days after 
that : — Held : the statement was inadmissible. — 
R. V. Taylor & Morrall (1848), 3 Cox, 0. 0. 84. 

8783. .] — Declaration made under a belief 

of impending death : — Held : admissible in evi- 
dence, even though declarant at a later period of 
the day took a more cheerful view of her position, 
& thought that she should recover. — R. v. Hub- 
bard (1881), 14 Cox, 0. 0. 565. 

8784. .] — R. V. Austin, No. 8758, ante. 

iv. Proof of Belief in impending Death. 

8785. Onus upon prosecution.] — R. v. Mackay, 
No. 8752, ayife, 

8786. .] — R. V. Smith, No. 8718, ante. 

8787. Sufflciency of proof — Question for the 
court.]— R. V. John (1790), East, P. C. 357. 
Annotation : — Mentd. R. v. Colcloug-h (1882), 15 Cox, O. C. 92. 

8788. .] — R. V. Welbourn (1792), 1 

East, P. C. 358 ; 1 Leach, 503, n. 

Annoiaiions : — Refd. R. v. Perkins (1840), 2 Mood. C. C. 135. 

Mentd. R. v. Coleloug-h (1882). 15 Cox, C. C. 92. 

8789. .] — Whether a declaration made 

by a person in articulo mortis bo receivable or not 
in evidence, is a question for the ci. — R. v. tIucKB 
(1816), 1 Stark. 521. 

Annotation : — 'Mentd. 11. v. Colclougrh (1882), 15 Cox, C. C. 92. 

g790, .] — K. V. Van Butchell, No. 

8085, ante. 

g 791 . ,] — In order to render a declara- 

tion in articulo mortis admissible in a case of man- 
slaughter, it is not necessary to prove expressions 
of deceased that he was in aiiprehension of almost 
immediate death ; but the judge will consider 
from all the circumstances, whether deceased had 
or had not any hope of recovery. — R. v. Bonner 
(1834), 6 0. & P. 386. 

Annotation : — Refd. R. v. Perkins (1840), 2 Mood. C. C. 135. 

8792. .] — On the question, whether a 

declaration of a deceased person be admissible as 
a declaration in articulo mortis ^ the judge will 
consider whether the conduct of deceased was that 
of a dying person, such as whether he gave direc- 
tions respecting his funeral, liis will, etc., & not 
merely the expressions he used, as to whether he 
thought he should or should not recover. — R. v. 
Spilsbury (1835), 7 C. & P. 187 ; 3 Nev. & M. M. L. 
409. 

8793. .] — R. V. Smith, No. 8593, ante. 

8794. Not appearing on face of declaration 

— Proof by parol evidence.] — A deposition made 
before a magistrate by a dying man as to the cause 
of his death, need not, on the face of it, show that 
it was made under circumstances which would 
render it admissible in evidence as a dying declara- 
tion, but that is a fact dehors the statement, & 
may be proved by parol testimony, — R. v. Hunt 
(1847), 9 L. T. O. S. 203 ; 11 J. P. 352. 

8795. Necessity for evidence of state of mind.] — 
R, V. Nicoias, No. 8740, ante. 


PART XXXIII. SECT. 1, SUB- 
SECT. 1.— Q. (b) iv. 

8795 i. Necessity for evidence of state 
of mind .] — K. v. I^kltieh (1853), 4 
L. C. R. 3.— CAN. 

8796 ii. .] — The queetion of 

con8cioiJ8nes9 of approaching death 
sent as a subordinate issue to the juiy 


before receiving dying declarations in 
evidence : — Held : the declarations 
would be admitted. — R. v. Campbell 
(1803), 1 Craw. & D. 150,— -IR. 

8795 iii. .]— Evidence tliat de- 

ceased was aware of approaching 
deatJi, may be furnished by the dying 
declaration itself, — K. v. MacKinnon 
(1833), 1 Craw. & D. 150, n.— IR. 


8795 iv, ■.} — Upon the trial of 

prisoner for manslaughter, a declara- 
tion made by deceased as to the 
manner in which he came by his 
death, Bubsoquently to the adroinfs- 
tering of extreme imction ; — Held : 
admissible os a “ dying declaration.*’ — 
K. V. SOALLAN (1838), Craw. &1D. 
Abr. C. 340.— IR. 
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8796. — R. V. Cr^EARY, No. 8402, ante, 

8797. Presumption from nature of in- 
juries.] — In murder, the declarations of deceased 
after the mortal wound is given, may be received 
in evidence, though the painty did not express any 
apprehension of approaching dissolution, if from 
the nature of the wounds she must have considered 
herself a dying woman, but the examination of 
such a person taken by a magistrate extrajudicially 
cannot be received. — R. v. Woodcock (1788), 1 
Leach, 500. 

Armotaiions Apld. R. V, Dinffler (1791), 2 Leach, 5(J1. 

Fond. R. V. Quigrley (1868), 18 L. T. 211. Refd. R. v. 

Perkins (1840), 2 Mood. C. C. 136 ; R. v. Dalmas (1844), 

9 J. P. 120; R. V. Gloster (1888), 16 Cox, C. C. 471 ; 

R. V. Perry, (1909] 2 K. B. 697. Mentd. R. v. Colclough 

(1882), 15 Cox, C. C. 92. 

8798. ^ .] — R. V. John, No. 8787, ante. 

8799. .]— R. V. Smith (1833), 6 C. & P. 

151 ; 1 Lew. C. C. 81. 

8800. .] — A statement made by a 

deceased person inculpating prisoner, who was on 
his trial for the murder of deceased, made under 
circumstances & after expressions which indicated 
a sense of impending danger of death : — Held : 
admis.sible as a dying declaration. 

One must not only look at the expressions used, 
but at the state of the injured pei*son’s body, as 
ini the case where the person’s spine was broken 
A it was evident that death must ensue. Here 
was a woman perfectly exhausted, with her throat 
cut ; if she had had a slight blow &; had said, “ I 
do not think I can recover ” that would not be 
sufficient (Watson, E.). — R. t\ Whitworth 
(1858), 1 F. & F. 382. 

8801. .] — R. V, Morg.an, No. 8244, 

ante, 

8802. .] — ^An indictment for murder, 

it appearing that deceased, with her throat cut 
through, came suddenly out of a room, in which 
she left prisoner, who also had his throat cut, & 
was speecldess, & that slie said something im- 
mediately after coming out of the room, & a few 
minutes before she died : — Held : her statement 
was not admissible, either as a dying declaration 
or as part of the res gestce. Qu. : whether, as to 
a dying declaration, it is not a question of fact, 
upon the surgical evidence, whether, from the 
nature of the wound, the person must not have 
been conscious of almost immediate death. — R. v, 
Bedingpield (1879), 14 (lox, C. 0. 341. 

Anwjtation : — Befd. R. v. Cliristlc, [1914] A. C. 545. 

8803. Presumption from conduct of de- 

clarant.] — R. V. Spilsuury, No. 8792, ante, 

8804. .] — R. r. Thomas, No. 8760, 

ante, 

8805. Presumption from expressions of 

declarant.] — IL v. Graven, No. 8772, ante. 


8806. “.] — In a prosecution for murder, 
it appeared that, shortly before the death of 
deceased, the surgeon said to her, “You are very 
poorly ” ; to wMch she replied, “ I am.” He 
then said, “ I hope you will get over this ” ; she 
said, “ I can’t tell what the end of it may be ; 

I do not think I shall recover.” This was at 
nine o’clock in the evening, & at one o’clock on 
the same day she had requested her brother-in- 
law to take her home, that she imght die ; — Held : 
a statement then made by her in the presence of a 
magistrate was admissible in evidence as a declara- 
tion made in articulo mortis. — R. v. Brooks (1843), 

1 L. T. O. S. 575 ; 1 Cox, C. C. 6. 

8807. .] — R. V, Searle, No. 8742, 

ante, 

8808. .] — Upon the trial of an indict- 

ment for manslaughter, a statement made by 
deceased respecting the manner in which, & the 
pei*sons by whom, the injuries had been inflicted, 
was received in evidence. The statement con- 
cluded with these words, “ I have made this 
statement believing I shall not recover ” ; & at 
that time he was in such a state that his death 
must speedily follow ; & he died seven days 

afterwards. But it appeared also, that shortly 
before he made the declaration he had said to a 
constable, who asked him how he was, “ I have 

I seen the surgeon to-day, & he has given me some 
I little hope that 1 am better, but I do not myself 
; think that I shall ultimately recover.” Afterwards, 
on the same occasion, he said he could not recover ; 
— Held: there was sufficient evidence that the 
' statement was made under a consciousness of 
impending death to justify its reception in evi- 
dence. — R. V, Reaney Beddisu (1857), Dears. 

B. 151 ; 26 L. J. M. C. 43 ; 28 L. T. O. S. 311 ; 21 
J. P. 104 ; 3 Jut. N. 8. 191 ; 5 W. R. 252 ; 7 
Cox, c. a 209, a a e. 

Annotations: — Refd. K. v. Qiiisrley (1868), 18 L. T. 211, 

Mentd. It. v. Gloster (1883), 16 Cox, C. C. 471. 

8809. .] — R. V, Clarke (1859), 2 

F. & F. 2. 

8810. .] — K. V. BERNADO^rri, No. 8709, 

ante. 

8811. .] — The deceased, ten minutes 

after the occurrence which resulted in her death, 
was seen standing at the door of a neighbour’s 
house in a fainting condition, & apparently dying. 
She said, “ I am dying ; look to my children ” ; & 
she then made a statement as to the cause of her 
injuries : — Held : the statement then made was 
admissible in evidence as a dying declaration. — 
R. V. Goddard (1882), 15 Cox, C. C. 7. 

Annotation : — Mentd. R. v. Abbott (190.3), 67 J. P. 151. 

8812. .] — R. V, Bottomley, R. v. 

Eahnshaw, No. 8504, ante. 


8806 i. PrcBuniption from ex- 

pressions of declarant .] — -Declaration by 
a man who states his belief that ho is 
dying, & causes prayers for the dying 
to bo read for him, & who is then in 
fact dangerously ill, is receivable as a 
dying declaration, although he at the 
time, or shortly before, had sent for a 
medical practitioner to atUmd him. — 
R. V. Poo (1865). 5 N. S. W. 8. C. R. 
26.— AUS. 

8805 ii. .] — On the trial of 

a woman for the murder of a girl, 
statements made by deceased girl 
within 24 hours of her death, which 
had been reduced to writing & signed 
by her & also a conversation between 
her & the persons to whom she made 
the statements which were reduced to 
writing were admitted In evidence. 
Accused was convicted. A question 


as to tlie admissibility of this evidence 
having been reforred to the full ct. 
the conviction was aflirmed. Sptx)ial 
leave to appeal to the High Ct. was 
sought on tho groimds that the 
principle upon which dying declara- 
tions are admissible had been wrongly 
stated, & that where such declarations 
are reduced to writing oral evidence of 
what deceased said is Inadmissible : — 
Held : the case was not one in which 
special leave should be granted. — 
Hope v. R. (1909), 9 C, L. R. 257.— 
AUS. 

8806 iii. .] — On tho trial of 

an indictment for murder, tho dying 
declaration of deceased was offered 
in evidence, of tho Crown : — Held : 
the evidence whicJi showed that de- 
ceased was speaking under a sense of 
impending death was properly re- 


ceived ; & the fact that deceased asked 
for a doctor did not necessarily lead 
to tho conclusion that ho had still 
some hope of living. — R. v. Daviphon 
(1898), 30 N. 8. R. 349.— CAN. 

k. iltfere apprehenBion that 

wound fatal inBuffldient.] — A mere 
apprehension that a wound may 
terminate fatally. Is not enough to let 
in evidence a dying declaration. — 
R. V. Cole (1835), 1 C’raw. & D. 150, n. 
— IR. 

l. Subsequent declarations not 

admissible.]— Dece&sod told his wife, 
who attended him in his last illness, 
that he did not tliink he should 
recover, & she thereupon replied, “ Do 
not tear,” to which reply dooeased 
made no answer : — Held : declarations 
subsequently made by deceased were 

p 2 
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Sect, 1. — Homicide: Svib-seci* 1, Q. {h) iv»; sub- 
sects, 2 3.] 

8813, R. V. CowuE (1907), 71 J. P. 

152. 

Annotatkm Refd. R. v. Black (1909), 74 J. V. 71. 


Sub-sect. 2. — Justifiable Homicide. 

8814. Killing in exercise of duty — By members 
of illegal tribunal,] — R. v. Melson & Brand 
( 1807), Report of Cockburn’s Charge, p. 59. 

8815. To prevent escape.] — A non. (1348), 

Jenk. 23 ; Lib. Ass. fo. 98, pi. 55 ; 145 E. R. 17. 

8816. .] — Guiscard’s (Marquis) 

Case (1710), Post. 275. 

8817. .] — R. V. Reason Tranter, 

No. 8538, a}de. 

8818. -R. V. Forster, No. 8537, 

ante. 

8819. Revenue officers & smugglers.] — If 

an affray happen between smugglers & revenue 
officers in the execution of their duty, & an 
officer, on being twice knocked down, shoot one 
of the smugglers, it is not murder. — R. v, Marsh 
( 1685), 3 Mod. Rep. 00 ; 87 E. R. 42. 

8820. Prevention of crime — Serious assault.] — 
R. v, Standlie Andrews, No. 8450, ante, 

8821. .] — Under circumstances which 

might have induced the belief that a man was 
cutting tlie throat of his wife, their son shot & 
killed liis father. On the trial of the son for 
murder : — Held : if accused had reasonable grounds 
for believing & honestly believed that his act was 
necessary for the defence of his mother, the homi- 
cide was excusable. — R. v. Rose (1884), 15 Cox, 
C. C. 540. 

8822. Robbery,]— R. r. Holme (1584), 1 

Hale, P. C. 191. 

Annotation : — Refd. K. v. Dudley & Stephcus (1884), 14 

Q. B. D. 273. 

8823. .] — R. V, Mawouidge, No. 8306, 

ante, 

8824. .] — The killing of a man on the 

highway is not justifiable homicide, unless there 
was an intention on the part of the person killed 
to rob or murder, or do some dreadful bodily 
injury to the person killing ; or, in other words, 
the conduct of the party must be such as to render 
it necessary, on the part of the party killing, to 
do the act in self-defence, — R. v, Buix (1839), 9 
C. & P. 22. 

8825. Burglary or housebreaking.] — A non. 


(1352), Jenk. 30; Lib. Ass, fo. 123, pi, 32 ; 145 
E. R. 22. 

8826. .]— Sbmayne’s Case (1004), 5 

Co. Rep. 91 a ; 77 E. R. 194. 

Annotations: — Refd. Maokalloy’s Case (1611), 9 Co. Hep. 
65 b: Cooke*a Case (1639), W. Jo. 429. Mentd. Foster 
V. Hill (1611), 1 Bulst. 146 ; Oath before JJ. Case (1612), 
12 Co. Rep. 130 ; Bowles’s Case 0615). 11 Co. Rep. 77 b; 
Lee t\ Gaiisel (1774), 1 Oowp. 1 : Ratolifle v. Burton 
(1802), 3 Bos. & P. 223 ; Burdett v. Abbot (1812), 4 
Taunt. 401 ; East India Co. v, Kynaston (1821), 3 Bli. 
N. S. 153 ; Kerbcy v. Denby (1836), 1 M. & W. 336 ; 
Apa Knrboolie Mahomed v. R. (1843), 4 Moo, P. C. O. 
239 : Hollier v. Lanrie (1846), 3 C. B. 334 ; Bridges v, 
Hawkcsworth (1851), 15 Jiir. 1079 ; Ryan v. Shiloock 
(1851), 7 Exch. 72; Percival v. Stamp (1853), 9 Kxch. 
167 ; Hooper i\ Lane (1857), 6 H. L. Cos. 443 ; Attack 
V. Bramwcll (1863), 3 B. & S. 520 ; Edmondson Nuttall 
(1864b 17 C. B. N. S. 280 ; Harvey r. Harvey (1884), 
26 Ch. D. 644 ; American Concentrated Must Corpu. v. 
Hendry (1893), 62 L. J. Q. B. 388 ; Long v. Clarke (1893), 
63 L. .T, Q. B. 108 ; Hodder u. Williams, [18951 2 Q. B. 
663 ; Grunnell r. Welch (1905), 74 L. J. K. B. 925. 

8827. .] — A master, lodger, or 

sojourner in a house, who kills a person breaking 
into it with intent to commit burglary or homicide, 
arc exempt from guilt by 24 Hen. 8, c. 6. — > 
Cooper’s Case (1639), Cro. Car. 544 ; 79 E. R. 
1069. 

8828. .] — Levett’s Case (1638), cited 

Cro. Car. p. 538 ; 1 Hale, P. 0. 474 ; 79 E. R. 
1064. 

Annotations : — Distd. Crook’s Case (1639), Cro. Car, 537 
Refd. R. V. Tolsoii (1889), 23 Q. B. D. 168. 

8829. .] — If a man intending to kill 

a thief or a house-breaker in his own house 
happens by mistake to kill one of liis own family, 
it cannot be imputed to him as a criminal action. 

To kill a sherift’s officer voluntarily while he is 
atlempting to bj*eak into a house for tlie purpose 
of executing civil process is manslanghteT*, & not 
murder ; for it is not lawful to break open doors 
for such purpose, every man has a right to de- 
fend his own house. — (’ooK’s (Jase (1639), Cro. 
Car. 537 ; W. Jo. 429 ; 79 E. R. 1063 ; sub nom. 
King & Cokes (-ase, March, 3. 

] Anrwtcifio/is : — Refd. Burd(‘tt V. Abbot (1811), 14 Ii^aKt, 1 ; 

i Harvey u. Harvey (1884), 26 Ch. D. 644. Mentd. llovv r. 

1 Prirm (1702), 2 Sulk. 694. 

8830. .] — A (dvil trespass will not 

justify firing a pistol. Forcible poss«*ssion of a 
close breach of the peace is more than a trespass ; 
so is forcible invasion of another man’s dwelling. 

A man is not autliorised to fire a pistol on every 
intrusion or invasion of liis house. 

The law regards an attack on a dwelling in the 
night as equivalent to an assault on a man’s 
lierson. 


not admisBible in evidence as dying 
declarations. — R. v. CotrRTENAY (1840), 
2 C’raw. & D. 61. — IR. 

uj J — statement made 

by an injured person shortly before 
his death as to the cause of the 
injury is not admissible as a dying 
declaration merely because the injury 
was a mortal one, & the fact of his 
expressing a hope that God would take 
him does not prove that he was under 
full apprehension of his danger. — 
R. V. Le Roux (1897), 14 S. C. 424 ; 7 
C. T. R. 434.— S.AF. 


n. .] — A dying declar 

tion is not admissible In eviden 
unless it be proved that deceased 
the time of such declaration express( 
^owlodge that death was Imminei: 
Such knowledge cannot be lnferr( 
from the mere fact of injuries whi< 
in their nature were bound to & d 
prove fatal,— R. v, Lin Shun H 
(1910), T.P.D. 57.— S.AF. 


PART XXXIII. SECT. 1, SUB-SECT. 2. 

8816 i. Killing in exercise of duty — 
To prevent escape ,] — When a peace 
officer, pursuing a fugitive whom he 
had a right to arrest without a warrant, 
found that the fugitive was, in his 
opinion, likely to escape for the time 
being owing to superior speed, it is a 
question for the jury, on the trial of 
the officer for manslaughtor in killing 
the fiugltlve by a shot from his revolver 
intended only to wound & so stop his 
flight, whether, under all the cir- 
cumstances, the officer was justified 
in such shooting in order to prevent 
the escape of such fugitive, or whether 
such escape could not have been 

f ireventod by reasonable means in a 
ess violent manner, — R. v. Smith 
( 1907), 17 Man. L. R. 282,— CAN. 

881511. .1 — ^A person flying 

from arrest on a charge of felony, may 
be killed by the constable, if he cannot 
be otherwise secured. Aliter, in the 
case of a charge of misdemeanour. — 


R. V. Finnerty (1830), 1 Craw. & D. 
168, n. — IR. 

o. jjui force used must 

w)t be greater than necess^iiy requires .] — 
Two ingredients must concur in order 
to justify a constable in killing a party 
resisting him, & who could not other- 
wise be made amenable : (1) that the 
constable should he in the strict legal 
discharge of his duty ; & (2) that the 
constable had not used mortal force 
before there was an Inevitable necessity 

(1830), 1 Craw. & 


8826 i. I^eveniion of crime — Burglary 
or houac‘l)r caking .] — The right of 
private defence of property against 
house-breaking does not extend to 
causing the death of the house-breaker 
when ho has made his escape from the 
premises empty-handed, & is at some 
distance from the place. No more 
hann shoifld bo done than is necessary 
to effoot bis capture.— R. v, Bolaki 
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No words or singing are equivalent to an assault. 

Where a person is attacked he is not justified 
in killing if less violent means will avert the danger. 
— R. V. Meade & Belt (1823), 1 Lew. C. 0. 184. 

8831* ,] — Upon a charge of man- 

slaughter, before a person can avail himself of the 
defence that, in taking the life of another person, 
he was acting in self-defence, he must show that 
his act was necessary to protect liis life, & that 
he did all he could to avoid it, & that he had 
reasonable apprehension that his life was in im- 
mediate danger. Before he can avail himself of 
the defence that he was protecting his property, 
he must show that he was preventing the com- 
mission of a crime of a serious & felonious nature 
intended to be carried out by force. — R. v* Symond- 
HON (189(1), 00 J. P. 645. 

8832, Defence of property.] — Killing a man in 
defence of his own possession of a room in a 
tavern justifiable. — R, v. Ford (1664), Kel. 51 ; 
84 E. R. 1078. 

8 g 33 , j — X person may use such force in 

defence of his property as is reasonably necessary, 
& is not answerable for any unfoi'iunate accident 
which may occur in so doing. — R. v, Hinchcliffe 
(1823), 1 Lew. 0. C. 161. 

8834. Safety of ship.] — R. v. Thomas, No. 

8536, mifc. 

8835. Not to prevent mere trespass.] — R. 

V. Mom {circa 1825), cited 7 C. & P. at p, 179. 
Anyioiaiion Reid. R. v. Price (1835), 7 C. & P. 178. 

8836. .] — H. V. Meade 6:^ Belt, No. 

8830, a}iie. 

8837. .] — A person set to watch a 

yard or garden is not justified in shooting any one 
who comes into it in the night, even if he should 
see tlie party go into his master’s hen-roost. But 
if from the conduct of the party, he has fair ground 
foi* believing his own life in actual & immediate 


danger, he is justified in shooting him. — R. v 
Scully (1824), 1 0. & P. 319. 

8838. Self-defence — ^Danger to life.] — ^B. v . 

Scully, No. 8837, ante , 

3339. .]— R. Smith, No. 8408, ante . 

3340. V* Bull, No. 8824, ante , 

8841, .] — -K, V , Weston, No, 8632, ante , 

3342 . .] — R. V , Symondson, No. 8831, 

ante , 

884.3. Defence of mother.]— 11. v . Bose, No. 8821, 
ante . 

8844. Defence of master — By servant.] — Anon* 

(1505), Y. B. 21, Hen. 7, fo. 39, pi. 50. 


Sub-sect. 3. — Excusable Homicide. 


8845. Death by accident.] — Anon, (circa 1755), 
Post. 265. 

8846. — -.] — Anon, (undated), Keil. 108 ; 72 
E. R. 273. 

8847. — .R. V . Canniff, No. 8418, a ? ife , 

■R. V. Bruce, No. 8518, ante, 

-R. V. Noon, No. 8347, ante . 

8850. R. V. Franklin, No. 8520, ante. 

8851. In doing lawful act.] — Cook’s Case, 
No. 8829, afite. 

8852. -.] — Levett’s Case, No. 8828, 

ante . 

-,] — R. V. WOODBURNE & OOKE, 

No. 8495, ante . 

8854, .] — R. V. Hinchcliffe, No. 8833, 

ante . , __ 

8855. In lawful sport.] — R. v . \ouno, No. 


8400, ante . 

8856. — 
ante . 

8857. — 


-,] — K. r. Bradshaw, No. 8401, 
-,]—R. V. Moore, No. 8402, ante . 


88321. Defence of property.l — I’ris- 
oiioiv, who ill resiBtiiig u Hudden 
attaek made upon them by certain 
persons for the purpose of cutting their 
crop, & when they had no time to 
comiilain to the police, iullicted a 
wound on one of them nith a bum boo, 
from the (dl’ects of which the man dioti, 
wore convicted by tbe sessions judge. 
Oil appeal :—Hcld : the foife used, or 
the injuries Intlicted, were not such as 
to exceed their rights of private 
defence of property, & prisoners were 
acQuitted. — H. v. OURU Ciiauan Cuano 
(1870), 6 B. L. Li. A. C. 9 ; 14 W. K. Cr. 
()9.— IND. 

8832 ii. -.1 — The right of private 

defence of property commences when 
a reasonable apprehension of danger 
to the property commences. Before 
such apprehension commences, the 
owner of the property is not called 
upon to apply for protection to the 
public authorities. The apprehension 
which Justllies a recourse to the 
authorities ought to bo based on some 
information of a dchnito kind as to 
the time & place of the danger 
actually threatened. — R. v. Narsang 
Pathabhai (1890), I. L. R. 14 Bom, 
—IND. 

88381. Self-defence — Danger to life.] 
— A head constable, making an in- 
vestigation into a case of house - 
breaking & theft, searched the tents 
of certain gipsies for the stolen 
property, but discovered notlilng. 
After he had completed the search, 
the gipsies gave him a certain sum of 
money, which he accepted, but, at the 
same time not deeming it sufficient, 
he demanded a further sum from them. 
They refused to give anything more on 
the gi’ound that they wore poor, & had 


no more to give. Thereupon ho 
imlawfully ordered one of them to bo 
bound & taken away. On his 
suliordinates proceeding to execute 
such order, all the gipsies iu the camp, 
men, women, & children, turned out, 
some four or five of the men being 
armed with sticks & stones, & advanced 
in a threatoniug manner towards the 
place where such gipsy was being 
liound & the head constable was 
standing. Before any actual violence 
was used by the crowd of advancing 
gipsies, the head constable fired with a 
gun at such crowd, when it w^as about 
five paces from him, & killed one of the 
gipsies, &, having done so, ran away. 
Any apprehension that death or 
grievous hurt would be the conse- 
(lueuco of the acts of such crow'd w'ould 
have ceased had he released the gipsy 
ho had unlawfully arrested & with- 
drawn himsoJf & his subordinates, or 
had he clfeotod his escape : — Held : 
such head constable had not a right of 
private defence against the acts of 
such gipsies, as tnoso acts did not 
reasonably cause the apprehension that 
death or grievous hurt wnuld be their 
consequence, &. such head constable 
wns guilty of culpable homicide 
amounting to murder. — R. v. Abdul 
Hakim (1880), I. L. R. 3 All. 253. — 
IND. 

p. LVhen a defence — Acewsed not 
in danger of death.] — The principle 
under which a homicide may be hold 
justifiable camiot bo carried to the 
length of holding that, because one 
man has abused & threatened another, 
even to the point of making him 
reasonably apprehensive that on some 
futui ‘0 occasion ho may be killed or 
suffer grievous bodily harm, he may 
take advantage of an opportunity to 


iill the aggressor when the latter is 
lelpless & he is well armed. — R. v. 
doKE, L1917] 3 W. W. R. 575.— CAN. 

q. Resisting illegal deten- 

ion.] — Killing any person in re* 
■t s tin g illegal detention would be 
ustiflahlo homicide. — Ex p. Woo Tin 

. .. ^ m-m -m- tS AVT0 


O M « W T. T? 


868), 4 C. L. J. N. S. 59.— CAN. 

g, Reasonable apprehension of 

Hevous bodily harm to uife 
iTtiily.] — Where, on an indictment for 
lui’der, there was evidence that 
risoner acted under a reasonable 
pprehension of grievous bodily kafP) 
J his wife & faiiuly, hut the judge did 
ot direct the jury’s attention to any 
ther ground of excuse than that of 
nminent peril to prisoner’s life or the 
VOS of his family, the conviction was 
[)t aside & a new trial granted, though 
risouer’s counsel did not ask at the 
:ial to have the omission supplied.— 
1. V. Theriault (1894), 32 N. B. R. 


PART XXXIII. SECT. 1, SUB-SECT. 3. 


)845 i. Death by accident. ] — A moUier 
lO, which more or loss Intoxicated, 
cos her infant child to bed with her 
overlies it by mischance, thus 
Ming its death, cannot bo convicted 
manslaughter. — R. v. Egan (1897), 


8855 i, In lawful sport.] — Upon 

an Indictment for manslaughter: — 
Held: the fatal stroke having been 
Inflicted in sport, & under ciroimi- 
stances not of themselves calculated 
to produce personal Injury, the killing 
was homicide by misadventure, & not 
manslaughter. — R. v. Conbary (1841), 
2 Craw. & D. 86. — IR. 
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Sect* 1. — Homicide: Sub-sect* S, Sects. 2, 3,4, 5 
f) : Svb-sect. 1,^] 

8858. killing in self-defence on sudden quarrel.] 

— Daver’s Case, No. 8415, ante. 

8859. .] — R. V. Bond, No. 8420, ante* 

8860. Act must be necessary.] — ^R. v. 

Nailor (1704), Fost. 278. 

8861. .] — R. V* Elsley, No. 8457, ante* 

8862. .] — R. V* Knock, No. 8421, 

ante* 


Sect. 2.~-45UICIDE-~MAIMING. 

8863. A felony.] — Felo de se is a felony, & an 
attempt to commit suicide is therefore an attempt 
to commit felony, & under the provisions of Hard 
liabour Act, 1822 (c. 114), punishable by imprison- 
ment with hard labour. — R. v* Mann, [1914] 2 
K. B. 107 ; 83 L. J. K. B. 648 ; 110 L. T. 781 ; 
78 J. P. 200 ; 30 T. L. R. 310 ; 58 Sol. Jo. 303 ; 
24 Cox, C. C. 140 ; 10 Cr. App. Rep. 31, 0. C. A. 

8864. Proof necessary.] — Suicide, being a crime, 
cannot be inferred (Farweix, L.J.). — Furnivael 
V* Johnson’s Iron & Steel Co., Ltd. (1911), 5 
B. W. C. C. 43, C. A. 

Annotaiion. : — Mentd. Proctor v. Sorbino S.S., [1915] 3 
K. B. 344. 

8865. Not murder.] — R. v* Warde (1663), 1 
Sid. 150 ; 1 Lev. 8 ; 82 E. R. 1025 ; sub nom* 
R. V. Warner, 1 Keb. 66. 

Annoiaiiims : — Reid. R. t>. Russell (1832), 1 Mood. C. C. 356. 
Mentd. R. v. Toole (1867), 16 W. K. 439. 

8866. -.] — Suicide is not murder within 
Offences against the Person Act, 1861 (c. 100), 
ss. 11, 15, & therefore attempting to commit 
suicide is a misdemeanour triable at quarter 
sessions. — R. v. Burgess (1862), Iaj. & Ca. 258 ; 
1 New Rep. 130 ; 32 L. J. M. C. 55 ; 7 L. T. 472 ; 
27 J. P. 55 ; 9 Jur. N. S. 28 ; 11 W. B. 96 ; 9 
Cox, C. C. 247, C. C. R. 

Annotation: — Expld. R. t?. Mann, [19141 2 K. B. 107. 

8867. Attempt to commit suicide — A mis- 
demeanour.] — R. V. Doody (1854), 23 L. T. O. S. 
12 ; 6 Cox, C. C. 403. 

Annotation : — Befd. K. v. Mann (1914), 78 J. P. 200. 

8868. Triable at quarter sessions.]— 

R. V. Burgess, No. 8866, ante* 

8869. Self-maiming.] — H. v* Wright (1613), 
1 East, P. C. 396 ; 1 Hale, P. C. 412. 

Agreements to commit suicide.] — See Sect. 1, 
sub-sect. 1, L., ante. 

SECT. 3.- CONSPIRACY TO MURDER. 

See Offences against the Person Act, 1861 
(c. 100), s. 4. 

8870. Unborn child — Continuing conspiracy.] — 

R. V. Banks, No. 8875, post* 

See, also, PaH I., Sect. 6, sub-sect. 8, ante. 


Sect. 4.-^INCrrEMENT TO MURDER. 

See Offences against the Person Act, 1861 
(c. 100), 8. 4. 

8871. Nature of incitement — By article in news- 
paper.] — The encouragement & endeavour to per- 


AND Procedure. 

suade to murder, proved at the trial, was the pub- 
lication & circulation by M. of an article, written 
in German in a newspaper published in that 
language in London, exulting in the recent murder 
of the Emperor of Russia, & commending it as 
an example to revolutionists throughout the world. 
The jury were directed that if they thought that 
by the publication of the article M. did intend to, 
did, encourage or endeavour to persuade any 
person to murder any other person, whether a 
subject of Her Majesty or not, & whether within 
the Queen’s dominions or not, Sc that such en- 
couragement & endeavouring to persuade was the 
natural & reasonable effect of the article, they 
should find him guilty : — Held : such (Rrection 
was correct, Sc the publication Sc circulation of a. 
newspaper article might be an encouragement or 
endeavour to persuade to murder within Offences 
against the Person Act, 1861 (c. 100), s. 4, although 
not addressed to any person in particular. — R. v. 
Most (1881), 7 Q. B. D. 244 ; 50 L. J. M. C* 113 ; 
44 L. T. 823 ; 45 J. P. 696 ; 29 W. R. 758 ; 14 
Cox, 0. C. 583, C. C. R. 

Annotaiions : — Refd. R. v. KrauHe (1902), 66 J. P. 121 ; 
R. V. Antonelli & Barberi (1905), 70 J. P. 4. Mentd. 
R. V. Luboucherc, Vallombrosa’s Case (1884), 50 L. T. 
177 ; R. V. Bowman (1912), 76 J. P. 271. 

8372, ,] — D. was indicted for having 

on Dec. 24, 1919, in an article in “ The London 
Catholic Herald,” solicited, encouraged, persuaded 
or endeavoured to persuade, or proposed to ^vers 
persons unknown to murder Lord French, Viceroy 
of Ireland, Sc to mm'dcr persons entiTisted with 
carrying on the administration of His Majesty’s 
Govt, in Ireland Sc with the maintenance of law 
Sc order in Ireland. 

Lord Coleridge, J., directed the jury that it 
was not necessary to prove that any particular 
person was pereuaded. The pei'son who addressed 
the language complained of must be taken to 
address liimself to the persons who he knew would 
read them Sc understand them, Sc attach the 
meaning to them wliich his words implied. — R. 
V* Diamond (1920), 84 J. P. 211. 

8873. By pamphlet.] — A. was indicted for 

publishing a libel, in the form of a pamphlet, 
attempting to justify the crimes of assassination 
& murdoi', & to incite persons to commit those 
crimes upon the sovereigns Sc rulers of Europe. 
There wf^re also counts under Offences against the 
Person Act, 1861 (c. 100), s. 4, charging him with 
encouraging Sc endeavouring to pereuade persons 
unknown to murder the sovereigns Sc rulers of 
Europe. B. was charged with aiiHng Sc abetting 
A. to commit these misdemeanours : — Held : the 
words ” sovereigns of Europe ” specified a suffi- 
ciently definite class. Sc the counts were good. — 
R. V. Antonelli Sc Barberi (1905), 70 J. P. 4. 

8874. By letter — Proof of receipt neces- 

sary.] — On an indictment under Offences against 
the Person Act, 1861 (c. 100), s. 4, for soliciting, 
encouraging, or endeavouring to persuade a peraon 
to murder another, it is necessary to prove some 
communication to the person. Therefore, where 
the incitement was by letter, evidence of the 
receipt of the letter must be given. 

Wliere no such evidence is given the jury may 
convict of an attempt to commit the offence. — 


PART XXXlll. SECT. 3. 

t. Agreement at public meeting — To 
commit murder.] — Applt., a British 
subject residing: at Samoa who had 
with others determined at a public 


lying: imdcr a charge of murder, 
which purpose was subsequently car- 
ried out, was tried with two others 
in the High Corars.* Ct. at Samoa for 
murder & also on a separate count for 

On anneal to 


Supreme Ct. of Fiji :—//cZd ; applt. 
was lightly convicted, notwithstantog 
a count for felony, upon which ho was 
acquitted, was charged In the same 
indictment as that on which he was con- 
victed of misdemeanour, & even if ob- 
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R. i\ Krause (1902), 66 J. P. 121 ; 18 T. L. R. 
238. 

Annotation : — Refd. Horton v. Mead, [1913] 1 K. B. 154. 

8875. Letter not received — Convic- 
tion for attempt.] — An indictment alleging a con- 
spiracy to murder a living infant will not be sup- 
ported by evidence of a conspiracy existing 
previous to the birth of such infant unless the 
agreement &, intention continue subsequently to 
the birth. 

A design by two persons, by different means, 
to murder a child of which a woman is preg- 
nant, & expects soon to be delivered, is 
sufficiently proximate to be the subject of a 
conspiracy. 

A. wrote, & put in the post-office at H., at four 
o’clock one afternoon, a letter addressed to B., at 
W., containing a suggestion for the murder of a 
child to which B. was expecting to give birth. 
The child was born at one a.m. on the following 
morning. The letter posted at H. would have 
been in the ordinary course, <fe was in fact delivered 
at the house where B. lodged at eight o’clock on 
the morning of the day after it was posted at II. 
The letter never came to B.’s hands, being inter- 
cepted by the landlady of the house : — Held : the 
jury might find that the act of A. continued until 
t he letter wiis delivered at the house of B., & if 
the letter had reached B., that A. might i^roperly 
have been convicted of soliciting & inciting B. to 
murder her child, &, the letter having been inter- 
cepted, that A. could be convicted of an attempt 
to solicit & incite B. to murder her child. — R. ik 
Banks (1873), 12 Cox, 0. C. 893. 

Annotaium : — Refd. It. v. Cope (1921), S 6 J. P. IS, 

8876. r. Krause, 

No. 8874, mile, 

8877. Addressed to persons In general.] — R. r. 

Most, No. 8871, (niie. 

8878. .]— R. V. Diamono, No. 8872, anie. 

8879. To murder class of persons.] — R. v. Most, 
No. 8871, ante. 

8880. .] — R. V. Antonelli & Barberi, No. 

8873, anie. 

8881. To murder unborn child.] — R. r. Banks, 
No. 8875, anie. 

8882. .] — A person who incites a pregnant 

mother to murder the cliild after its birth may be 
properly convicted under Offences against the 
Person Act, 1861 (c. 100), if the child has been 
born alive. Qu. : whether a conviction could be 
►sustained if the child was born dead. — R. v. 
Shephard, [1919] 2 K. B. 125 ; 88 L. J. K. B. 
932 ; 121 L. T. 393 ; 83 J. P. 131 ; 35 T. B. R. 
366 ; 26 Cox, 0. C. 483 ; 14 Or. App. Rep. 26, 
a a A. 

See, also. Part I., Sect. 6, sub-sect. 7, ante. 

Sect. 5.— THREATENING TO MURDER. 

See Offences against the Person Act, 1861 
(c. 100), s. 16, 

8883. By letter or writing — What amounts to 


sending.] — Indictment on 27 Geo. 2, c. 15, for 
sending a threatening letter. Dropping a letter 
in a man’s way in order that he may pick it up is 
a sending it him. — R. v, Wagstafp (1819), Russ. 
& Ry. 398, 0. 0. R. 

A?inotcUion : — Refd. H. v. Grimwade (1844), 1 Den. 30. 

8884. .] — Prisoner was indicted for 

sending a thi'eatening letter. The only evidence 
against him was his own statement, that he should 
never have written it, but for G. : — Held : not 
sufficient. — B. v, Howe (1836), 7 0. P. 208. 

8885. What amotmts to uttering.] — The 

intentionally putting a tlireatening letter in a 
place where it is likely to be seen & read by the 
party to whom it is directed, or to be found by 
some other person, &, wliich is in fact so found ^ 
conveyed to the party, is an uttering of the letter 
within 10 & 11 Viet. c. 60. — R. v, .Jones (1851), 
5 Cox, C. C. 226. 

8886. What amounts to threat.] — ^A letter was 
signed “ I am your Out-throat,” & stated, that if 
the person to whom it was sent had his deserts, 
he would not live the week out ; & that the writer 
would be with him shortly, & if he made light of 
it, the writer would make light of lj.im & his : — 
Held : this letter so plainly conveyed a t hreat to 
kill & murder as to render it unnecessary to insert 
either innuendoes or prefatory allegations in the 
indictment, to explain its meaning. — R. v. 
Boucher (1831), 4 C. &; P. 562. 

8887. ~ .]— In a threatening letter the threat 
must be direct & plain ; but the bare delivery of 
the letter, though scaled, is evidence of a know- 
ledge of its contents. — R. v . Gird wood (1776), 1 
Leach, 142. 

8888. What amounts to malice.] — A letter sent 
in order, by reason of a threat of murder con- 
tained in it, to make some one do what otherwise 
he would not do is sent “ maliciously ” witldn the 
meaning of Oifences against the Person Act, 1861 
(c. 100), s. 16. It is not essential to prove any 
real intent to carry out the threat. 

The word ” malicioas ” implies the doing of 
that which a person has no legal right to do &> his 
doing it in order to secure some object by means 
which are improper {per Cur.). — R. v , Syme 
(1911), 75 J. P. 535 ; 27 T. L. R. 562 ; 55 Sol. Jo. 
704 ; 0 Cr. App. Rep. 257, C. 0. A. 

Annotation : — Folld. R. r. Johnsou (1913), 9 Cr. App. Rep. 57. 

8889. ,] — R. V, Johnson (1913), 9 Cr. App. 

Rep, 57. 


Sect, 6.— felonious ASSAULTS. 

Sub-sect. 1. — Form of Assault. 

A, Wounding, 

Offences against the Person Act, 1861 (c. 100), 
ss. 11, 18. 

8890. Implies assault & battery.] — Anon. (1639), 
March, 08, pi. 106 ; 82 E. R. 415. 


jectlon lay to such indictment it should 
have been taken at the trial. — Hunt 
c, R. (No. 1) (1878), Udal, 28.— FIJI. 

PART XXXIII. SECT. 4. 

8876 i. Nature of incitement — By letter 
— IjcUer not received,]— PrimneT was 
Indicted under Olloncos agsdnet the 
Person Act, 1861 (c. 100), s. 4, for that 
ho ** did solicit H. to murder K.,’* & 


in a second count for that he “ did 
endeavour to persuade H. to murder ! 
K.” Prisoner wrote & posted a letter i 
addressed to H., In which he requested 
H, to murder K. The letter fell by 
accident into the hands of a third 
person, & never reached H . : — Held : 
the evidence would not sustain a 
conviction on either of the counts. — 
R. V, Fox (1870), 19 W. R. 109.— IB. 


PART XXXIII. SECT. 6, SUB- 
SECT. 1.— A. 

a. Whed constitidcs a wo und dangerous 
to life.] — To constitute a wound 
dangerous to life, the life must 
liavo been at some time actually in 
danger, not merely that it would have 
been endangered if proper care had 
not been taken. — Brien*s Case (1841), 
Ir. Cir. Rep. 40.— IR. 
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Sect. 6. — Felonioics assaults : Sub^sect. 1, A. <&: B 

8891. What amounts to a wound — ^Broken sidn.] 

— In criminal cases, the definition of a wound is, 
an injury to the person, by wlxich the skin is 
broken. — ^M oriarty v. Brooks (1834), 6 C. & F. 
684 ; 2 Nev. & M. M. C. 624. 

8892. .] — K. V, Cheek (1848), cited 

in 13 J. P. at p. 183. 

Annotation: — Refd. R. v. Waltham (1849), 13 J. P. 183. 

8893. If a person strike another 
with a bludgeon, & break the skin & draw blood, 
this is a sufficient wounding to be within 9 Geo. 4, 
c. 31, ss. n & 12. Under that statute it is not at 
all material what the instrument is with which 
the party is wounded. — R. v. Payne (1831), 4 
C. & P. 558. 

8894. .] — To constitute a wound, the 

external surface of the body must be divided.- 
R. V. Beckett (1836), 1 Mood. k> R. 526. 

8895. Whole thickness of skin.] — 

To constitute a wound, it is necessary that there 
should be a separation of the whole skin ; <fc a 
separation of the cuticle or upper skin only is not 
sufficient. — R. v. MTiOX,^GULiN (1838), 8 C. & P. 
635. 

8896. Internal wound.] — blow was 

given with a hammer on the face, which broke the 
lower jaw in two places ; the skin was broken 
internally, but not externally^, there was not 
much blood : — Held : a wounding w'ithin 7 Will. 4 
& 1 Viet. c. 85.— R. r. Smith (1837), 8 C. & P. 173. 

Annotatioyi : — Refd. K. v. Warman (1846), 2 Car. & Kir. 

195. 

8897. .] — An indictment for 
murder, by inflicting a mortal wound, is sup- 
poiled by proof of a blow, wliich caused an internal 
breach of the skin, though externally there w^erc 
only' the appearances of a bruise. 

Qu. : whether such an allegation would have 
been .sufficient in an indictment on the statute for 
cutting or wounding, with intent to murder, etc. — 
R. r. Warman (1816), 2 Car. & Kir. 195 ; 1 Den. 
183. 

8898. .] — Prisoner kicked prose- 

cutor, & ruptured a blood vessel ; the skin was 
broken internally, but not externally : — Held : a 
wounding within 7 Will. 4 & 1 Viet. c. 85, s. 4. — 
R. V. Wacth.\m (1849), 13 J. P. 183 ; 3 Cox, C. C. 
112. 

8899. .] — Evidence that prisoner 

kicked a woman violently in the private parts ; & 
that blood mingled with urine immediately flowed, 

for .some time afterwards continued to flow, 
wdthout any evidence to show from whence such 
blood originally came, does not prove a wounding 
within the statute. — R. r. Jones (1849), 13 .1. P. 
538 ; 3 Cox, C. C. 441. 

Annotatum : — Refd. R. v. Waltham (1849), 3 Cox, C. C. 412. 

8900. Fracture of bone not sufficient — 

Bruising not sufficient.] — Breaking a person’s 
collar bone, & bruising liim, is not a wounding 
within 9 Geo. 4, c. 31, s. 12. — R. v. Wood (1830), 
4 C. & P. 381 ; 1 Mood. C. (i 278, C. C. R, 

8901. Means of wounding — Instrument used 
immaterial.] — Inflicting a wound on a person by 
throwing a sledge-hammer at him is a wounding 
within 9 Geo. 4, c. 31, ss. 11, 12, although the 
sledge-hammer, from being blunt, was not an 


instrument calculated to inflict a wound. — R. v. 
Withers (1831), 4 C. & P. 446 ; 1 Mood. 0. C. 
294, C. C. R. 

Annotation : — ^Folld. R. v. Briggs (1831), 1 Lew. 0. C. 61. 

8902. .] — R. V. Payne, No. 8893, 

ante. 

8903. .] — In an indictment for wound- 

ing with intent to murder, etc., the instrument or 
means by wliich the wound was inflicted need not 
be stated ; &, if stated, do not confine prosecutor 
to prove a wound by such means. A woimd from 
a kick with a shoe will be within 9 Geo. 4, c. 31, 
s. 12. On an indictment which charges the wound 
to have been inflicted by striking with a stick & 
kicking with the feet, proof that the wound was 
caused either by a blow from a stick, or a kick 
will be sufficient, though it be uncertain by which 
of the two it was. — R. v. Briggs (1831), 1 Lew. 
C. C. 61 ; 1 Mood. G. 0. 318, G. C. R. 

Ann^ations PoUd. R. v. Dufflll (1843), 1 L. T. O. 8. 458. 

Refd. Shea v, H.. Dwyer r. R. (1848), 3 Gox, C. C. 141. 

Mentd. R. r. Elmsly (1834). 2 Low. C. 0. 126. 

3904. .] — R. V. Duffill (1843), 1 

L. T. O. S. 458 ; 1 Gox, C. G. 49. 

8905. No contact with weapon — Wound 

through hat.] — Prisoner struck prosecutor on the 
side of his hat with an air-gun with great force, by 
which prosecutor wiis wounded, but the wound 
was made by the violence with which the hat was 
struck, the weaxion used by prisoner never coming 
in contact with t he head of prosecutor : — Held : 
tliis was a wounding within 9 Geo. 4, c. 31, ss. 11 

12. — R. V. SiiEARD (1837). 7 G. P. 816; 2 
Mood. G. G. 13, G. G. K. 

AnmdatioJi : — Refd. Shea v. R., Dwyer v. R. (1818), 3 Cox, 

C. C. 141. 

8906. Wound caused indirectly — Injury 

from fall.] — To constitute the offence of wounding 
with intent to do grievous bodily harm, under 
7 Will. 4 ifo 1 Viet. c. 85, s. 4, the wound mast be 
direct, A therefore an injury occasioned by jirose- 
cutor falling on some iron trams in consequence 
of a blow from prisoner, is not within the statute. — 
R. V. SrooNER (1853), 6 Gox, G. (J. 392. 

8907. In warding off blow.]— -In 

an indictment for feloniously cutting & wounding 
with intent to disable A do grievous bodily harm, 
the felony is not supported by proof that prosecu- 
tor, in tlie act of warding off a blow, pushed his 
hand against that of prisoner, A so received a 
wound on his fingtT ; prisoner liaving cut A slit 
the smock front of prosecutor in a manner which 
indicated an intention to injure that garment, A 
not the pei*son of prosecutor. These facts, how- 
ever, are sufficient to support a conviction for a 
common assault. — R. v. Day (1845), 4 L. T. O. S. 
493 ; 9 J. P. 212 ; 1 Gox, G. G. 207. 

B. Shooting. 

See Offences against the Person Act, 1861 (c. 
100), ss. 14, 18. 

8908. What Is shooting at a person.] — To con- 
stitute the offence of maliciously shooting at 
another under 9 Geo. 1, c. 22, the shooting must be 
with a gun or other instillment, levelled at the 
jiarty. — R. v. Empson (1781), 1 Leach, 224. 

8909. Person not In reach of shot.] — The 

iact of filing a gun into a room of B.’s house with 

convicted of an attempt to murder 
upon a charge framed under sect. 307, 
but under the same clrcmnstauces he 
might be convicted uiion a charge of 
(Simple attempt to murder framed 


PART XXXlll. SECT. 6, SUB- W hero prisoner presented an uncapped 

SECT. 1.- B. gun at G., believing the gun to be 

cap ped, with the intention of murdering 
b. What arc loaded arrna — Capa- him, but was prevented from pulling 

hility of discharge — Penal Code .] — the trigger: — Held: he could not be 
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intent to shoot B., prisoner supposing him to be 
in the room, will not support a charge of shooting 
at B., if he be shown not to be in the room, or 
within reach of the shot. — R. v. Tx)VEL (1837), 2 
Mood. K. 39, N. P. 

8910. What are loaded arms.] — Shooting at a 

E erson within 43 Geo. 3, c. 58. If the instrument 
e fired so near & -in such a direction as to be 
likely to kill or do other grievous bodily harm, & 
with intent that it should do so, the case will be 
within the Act, though it bo loaded with powder 
paper only. — R. v. Kitchen (1805), Russ. Sc Ry. 
95. 

8911. .] — If an indictment for shooting 

another, with intent to murder, etc., in all the 
counts aver that the pistol was loaded with powder 
& a leaden bullet, it must appear that the pistol 
was loaded with a bullet, or prisoner will be 
entitled to an acquittal. — R. v. Hughes (1832), 
5 C. & P. 126. 

Aniwtalwn : — Reid. R. Hewlett & Williamson (1814), 

8 J. P. 263. 

8912. .] — A. had the barrels of a double- 

barrelled percussion gun detached from the stock 
& lock ; by striking Uie percussion cap, which was 
on the nipple of one of the barrels, lie fired it & 
shot B. : — Held: to be within 9 Geo. 4, c. 31, 
ss. 11 & 12.~R. r. Coates (1834), 6 C. & P. 394 ; 
2 Ncv. & M. M. 0. 192. 

8913. .] — If in an indictment for treason 

it be stated avS an overt act that prisoner dis- 
cliarged at the Sovereign a pistol loaded with 
pow'der & a certain bullet, k> thereby made a 
direct attempt' on the life of the Sovereign ; t he 
jury must be satisfied that the pistol was a loaded 
pistol ; that is, that there was sometliing in it 
beyond the powder wadding ; but it seems it 
is not necessary for them to be satisfied that it 
was actually Ioa<led with that which is generally 
knowm by the name of a bullet. — -R. v. OxFoUD 
(1840), Sc P. 525 ; 1 Town. St. Tr. 102, 118 ; 
4 State Tr. N. S. 497. 

AnrudalUma :• — Mentd. Moltoii r. C'amroiix (1848), 12 Jur. 
800 ; Felstead v. K.. (1014] A. C. .134. 

8914. Not box containing explosives.] — A. 

sent a tin bo.x to B. containing three pounds of 
gunpowder I't tw^o detonatoi*s, w hieh were intended 
to ignite the gunpowder when any person opened 
the box, k; so destroy the person who opened it ; — 
Held : this wfus not an ‘‘ attempt to discharge 
loaded arm.s at B.” wiliiin 9 Geo. 4, c. 31, ss. 11 & 
12. — R. V. Mountford (1835), 7 G. & P. 212 ; 1 
Mood. 0. 0. 411, 0. C. R. 

8915. Capability of discharge.] — Indict- 

ment on 43 Geo. 3, c. 58, for attempting to dis- 
charge a loaded blunderbuss at 8. : — Held : in 
order to constitute the offence of attempting to 
discharge loaded firearms, they must be so loaded 
as to be capable of doing the mischief intended. — 
R. V, Carr (1819), Russ. Sc Ry. 377. 

Annoiaiion Folld. lb r. Gainblo (1S67), 10 Cox, C. C. 545. 

8916. .] — If a pistol be loaded with 

gunpowder & balls, but its touch-hole be plugged, 
so that it cannot by possibility be fired, this is 
not “ loaded arms,” within 9 Geo. 4, c. 31, ss. 11, 
12. — R. V, Harris (1831), 5 C. & P. 159 ; 1 Nev, 
k M. M. C. 295. 

g917. ,] — Whitley’s Case (1832), 1 

I.ew. C. C. 123. 


,] — If, on the trial of an indict- 
ment for feloniously attempting to discharge a 
loaded pistol at another, by drawing the tngger, 
the jury think that the pistol was not so primed 
k loaded that it could go off, they should acquit 
prisoner, & ought not to find him guilty of an 
assault under 7 Will. 4 & 1 Viet. c. 85, s. II*"” 
R. V. Baker (1843), 1 Car. k Kir. 254 ; 2 L. T. O. S. 
247 ; 1 Cox, C. C. 45. 

g 9 I 9 , .] — It is an assault to point a 

loaded pistol at any one ; but not an assault to 
point a pistol at another which is proved not to be 
so loaded as to bo able to be discharged^^ R* 
James (1844), 1 Oar. & Kir. 530 ; 3 L. T. O. S. 
410 ; 1 Cox, C. 0. 78. 

g920. .] — G. was charged with a 

felonious attempt to shoot. He was proved to 
have presented a pistol at a man, k to have pulma 
the trigger, but the pistol did not go off. Gn 
examining the pistol it was found that, if it 
had been primed, it would have been impossible 
for the piiming to have fallen out, & the pistol 
must have gone off : — Held .* on the authority of 
i Jti, v. Carr. No. 8915, ante, there was no case to 
* go to the jury. — R. v Gamble (1867), 10 Cox, 
C. C. 545. 

‘g 92 i. Revolver partly loaded.]— A 

' revolver which is loaded in some of its chambers, 
k which is capable of being discharged if tlie 
trigger is drawn a sufficient number of times, is a 
loaded arm within Offences against the Person 
Act, 1861 (c. 100), s. 14, notwit listantog that 
some of its chambers are not loaded, including 
the chamber upon which the hammer would fan 
upon the trigger being drawn in the usual way for 
the first time, k also notwithstanding that such 
revolver is incapable of being discharged by 
merely drawing the trigger unless the trigger were 
1.0 be drami a sufficient number of times to cause 
the chambei*s to revolve k the hammer to f aU 
uiion a loaded chamber. — R. e. Jackson (1890), 

17 Cox, C. C. 104. 

Annoiaiion -Refd. R. Join's (1901), 18 T. L. K. 156. 

9922. Knowledge of accused.] 

— Prisoner pointed a loaded revolver at another 
person k pulled the trigger. In consequence ot 
the revolver being loaded with the wrong cart- 
ridges it could not, as prisoner knew, k did not, 
in fact, Ko off ■.—Held : he could not be convicted 
under Offences against tlie Fewon Act, 18hl 
(c. 100), B. 14, of attempting to discharge the 
revolver with intent to kill. R« 'e- Jones (IJtl), 

18 T. L. R. 156. ^ ^ 

8923. Attempt to discharge weapon— Prevention 

before firing.] — If a person present a pistol, purport- 
ing to be a loaded pistol, at another, & so neai as 
to have been dangerous to life, if the pistol had gone 
oil . — Scrnble: this is an assault, even though the 
pistol were, in fact, not loaded. 

A. presented a loaded pistol at B. hut was pr^ 
vented from puffing the trigger '.—Held : A. could 
be properly convicted of this assault', on an in- 
dictment for feloniously attempting to f^^^^arge 
loaded arms at B.— R. r. St. George (1840), 9 
C. k P. 483. 

Hnim<afions:-~Apld. R. V. Bird (1851), ^ 

K. 1 ). LadjrTiian (1851), P. 581. Dot^ R. 

1(10 B D 381. 0v6rd. R. V. Duckworth, [I»9 2 j 
O ^ 8.3^' Consd; iV. V Linneker, 11906) 2 K. B. 99. 

Mentd. R. r- Cheeseman (1862), 9 Oox, C. C. 100. 


under sect. 511 in connection with 
Hocts. 299 & 300.— U. v. CASSIDY 
1867), 4 Bom. Cr. Ca. 17.~-IND. 

Q, Criminal Law (Scotland) AcU 


1829 (c. 38), s. 
pistol loaded witli 
a piece of paper or 
at t he distance of 
his face or head 


2.) — Prceentlng a 
gunpowder & with 
wadiling at a person 
twelve inches from 
—Held: a relevant 


charge under the above sect. — H.M. 
Advocate r. Biaokwood (1853), 1 
Irv. 223 ; 25 Sc. Jur. 403 ; 2 Stuart. 
390.— SCOT. 
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Sect, 6. — Felonious assaults: Sub-sect, 1, C, 
D,; sub-sect. 2, A.] 

8924. .] — ^An indictment on the 7 

Will. 4 <fe 1 Viet. c. 85, ss. 3 & 4, charged prisoner 
with attempting to discharge at x^i'^^s^cutor a 
certain blunderbuss, loaded with gunpowder & 
divers leaden shots. It appeared that prisoner 
was not able to raise the blunderbuss to liis 
shoulder, or point it directly at prosecutor, before 
he was seized. The blunderbuss was found to be 
very heavily loaded, but the flint had drox)ped 
out ; — Held : the evidence was not sufficient to 
sustain the charge in the indictment. — R. 
Lewis (1840), 9 C. & P. 523. 

Annotaiions : — Dbtd. R. v. Brown (1883), 10 Q. B. I). 381. 

Consd. R. V. Duckworth, [1892] 2 Q. B. 83. Distd. R. v. 

Linneker (1906). 75 L. J. K. B. 385. Refd. R. v. Cooney 

(1882), 8 Q. B. 1). 534. Mentd. R. r. Markliam (1844), 8 

J. P. 600 ; R. V. Checseinau (1862), 9 Cox, C. C. 100. 

8925. .] — B. drew a loaded pistol 

from his pocket for the purpose of murdering S., 
but before he had time to do anything further in 
pursuance of his ijurpose the pistol was snatched 
out of his hand, & he was at once arrested : — 
Held : the offence was not within Offences against 
the Pei*son Act, 1861 (c. 100), s. 15, under which 
sect, prisoner had been tried & comdeted. Semhle : 
the offence was within sect. 1 4 of that Act. — R. v. 
Brown (1883), 10 Q. B. D. 381 ; 52 L. ,1. M. O. 
49 ; 48 L. T. 270 ; 47 J. P. 327 ; 31 AV. R. 460 ; 
15 Cox, C. 0. 199, C. C. R. 

Annotation: — Refd. R. v. Linneker, [1906] 2 K. B. 99. 

8926. .] — Evidence that prisoner tried 

to fire a loaded revolver, & would have fired but 
for the forcible interference of bystandei's : — 
Held : sufficient proof of an offence witliin 
Offences against the Person Act, 1861 (c. 100), 
s. 18. — R. V. Duckworth, [1892] 2 Q. B. 83 ; 66 
I.. T. 302 ; 56 J. P, 473 ; 40 W. R. 448 ; 8 T. L. R. 
324 ; 36 Sol. Jo. 272 ; 17 Cox, C. C. 495, 

C. C. R. . 

Annotation: — FoUd. R. v. Linneker, [1906] 2 K. B. 99. 

8927. .1 — It was iiroved that prisoner 

went to proseculor^s office, drew a revolver clear 
from liis pocket, & had half -risen from the chair 
on which he had been sitting, when prosecutor 
seized his arm before he could raise it up. A 
struggle ensued, in which prisoner, wliile holding 
the revolver in liis right hand, endeavoiued to get 
his arm loose, but eventually iirosecutor wiested 
the revolver from him. There was evidence that 
prisoner meant to use the revolver : — Held : there 
was sufficient evidence to go to the jury of an 
attempt to dischai’ge the revolver within the 
meaning of Offences against the Person Act, 1861 
(c. 100), s. 18. — R. V. I^NNEKER, [1906] 2 K. B. 
99 ; 75 L. J, K. B. 385 ; 94 L. T. 856 ; 70 J. P. 
293 ; 54 W. R. 494 ; 22 T. L. R. 495 ; 50 Sol. Jo. 
440 ; 21 Cox, C. C. 196, C. C. R. 

Annotations .-—Mentd. R. v. White, [1910] 2 K. B. 124 ; R. 

t\ Robinson (1915), 79 J. P. 303. 


C. Grievous Bodily Harm, 

See Offences against the Person At;t, 1861 (c, 
100), ss. 11, 18. 

8928. What amounts to grievous bodily harm — 
Harm to vital organs.] — Semhle : in an indictment 
upon 43 Oeo. 3, c. 58, the words some other 
grievous bodily harm,’* must be co^trued to 
extend to such wounds only as are inflicted upon 
a vital part in the body. — R. v, Akenhead (1816), 
Holt, N. P. 469. 

Annotation : — Refd. R. v. Hunt (1825), 1 Mood. C. C. 93. 

8929. Permanent or dangerous injury — 

Interference with health or comfort.] — R. v. Cox 

(1818), Russ. & Ry. 362, C. C. R. 

Annotation: — Refd. Campbell & Haynes v. R. (1840), 1 

Cox, C. C. 269. 

3930. .] — To constitute grievous 

bodily harm, it is not necessary that the injury 
should be either permanent or dangerous ; if it 
be such as seriously to interfere with comfort or 
health, it is sufficient. — R. v. Ashman (1858), 1 
F. & F. 88. 

8931 . Coiiimunicating venereal disease.] — 

Prisoner was convicted uj)on an indictment 
charging liim with “ unlawfully A: maliciously 
inflicting grievous bodily harm ” upon lus wife, & 
with “ an assault upon her “ occasioning actual 
bodily hai-m,” under Offences against the Person 
Act, 1861 (c. 100), ss. 20 & 47. It appeared that 
at a time wlien prisoner knew, but liis wife did 
not know, that he was suffering from gonorrluea, 
he had connection with her ; that the results was 
that the disease was commuiucated to her ; & 
had she been aware of his condition she would not 
have submitted to the intercourse : — Held : the 
conduct of prisoner did not constitute an offence 
under either sect, of the statute. — R. v. Oi^arence 
( 1888), 22 Q. B. D. 23 ; 58 L. J. M. 0. 10 ; 59 
L. T. 780 ; 53 J. P. 149 ; 37 W. R. 166 ; 5 T. L. R. 
61 ; 16 Cox, C. C. 511, C. C. R. 

Annotation : — Refd. R. r. Mosa (1889), 5 T. L. R. 22-1. 

8932. Neglect of child including violence.] 

— R. V. Moss (1889), 5 T. L. R. 224, C. C. R. 

8933. Injury resulting from fear of accused — 
Jumping from window.] — Wliere one person creat<*s 
in the mind of another x^<3rsori such an immediate 
sense of danger as causes such other xiei-son to 
endeavour to escape, the person who ci^eated such 
a state of mind is responsible for any injuries 
wldch may result from his acts to the person 
endeavouring to escax>e. 

In order to escape from the violence of her 
husband, who had used tlireats to his wife amount- 
ing to threats against her life, the wife got out of a 
window, & in so doing fell to the ground & broke 
her leg. The husband was convicted upon an 
indictment which charged liim under Offences 
against the Person Act, 1861 (c. 100), s. 20, with 
having wilfully & maliciously inflicted grievous 
bodily harm on his wife : — Held : he was rightly 


PART XXXIII. SECT. 6, SUB- 
SECT. 1.— C. 

8929 i. What amounts to grievous 
bodily harm — Permanent or dangerovs 
injury — Interference with health or 
comfort — 10 Qeo. 4, c 34.] — Upon an 
indictment under sect. 2 of above Act, 
for malicious asBauIt so aa to endanKcr 
life, it was proved at the trial, by the 
sui*geou who attended prosecutor, that 
the wounds inflicted caused consider- 
able Inflammation, so great that he 
could not pronounce prosecutor out 
of danger for some time, but he would 


not positively say that his life had be(ui 
endangered : — Held : sufficient to bring 
the case within the Act. — R. v. Lavkry 
(1836), 4 Ir. L. Rec. N. S. 153.— IR. 

ii. — — — ~ ] — In 

order to sustain an Indictment for an 
assault with intent to Inflict grievous 
bodily harm, under the above Act, it 
is not rcQuisite to prove an injury 
inflicted on a vital part of the body, 
or a permanent injury, i.e., an injury 
for life ; an injuiy of sufficient magni- 
tude to confine the party wounded to 
his bed, & interrupt his usual avoca- 
tions for a month, or even a week, is a 


grievous bodily harm : — Held : pr<iof 
of an assault with a deadly weapon, 
whert^by a severe wound was inflicted, 
was sufficient to support an indictment 
under the above Act, for an assault 
so 08 to inflict grievous bodily harm. — 
H. V. M'Neill (1839), 1 Craw. & D. 

— IR. 

d. 10 Qeo. 4, c, 34, s. 29 — • 

Question for jury .] — Upon on Indict- 
ment under above sect., it is a question 
for the jury whether an injury amounts 
to a grlovouB bodily harm. — R. v. 
PniLLirs & Timmons (1830), 1 Craw. 
& D. 164.— IR. 
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convicted. — R. v, Haluday (1889), 01 L. T. 701 ; 
54 J. P. 312 ; 38 W. R. 256 ; 6 T. L. R. 109, 
O. C. R. 

8934, ^ ,] — ^Piisoner was charged with 

inflicting grievous bodily harm upon prosecutrix. 
He went to her bedroom door & threatened to 
burst it open if she did not unfOvSten it. Fearing 
that the door would give way & being frightened 
of prisoner, prosecutrix jumped from the window 
to the ground, sustaining injuries. The jury 
were directed that if they thought the act of 
jumping was a natural consequence of prisoner’s 
act consequent upon a threat to do prosecutrix 
some injury, & that the bodily liarm was the 
result of lus conduct, they should convict : — 
Held : this direction was correct. — R. v. Beech 
(1912), 107 L. T. 461 ; 76 J. P. 287 ; 23 Cox, C. 0. 
181 ; 7 Cr. App. Rep. 197, C. 0. A. 

8935. Form of indictment.] — An indictment 
framed upon Offences against the Person Act, 
1861 (c. 100), s. 18, alleged that “ A. unlawfully <fc 
maliciously did ‘ inflict ’ grievous bodily harm,” 
not using the statutable term ” cause ” : — Held : 
the indictment was sufficient. — R. r. Bray 
(1883), 15 Cox, C. C. 197, C. C. R. 

D. ActvAil Bodily Harm. 

See Offences against the Person Act, 1861 
(c. 100), s. 47. 

Communication of venereal disease.] — See No. 

9288, post. 


Sun-sECT. 2 . — The Intent, 

A. Inte)it to Murder. 

See Offences against the Person Act, 1861 
(c. 100), ss. 11-14. 

8936. A particular person necessary.] — Ppon 
the trial of an indictment for shooting, with 
intent to murder a person unknown, it must be 
proved that then? was an intent on the part of 
prisoner 1 o murder some particular person. — R. ik 
Lallement (1853), 0 (^ox, C. C. 204. 

8937. Indirect intention.] — II. v. Davis (1824), 
1 C. & P. 306. 

8938. Nature of injury — Wound not likely to 
cause death.] — To constitute the offence of cutting, 
mt h intent to murder, it is not necessary tliat the 
wound should be near a vital part, or of such a 
nature as to be likely to cause death. — R, v. 
Griffith (1824), 1 C. P. 298. 

8939. Nature Sc use of instrument — ^Likelihood 
to cause death.] — On an indictment for wounding. 


the jury, upon the question whether, if death had 
ensued, the offence would have been murder, 
should consider whether the instrument employed 
was, in its ordinary use, likely to cause death ; or, 
if it be an instrument not likely under ordinary 
circunistances to cause death, whether it w^ 
used in such an extraordinary manner as to make it 
likely to cause death either by continued blows 
or otherwise. — R. v. IIowlett (1836), 7 C. & P. 
274. 

8940. Injury to person not intended.] — ^A person 
intending to shoot at & kill L. shot at H. mistaking 
him for L., but did not kill H. On an indictment 
in the usual form, for shooting at H. mth intent 
to murder H., etc., the judge left it to the jury to 
say, whether there was an intent to murder H. ; 
but he laid it down, that the law infers that a 
party intends to do that which is the immediate 
Sc necessary effect of the act which he commits. — 
R. v. Holt (1836), 7 C. &: P. 518. 

Amwidtions : — Dbtd. R. v. Lynch (1846), 1 Cox, C. G. 361. 

Refd. U. V. Smith (1855), Dears. C. C. 559. 

8941. .] — If intending to murder A., Sc 

supposing B. to be A., a person shoots at Sc 
wounds B., he may be convicted of wounding B. 
with intent to murder him. — R. v. Smith (1855), 
Dears. C. 0. 559 ; 25 L. J. M. 0. 29 ; 26 L. T. O. S. 
109 ; 19 J. P. 758 ; 1 Jur. N. S. 1116 ; 4 W. R. 
128 ; 7 Cox, C. C. 51, C. C. R. 

Annotation : — Folld. R. v. Stopford (1870), 11 Cox, C. C. 643. 

8942. Attempt to commit suicide.] — R. v. Bur- 
gess, No. 8866, orite. 

8943. Series of acts — One act insujQdcient to 
cause death.] — A single completed act, which is 
only one of a series of acts, if done with intent to 
murder, is an attempt to murder, although, 
standing alone, it would not have resulted in 
death.— R. v. White, [1910] 2 K. B. 124 ; 79 
L. J. K. B. 854 ; 102 L. T. 784 ; 74 J. P. 318 ; 26 
T. L. R. 466 ; 54 Sol. Jo. 523 ; 22 Cox, C. C. 325 ; 
4 Cr. App. Rep. 257, C. C. A, 

Annotation: — ^Befd. R. e. Robinson (1915), 79 J. P. 303. 

8944. Proof of intention — Where murder if 
death ensued.] — On an indictment on 1 Viet. c. 85, 
s. 2, for the capital offence of inflicting an injury 
dangerous to life, with intent to murder, the jury 
ought not to convict, unless they are satisfied 
that prisoner had in his mind a positive intention 
to murder ; & it is not sufficient that it W'ould 
have been a case of murder if death liad ensued. — 
R. V. Cruse (1838), 8 C. & P. 541 ; 2 Mood. C. C. 53. 

Annoiaiunis -Consd. R. v. Moakhouse (1849), 4 Cox, (b C. 

5.j. Reid. R. V. Bird (1851), 2 Den. 94 ; Public l*rosecu- 

tions Director v. Beard, [1920] A. C. 479. 

8945. .] — Qu. : whether, on a count 


8935 i. Form of indictment, \ — An lu- 
dictmont charging prisoner with hav- 
ing maliciously assaulted M. & cut 
him with a knife, with intent to do 
him grievous bodily harm, concluding 
contra formam ataiiUi : — Held : ba<l, 
the means used to manifest the design 
to commit a felony not being set out 
with Buflloient particularity. — R. v. 
Maube (1850), 2 All. 14.— CAN. 

PART XXXin. SECT. 6, SUB- 
SECT. 2.— A. 

8936 1 . A pcariicular person necessary. ] 
— In one count of an information 
prisoner was charged with feloniously 
& unlawfully wounding J. with intent 
thus feloniously, wilfiuly Sc of malice 
aforethought to comiiilt murder : — 
Held : the coimt was good without 
alleging an Intent to murder any 

g articular person. — R. v. Jones (1877), 
:nox, 170.— AUS. 


8936 ii. — .} — ^Jn a count chaiging 
prisoner with \vounding K., with intent 
to murder K., the felonious intention 
against K. must bo proved ; a felonious 
intention against a tliird person caimot 
be transfenvd. — R. r. Cook (1886), 
12 V. L. R. 650.— AUS. 

e. Whether intent to murder proved by 
irUerit to came bodily harm.} — Where a 
prisoner is charged under Criminal 
Code, 8. 264, in that he “ did, with 
intent to murder, cause grievous bodily 
harm to a certn,in person, he is not 
charged with intent to murder in the 
legal significance of that word as 
defined by sect. 259 & particularly 
clause (b) thereof ; & sect. 259 sc 

clause (b) cannot be invoked in sup- 
port of the proposition that imder 
sect. 264 it is suffleient to prove an 
intent to cause bodily harm which the 
prisoner knew to be likely to cause 
death, & as to which he was reckless 


whether it did or not. — R. i\ I^’lan- 
NERV, [1923] 3 W. W. R. 97 ; (19231 
3 D. L. R. 689 ; 40 Can. Crim, Cas. 
263.— CAN. 

8943 i. Series of acts — One act insuffi- 
cient to cause death.] — Accused struck 
deceased three blows on the head with 
a stick, with the intention of killing 
him. Deceased fell down senseless 
on the ground. Accused, believing 
that he was dead, set fire to the hut 
in which he was lying with a view to 
remove all evidence of the crime. The 
medical evidence showed that the 
blows striKJk by accused were not 
likely to cause death, & did not cause 
death, & that death was really caused 
by injuries from burning when accused 
set fire to the hut : — Held : accused 
was guilty of attempt to murder. — 
R. V. Khandu (1890), I. L, R. 15 Bom. 
194.— IND. 
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Sect, 6 » — Felmiious assaults: Svh-sect,2, A. 

charging a shooting with intent to murder, it is 
essential that the jury should be satisfied that that 
intent existed in the mind of prisoner at the time 
of the offence, or whether it is sufficient that it 
would have been a case of murder if death had 
ensued. If it be necessary that the jirry should 
be satisfied of the intent ; the circumstances that 
it would have been a case of murder if death had 
ensued would of itself be a good ground from which 
the jury might infer the intent, as every one must 
be taken to intend the necessary consequences of 
his own acts. — B. v. Jones (1840), 9 C. & P. 258. 

8946. .] — R. V . Bourdon (1847), 2 

Car. & Kir. 366 ; 2 Cox, C. C. 169. 

8947. Injury resulting from fear of ac- 

cused.] — Where a woman jumps out of a window 
for the purpose of avoiding the violence of her 
husband, & sustains dangerous bodily injury : — 
Held : the husband cannot be convicted of an 
attempt to murder, unless he intended by his 
conduct to make her jump out of the window. — 
it. r. Donovan (1850), 14 J. P. 578 ; 4 Cox, C. C. 
401, 


B. Intetit to Maim, JDis^UTC, JDisdhle or do Grievout 

Bodily Harm, 

See Offences against the Person Act, 186] 
(c. 100), s. 18. 

8948. Intent alleged must be proved.] — Indict 
ment on 43 Geo. 3, c. 58. The intent laid ir 
several counts of the indictment was to murder, 
to disable, or do some grievous bodily harm. The 
intent found by the jury was to prevent being 
apprehended : — Held : the conviction was bad ; 
if the intent is to prevent prisoner’s apprehension, 

I^UFFXN Marshall 
( 1818), Buss. & By. 365, C. C. R. 

Annotation .-—Consd, H. v. Bowen (1841), Car. & M. 149. 

8949. ,] — An indictment under 43 Geo. 3, 

c. 58, for cutting & maiming with intent to murder 
& dLsable is not supported by evidence of a cutting 
with intent to produce temporary disability in a 
person lawfully apprehending prisoner, — B-. r. 
Boyce (1824), 1 Mood. C. C. 29, C. C. B. 

8950. .] — R. V, Cox, No. 9163, post 

8951. May be subsidlai^ Intent.] — On an indict- 
ment for cutting & maii^g with intent to do 
grievous bodily harm, a prisoner may be convicted 
whose main & principal intent was, to iirevent his 
lawful apprehension ; if, in order to effect the 
latter intent, he also intended to murder, do 
grievous bodily harm, etc. 

If both the intents existed, it is immaterial 
which was the principal & which the subordinate 
one (per Cuk.).~~-R. v. Gillow (1825), 1 Mood. 

C. C. 85 ; 1 Lew. C. C. 57, C. C. B. 

AnnotuHcii Consd. R. v. Bowen (1841), Car. & M. 149. 

8952. ■ I .] — If a pei*son, for the purpose of 
accomplishing a robbery, wound, by means of 
kicking, the skin of the party whom he is en- 


deavouring to rob, he is punishable, under 9 Geo. 4, 
c. 31, 8. 12, if the jury find that his intent was 
either to disable or to do grievous bodily harm. — 
B. V, Shadbolt (1833), 5 C. & P. 504 ; 1 Nev. & 
M. M. C. 388. 

8953. .1 — B. v. Taylor, No. 8456, a7ite, 

8954. .] — ^A. asked permission at the house 

of B. to go & take some ashes, which he was allowed 
to do. As he was coming out B.’s apprentice saw 
a copper tea-kettle among the ashes in A.’s basket, 
& told B. B. laid hold of A. to secure him, <fe on 
the charge of stealing the tea-kettle, in a scuffie 

A. B. fell, & A. cut B. with a knife ; — Held ; to 
be a wounding with intent to do grievous bodily 
harm, within 7 Will. 4 & 1 Viet. c. 85, provided 
that the jury were satisfied that A. had stolen the 
kettle, as B. had then a right to apprehend him. — 

B. V, Price (1838), 8 C. & P. 282. 

8955. .] — On an indictment for wounding, 

with intent to do grievous bodily harm, it appeared 
that two persons, one of whom was prisoner, 
attacked & wounded prosecutor, & robbed him ; 
it was not proved which of the two persons in- 
flicted the wound : — Held : (1) if prisoner inflicted 
the wound on prosecutor with intent to rob him, 
he having at the same time an intent to do him 
grievous bodily harm to effectuate such his in- 
tention of robbing, he ought to be convicted on 
this indictment ; (2) even if prisoner’s was not 
the hand that inflicted the wound, he ought to 
be convicted on this indictment, if the jury ai’e 
satisfied that the two persons were engaged in the 
common purpose of robbing prosecutor, & that 
the other person’s was the hand which inflicted 
the wound. — B. v, Bowen (1841), Car. & M. 149. 

8950. a constable employed to 

watch a copse, seeing B. wrongfully carrying away 
wood therefrom, calls to him to stop, & on B.’s 
running away fires at & wounds him. B. had been 
frequently convicted summarily of the like offence ; 
& by 7 A 8 Geo. 4, c. 29, s. 39, such stealing after 
two summary convictions is a felony. The fact 
of three convictions, as ’well as of their legal 
incidents, was wholly unknown to A. : — Held : 
A. was rightly convicted of wounding with intent 
to do grievous bodily harm. — R. v, Dadson (1850), 

3 Car. & Kir. 148 ; 2 Den. 35 ; T. & M. 385 ; 

4 New Hess. Cas. 431 ; 20 L. J. M. C. 57 ; 16 
L. T. O. S. 514 ; 14 J. P. 754 ; 14 Jur. 1051 ; 

4 Cox, C. C. 358, C. C. B. 

8957. What amounts to Intent to maim — Not 
blow aimed at head.] — A broker & his men having 
levied a distress for rent, the man left in possession 
w^as ejected. The owner of the goods was not in 
the room at the time of the levy, & it was not 
proved that he was a party to the turning out of 
the man, or that he knew of the distress being 
levied ; but on the broker & his assistants breaking 
open the outer door to re-enter, prisoner struck 
one of the assistants with an axe on the forehead. 

There is no proof of an intent to maim or dis- 
able, as the blow was aimed at the head of j)rose- 
cutor ; it would have been otherwise if it had 


PART XXXIII. SECT. 6. SUB- 
SECT. 2.— B. 

f. Intent alleged mvst he proved — 
Whether rnalice easential .] — iJpoii an 
indictment for an aseaiilt so as to inflict 
ffrtevons bodily harm -.—Held : malice, 
either implied or expressly proved, was 
essential, in order to sustain the Indict- 
ment. — R. V. CABU'rHEBS (1845), 3 
Uraw. & D. 391. —IR. 

g. J — yq sustain an In- 

iictinent for an assault so as to 
nflict grievous bodily harm, it is 
iecessary either that malice should be 


expressly proved, or that tlio jury 
should be able to infer malice from tlio 
circumstances. — R, v. Gray (1836), 
1 Craw. & D. 209.— IR. 

h. Mat/ he inferred.] — Where 

a prisoner is indicted for feloniously 
wounding with intent to do grievlous 
bodily harm, the intention may be 
inferred from the act. — R. v. LeDante 
(1871), 8 N. 8. K. 4UL— CAN. 

k. ,} — l^osecutor forcibly 

deprived prisoner of some yarn widen 
the latter had found, & pushed 


prisoner out of his way when he 
attempted to detain prosecutor for the 
purpose of learning hfs name. Prisoner, 
thereupon, stabbed prosecutor severely 
in the abdomen with a knife : Held : 
Bufheient to sustain an indictment for 
an assault so as to inflict grievous 
bodily harm. — R. v. Jameson (1838), 
Craw. & 1). Abr. C. 568.— IR, 

I. .J — On an indictment 

for an assault with intent to inflict 
grievous bodily harm : — Held : in the 
absence of evidence in justification 
or excuse, malice must bo presumed. 
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been aimed at his arm to prevent his being able 
to use it. The question therefore will be, whether 
there was a wounding with intent either to murder 
prosecutor or to do him some grievous bodily 
harm. If a man find another breaking into his 
house, he has a right to push him out, & to use as 
much force as is necessary for that purpose ; but 
he has no right to use such a weapon as that which 
was used by prisoner (Pakke, B.). — R. v. Sujxivan 
(1841), Car. & M. 209. 

8958. What amounts to intent to disable — Not 
temporary disability.] — K. v, Boyce, No. 8949, 
ante* 

8959. What amounts to intent to do grievous 
bodily harm — Actual injury unnecessary.] — On an 

indictment for maliciously cutting, malice against 
the individual cut is not essential ; gene?ral malice 
is sufficient ; an intent to do ^‘iovous bodily 
liarm is sufficient, though the cut is slight, & not 
in a vital part ; the question is not what the 
wound is, but what wound was intended. — R. i\ 
Hunt (1825), 1 Mood. C. C. 93, C. 0. R. 

Annolations : — Consd. H- v. Latimer (1886), 17 Q. B. D. 359. 

Mentd. It. v, Stopford (1870), 11 Cox, C. C. 643. 

8960. Serious assault.] — The fact of strik- 
ing a man with the fist with force enough to break 
his jaw, is not, per sc, evidence sufficient of intent 
to do grievous bodily harm.— R. v. Wheelek 
( 1844), 3 L. T. O. 8. 304 ; 1 Cox, C. C. 106. 

8961. Not intent to frighten.] — R. v. 

Abraham (1845), 4 L. T. O. 8. 494 ; 9 J. P. 212 ; 

1 Cox, C. C. 208. 

8962. Whether murder If death ensued — Essen- 
tial to the offence.] — Under 7 WiU. 4 & I Viet, 
c. 85, it is no defence to a charge for maliciously 
wounding, etc., that the offence would not have 
been murder if death had ensued. — A non. (1838), 

2 Mood. C. C. 40, C. V, R. 

Annotalion -Refd. K. v. Od^ers (1843), 2 Mood. tS: K. 479. 

8963. .] — In a case of wounding, with 

intent to do grievous bodily harm, it is not 
essential that, if death had ensued, the offence of 
prisoner should b(', murder : thertdore, if it 
appear tliat, had death ensued, the offence would 
hav(^ been manslaugliter only, this is no ground 
of acquittal of the felony. — B. v. Chiffiths (1838), 

8 C. 6c P. 248. 

8964. .] — On a charge of feloniously 

cutting with intent to do grievous bodily harm it 
is immaterial whetlier, if death had ensued, the 
crime would have been murder or manslaughter.^ — , 
R. V, Njcmolls (1840), 9 C. <fc P. 267. i 


8965. Injury caused during Justifiable resistance.] 

— ^Where prisoners were indicted under 9 Geo. 4, 
c. 31, 8. 11, for cutting & wounding a gamekeeper 
with intent to disable, etc., & it appeared, from the 
evidence of prosecutor, that he attempted, in the 
first instance, to take a gun from one of them : — 
Held : prisoners must be acquitted, for they were 
justified in resisting such attempt. — R. v. Turner 
& Hawes (1839), 3 J. P. 181. 

8966. Excessive violence.] — Where a 

party having a deadly weapon lawfully in his 
possession, in his own defence, but without having 
previously retreated as far as possible, cuts a 
person who is assaulting him, he is guilty of 
felony, under 7 Will. 4 & 1 Viet. c. 85, s. 4, if be 
intended grievous bodily harm. — R. r. Odqers 
(1843), 2 Mood. & R. 479, N. P. 

Annotations : — Refd. R. v. Mitchel (1848), 6 State Tr. N. S. 

599 ; R. V. Fenwick (1849), 2 Car. & Kir. 915. 

8967. .] — If a man resists an illegal 

attempt to apprehend another, or himself, with 
excessive violence, he is liable to be indicted for 
wounding with intent to do grievous bodily harm 
under 9 Geo. 4, c. 31, s. 12. — R. v. Aylmer <fc 
Elsom (1844), 8 J. P. 262. 

8968. .] — The use of a deadly weapon 

is nofj justifiable in repelling a common assault ; 
there must be the apprehension of serious bodily 
danger, or of robbery, or some similar offence of 
violence. — R. v. Hewlett (1858), 1 F. & F. 91. 

Annotations: — Dbtd. R. v. Stopford (1870), 11 Cox, C. C. 

643. Refd. R. V. Latimer (1886), 17 Q. B. D. 359. 

8969. Injury resulting from fear of accused — 
Jumping from window.] — C., who was the worse 
for drink, had some words with his wife &; took 
up a knife. Though he did not touch her, his 
wife was so frightened that slie ran for safety into 
the bedroom. Hearing 0. coming after her, she 
jumped out of the window, but with the exception 
of bruised feet & shock which necessitated her 
removal to the hospital, sustained no injury. C. 
was indicated for causing grievous bodily harm to 
her with intent to do grievous bodily harm & for 
an assault upon her occasioning actual bodily 
harm. He pleaded not guilty. The jury were 
directed that if they thought the wife wfis con- 
strained to jump out of the window by a well- 
grounded apprehension of C.’s doing her violence 
which might have endangered her life or limbs, 
then U. was responsible, although he never touched 
her, just as much as if he had thrown her out of 


— R. V. (1839), 1 Craw. Sc 

1). 80.— IR. 

m. — — >.}— If the jury believe 

that grievous bodily harm was intlicted 
malice in prisoner is a conclusion of 
law. — R. V. Stanucy (1841), Arm. 
M. & O. 199.~IR. 

n. May be subsidiary intent — 
Criminal Law {Scotland) Act, 1829 
(c. 38), 8. 2 .] — Under the above sect, 
the intent to murder or to maim, 
disfigure or disable, or do some other 
grievous bodily harm does not form an 
essential element of the statutory 
offences of shooting or attempting to 
shoot at any of Her Majesty’s subjects : 
— Held : a verdict which found a party 
guilty, of firing at another with intent 
to do him bodily harm should be 
sustained. — H.M. Advocate v, Duncan 
(1845), 2 Broun, 455. — SCOT. 

8962 i. Whether murder if death ensued 
' — Essential to the offence.] — I^risoner 
was Indicted for stabbing with intent 
to do grievous bodily harm. It 
appeared that the offence was one 
\vnich, if death had ensued, would not 


liave amoimted to murder : — Held : 
prisoner was entitled to an acquittal 
of the charge of felony contained in the 
indictmeut, — R. v. ScoiT (1838), Craw. 
& D. Abr. C. 332.™ IR. 

8966 i. Injury caused during justifi- 
able resistance^ — Excessive violence.}— 
Deft., who was employed as watchman 
& special constable, was in the act of 
arresting P. for committing a dis- 
turbance, when he received a blow 
from behind which cut his head. 
Turiiiug, he saw M. immediately 
behind liim, & supposing him to be the 
pemon by whom the blow was struck, 
tried to arrest him. M. ran away, 
followed by deft., who had in his hand 
a small stick. The stick was wrested 
from him by E., who had followed with 
a number of others, & in the dis- 
turbance which followed, during 
which one of the persons present 
raised a stick in a menacing maimer & 
threatened to smash Ids brains out, 
deft, drew a revolver & flired two shots, 
one of which struck E. : — Held : 
setting aside the conviction of deft, 
for shooting with intent to do grievous 


bodily harm, tho assault upon deft, 
having been admittedly committed 
without provocation, the questions 
for the jury wore, whether deft, had 
any intention of causing grievous 
bodily harm, & if not, whether he used 
any more force than was necessary ; 
deft, being justified if the force used 
by him was not meant to cause death 
or grievous bodily harm, or was no 
more than was necessary for the pur- 
poses of self-defence, & there being 
evidence which, it believed, would have 
enabled tho jury to find for deft., the 
trial judge, erred in charging the jury 
that there must bo evidence that deft, 
could not otherwise preserve himself 
from death or grievous bodily harm. — 
R. V. Rittek (1903), 36 N. S. R. 4X7.— 
GAN. 

o. Intent rather than result to be 
considered .] — On an indictment for 
inflicting grievous bodily harm, the 
intent, rather than the result, of the 
act must be considered. The jury 
should bo directed to consider whether 
tho act, was done recklessly & 
wantonly. — R. v. Harvey (1887), 8 
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Sect, 6 . — Felonious assaults: Sub-sect, 2, B. ^ C, 
Sect. 7 : Sv b'se ci. l.| 

the window himself. — R. v, Coleman (1920), 84 
J. P. 112. 

8970. What amounts to malice.]— R. v. Bailey 
(1800), Russ. & By. 1, C. C. R. 

Annataiion : — Reid. R. v. Lovel (1837), 2 Mood. & R. 39. 

8971. .] — R. V. Hunt, No. 8959, ante. 

8972. .] — If a man, without aiming at any 

one in particular, fires a pistol into a group of 

ersons, intending generally to do grievous bodily 
arm, & severely wounds one of the persons in the 
group, he is guilty of felony, & may be indicted for 
feloniously shooting at the person wounded, with 
intent to do grievous bodily harm to him. — R. v. 
Fretwell (1864), liO. & Ca. 443 ; 4 New Rep. 
156 ; 33 L. J. M. C. 128 ; 10 L. T. 428 ; 28 ,T. P. 
344 ; 10 Jut. N. S. 595 ; 12 W. R. 751 ; 9 Cox, 
C. C. 471, C. C. R. 

8973. Person injured not person intended.] — R. 

V. Hunt, No. 8959, ante. 

8974*. .] — An indictment under 9 Geo. 4, 

c. 31, s. 12, for maliciously shooting at A. is 
supported if he be struck by the shot, though the 
gun be aimed at a dilTei*ent person. — R. v. .Iarvis 
(1837), 2 Mood. & R. 40, N. P. 

8975. .] — On an indictment for cutting & 

wounding, with intent to do grievous bodily harm, 
it appeared prisoner had no quarrel with prosecu- 
tor, but liad given him the w^ound, supposing him 
to be another man, with whom, shortly before, he 
had a dispute : — Held : the e\idence was sufficient 
to support the charge of intending to wound 
prosecutor. — R. v. Lynch (1846), 1 Cox, C. 0. 361. 

8976. .]— R. r. Porter (1851), 5 Cox, C. C. 

148. 

8977. .] — An indictment charging prisoner 

with wounding A. with intent to do him grievous 
bodily harm is good, although it be proved that 
he mistook A. for somebody else. — R. v. Stopford 
(1870), 11 Cox, C. C. 643. 

Annotation : — Mentd. Public Prosecutions Director r. 

Beard, 11920] A. C. 479. 

C. Intemi to resist Laicful Arrest. 

8978. Shooting to frighten constable.] — A., a 

constable of the metropolitan police, having de- 
tected H. in the act of clearing the contents of 
a dentist’s show case at C., approached for the 
purpose of arresting him. H. warned him to 
stand back “ or,” he added, “I’ll fire.” Paying 
no heed to the threat A. continued to advance 
towards H., who ran away, pursued by A. 
Eventually H. stopped, repeated that he was 
going to fire, & at a distance of ten yards dis- 
charged a revolver. H. was arrested indicted 
for shooting at A. with intent to murder, or to 
maim, disable or do him grievous bodily harm or 
to resist his lawful apprehension, & for assaulting, 
resisting or wilfully obstructing A. in the execution 
of his duty. 11. pleaded “ not guilty,” his defence 
being that he purposely fired wide in order not to 
hit A., but merely to try to frighten him. The 
judge directed the jury that II., upon his own 
evidence in firing wide as described, was guilty 
under the fifth cotmt, wliich chaiged him with 
resisting or wilfully obstructing A. in the due 
execution of his duty. 


The jury returned a verdict in accordance with 
that direction, & H. was acquitted on the other 
counts. — R. V. Hufflett (1919), 84 J. P. 24. 

8979. Hesisting iremoval of property.] — ^Where 
it appears on an indictment for cutting & wounding 
with intent to resist lawful apprehension, & with 
intent to do grievous bodily harm, that prisoner 
was resisting the removal of property alleged to 
have been stolen by him : — Held : there was no 
evidence to go to the jury in support of the 
first count. — R. v. Howard (1850), 14 J. P. 
499. 

8980. Notification of reason for arrest.] — It is 

not an offence within 43 Geo. 3, c. 58, s. 1, against 
maliciously cutting, wdth intent to resist lawdul 
apprehension, if the cutting took place in an 
attempt to apprehend prisoner previous to any 
notification being made to him of the purpose for 
which he was laid hold of. — R. v. Ricketts (1811), 
3 Camp. 68, N. P. 

8981. .] — Where the circumstances are 

such that a man must know why a person is about 
to apprehend him, he need not be told, & the 
arrest will be legal, & the resistance illegal, as 
much as if he had been told. — R. v. Howarth 
(1828), 1 Mood. C. C. 207, 0. C. R. 

Annotations: — Consd. Baynes v. Brewster (1841), 2 Q. B. 

375. Refd. Greenfield v. Sykes (1853), 17 J. P. Jo. 728 ; 

Downing v. Capel, Downing v. Capol (1867), 36 L. .1. M. C. 

97 ; Moran v. Jones (1911), 104 L. T. 921. 

8982. Apprehension must be lawful.] — In order 
to bring an offender within the clause of 43 Geo. 3, 
c. 58, s. 1, for stabbing with intent to resist a 
lawdul apprehension by a private person, for 
cutting a third person, it is essential that the 
person apprehending should have been present at 
the commission of the offence, or that he should 
be armed wdth the authority of a warrant. — R. v. 
Dyson (1816), 1 Stark. 246, N. P. 

8983. .] — R. V. Curran, No. 8458, ante. 

8984. .] — Prisoner w^as indicted for cutting 

& maiming with intent to i)revent his apprehension 
for an offemce for which he was liable to be appre- 
hended, to wit, for that he did violently assault & 
beat B. Prisoner was taken before the magis- 
trates by prosecutor on a warrant directed to him 
for an assault on B. & ordered to find bail, which 
he refused to do, & whilst the commitment was 
making out escaped. Prosecutor, by verbal 
directions of the magistrates, pursued prisoner, 
& in att empting to apprehend liim was cut by him : 
— Held : well convicted, & the offence was rightly 
described. — R. v. Williams (1833), 1 Mood. C. C. 
386, C. C. R. 

8985. .] — A constable, who had verbal 

directions from the magistrates to apprehend all 
persons playing at thimbling, attempted to appre- 
hend prisoner & his companions playing at 
thimbling in a public fair. The constable, with 
assistance, took one of Pie party, but prisoner & 
the rest rescued him, & gc t off. In the evening of 
the same day the constable found prisoner in a 

ublic-house, not having been able to find liim 
efore, &> endeavoured to apprehend him, stating 
it was for what he had been doing in the fair. 
Prisoner escaped into a privy, & the constable 
called prosecutor to his assistance, & together they 
broke open the privy door, & endeavoured to take 
prisoner, who thereupon stabbed prosecutor : — 
Held : conviction for feloniously cutting & 


N. S. W. L. It. 39 ; 3 N. S. W. W. N. 
83 .— aitc 

p. Intent insufficient to charge a 
felony — Conviction for misdemeanour — 
32 Viet, c, 20.>— The conviction charged 


that i^idsoner did unlawfully & 
maliciously cut & wound K. with 
Intent to do her grievous bodily harm " : 

I — Held : if not sufficient to charge a | 
felony under sect. 17 of the above Act, 


it was a good conviction for a 
demeanour under sect. 19, the neces- 
sary staUiment of the intent being 
immaterial. — He Bouchjer (1879), 4 
A. R. 191.— CAN. 
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maiming was wrong. — R. v. Gardener (1834), 1 
Mood. C. 0. 390, 0. C. R. 

8986. •] — conviction on indictment for 

maliciously cutting a police officer, with intent to 
resist & prevent the arrest & detainer of prisoner 
for a certain offence for which he was liable by 
law to be apprehended detained : — Reid : good. 
— R. V, Fraser (1834), 1 Mood. 0. C. 419, 0. C. R. 

8987. .] — W. was indicted for cutting & 

wounding O. The evidence showed that C. was 
a sergeant in the Lancashire constabulary force, 
& prisoner a police constable under him. On C. 
going to prisoner’s house to see that he was in 
the discharge of his duty, an altercation took place, 
& 0. left the house, when prisoner followed & 
struck him. 0. went for assistance, & returned 
with two police constables. Prisoner was from 
home, in two hours they returned & told prisoner 
to go wdth them to the station. Prisoner refused, 
& on C. attempting to take hold of him, prisoner 
stmck him upon the head with a clock weight, 
inflicting the wounds charged in the indictment. 
On this evidence the jury found prisoner guilty of 
intent to prevent his lawful apprehension : — 
Held : the apprehension was not lawful, & there- 
fore the conviction could not be sustained. — R. v. 
Walker (1854), Dears. C. C, 358 ; 13 L. J. M. C. 
123 ; 23 L. T. O. 8. 99 ; 18 J. P. 281 ; 18 .lur. 
409 ; 2 W. R. 410 ; 0 Cox, 0. C. 371, C. C. R. 

Annotations : — Apld. 11. V. Light (1857), 7 Cox, C. C. 389. 

Folld. II. v, Marsflen (1868), L. U. 1 C. C. K. 131. 

8988. .] — A justice’s warrant of commit- 
ment in execution uiion a con\’iction for a penalty 
in the first instance, under Summary Jurisdiction 
Act, 1817 (c. 43), s. 33, in the Form O. 1 given in 
the sched. to that Act, directed “ To the constable 
of G.”, a parish in the county of L., must be read 
as directed to the jiarish constable of G,, there 
being such an officer, who must execute it, its 
execution by a county policeman is illegal. There- 
fore, a conviction for wounding a county policeman 
in the execution of the above warrant with intent 
to resist prisoner’s lawdul apprehension thereunder 
was quashed. — R. v, Sani>ers (1807), L. R. 1 
(’. C. R. 75 ; 36 L. J. M. C. 87 ; 10 L. T. 331 ; 15 
W. R. 752 ; 10 Cox, C. C. 115, C. 0. R. 

Annci4aHons : — Reid, (’odd v. (’abo (lvS76), 1 Ex, 1). 332; 

UettH r. Stevens (1909), 79 L. .1. K. B. 17. 

8989. — — Belief of Illegality by accused.] — On 

a prosecution for cutting & wounding, with intent 
to resist, lawful apprehension, it is sufficient to 
show that the ai)prehension w^as in fact lawful. 

PART XXXIII. SECT, 6, SUB- 
SECT. 2.™ C. 

8989 i. Apprehension must he lawful 
— Belief of illegality by accused.] — 11. v. 

Sabkans (1904), 37 N. S. K. 223.— 

CAN. 

8989 ii. — ' — .1 — Prisoner was 

convicted on two indictments ; one 
for shooting at A., with Intent to kill 
him ; & the other for shooting at B., 
with intent to kill him. The jury 
finding that ho intended to kill which- 
ever the shot should strike, but not 
both : — Held : ho was rightly con- 
vict-ed. It is no defence to such an 
indictment that the offence was com- 
mitted in ivsistance to the execution 
of a civil ejectment decree, & that no 
affidavit verifying the civil bill had 
been lodged with the Clerk of the 
Peace. — K. v. Lahkin (1826), Jobb, 

Cr. & Pr. Cos. 60, — IR. 

q. Knowledge on prisoner's part 
necessary.] — In order to support a 
conviction for shooting with Intent to 
prevent a lawful apprehension by 
constables without warrant, where no 
oflonco has been committed, but which 


It is (^uite immaterial that prisoner had no reason 
to believe that it was so. — R. v, Bentley (1850), 
14 J. P. 671 ; 4 Cox, C. C. 406. 


Sect. 7.— ASSAULT. 

Sub-sect. 1. — What is an Assault. 

8990. Bodily injury not necessary.] — R. v, 

Floyd (1728), 1 Barn. K. B. Ill ; 94 E. R. 77. 

8991. Hostile intent necessary.] — W illiams v, 
Jones (1736), Lee temp. Hard. 298 ; 2 Stra. 1049 ; 
95 E. R. 779. 

Annotaiions : — ^Refd. Howe v. Tutto (1737), Willes, 14; 

Tottage V. Petty (1737), Lee temp. Hard. 358. Mentd. 

Titley v. Foxall (1758), Willes, 688 ; Emmett v. Lyne 

(1805), 1 Bos. & P. N. R. 255. 

8992. -.] — In order to constitute an assault 
& battery, punishable by the criminal law, the act 
complained of must be done with a hostile inten- 
tion. — Coward v. Baddeley (1859), 4 H. & N. 
478 ; 28 L. J. Ex. 260 ; 33 L. T, O. S. 125 ; 23 
J. P. 296 ; 5 Jur. N. S. 414 ; 7 W. R. 466 ; 157 
E. R. 927. 

8993. Not mere words.] — R. v. Meade & Belt, 
No. 8830, ante. 

8994. Without intention to strike.] — a 

man lay his hand upon his sword & say, “If it 
were not assize-time, I would not take such 
language,” this is no assault. 

The declaration was that he would not assault 
him ; the intention as well as the act makes an 
assault (per CuR.). — Turbervell r. vSavage (1669), 
2 Kcb. 545 ; 1 Mod. Rep. 3 ; 84 E. R. 341. 
Annotation : — Befd. R. v. Light (1857), 27 L. J. M. C. 1. 

8995. Not mere neglect.] — If one has his idiot 
brother, who is helpless, as an inmate in his house, 

omits to supply him with proper food, warmth, 
etc., he is not indictable for the omission. 

If one has an idiot brother, who is bed-ridden 
in his house, & keeps liim in a dark room, without 
sufficient warmth or clothing, this will not be an 
asvsault or an imprij^nment. — R. v. Smith (1826), 
2 C. <fc P. 419. 

8996. Not mere obstruction.] — A policeman 
prevented a member of a society from entering 
the society’s room : — -Held : if the policeman was 
wholly passive, iSt merely obstructed his entrance 
as any inanimate object would, this wfis not an 
assault by the policeman. — I nnes v. Wylie 

s. Whether mere vmrds .] — -McLkod 
V. Ward (1897), 40 N. S. R. 630.— 

CAN. 

8994 i. Without intention to 

strike .] — Mere words do not amount 
to an assault, but the words which 
tho party threatening uses at the 
ttme may either give his gestures 
such a moaning as to make them 
amount to an assault or, on the other 
hand, may prevent them from being 
hold to amount to an assault. In 
order to have tho latter effect, tho 
words must bo such as clearly to show 
the party threatened that the party 
threatening has no present Intention 
to use immediate criminal force. — 
Gama v. Morgan (1864), 1 Bom, 205. — 
IND. 

8996 i. Not mere obstruction. ] — Def ts. 
wore convicted for unlawfully as- 
saulting F. by standing in front of tho 
horses & carriage driven by F., in a 
hostile manner, & thereby forcibly 
detaining him in tho public highway 
against nls will ; — Held : the convic- 
tion was bad in stating the detention 
as a conclusion, & not as part of the 


is sought to bo justiflod on tho ground 
that the intended apprehenders were 
constables suspecting an evil design 
only, it must be shown, that tho person 
sought to bo apprehended know that 
they were constables, & that they 
intended to apprehend him. — R. v. 
McCabe (1904), S. A. L. R. 115.— AUS. 

PART XXXIII. SECT. 7. SUB-SECT. 1. 

8990 i. Bodily injury not necessary .] — 
It amounts to assault if a man on 
horse -back rides at a foot passenger 
so as to place him in danger & in 
reasonable alarm, although he should 
not be actually touched. — Ewing v. 
Mar (Earl) (1851), 14 Dunl. (Ct. of 
Sobs.) 314, 330.— SCOT. 

r. Hostile intention necessary — 
General malice sufficient.] — General 
malice is sufficient to sustain an indict- 
ment for an assault. It Is imnecossary 
to show that prisoner, in tho com- 
mission of tho assault, should have 
been actuated by individual malice 
towards prosecutor. — R. v. Magknnis 
(1838), 6 Ir. L. Rec. N. S. 399 ; Craw, 
& D. Abr. C. 549.— IR. 
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Sect, 7. — AssaM: Svth-secia, 1 2, A, ] 

(1844), 1 Car. & Kir. 257 ; nom, Innes v. 
Boucher, 8 J. P. 280. 

Annoiaiions : — M6Dtd. Wood v, Woad (1874), L. H. 9 Exch. 
190 ; KeUy v. National Soo. of Operative Printers (1915), 
113 L. T. 1055. 

8997. Pointing a pitchfork.] — Genner v. 
Sparks (1704), 1 Salk. 79 ; 6 Mod. liep. 173 ; 91 
E. R. 74. 

Annotations: — Mentd. Williams r. Jones (1735), Lee tenip. 
Hard. 298 ; Hampshire Sheriff v. Godfrey (1739), 7 Mod. 
Kcp. 288 ; Rnssen v. Lucas (1824), Ry. & M. 26 ; Islcholl 
r. Barley (1828), 2 Y. & J. 399 ; Rich v. Woolley (1831), 
7 Bing. 651 ; Gratnger v. Hill (1838), 1 Am. 42 ; Brown 
V. Chapman U848), 6 C. B, 365 ; Sandon u. Jerv'is (1859), 
E. B. &E. 942. 

8998. Pointing a flrearm — Unioaded — Proximity 
to person threatened.] — R. v, St. George, No. 
8923, ante. 

g 999 , Loaded — Words negativing intent to 

Are.] — In an action for an assault, it was proved 
that the parties being on board a ship, deft, went 
into his cabin &; brought out a pistol & cocked it, 
& presented it at pltf.’s head, saying, that if pltf. 
was not quiet he would blow’ his brains out : — 
Held : if deft., at the time he presented the pistol, 
used words showing that it was not his intention 
to shoot pltf., tliis w’ould be no assault. — ^Blake v. 
Barnard (1840), 9 C. & P. 026. 

9000. .] — R. V. James, No. 8919, ante. 

9001. .] — A threat to shoot a person, 

coupled with the act of presenting a loaded fire- 
arm at him, although it is “ half-cock,” is in law 
an assault. — Osborn v. Veitch (1858), 1 F. <fc F. 
317. 

9002. Belief It was unloaded.] — 

Prisoner believing that a gun which lie hold in his 
hand was not loaded, presented it at another boy ; 
it went off, & very seriously injui‘ed the boy — 
Senihle : x>risoner was guilty of an assault.— R. v. 
Ladyman (1851), 15 J. P. 581. 

9003. Threatening advance.] — Riding after a 
person «S: obliging him to run away into a garden 
to avoid being beaten is an assault. — Mortin v. 
Shoppee (1828), 3 C. A; P. 373. 

9004. .] — Pltf. being in doft.’s wwkshop, A 

refusing to quit when desired, deft. & his servants 
suiTOunded him, & tucking up their sleeves 
aprons, threatened to break his neck if he did not 
go out ; w^hereupon pltf., apprehensive of violence, 
depaited : — Held : an assault. — R ead v . (^oker 
(1853), 13 C. B. 850 ; 22 L. J. C. P. 201 ; 21 
L. T. O. 8. 156 ; 17 Jur. 990 ; 1 W. R. 413 ; 1 
C. L. R. 746 ; 138 E. R. 1437. 

Annotations : — Mentd. Jones v. Howell (1859), 1 L. T. 330 ; 
Hall r. Semple (1862), 3 F. & F. 337 ; Hermann v. Sene- 
schal (1862), 13 C. B. N. S. 392 ; Orchard v. Roberts I 


(1863), 8 New Rep. 213 ; Leete v. Hart (1868), L. R. 3 

C. r. 322. 

9005 . Although stojpped.] — A. was ad- 
vancing in a threatening attitude, with an inten- 
tion to strike B., so that his blow would have 
almost immediately reached B., if he had not 
been stopped : — Held : an assault ; though, at the 
particular moment when A. was stopped, he was 
not near enough for his blow to take effect. — 
Stephens v. Myers (1830), 4 C. & P. 349. 

9006 . Parties striking each other — Assault in 
both.] — If two parties go out to strike one another, 
Su do so, it is an assault in both, & it is quite im- 
material w’hich strikes the first blow. — R. v, Lewis 
( 1844). 1 Car. & Kir. 419. 

Annotatums -Retd. R. r. Coney (1882), 8 Q. B. I). 534. 

Mentd. R. v. Bird (1851), T. & M. 437. 

9007 . Forcibly cutting hair.] — If parish officers 
cut off the hair of a pauper in the poor-house, 
by force, & against the will of such pauper, 
this is an assault, & if it be done as matter of 
degi-adation, & not with a view to cleanliness, that 
will be an aggi‘avation. — F orde v. Skinner 
( 1830), 4 C. P. 239 ; 2 Man. & Ry. M. 0. 294. 

9008 . Forcible kissing.] — R. v. Dunoey (1864), 
4 F. & F. 99. 

Annotation : — Mentd. R. v. Ollis, [1900] 2 Q. B. 758. 

9009 . Cutting clothing.] — R. v. Day, No. 8907, 
ante. 

9010 . Resistance to constable.] — Although a 
police constable may not be bound, m the execution 
of his duty, to assist the occupier of a house in 
putting out an intruder, yet he may lawfully do 
so, A if he sustains violence in so doing, the party 
inflicting such violence, though he may not be 
indictable for assaulting a police constable in the 
execution of his duty, will be liable to a conviction 
for an assault. — R. r. Roxburgh (1871), 12 Gox, 
V. i\ 8. 

9011 . Pushing fire brigade official on duty.] — 

Resp., a member of a lirc^ brigade, was instructed 
to exclude all persons from certain premises, 
where the brigade was engaged in extinguishing a 
lire, lie refused admission to applt., who there- 
iqion endeavoured to force an entrance, &. in 
doing so assaulted resp. J/c/d ; apxflt. was 
right Iv convicted of an assault.— Carter v . 
Thomas, [1893] 1 Q. B. 673 ; 02 L. J. M. V. 104 ; 
60 L. T. 4.36 ; 57 J. P. 438 ; 41 W. R. 510 ; 9 
T. T.. R. 386 ; 17 (^ox, C. V. 664 ; 5 R. 343, 0. A. 

Annotation : — Mentd. Cupr r. Sharp (No. 2), [1912] 1 K. B. 

496. 

9012 . Prize-fight — Combatants & assistants.] — 

Persons who are present at a prize-fight, & who 
have gone thither with the purpose of seeing the 


charge, which, as shown by the con- 
viction, was merely standing in front 
of the horses, & did not amount to an 
assault. — K. v. McElligott (1883), 
3 O. R. 535.— CAN. 

t. Pointing a fire-arm.] — In order 
to prove a case of assault by pre- 
senting a fire-arm it is not material 
that the person at w'hom the weapon 
is presented should be put in fear. 
An apprehension or expectation of 
assault is sufficient. — Brady v. 
SCHATZEL, [1911] S. Q. R. 206.— AUS. 

8998 i. Unloaded .] — If a person 

resents a pistol at another telling 
im that it is loaded & threatening to 
shoot him, & the distance between 
the two being such that a shot from 
such flre-arm would take effect, but 
the weapon Is in fact not loaded, this 
is no assault. — 11. v. Cleary (1870), 
9 N. S. W. S. C. R. 75.— AUS. 

Threat to shoot.] — 


As a consequence of a quarrel, A. 
threateningly approached B. who 
thereupon drew' a revolver & said that 
if A. advanced another foot he would 
slioot. There was no evidence that 
the revolver was loaded or pointed at 
A. : — Held : the crime of assault had 
not been committed. — Bates v. R. 
(1903), T. S. 513.— S. AF. 

8999 i. Loaded.] — It is an assault 

to present a loaded pistol at a man who 
is within the distance to which the 
pistol will carry. — R. v. Hamilton 
(1891), 12 N. S. W. L. R. 111.— AUS. 

8999 il. .] — A person who 

presents a fire-arm at another is guilty 
of assault if it is loaded, for then the 
person presenting has an actual 
ability to effect a wrongful purpose. 
He is also guilty of assault If he 
pretends it is loaded & consequently 
that ho has apparently a present 
ability to effect a wrongful purpose. — 


Brady v . Schatzel, [1911] S. Q. R. 
206.— AUS. 

8999 ill. .] — In a charge of 

assault by presenting loaded fire-arms : 
— Held : not necessary to prove that 
the fire-arms had actually been 
pointed at the person of the party 
assaulted. — H.M, Advocate v. Mori- 
80 N (1842), 1 Broun, 394. — SCOT. 

b. Firing loaded pistol.] — To dla- 
chargo a loaded pistol at a person 
wit/hin such a distance that he might 
have been hit, is an assault. — 11. v. 
Cronan (1874), 24 C. P. 106. — CAN. 

0 . Threatening gestures.] — On a 
charge of assaulting H. by using 
insulting & abusive language to him 
in his own office, & on the public street, 
& by using his fist in a threatening 
& menacing manner to tlie face Sc 
head of said H. : — Held : deft, was 
properly convicted, for the offence 
charged amounted to an assault. — 
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ersons strike each other, are all principals in the 
reach of the peace, & indictable for an assault, 
as well as the actual combatants. — R. v, Perkins 
(1831), 4 C. & P. 537 ; 2 Man. & Ry. M. C. 506. 

Annotations: — Reid. R. v. Coney (1882), 8 Q. B. D. 534. 
Mentd. R. v. Clarkson (1892), 66 L. T. 297. 

9013. .] — Semble : the principals & 

seconds in a prize-fight can be indicted for an 
assault, although the paiiies yield on being re- 
quired to do so. — R. V. Hunt (1845), 1 Cox, C. C. 
177. 

Annotation : — Reid. R. v. Coney (1882), 8 Q. B. D. 534. 

9014. Spectators.] — R. v. Perkins, No. 

0012, ante. 

9015. -.] — R. V. Coney, No. 9030, 

post. 

9016. Exposure of infant.] — M. was delivered 
of a child at the house at which A. <fe B. resided, 
they telling her that the child was to be taken to 
an institution to be nursed. A. & B. took the 
child from the house, & put it into a bag, & hung 
the bag with the child in it on some park palings 
at the side of a footpatli, & there left it : — 
Held : an assault on the child. — R. v. March 
(1844), 1 Car. & Kir. 496. 

9017. .] — The exposure of an infant child 

to the inclemency of the weather, where, in the 
result, no inconvenience or injury actually happens 
to the child, cannot amount to an assault upon the 
child. — R. V. Renshaw (1847), 9 L. T. (). S. 395 ; 
11 Jur. 615 ; 2 Cox, C. C. 285. 

9018. Administering harmful drug.] — A person 
who puts a deleterious drug into coffee, in order 
that another may take it, is, if it be taken, guilty 
of an assault upon the person who takes it. — R. v, 
Bu'ITon (1838), 8 C. A P. 660. 

Annotations : — Dbtd. R. r. Dilworth (1843), 2 Mood. R. 
531. Refd, R. V. Clarence (1888), 22 Q. H. 1). 23. 

9019. ,J — K. V. Dilworth, No. 9187, post. 

9020. Administering Innocuous substance.] — A 

count for a common assault is not supported by 
evidence that prisoner put Spanish flies in ale to 
be taken by prosecutoi*, by which he was injured. — 
R. V. Walkden (1845), 6 Jj. T. O. S. 194 ; 1 Cox, 
C. C. 282. 

Annotations : — ^Refd. R. r. Hcpplnslalo (1859), 23 J. R. 54 ; 
R. V. Clarence (1888), 22 Q. B. 1). 23. 

9021. .] — A. put cantharides into rum, & 

gave it to B. to drink. B. drank it, not knowing 
that the cantharides was in the rum, A became 
ill : — He/d : A. was not indictable for an a.ssault. — 
R. V. Hanson (1849), 2 Car. A Kir. 912 ; 4 Cox, 
(\ C. 138. 

Amu^ation : — Reid. R. r. Clarence (1888), 22 Q. B. D. 23. 

9022. Medical examination of woman — Charged 
with concealment of birth of illegitimate child — 
By order of magistrate.! — A magistrate has no 
right to order an examination of the person of a 
prisoner. An examination by medical men in 
pursuance of such an order of the pei*son of a 


female, in custody upon the charge of concealing 
the birth of her file^timate child, constitutes an 
assault. — ^Agnew v. Jobson (1877), 47 L. J. M. C. 
67 ; 42 J. P. 424 ; 13 Cox, C. C. 625. 

9023, Domestic servant — At request of 

mistress — By order of doctor.] — Pltf.’s mistress re- 
quested a doctor to examine pltf., who was a 
domestic servant, in order to ascertain whether 
she was pregnant. Pltf. objected to the examina- 
tion, but undressed by the doctor’s orders, A 
submitted to be examined. The doctor examined 
her, A ascertained that she was not pregnant. 
He used no violence or threats A did nothing 
more than was necessary for the examination. 
The mistress was not present. Pltf. sued her 
master A mistress A the doctor for assault. At 
the trial the judge directed a verdict for the 
master A mistress, A the jury found a verdict for 
the doctor : — Held : there was no evidence against 
the master A mistress, A the verdict in favour of 
the doctor was right. — Latter v. Braddell, 
(1881), 50 L. J. Q. B. 448 ; 44 L. T. 369 ; 45 
J. P. 520 ; 29 W. K. 366, C. A. 


Bub-sect. 2. — Grounds of Defence. 

A. Consent. 

Consent as defence to charge of Indecent assault.] 

— See Sect. 13, sub-sect. 8, 

9024. General rule.] — Consent puts an end to 
the charge of [common] assault. 

To support a charge of assault, such an assault 
must be shown as could not be justified if an action 
were brought for it, A leave A licence pleaded. — 
R. V. Meredith (1838), 8 C. A P. 589. 

Annotations: — Consd. R. v. Wylcs (1839), 3 J. P. 190. 
Refd. R. i'. Read (1849), 13 J. P. 55. 

9025. .] — Consent exWted by terror or 

induced by the influence of a person in whose 
power she feels herself, is not consent. — R. v. 
Woodhurst (1870), 12 Cox, C. C. 443. 

9026. Submission without consent.] — If a 
master takes indecent liberties with a female 
scholar, without her consent, though she does not 
resist, he is liable to be punished as for an assault, 
~R. V. Nichol (1807), Russ. A Ry. 130, C. C. R 

Annotations : — Refd. R. V. Case (1850), 14 J. P. 339 ; R. v. 
Lock (1872), L. 11. 2 C. O. R. 10. 

9027. Consent & submission distinguished.] — 

There is a difference between consent A sub- 
mission ; every consent involves a submission, 
but it by no means follows that a mere submission 
involves consent. It would be too much to say, 
that an adult submitting quietly to an outrage 
was not consenting ; on the other hand, the mere 
submission of a child when in the power of a 
strong man A probably acted upon by fear can 
by no means be taken to be a consent in point of 


R. r. Harmkh (1854), 11 V. C. R. 555. 

—CAN. 

d. .] — Any goatures calculated 

to excite in the partj^ tlireatonod 
a reaaouablo apprehousiou that the 
party threatening inteiida iminodiatcly 
to offer violence, or is about to use 
criminal force to the persons 
threatened, constitute, if coupled with 
a present ability to carry such intent 
into execution, an assault in law. — • 
Cama V. Moruan (1864), 1 Bom. 205. — 
IND. 

e. Spitting. ] — Even an act of 
spitting on an individual is an assault 

J, — VOL. XV. 


in the eve of the law . — Rc Cairns 
(1837), 1 Swill. 610.— SCOT. 

f. .] — It is an assault to spit 

at. a person, though he should not 
have been actually touched. — Ewing 
V. Mar (Earl) (1851), 14 Duiil. (Ct. 
of Sess.) 314, 330.— ^COT. 

g. Neglect of infant — Likelihood of 
de^h .] — It is an assault in a parent 
to desert a child under such circum- 
stances of carelessness, as Involve a 
high degree of probability that the 
death of the cliild may ensue. — 
Hanlon ’H Cask (1842), Ir. Cir. Rep. 
599.— IR. 

h. Endangering rider by whipping 


horHt \] — Recklessly whipping a pony, 
so as to make it run away with its 
rider & throw him or fall with him is 
relevant to infer a charge of assault. — 
H.M. Adv'Ooate V . Keay (1837), 1 
Swill. 543.— SCOT. 


PART XXXIII. SECT. 7, SUB- 
SECT. 2.— A. 

k. Consent may be immaterial.] — • 
The crime of as.sault may be com- 
mitted though the party assaulted may 
have consented to fight. — R. v. 
Buchanan (1898), 12 Man. L. R. 190. — 
CAN. 


Q 
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g, 7 ^ — AaaavU: Sub-aed, 2, A., B, eg: C. (a).] 

law (Coleridge, J.)- — R* v. Day (1841), 9 C. & P. 
722. 

jinnotaiion ! — Rofd. R. v, Hughes (1845), 1 Cox, C. C. 247. 

9028. Consent obtained by fraud,] — Making a 
female patient strip naked under the pretence 
that deft, cannot otherwise judge of her illness is, 
if he himself takes off her clothes, an assault. — 
R. V, Rosinski (1824), 1 Lew. C, C. 11 ; 1 Mood. 
C. C. 19, 0. C. R. 

Annolcdions : — Reid. Coward v. Baddeley (1859), 5 Jur. N. S. 
414 ; R. V, Clarence (1888), 22 Q. B. I). 23. Mentd. 
Edsall V, Rnasell (1842), 6 Jnr. 996. 

9029. .] — IMsoner, a medical man, has 

connection with a gii‘1 of fourteen years of age, 
under the pretence that lie was thereby treating 
her medically for the complaint for which he was 
then attending her. She made no resistance, 
owing solely to the bond fide belief that such was 
the case : — Held : guilty of an assault. 

Qu. : whether not guilty of a rape. — R. v. 
Case (1850), 1 Den. 580 ; T. & M. 318 ; 4 New 
Sess. Cas. 347 ; 19 L. J. M. C. 174 ; 15 L. T. O. 8. 
306 ; 14 J. P. 339 ; 14 Jur. 489 ; 4 Cox, C. C. 
220, C. C. R. 

Annoiatinns : — Consd. R. v. Flattery (1877), 2 Q. B. D. 410 ; 
R. V. Dee (1884). 15 Cox, C. C. 579 ; R. v. Clarence (1888), 
22 Q. B. I). 23 ; R. r. Williame, [1923] 1 K. B. 340. 
Refd. Hegarty v. Shine (1878), 14 Cox, C. C. 145. 

9030. Combatants & spectators at prize-flght.] — 

Two men fought with each other in a ring in the 
presence of a large crowd. Amongst that crowd 
were prisoners. It did not appear that prisoners 
took any active part in the management of the 
fight, or that they said or did an>i^hing. They 
were tried & convicted of assault, as being prin- 
cipals in the second degi’ee. 

The jury were directed that prize-fights are 
illegal, that all persons who go to a prize-fight 
to see the combatants strike each other, & who 
are present when they do so, arc guilty in law of 
an assault, & that if the persons charged were not 
casually passing by, but stayed at the place, they 
encouraged the fight by their presence, although 
they did not do or say anything. Upon this direc- 
tion the jury found prisoners guilty ; but added, 
that they did so in consequence of such direction 
of law, as they found that prisoners did not aid 
or abet : — Held : a prize-fight is illegal, & all 
persons aiding abetting therein are guilty of 
assault, & the consent of the persons actually 
engaged in fighting to the interchange of bloTvs 
does not afford any an.swer to the criminal charge 
of assault. — R. r. Coney (1882), 8 Q. B. T). 534 ; 
51 I.. J. M. C. 66 ; 46 L. T. 307 ; 46 J. P. 404 ; 
30 W. R. 678; 15 Cox, C. C. 46, C. C. R. 

Annotations: — Mentd. Seaward r. Paterson, [1897] 1 C4i. 
54,5 ; Du Cros t\ Lam bourne, [1907] 1 K. B. 40. 


B, Accident, 


9031. Accidental injury — Without criminal neg- 
ligence.] — Weaver v. Ward (1610), Hob, 134; 
Moore, K. B. 864 ; 80 E. R. 284. 


Annotaiions : — Coned. Stanley v. Powell, [1891] 1 Q B 86 
Reid. Anon. (1676), 1 Vent. 295 ; Bessey v. Olllot & Lam- 



403 ; McManus v. Crickett (1800), 1 East, 106 : Leame v. 
Bray (180,3), 3 East, 593 ; Hall v. Feamley (1842), 12 
L. J. Q. B. 22; Sharrod v. L. & N. W. Ry. (1849), 4 
Exch. 580. % 


9032, '.] — In assault & battery, a plea 


that deft.’8 horse took fright & run upon pltf., is 
bad. — G ibbons v . Pbppbr (1696), 1 Ld. Raym. 
88 ; 4 Mod. Bep. 404 5 91 E. R. 022. 

Antudaiions .* — Refd. Soot v. Sb^herd (1773), 3 Wile. 403 ; 
Stanley v, Powell, [1891] 1 Q. B. 80. 

9033. .]— R. V, Gill (1719), 1 Stra. 

190 ; 93 E. R. 

9034. —.1 — A trespass to the person is 
not actionable if it be neither intentional nor the 
result of negligence. — Stanley v, Powell, [1891] 
1 Q. B. 86 ; 60 L. J. Q. B. 52 ; 63 L. T. 8Q9 ; 55 
J. P. 327 ; 39 W. R. 76 ; 7 T. L. R. 25. 

Annotation : — Refd. Phillips v Britannia Hygienic Laundry 
Co., [1923] 1 K. B. 539. 

9035. Without intent to harm.] — Cole v. 

Turner (1705), Holt, K. B. 108 ; 6 Mod. Rep. 
149 ; 90 K. R. 958, N. P. 

Annotation: — Refd. Johnson v. Northwood (1817), 1 Moore, 
C. P. 420. 

9036. ] -To maintain an action for 
injury to tlie person the injurious act must be 
wilful or the result of negligence. — Holmes v, 
Mather (1875), L. R. 10 Exch. 261 ; 44 L. J. Ex. 
176; 33 L. T. 361; 39 J. P. 567; 23 W. R. 
869. 

Annotations : — Consd. Sadler v. South Staffordshire & Bir- 
mingham District Steam Tram. Co. (1889), 23 Q. B. D. 17. 
Refd. Stanley v. Powell, [1891] 1 Q. B. 86 ; Dulieu r. 
Mliitc, [1901] 2 K. B. 669 ; Mantonr. Brocklcbank, (1923] 
2 K. B. 212 ; Pliillipa v. Britamiia Hygienic Laundry 
Co., [1923] 1 K. B. 539. Mentd. Admiralty Comrs. r. S.S. 
Amerika, [1917] A. C. 38. 

9037. -.] — A bicyclist who when riding 
furiously & i*ecklessly knocks down injures 
another unintentionally cannot be convicted of an 
assault. — Ackroyd v, Barett (1894), 11 T. L. R. 
115. 

9038. By person engaged in unlawful 

act.] — If one of two persons fighting, unin- 
tentionally strikes a third, he is answerable in an 
action for assault. — James v, Campbell (1832), 
5 C, & P. 372, N. P. 


C, Lawful Correction, 

(a) The Right to Correct. 

9039. Parent & child.] — R. v. Conner, No. 8557, 
ante, 

9040. Young child.] — R. v. Criffin, No. 

8558, ante. 

9041. Schoolmaster & scholar — Delegation of 
parental authority.] — R. v. Hopley, No. 8556, 
ante. 

9042. “I — .] — Applt., the headmaster of 

a Board School inflicted corporal punishment on a 
pupil belonging to the school, for an offence com- 
mitted by the pupil when on the way to the .school 
& out of school hours : — Held : besides the reason- 
able authority of a parent or guardian which is 
delegated to the schoolmaster, applt. had also 
the power to inflict corporal punishment upon a 
pupil for misconduct on the way to & from the 
school & out of school hours. — Ci.eary v. Booth, 
[1893] 1 Q. B. 465 ; 02 L. J. M. C. 87 ; 68 L. T. 
349 ; 57 J. P. 375 ; 41 W. R. 391 ; 9 T. L. R. 
200 ; 37 Sol. Jo. 270 ; 17 Cox, C. C. 611 ; 5 R. 
263, D. C. 

9043 . Delegation to assistant teacher.] — 

The ordinary authority to administer corporal 
punishment to a child at school, delegated to a 
teacher by a parent or guardian, extends not to 
the headmaster only, but also to the responsible 
teachers in charge of classes in which the child is 
from time to time. — Mansell v. Griffin, [1908] 
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1 K. B. 947 ; 77 L. J, K. B. 676 j 99 L. T. 132 ; 
72 J, P. 179 ; 24 T. L. R. 481 ; 62 Sol. Jo. 876 ; 
6 L. G. B, 648, C. A. 

9044. Delegation to monitor.] — Re Basing- 

stoke School (1877), 41 J. P. Jo. 118. 

9045. Detention alter school hours.] — 

Elementary Education Acts, 1870 (c. 75), & 1876 
(c. 79), do not authorise the setting of lessons to 
be prepared at home by children attending a 
board school. The detention at school after 
school hours of a child for not doing home lessons 
is therefore unlawful, & renders the master who 
detains the child liable to be convicted for assault. 
— Hunter v, Johnson (1884), 13 Q. B. D. 225 ; 
53 L. J. M. C. 182 ; .51 L. T. 791 ; 48 J. P. 063 ; 
32 W. R. 857 ; 15 Cox, C. C. 600. 

Annolations : — Refd. Cleary v. Booth (1893), 5 II. 263 ; R. 
V, Lineberg & Leles (1905), 69 J. P. 107. 

9046. Master & servant.] — Bleeke v. Grove 
(1664), 1 Sid. 175 ; 82 K. R. 1040. 

9047. .] — R. V, Keat, No. 8546, ante, 

9048. Cannot be delegated.] — Combes’ 

Care (1613), 9 Co. Rep. 75 a ; 77 E. R. 843. 

Annnfdtiom : — Mentd. Parker v. Kett (1701), Holt, K. B. 
221 ; (Compton v. CoUinson (1790), 1 Hy. Bl. 334 ; Hunter 
v. Parker (1840), 7 M. & W. 322. 

9049. Master & apprentice.] — An indictment 
lies against a master for immoderately boating his 
apprentice. — R. v, Kelli2R (1683), 2 Show. 289 ; 
89 E. B. 945. 

9050. .] — Trespass for assault A battery. 

Plea, that pltf. was deft.’s apprentice. A con- 
ducted himself improperly, wherefore deft, mode- 
rately chastised him. Replication, de injnrid : 
— Held : on these pleadings pltf. could not 
recover on the ground of the chastisement 
being excessive, for the replication de injur id 
puts in issue only the cause alleged in the plea ; 
that is, in this case, whether pltf. misconducted 
himself as an apprentice. — Penn v. Ward (1835), 

2 Cr. M. A 11, 338 ; 4 Dowl. 215 ; ] (iale, 189 ; 
5 Tyr. 975 ; 4 L. J. Ex. 304 ; 150 E. R. 14(i. 

AnnoiiiHon : — - Refd. Oakes r. Wood (1837). Murp. & H. 
237. 

9051. .] — R. V. Josephson (1914), 110 L. T. 

512 ; 30 T. L. R. 243 ; 24 Cox, C. C. 128 ; 78 
J. P. Jo. 40, C. C. A. 

9052. Workhouse master & pauper.] — Fordk 
V. Skinner, No. 9007, ante, 

9053. .] — Where the master of a union 

workhouse intUcts personal cha.st isenieut on a 
female pauper in an indecent manner, he is guilty 
in law of an assault, even though the extent of 
the correction be within the limits of moderation. 
— R. V. Miles (1842), 6 Jur. 243. 

9054. Servant & under-servant.] — R. v. Hunt- 
ley, No. 9173, post, 

9055. Husband & wife — Right to put wife under 
restraint — After separation by consent.] — R. v. 

Lister (1721), 1 Stra. 478 ; 8 Mod. Rep. 22 ; 93 
E. R. 645. 

Annotations: — CSonsd. R. r. Jackson, [1891] 1 Q. B. 671. 
]^fd. Jeo V, Thurlow (1821), 4 Dow. & Ry. K. B. 11 ; 
Re Cochrane (1840), 8 Dowl. 630. Mentd. R. v. Vauc 
(1747), 1 Wm. Bl, 18 ; Gnth r, Gnth (1792), 3 Bro. C, C. 
614 ; Jones v. Waite (1839), 5 Bing. N. C. 341. 

9056. Contrary to agreement.] — R. v. 

Vane (Lord) (1747), 1 Wm. Bl. 18 ; 96 E. R. 9. 

9057. To enforce conjugal relation- 

ship.] — Where a wife refuses to live with her 
husband, he is not entitled to keep her in confine- 
ment in order to enforce restitution of conjugal 
rights. — R. V, Jackson, [1891] 1 Q. B. 671 ; 60 


L. J. Q. B. 346 ; 64 L. T. 679 ; 39 W. R. 407 ; 
7 T. L. R. 382 ; auh nom. Re Jackson, 55 J. P. 
246, C. A. 

Annotation : — ^Refd. Bntterworth v, Butterworth & Engle - 
field, etc., [1920] P. 126. 

9058. Brothers.] — R. p. Woods, No. 8514, ante. 

9059. Shipmaster & seaman — Maintenance of 
discipline.] — Watson v. Christie (1800), 2 Bos. A 
P. 224 ; 126 E. R. 1248. 

Annotations: — Refd. The Lowther Castle (1825), 1 Hag. 
Adm. 384. Mentd. Linford v. Lake (1858), 3 H. & N. 
276 ; Watt v. Watt, 11905] A. C. 115. 

9060. .]— In a case of gross mis- 
behaviour, the master of a merchant ship has a 
right to inflict corporal punishment upon the 
delinquent mariner. The punishment must be 
applied with due moderation, A in all cases which 
will admit of the delay proper for inquiry, due 
inquhy should precede the act of punishment 
(Lord Stowell). — The Agincourt (1824), 1 
Hag. Adm. 271 ; 166 E. R. 96. 

Annoiatio'n^ : — Refd. The Lowther Castle (182.5), 1 Hag. 
Adm. 384. Mentd. The Sylph (1867), L. R, 2 A. & E. 24 ; 
R. V. City of London Conrt> Judge, [1892] 1 Q, B. 273 ; 
Mersey Docks & Harbour Board & Turner, The Zeta 
(1893), 63 L. J. P. 17. 

0061. .] — In an action against the 

captain of an East India Co.’s ship for personal 
damage on the ground of excessive punishment : — 
Held : the justification was sufficiently estab- 
lished, A the charge was dismissed. — The 
T.OWTHER Castle (1825), 1 Hag. Adm. 384. 

Aruudaiions :—JAentd, The Sylph (1867), L. R. 2 A. & E. 
24 ; Mersey Docks &: Harbour Board & Turner, The Zeta 
(1893), 63 L. J. P. 17. 

9062. .] — Wliere C., a mariner on 

board an East Indiaman, liaving been guilty of 
disorderly conduct in the absence of the captain, 
was, upon the captain’s return to the ship, ordered 
to be flogged, upon which L,, a mariner on board 
the same ship, resisted the execution of the 
captain’s orders, A was guilty of riotous A mutinous 
conduct, for which by command of the captain he 
was flogged : — J/e/d : the captain was justified in 
flogging L. — Lamb v, Burnett (1831), 1 Cr. A J. 
291 ; 1 Tyr. 2(55 ; 9 L. J. O. S. Ex. 55 ; 148 E. R. 
1430. 

Annotalion : — Refd. Peun r. Ward (1835), 2 Cr. M. & R. 
338. 

9063. Officer in army — Maintenance of dis- 
cipline.] — Lane v, Degberg (1699), Bull. N. P. 
19 a. 

9064. .] — Wall v, Macnamara 

(1779), cited in 1 Term Rep. at p. 536 ; 99 E. R. 
1239. 

Anmdation : — Refd. Sutton v. Johnstone (1786), 1 Term 
Rep. 493. 

9065. Public officer on duty — To preserve order.] 

— One of the marshals of the City of London, 
whose duty it was, on the day of a public meeting 
in the Guildhall, to see that a passage was kept 
for the transit to t heir carriages of the members of 
the corpn. A others, dii'ect^d a person in the front 
of a crowd at the entrance to stand back. A, on 
being told by him that he could not for those 
behind him, struck him immediately on the face, 
saying that he would make him : — Held : in so 
doing the marshal exceeded his authority, A 
he should have confined himself to the use of 
pressure, A should have waited a short time to 
afford an opportunity for removing the party in 
a more peaceable way. — I mason v. Cope (1831), 
5 C. A P. 193, N. P. 

Q 2 
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Sec t 7» — Assaul t : .2, (7. (6), D., iS'. d: i^.] 

( 6 ) Method of Correction, 

9066. Must not be excessive.] — R. v, Keller, 
No. 9049, an/e. 

9067. .] — The Agincourt, No. 9000, ante, 

9068. .1 — I MASON V, Cope, No. 9065, ante, 

9069. .] — Penn v. Ward, No. 9050, ante, 

9070. .] — R. V, Hopley, No. 8556, ante, 

9071. Must be with suitable instrument.] — R. v, 

Keat, No. 8546, ante, 

9072. .] — R. V, Conner, No. 8557, ante, 

9073. .] — R. V. JosEPiisoN, No. 9051, ante, 

9074. Place oi correction — Caning on the hand.] 

— A magistrate, being of opinion that caning on 
the hand was attended by risk of serious injury, 
convicted a board schoolmaster of an assault for 
giving a pupil four strokes, though the boy 
deserved corporal punishment, & the caning was 
inflicted imobjectionably & did not cause serious 
injury : — Held : the magistrate was wrong in his 
reasons & the conviction must be quashed. — 
Gardner v. Bygrave (1889), 53 J. P. 713 ; 6 
T. L. R. 23, D. C. 

9075. Must not be carried out in an improper 
manner.] — Forde r. Skinner, No. 9007, ante, 

9076. .] — R. V, Miles, No. 9053, ante, 

9077. .] — R. V, Josepuson, No. 9051, ante. 


D, Self-defence. 

9078. Extent of permissible force.] — R. v. 

Meade <fc Belt, No. 8830, ante. 

9079 . j — MTiere a man strikes at anotlier, 

witliin a distance capable of the latter being 
struck, nature prompts the party struck to resist 
it , & he is justified in using such a degree of force 
as will prevent a repetition (Parke, B.). — Anon. 
(1836), 2 Ijew. C. C. 48. 

9080. .] — A. was indicted for assaulting a 

policeman in the execution of his duty. It ap- 
peared that the policeman had gone into a public - 
house where deft, was havdng high words with the 
landlady. Deft. tri(Hl to go into a room in the 
house in which a guest was, & the policeman, 
without being desired to do so, collared him, & 
prevented his going into the room, & A. struck the 
policeman, & several blows passed on both sides : 


— Held : if the jury were satisfied that no bi-each 
of the peace was likely to be committed by deft, 
on the guest in the room, it was no part of the 
policeman’s duty to prevent deft, from entering 
ft, but assuming that to be so, if deft, used more 
violence than was necessary to repel the as.sault 
committed on him by the policeman, deft, would 
be liable to be convicted of a common assault. — 
R. r. Mabel (1840), 9 C. & P. 474. 

9081. Striking back — Motive of revenge.] — 

If one man strikes another a blow, that other has 
a right to defend liimsolf & to strike a blow in his 
defence, but he has no right to revenge liimself ; 
&; if, when all the danger is past, he strikes a blow 
not necessary for his defence, he commits an 
assault & battery. — R. v, Driscoll (1841), Car. & 
M. 214. 

9082. .] — A man who has been 

assaulted has no right to return the blow by way 
of punishment or revenge. lie can only do this 
in self-defence, & when he has reasonable ground 
for believing that it is necessary for this purpose. — 
R. V, Green (1847), 11 J. P. 246. 

9083. .] — R. r. Knock, No. 8421, 

ante. 

9084. .] — In self-defence a person 

assaulted may do more than ward oft’ a blow ; lie 
may strike back. — R. r. Deana (1909), 73 .1. P. 
255 ; 25 T. L. R. 399 ; 2 C^r. App. Rep. 75, V, C. A. 

9085. Assault after cessation of attack.] — 

Hudson r. Crane (1607), Noy, 115; 74 K. R. 
1080. 

9036 , ,j — Soil cmsault demesne is not 

a good plea w4iere any time intervenes between the 
assaults, or w here the second assault is excessive. — 
CocKCROFi' V. Smith (1705), 11 Mod. Rep. 13; 2 
Salk. 642 ; Holt, K. B. 699 ; 88 E. K, 872. 

Annoiations : — ExpW. Reece r. Taylor (183')), 4 Nev. & 

M. K. B. 469. Refd. Dale r. Wood (1822). 7 Moore. C. P. 

33. Mentd. Ford v. Tilly (17U5), 2 Salk. (>53. 

9087. .]— R. r. Driscoll, No. 9081, 

ante. 

9088. Attack must be with hostile intent.] — 

In an action for an assault pltf. declared that deft, 
beat, bruised, A wounded him. Plea, son assault 
demesne, & pltf. replied dc injurid sua proprid ; A 
it w'as proved that the latter being on horseback 
got oft & held UI3 his stick at deft, wdicn the 
latter st ruck Ixim : — Held : pltf. should have 


PART XXXIII. SECT. 7, SUB- 
SECT. 2.— C. (b). 

90661. Must not be excessive.] — A 
schoolmaster may punish for school 
offences but if he exceeds the bounds 
of moderation either in maimer, 
instrument, or quantity of the punish- 
ment, he Is answerable for the excess. — 
JSMmi V. O’Bykxe, Ex p. O’Byhxe 
(1894), 5 Q. L. J. 126.~AUS. 

9066 ii. .] — In order to convict 

a teacher w'ho has inflicted corporal 
punishment on a pupil with assault, 
it must be proved that the punishment 
was unreasonable & excessive. — 
Bvrxe r. Hebdex, Ex p. Hebdex, 
[191.31 8. R. Q. 233.— A US. 

9066 iii. — — .J — Deft., a teacher in 
one of the public schools, was charged 
before a magistrate with assaulting J., 
one of the pupils under his care, & was 
acquitted on the ground that there 
was no evidence of malice on his part 
or of permanent injury to the cliild : — • 
Held : the only question properly 
before the m^strate was whether the 
punishment was reasonable in the 
circumstances, or, in other words, 
whether there was excess. — 11. v. 
Gaul (1903)» 36 N. 8. r. 504 ; 24 
C. L. T. 135.— CAN. 

9071 1 . Must be xcith suitable instru^ 


ment ,] — It is not within the liounds of 
parental authority for a father to 
presijut a loaded pistol at his st>n to 
frighten him. — H. r. Hamiltox (1891), 
12 N. 8. W. L. R. HI.— AUS. 


PART XXXIII. SECT. 7, SUB- 
SECT. 2.— D. 

9078 i. Extent of permissible force .] — 
In an action of assault & battery to 
which deft, pleads that pltf. first 
assaulted deft., who thereupon neces- 
sarily committed the alleged assault 
in hfs own defence, pltf. may show that 
although he committed the first assault 
deft, was guilty of excess. — Savage v. 
Stack (1878), 1 & B. 604.— CAN. 

9078 ii. .1 — The villagers be- 
longing to C. walkeil in a religious pro- 
cession through a part of the village 
of K., carrying with them a vessel 
containing water which purported to 
be consecrated. The villagers of K., 
objecting, obstructed the procession, 
whereupon the members of it resisted, 
tlie obstruction, & used some violence, 
causing grievous hurt to one of the 
obstructors & hurt to others of them. 
The members of the procession wore 
cliarged with, & convicted of, being 
members of an unlawful assembly, 
possessing deadly weapons, & causing 


grievous hurt. On revision :—IIeld : 
tlie convictions were wrong. Accused 
were justifled, in the eircumstances, 
in exorcising their right of private 
defence ; & the harm Inflicted was not 
more than apiieared to have been 
necessary for the purpose of self- 
defence. — -R kgula Bhekmatpa v. R. 
(1902), I. L. R. 26 Mad. 249.— IND. 

9078 iii. .] — The view that a 

person should not exorcise his right of 
self-defence if by running away ho can 
avoid injury from his assailant, places 
a greater restriction on the right of 
private defence of the body than the 
law requires. The extent to which the 
exorcise of the right will be justified 
will depend not, on the actual danger, 
but on whether there was reason- 
able apprehension of such danger. — 
Alixoal Kuxhjxavax v. Ii. (1905), 
I. L. R. 28 Mad. 454.— IND. 

9078 iv. .] — Prosecutor struck 

the first blow, but prisoner used agi'eater 
degree of force than was necessary 
to repeal the force used by prosecutor, 
& was therefore guilty of common 
assault. — R. v. Godbaz (1909), 28 
N. Z. L. R. 677.— N.Z. 

1 . IVhen retaliation voluntary.] — The 
right of private defence cannot be 
successfully invoked by men who 
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replied specially ; & it haviag been left to the jury 
whether from the evidence pltf. was so far the 
aggressor as to justify the assault committed on 
him by deft., & they having found in the affirma- 
tive, the ct. refused a new trial. — Dale r. Wood 
(1822), 7 Moore, C. P. 33. 

9089. .] — Coward v, Baddeley, No. 8992, 

anie, 

E. Defence of Another. 

9090. Defence of husband by wife,] — Wife may 
justify assault in defence of her husband ; a servant 
of his master ; but not vice versa. — Leewerd v. 
Basilee (1995), 1 Salk. 407 ; 91 E. K. 353 ; suh 
nom. Leward v. Basely, 1 Raynj. 02, 
Anv^ytaiion : — Coiisd. Tlckell i\ Read (1773), Lofft, 21/>. 

9091. Defence of master by servant.] — Anon. 
(1505), Y. B. 21, Hen. 7, fo. .39, pi. 50. 

Amwiationa : — Reid. Semaync’s Case (1G04), 5 Co. Rep. 
91 a : Bowles’s Case (1«15), 11 Co. Rep. 79 b. 

9092. .] — Leewerd i\ Basilee, No. 9090, 

ante. 

9093. Defence of servant by master.] — Lee- 
WEHD V. Basilee, No. 9090, ante. 

9094. .] — A master may justify the assault, 

that pltf. was beating his servant & that he pre- 
vented him, which was the assault, etc., of which 
pltf. complains.— Tickeli. v. Read (1773), Lofft, 
215 ; 98 E. R. 017. 

F. Defence of Property. 

9095. Removal of trespasser — Degree of force 
permissible.] — Hall r. (iehard (1020), J^al. 20 ; 
82 E. R. 254. 

Mentd. Stukeley c. Butler (1014), Hob. 
!()?< ,* Selhy v. Bar<l<uis (1S32). B. Ad. 2 ; Vivian v. 
JeiikiiLs Oakes (1S35), 1 Har, <Sc W. 40S. 

9090. — .] — Jones r. Tkesilian (1070), 

1 Mod. Rep. 35 ; 1 l-rev, 282 ; 2 l\eb, 597 ; 1 .Sid. 
441 ; 80 E. R. 713. 

Annoiatwna : — Refd. ShiiiKleton r. ISiuith ( 1(599 ), 2 Lut. 
1481. Mentd. BerriiiKton d. Dormer r. Parkhurwt (1735), 
Lee Uinp. Hard. 162 ; Weaver r. Bush (1798), 8 Term 
Rep. 78. 


9097 . .]•— To an action for an assault 

& battery, nu>Uiter manm impoa uit may be 
pleaded to the battery.— Tottage v. Petty (1737 ), 
Lee temp. Hard. 358 ; 95 E. B. 232. 

9093, ,] — Weaver v. Bush (1798), 8 

Term Rep. 78 ; 101 E. B. 1270. 

Annotaiiom : — ^Reld. Polklnhorn v. Wright (1845), B Q* 
197. Meotd. Joiies v. Chapman (1849), 14 L. T. O. 8. 45. 

ango 

8830, ante. 

9100. 


-.]— R. V. Meade & Belt, No. 

-.] — Reece v. Taylor (1835), 
1 Har. & W. 15 ; 4 Nev. & M. K. B. 469 ; 3 Nev. 
k. M. M. C. 35 ; 4 L. J. K. B. 74. 

AnrwiatUni : — Expld. Penn v. Ward (1835), 2 Cr. M. & R. 


9101, .] — Trespass for assaulting pltf., 

& with deft.'s hands & with a truncheon beating, 
bruising, wounding, & ill-treating her, & striking 
her down with the truncheon, whereby her thigh 
was broken. Pleas, first, not guilty; secondly, 
as to assaulting, beating & ill-treating pltf., that 
deft, was possessed of a house, & pltf. was making 
a great noise & disturbance therein, whereupon 
deft, requested her to cease from making such 
noise & disturbance, <fc to leave the house, wluch 
she refused ; wliereupon deft., in defence of the 
possession of his house, gently laid his hands upon 
her in order to remove her, A did remove her, out 
of tlie house : — Held : the special plea was no 
justification of the striking A wounding with Uie 
truncheon. — Oakes v. Wood (1837), 2 M. & W. 
791 ; Murp. k H. 237 ; 6 L. J. Ex. 200 ; 1 Jur. 
264 ; 150 E. R. 977 ; sidisegueni proceedings, 6 

M. & W. 150. 


AniwtaiUms .—Mentd. Woods i’ Currant (184 C), 16 IVL& W. 
149 ; Grogan v. Hanley (1847), 8 L. T. O. 
r. Lane (1818), 10 Q B. 

5 Exch. 110 ; Hoope 
AIIpti »• Elornl. (18981 A. C’ 1 


ley (1847), 8 L. T. y. 

B. 540 ; Spotswood v. Barrow (1850), 
or V. Lane (1857), C H. L. Cas. 443 ; 


9 ^ 02 . .]— K. V. Sullivan, No. 8957, 

ante. 

9103. .] — An assault made by a man 

in defence of his property is justifiable. Where A. 
threw a stick, wliich struck pltf., but it did not 
appear for what purpose the stic'k was tJirown : 
Held : it was fair to conclude that the stick was 


volmitariljs & deliberately engage in 
lighting with their enendea for the aake j 
of fighting an opposed to the case [ 
where men are reluctantly forced to use 
violence in order to protect themselves ; 
from violeneo offered to them. — K. v, j 
BEniUK Anoc, (1915J I. L. H. 40 Bom. 
105.— IND. I 

m. No further apprehemion of 
danger.] — If an assaulted person does 
not attack his a^rt^sor until the 
affray is over or until his assaultant 
is running away there is not such self- 
defence as wouhl excuse an assault 
as a retaliatory measure. Nothing 
more must be done than Is nwessary 
for the defence of the person or 
pTOperty.— Hope v. R. (1917), 38 
N. L R. 145.-8. AF. 

PART XXXIII. SECT. 7, SUB- 
SECT. 2.-F. 

9096 i. Removal of trespasser — Degree 
of force permissible.] — Prisoner, being 
gamekeeper of the owner of the soil, 
detected prosecutor thereon in the 
act of carrying away some branches 
of trees, & prosecutor, on being 
chaliongod by prisoner, having thrown 
down the branohos, ran away, l^risoner 
fired at & wounded him with a gun 
loe4ed with shot : — Held : such 
shooting was not justifiable. — R. v, 
Murphy (1839), 1 Craw. & D. 20.— IR. 

9096 ii. .] — Deft, has a right to 

show tiiat assault was oommitted on 
his land in defence of his title. — Ex p. 


Kstabrook.s (1879), 19 N. B. R. 283. — 

CAN. 

n. Right restricted.] — The right of 
private defence of property is a 
restricted one. — .T air\m Mahto.v r. 
K. (1907), I. J.. K. 35 Calc. 103.— IND. 

o. Trespasser -not requested to leave.] 
—In a criminal prosecution by the 
wif<i of O. for assault made upon her 
on entering her husband’s house, the 
defence was that she had no right to 
go to her husband’s house, & that 
her intention iu going there was to 
take away property which she had no 
legal right to take : — Held : this 
would not justify the assault, there 
being no prevhms request made of 
her to leave the house, nor any state- 
ment of her intention, or attempt 
made, to take anything. — R. r. 
O’Neill (1879), 19 N. B. R. 49.— CAN. 

p. Whether vmrning necessary.] — 
Deft, was tried for an assault upon 
K. occasioning actual bodily harm. 
Deft., struck the blow at K. in de- 
fending the property of another 
entrusted to his, deft.'s, care. The 
judge stated that ho did not consider 
it necessary tu make a finding as to a 
warning, t>ecauBO he found that the 
assault was savage, hot-tempered, & 
unnecessary, & could not bo justified 
bv any warning. — -H. v. Kinman 
(1911), 17 W. L. R, 439; 16 B. C. R. 
148.— CAN. 

q. Where both parties arnied.] — 
Where both parties arc anned & pre- 


pared to fight, it is immaterial who is 
Ihe first to attack, unless it is sho^yu 
that that partv was acting within the 
legal limits of the right of private 
defence. — Re Kai.kk Bepareb (1878), 
I U. h. n. 521.— IND. 

r. Deliberate cngagcmeid.] — 

rhere is no right of private defence 
where two parties arm themselves for 
% fight to enforce their right or sup- 
posed right, & deliberately engage in 
largo numbers in a fight. — K abikuddin 
i\ R. (1908), I. L. H. 35 Calc. 3bb.— 
[ND. 

B. .]— \Vlien a body of 

men are determined to vindicate their 
rights or supposed rights by un- 
lawful force, fit when they ^a^age in 
a fight with men who. on the otner 
hand, are equally deternilned to 
vimiicate by unlawful force their rights 
pr supposed rights, no question of 
<elf -defence arises. — R. c. 

1898), 1. L. R. 20 All. 459. — IND. 

t. .]— No right of private 

iefence arises where a lari^ body 
)f men go armed & prepared for a 
ight, & attack the opposite P^rty 
vith intent to enforce their right or 
lupposed right to oorjahi land . 
(Ianiruddin r. R. (1908), I. L. R. 35 
Jalc. 384.— IND. 

a. Doubtful claim to propeHy — 
Hostile defensive. preparatwns—E^e-M 
)f violence.]— Ot two parties, each 01 
vhich claimed title to certain trees, 
me party went to cut down the trees 
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thrown for a proper purpose, & the striking of 
pltf. was an accident. — ^Aldeirson v. Waistell 
(1844), 1 Car. & Kir. 358. 

9104. Necessity for request to leave.] 

— Where in entering H.’s close, there is only force 
in law, H. cannot lay hands on the trespasser 
before request to depart ; otherwise where there 
is actual force. — Green v. Goddard (1702), 2 
Salk. 641 ; 91 E. R. 540. 

Annotations: — Refd. Weaver v. Bush (1798), 8 Term Rep. 

78 ; PoUtinhoru v, AVright (184.^), 8 Q. B. 197. 

9105. .]— If a person enter a 

house, with force & violence, the person whose 
house is entered, may justify turning him out, 
using no more force than is necessary, without a 
previous request to depart. But if the person 
enter quietly, a request to depart is necessary, 
before turning him out. — Tullay r. Reed (1823), 

1 C. & P. 6, N. P. 

9106. .] — POLKINHORN W 

Wright (1845), 8 Q. B. 197 ; 15 L. J. Q. B. 70 ; 
10 Jur. 11 ; 115 E. R. 849. 

9107. Ejectment of person in pos- 

session.] — A XJerson having no possessory title to 
premises, but fraudulently x^retending to have 
such title, & so allowed by the servant of the true 
owner to enter, does not thereby acquire posses- 
sion, but may be forcibly expelled by him on dis- 
covery of the fraud ; & if in such a case avssaults 
are committed in consequence, the question for 
the jury will be, whether there has been an excess 
of violence. — Collins Thomas (1859), 1 F. F. 
410, N. P. 

9108. .] — Where a person has 

gained possession of property, but has no title to 
it, being in fact a trespasser, the rightful owner Ls 
entitled to use force in ejecting liim, so long as he 
does him no personal injury. — 8cott v. Brown 
(Matthew) A Co., Ltd. (1884), 51 L, T. 746 ; 1 
T. L. R. 54. 

Annotations : — Mentd. Williams v, Taperell (1892), 8 T. L. II. 

241 ; Hemmings v. Stoke Poges Golf Club, [1920] 1 K. B. 

720. 

9109. Power of gamekeeper.] 

Wisdom v. Hodson (1833), 3 Tyr. 811. 

9110. — ; .]-— In an action for an 

assault against gamekeepers, who plead not guilty 
by statute, it is proper to leave it to the jury to 
say, whether defts. believed that they were acting 
under the authority of the statute, & whether 
they had reasonable grounds for the belief ; & 
this direction will be right although they may have 
been guilty of excess not ejusdem generis with the 
acts which in the particular case they were by the 
statute authorised to do. — Cox v. Reid (1849), 13 
Q. B. 558 ; 18 L. J. Q. B. 216 ; 13 L. T. O. S. 
158; 13 J. P.315; 13 Jur. 563; 116 E. R. 1376. 

Annotation: — Befd. Hcmiami v. Seneschal (1862), 13 

C. B. N. S. 392. 

9111. Person "loitering on highway — For 

Improper purpose.] — Deft, was the owner of a 
grouse moor crossed by a liighway, the soil of 


which was vested in him. On the occasion of a 
grouse drive upon tliis moor, pltf. went upon the 
higWay, not for the purpose of using it as a high- 
way, but solely for the purpose of using it to inter- 
fere with deft.’s enjoyment of his right of shooting, 
by preventing the grouse from flying towards the 
butts occupied by the shooters. Deft.’s keepers 
having forcibly prevented pltf. from such inter- 
ference, he brought an action for assault against 
deft. : — Held : inasmuch as pltf. was upon the 
highway for purposes other than its use as a 
highway, he was a trespasser. — Harrison v, 
Rutland (Duke), [1893] 1 Q. B. 142 ; 62 

L. J. Q. B. 117 ; 68 L. T. 35 ; 57 J. P. 278 ; 41 
W. R. 322 ; 9 T. L. R. 115 ; 4 R. 165, C. A. 

Amuitations : — Consd, AlUm t\ Flood, [1898] A. C. 1 ; Hick- 
man u. Maisey, [1900] 1 Q. B. 752. Refd. Tyne Improve- 
ment Comrs. v. Imrio, A.-G. v. Tyne Improvement Oomrs. 
(1899), 81 L. T. 174. Mentd. Lusoombe v. G, W. Ry., 
[1899] 2 Q. B. 313 ; Fitzhardinice v. Purcell, [1908] 2 Ch. 
139 ; Citv of Loudon Land Tax Comrs. v. C. L. Ry., 
[1913] A. a 364. 

9112. Detention of trespasser.] — It is not 

because a man is a wilful trespasser that another 
has a right to take him up, 6c keep him in custody 
(Best, C.J.).~Butler r. Turley (1827), 2 C. & P. 
585 ; Mood. & M. 54, N. P. 

Annoiaiion : — Mentd. Gardner v. Manalirldgo (1887), 19 
Q. B. D. 217. 

9113. Who may remove — Whether person 

not in possession.] — Deft, liired a steam-boat for 
an excursion, the owner’s cai^iain navigating the 
vessel : — Held : deft, had not such a possession 
as to justify him in forcibly turning out a stranger 
whom the captain liad allowed to come on board. — 
Dean v. Hogg (J834), 10 Bing. 345 ; 6 C. A P. 
54 ; 4 Moo. A S. 188 ; 3 L. C. P. 113 ; 131 
E. R. 937. 

Annotations: — Consd. Fenton v. City of Dublin Steam 
Packet Co. (1838), 8 Ad. & El. 835. Mentd. H. r. Slierard 
(1863), 3.3 L. J. M. C 5 ; The Great Eastern (1868), 
L. R. 2 A. & E. 88 ; Hoads r. Trumpington Overseers 
(1870), L. 11. 6 Q. 13. 56. 

9114. .] — Trespass for assault. Plea : that 

deft. A 21 others were possessed of a close, <& were 
thereon lawfully playing a lawful game at cricket ; 
that pltf. came unlawfully on the close, & inter- 
rupted deft, A the 21 in playing the lawful game, 
whereupon deft., in his own right A by authority 
of the 21, requested liim to depart from the close, 
A desist from disturbing their game, which he 
refused ; whereupon deft, removed him out of 
the close : — Held : the plea justified the trespass 
in right of ilie possession of the close. Semble : 
the facts might have constituted a justification in 
defence of the lawful game, if so pleaded. By 
agreement between A., owner of a close, A the 
members of a committee of a cricket club, A. 
agreed to let to the committee, A the committee 
to liire, the close, to be used as a cricket ground by 
the club. Pltf. A deft, were members of the coni- 
mittee. Pltf. having sued deft., for an assault in 
removing pltf. from the close, deft, pleaded pos- 
session of the close in himself A justified the 
removal ; pltf. replied that he A deft, were 


& wont armed with lathis, apparently 
with the intention of resisting antici- 
pated opposition on the part of the 
other claimants. The other party 
attempted to stop the cutting down of 
the trees, & a fight ensued, in the coui*se 
of which several people were injured : — 
Held : the first party were guilty of 
rioting. A, whatever their title to the 
trees was, could not claim that they 
had acted in the exercise of the right 
of private defence. — R. v. Kavhu 
Singh (1902), I. L. R. 24 All. 298.— 
IND, 


b. Against public officer — Officer 
acting in good faith .] — A magistrate 
issued an order of attachment of the 
property of certain abscondiug accused 
persons. During the attachment an 
objection was raised that the property 
being attached did not belong to the 
absconders. The police officer, on 
being informed by the patimri that it 
was their property, continued the 
attachment. A mob, among whom 
were the accused, assembled. A, by 
assuming a threatening attitudo pre- 
vented the police officer from further 


attaching the property : — Held : even 
supposing the property attached was 
not the property of tho absconders, the 
rightful owner had no right of private 
defence of his property, Inasmuch as 
tho evidence showed that tho police 
officer was acting in good faith under 
colour of his office A, even supposing 
the order of attachment might not 
have been properly made, that would 
in itself be no sufficient ground for 
such a defence. — Bhai Lal Chowdhry 
V. R. (1902), I. L. R. 29 Calc. 417 ; 
6 C. W. N. 680.— IND. 
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jointly possessed : — Held : the facts supported 
this replication. — H olmes v. Baggb (1853), 1 
E. & B. 782 ; 22 L. J. Q. B. 301 ; 21 L. T. O. S. 
256 ; 17 J. P. 631 ; 17 Jur. 1095 ; 118 B. R. 629. 

9115. Right to retake goods.] — The owner of 
goods may retake them by force from a person 
wrongfully refusing to deliver them up. — R. v. 
Milton (1827), Mood. & M. 107 ; 3 C. & P. 31, 
N. P. 

-.] — The owner of goods, or lus servant 
acting by his command, which are wrongfully in 
the possession of another, may justify an assault 
in order to repossess himself of them, no unneces- 
sary violence being used. — B lades v, Higgs (1861 ), 

10 0. B. N. 8. 713 ; 30 L. .1. 0. P. 347 ; 4 L. T. 
551 ; 25 J. P. 743 ; 7 .Jur. N. 8. 1280 ; 142 E. R. 
631 ; Hubsequcnt proceedings (1862), 12 O. B. N. 8. 
501 ; (1863), 13 C. B. N. 8. 844, Ex. Gh. ; (1865), 

11 H. L. Gas. 621, H. L. 

Annotations Reid. Chambers v. Miller (1 862). 13 O. B. N. S. 
125 ; Hommiiiffs v. Stoke Pogres Golf Club, 11920] 1 K. B. 
720. Mentd. Read v. Edwards (1864), 17 C. B. N. S. 245 ; 
Hooper v. Clark (1867), 36 L. J. Q. B. 79; R. v. Roe 
(1870), 22 L. T. 414 ; R. v. Towriley (1870), L. R. 1 
C. C. li. 315 ; Mnsgrrave v. P’oster (1871), 24 L. T. 614 ; 
R. V. Fetch (1878), 38 L. T. 788 : R. r. Read (1878), 37 
L. T. 722 ; p:ivve8 v. Brlggra Gas Co. (1886), 33 Ch. i). 562. 


G. Tmiv/uI Arrest j Deieniion or RemovaL 


9117. To effect arrest.] — A deft, may jastify a 
battery by ideading moll iter manus imposuit^ etc., 
in order to arrest, etc. — Rowe %\ Tutte (1737), 
Willes, It; 125 E. R. 1031. 

Annotation : — Refd. Titlcy v. Foxall (1758), Willes, 688. 

9118. .] — A battery may be justified under 

an arrest by molliier manus imposuit — Titley i\ 
Foxall (1758), Willes, 688 ; 2 Keny. 308 ; 125 
E. R. 1386. 

Annotations : — Mentd. Rowland v. Vcalc (1774), 1 Cowp. 18 ; 
Dempster v. Purnell (1841), 3 Man. & G. 375. 

9119. Must not use unnecessary force.] 

Jp:rome V. PiiEAU (1588), Gro. Eliz. 93 ; 78 E. K. 
352, 

Annotation ; — Refd. Rowe v, Tutte (1737), Willes, 14. 


9120. .] — Williams r. Jones, No. 

8991, ante. 

9121. Arrest must be legal.] — A police 

constable lias no i)ower to apprehend a person 
who is riding a bicycle on the liighway at night 
without having a lighted lamp ; consequently, 
if a constable, for the purpose of obtaining the 
name & address of the offender, who refuses to 
stop when called upon, stop the bicycle <fc thereby 
throw the rider to the ground, he is guilty of 
assault. — Hatton v. Treeby, [1897] 2 Q. B. 452 ; 
66 L. J. Q. B. 729 ; 77 T.. T. 309 ; 61 J. P. 586 ; 
46 W. R. 6 ; 13 T. L. R. 556 ; 18 Gox, G. G. 633, | 


D. G. 


9122. Violent resistance to arrest.] — Anon. 
(1611), Jenk. 291 ; 145 E. R. 211. 


9123. .1 — Trgscott v, Garpenter & Man 

(1697), 1 Ld. Raym. 229 ; 91 E. R. 1050. 


Annotaiiems : — ^Refd. Titley r. Foxall (1758), Willes, 688 ; 
Emmett v. Lyne (1805), 1 Boa. & P. N. R. 255. Mentd. 
Evans v. Mimkley (1811), 4 Taunt. 48 ; Wood v. Farr 
(1839), 3 Jur. 124. 


9124. Detention to serve process.] — A person 
may, under particular circumstances, lay hands on 
another, in order to serve him with process. — 
Harrison v. Hodgson (1830), 10 B. & G. 445 ; 5 
Man. & Ry. K. B. 392 ; 3 Man. & Ry. M. G. 38 ; 
8 L. J. O. S. K. B. 223 ; 109 E. R. 515. 

9125. .] — Applt. met resp. in the street & 

tendered him an order for discovery which had 


been made against resp. in a county ct. action, 
apijlt. acting on behalf of the other party to the 
action. Resp. refused to accept the document, & 
applt. thrust it into the inner fold of resp.’s coat ; — 
Held : as applt. was entitled to serve resp. per- 
sonally, & as there was no evidence that applt. 
touched resp. more than was necessary to bring 
the document home to resp., applt. was not guilty 
of any assault on resp. — Rose v. Kempthorne 
(1910), 103 L. T. 730 ; 75 T. P. 71 ; 27 T. L. R. 
132 ; 55 Bol. .Jo. 120 ; 22 Cox, C. G. 350, D. C. 

9126. Service must be legal.] — A warrant 

of distress for sewei's rates, issued under 12 & 13 
Viet. c. 50, s. 7, can only be lawfully executed by 
the pemon to whom such warrant is directed, & 
who is named in the warrant, & if the warrant be 
handed over by such authorised person to any other 
person who executes it, the latter person has no 
authority to execute the warrant, & in executing 
it he commits a trespass, & if, in the execution of 
the same, he commits an assault, he may be con- 
victed thereof. — Symonds v, Kurtz (1889), 61 
L. T. 559 ; 53 .7. P. 727 ; 5 T. L. R. 511 ; 16 Gox, 
G. G. 726, D. C. 

9127. Obstruction of constable.] — If a con- 
stable is preventing a breach of the peace, & any 
person stands in his way with intent to hindcR^ 
him from doing so, the constable is justified in 
taking such person into custody, but not in giving 
him a Jfiow. — Levy v. Edwards (1823), 1 G. & P. 
40, N. P. 

9128. To prevent rescue of distress,] — Bridg- 
water r, Bythway (1683), 3 Lev. 113 ; 83 E. R. 
604. 

9129. To prevent disturbance of divine service.] 

— A churchwarden may justify taking off the hat 
of a person who wears it in church at the time of 
divine service, if, upon being desired to take it off', 
he refuses so to do. — Hawp: (or Haw ) v. Planner 
(1666), 1 Wms. Saund. 13 ; 2 Keb. 124 ; 1 Sid. 
301 ; 85 E. R. 15 ; sub nom. Hall v. Planner, 

1 Lev. 196. 

Annotations : — Apld. Hartley v. Cook (1833), 9 Bing. 728. 
Folld. Burton v. Henson (1842), 10 M. & W. 105. Refd. 
Worth V. Tcirington (1845), 13 M. & W. 781 ; Cope v. 
Barber (1872), 41 L. J. M. C. 137. Mentd. Harvy v. 
Broad (1704), 2 Salk. 626 ; Adey r. Theobald (1836), 1 
Curt. 447. 

9130. .] — To an action of assault & battery, 

a plea that pltf. disturbed a congregation wliile 
the minister was performing the rites of burial, & 
that deft., though neither constable, church- 
warden nor other officer, molliier mantes imposuit 
to prevent such disturbance, is a good justification. 
— GI.EVER V. Hynde (1673), 1 Mod. Rep. 168 ; 

86 E. R. 800 ; sub nom. Lever v. Hide, 1 Freem. 
K. B. 131. 

Annotation — ^Refd. Burton v. Henson (1842), 10 M. Sc W. 
105. 

9131. .] — Palmer v, Tijou (1824), 2 Add. 

196 ; 162 E. R. 266. 

9132. .] — A parish clerk having been dis- 
missed from his office by the rector, though irre- 
gularly, & another appointed, the former entered 
the church before divine service had commenced, 

& took possession of the clerk’s seat : — Held : the 
churchwardens were justified in removing him 
from the clerk’s desk, & also out of the church, if 
they had reasonable pounds for believing that he 
would offer interruption during the celebration of 
divine service. — Burton v, Henson (1842), 10 
M. & W. 105 ; 11 L. J, Ex. 348 ; 152 E. R. 
401. 

Annotation : — ^Reld. Taylor v. Tiinson (1888), 57 L. J. Q. B. 
216. 
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. 7. — Assault: Sub-sect, 2, Q. d:H,; sub-sect, 3.] 

9133 . Forcible exclusion from church — No im- 
proper conduct by person excluded.]- -Church- 
wardens have no right forcibly to prevent a 
parishioner entering the church for the purpose of 
attending divine worship, although they are 
honestly of opinion that such parishioner cannot 
be conveniently accoramodatod with a seat there. 
—Taylor v, Timson (1888), 20 Q. B. D. 671 ; 57 
L. J. Q. B, 216 ; 52 J. P. 135 ; 4 T. L. K. 208. 
Anrwlaiwn : — Mentd. Re Perry Ahushouses, 11898] 1 Ch. ,391. 

9134 . Removal from court.] — No action will 
lie against a judge of a Ct. of Record for an act 
done by him in his judicial capacity & therefore 
trespass cannot be maintained against a coroner 
for turning a person out of a room where he is 
about to take an inquisition. — Garnett v, FteR- 
RAND (1827), 6 B. & V, 611 ; 9 Dow. & Ky. K. B. 
657 ; 4 Dow. & Ry. M. C. 441 ; 5 L. J. O. 8. K. B. 
221 ; 108 E. R. 576. 

Annotations : — Consd. Willis r. Maclachlan (1876), 1 Ex. D. 

376. Reid. Daiibney v. Cooper (1829), 5 Man. & Ry. 

K. B. 314 ; Kemp v. Neville (1861), 10 C. B. N. S. 523 ; 

Pease r. Chaytor (1861), 31 L. J. M. C. 1 ; Thomas v. 

Churton (1862), 2 B. & S. 475 ; Ilyalls u. Leader (1866), 

4 H. & C. 555. Mentd. Jewison v. Dyson (i842), 9 M. & W. 

640 ; Cowdell r. Neale (1856), 1 C. B. N. S. 332 ; Tozer u. 

Child (1857), 7 E. & B. 377 ; R. r. Herford (1860), 24 

J. P. 628 ; R. r. Dover Coroner (1865), 5 New Rep. 307 ; 

Bird V. Keep, 11918] 2 K. B. 692. 

9135 . .] — The proceeding against a pai*ty 

in a summary manner imder 6 Ann. c. 16, for 
keeping & using a gun to destroy game is of a 
judicial nature, at which all persons have a primd 
facie right to be present ; therefore, where a 
magistrate had, without any specific reason, caused 
at paity, who claimed a right to be present, to be 
removed from a justice-room, where such a pro- 
ceeding was going on : — Held : he was liable to an 
action of trespass. — Daubney v, (.'ooper (1829), 
10 B. & C. 237 ; 5 Man. & Ry. K. B. 314 ; 3 
Man. & Rv. M. C. 23 ; 8 L. .1. O. 8. K. B. 21 ; 
109 E. R. 438. 

Annotations Reid. R. v. York Sheriffs (1832), 1 L. J. K. B. 

211. Mentd. Collier t?. Hicks (1831), 9 L. J. O. 8. M, V. 

138 ; Rawlings r. Till (1837), 7 L. J. Ex. 6 ; Newton r. 

Constable (1841), 6 Jur. 317. 

H, Resisiaucc to Unlawful Process, 

9136 . Arrest by unauthorised officer.] — A war- 
rant for apprehension of 8. for non-payment of 
penalty, was addressed to the constable of G. A 
county policeman having executed it, & having 
been assaulted in doing so by 8. : — Held : the 


warrant being addressed in effect to the parish 
constable, the county constable was acting 
illegally, & no indictment for assault could be 
maintained. — R. v. Tenders (1867), 31 J. P. 390, 
C. C, R. 

9137 . Necessary force may be used — Unlawful 
arrest by keeper.] — A person having only a right 
of shooting over land has no right to empower 
keepers to apprehend parties trespassing in search 
of game ; & on their resisting, with no greater 
violence than is used by the keepers, they will not 
be liable for an assault. But if the trespass is in 
the night, they may be indicted for night poaching. 
— R. V, Wood (1859), 1 F. & F. 470. 

9138 . Liable for excessive violence.] — 

If a man resists an illegal attempt to apprehend 
another, or himself, with excessive violence, he is 
liable to be indicted for wounding with intent to 
do grievous bodily hai*m under 9 Geo. 4, c. 31, 
s. 12. — R. V, Aylmer & El.som (1844), 8 J. P. 262. 

9139 . Unlawful entrance of officer.] — B., 

a county ct. bailiff, went to levy a judgment debt 
on W., & calling at W.’s door, upon W. opening 
it, B. put his foot inside &. tried to get in against 
the wish of W., who assaulted B. W. was sum- 
moned for assaulting B. ; — Held : as B. was not 
in the execution of his duty in forcing a debtor’s 
door, the justices properly dismissed the summons. 

BRODGHTON V. WiLKERSON (1880), 44 J. P. 781. 

Annotation : — FoUd. Kosfiiter i*. (‘oiiway (1893), 58 J. P. 350. 

9140 . .] — C., a constable, in executing 

a warrant of distress for a general district rate in 
ari^ear, went to the door of debtor’s house, 
debtor’s wife resisted his entry, & assaulted him 
when entering against her will : — Held: the wife 
had implied authority to admit or exclude a 
constable executing civil process & was justified 
in using force to exclude him. — R ossiter c, 
Conway (1893), 58 J. P. 350. 

9141 . Removal from court.] — A pet^son 

making a bond fide claim of right to be present as 
one of the public in a law court at the hearing of a 
suit is not justified in committing an assault on 
a police constable & an official who endeavour to 
remove him. — R. v, Eardley (1885), 49 J. 

551, D. C. 

Annotation : — Mentd. Lucan i\ Barrett (1915), 1 13 L. T. 737- 

9142 . Interference by third party.!— If a 

man without authority attempt to arrest another 
illegally, it is a breach of the peace, any other 
XHunson may lawfully interfere to prevent it , doing 
no more than is neci*ssary for that purpose (Lord 


PART XXXIII. SECT. 7, SUB- 
SECT. 2.~G. 

c. Forcible exclusion from church.] 
— A person claiming to be a member 
was prevented trom entering a church 
on a Sirnday by L., acting under 
instructions : — Held : L. was guilty 
of assault. — Long v. Rawlins (1874), 
4 Q. S. C. R. 86.— AUS. 

d. Forcible, exclusion of police by 
soldier — Police not in uniform.] — Ou 
the occasion of a fire, accused Sc the 
i-est of his company turned out to 
assist in extinguishing it. He, with 
other sepoys, was stationed by their 
oflScer with orders to keep clear a 
space in front of the burning house, & 
not to allow any one not in uniform 
to intrude on that space. The police, 
under the city chief constable were also 
engaged at. the fire, & on one of them 
coming round from the rear, they were 
warned off by the sentries. A fracas 
between the soldiei^s & the police took 
place, 8c the chief constable was 
kicked by accused : — Held : as the 
chief constable was not in uniform, & 


auxuised did not know who he was, tlH‘ 
kick was justifiable us given in good 
faith for the purpose of preventing 
much greater harm, & as a means of 
acting up to the military order. — 
R. V. Bostan (1892), 1. L. R. 17 Bom. 
626.— IND. 


PART XXXlll. SECT. 7, SUB- 
SECT. 2.— H. 


•. Necessary force may he used — 
Use of deadly ueapon.] — An illegal 
arrest being an assault, the person 
arrested may resist with a corre- 
sponding amount of force to that used 
in such assault, but a deadly w^eapon 
may not be used, nor gi'levous bodily 
injury Inflicted upon the officer making 
the aiTcst. — K. v. Ryan (1890), 
11 N. S. W. L. R. 171.— AUS. 


f. J — Eicp. Garner (1868), 

4 C. h. J. N. S. 59.— can. 


g. ArreM by unauthorised officer — 
In good faith.] — A warrant was issued 
for the arrt^st of one D. The warrant 
was sent to a certain ihana to bo 
executed, & there, after being copied 


into a book kept for that piiiiiose, 
made over to a particular constable 
for execution When the constable 
to whom the warrant had been made 
over had left the thana, it was dis- 
covered that D. was in a village other 
than that in which he bad been sup- 
posed to be. Thereupon the ofiBcer 
temporarily in charge of the thana made 
a copy from the book, endoi'sed on the 
back the name of one N. & some other 
constables &, having signed the endorse- 
ment, sent N. & the others out with 
this paper to arrest 1). N. & his 
cornpaiilone anested D. ; but, as they 
were returning with him in custody, 
some of D.’s fHcrids aided by D. him- 
self, attacked them, rescued D., 8c 
caused hurt to the police : — Held : the 

f ollce ofllcei’9 concerned In arresting 
). In the8<^ circumstances were not 
acting in the lawful discharge of their 
duty so as to render accused liable to 
conviction but, inasmuch as they were 
acting in good faith under the colour 
of their office, D. Sc his associates might 
be properly convicted.- — R. v. Dalip 
( 1896), I. L. R. 18 All. 246.— IND. 
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Ellbnborough, L.J.). — R. v. Osmee (1804), 5 
Ea«t, 304 ; 1 Smith, K. B. 555 ; 102 E. R. 1080. 


Sub-sect. 3. — False Imprisonment. 

9148. Actual violence unnecessary.] — Emmett 
V. Lyne (1805), 1 Bos. & P. N. R. 255 ; 127 E. R. 
459. 

Annotation Refd. Gould v. Drake (1838), 3 M. & W. 542. 

9144. .] — Mere false imprisonment without 

any belief of the existence of any legal authority, 
though no actual assault or battery took place, is 
an indictable offence. — R. v. Linsberg & Leies 
(1905), 69 J. P. 107. 

9145. What is false Imprisonment — Not mere 
obstruction.] — Pltf., attempting to pass in a par- 
ticular direction, was obstructed by deft., who 
prevented Wm from going in any direction but 
one, not being that in which he had endeavoured 
to pass : — Held: no imprisonment. — B ird v, 
Jones (1845), 7 Q. B. 742 ; 15 E. .1. Q. B. 82 ; 5 
L. T. O. S. 406 ; 10 J. P. 4 ; 9 .Jur. 870 ; 115 
E. R. 668. 

Annotations : — Gonsd. Herd r. Weardale Steel, Coal & Coke 
(.’o., 1191313 K. B. 771. Befd. Waruerv. Iliddlford (1858), 
4 C. B. N. S. 180 ; Syod Mahaniad Yiisuf-Ud-Din v. 
Secretary of State of India (1903), 19 T. L. R. 496 ; 
Moering r. Graliarne-White Aviation Co. (1919), 122 L. T. 
44. 

9146. Detention in house of idiot brother.] 

— K. V, Smith, No. 8995, mite, 

9147. Detention for non-payment of toll.] 

^ — In an action for damages for tissault & false 
imprisonnient it appeared iliat pltf. had con- 
tracted with defts. to enter their wharf Sc stay 
there till the boat should start Sc then be taken by 
the boat to the other side. No breach of clefts.' 
undertaking was alleged, but pltf. after entry 
changed his mind Sc desircnl to effect an exit from 
their wharf \cithout payment of the prescribed 
toll for exit, Sc was for a time forcibly prevented : — 
Held: the toll imposed was reasonable Sc defts. 
were entitled to resist a forcible evasion of it. — 
Robinson v. Balmain New Feuuy Co,, Ltd., 
[1910] A. 0. 295, P. C. 

Annotaiion : — Consd. Herd i\ Weardale Steel, Coal & Coke 
Co., [1915] A. C. 67. 

9148. Giving in charge to police officer.] — 

A constable direct/cd by deft, to take pltf. on a 
charge of felony, told the latter, “ You must go 
with me ” ; upon which pltf. without further 
compulsion attended the constable ; — Held : tliis 
was a sufficient imprisonment to support an action, 
— PococK v. Moore (1825), Ry. Sc M. 321, C. C, R, 

9149 . jlot voluntary surrender.] — If a 

magistrate’s warrant be shown by tbe constable 
who has the execution of it to the person charged 
with an offence, Sc he thereupon, without com- 
pulsion, att-end the constable to the magistrate. Sc 
after examination be dismissed, it seems this is not 
such an arrest as will support trespass Sc false im- 
prisonment. — Arrowsmith i’. Le Mesurier (1806), 
2Bos. <feP. N. R. 211 ; 4 Dow. & Ry. M. C. 538,n. ; 
11 Moore, C. P. 440, n. ; 127 E. R. 005. 

Annotations: — Refd. Berry v. Adarason (1827), 6 B. & C. 
528; Bat«8 r. rilling (1834), 4 Tyr. 231; Brown r. 
Ibbetaon (1845), 6 L. T, O. H. 194 ; Warner v. Kiddiford 
(1858), 4 C. 13. N. S. 180. Mcntd. Wood v. Lane & 
Cleaion (1834), 6 C. & P. 774 ; Brown v. Chapman (1848), 
11 L. T. O. is. 453. 


9150. .] — Where a sheriff’s officer, to 

whom a warrant upon a writ against A. was de- 
livered, sent a message to A., Sc asked him to fix 
a time to call Sc give bail, Sc A. accordingly fixed 
a time, attended, & gave bail ; — Held : this was 
not an arrest, Sc an action for a malicious arrest 
would not lie against the party suing out the writ, 
although he had no cause of action. — Berry v. 
Adamson (1827), 6 B. & C. 528 ; 9 Dow. Sc Ry. 
K. B. 558 ; 108 E. R. 546. 

Annotaiions : — ^Refd. Reece v. Griffiths (1829), 5 Man. & 
Ry. K. B. 120. Mentd. George v. Radford (1828), 3 
C. & P. 464 ; Amor v. Blofleld (1832), 9 Bing. 91 ; Bates 
V. Pilling (1834), 2 Cr. & M. 374 ; Brown v. Chapman 
(1848), 6 C. B. 365. 

9151. Detention after expiry of sentence.] — M. 

was committed for a contempt of ct. in not 
answering to a bill in Ch. She was taken to gaol 
under a warrant addressed to the gaoler, which 
showed on the face of it the cause of her com- 
mittal. Pltf. in the suit did not bring her to the 
bar of the ct. within thirty days ; but the gaoler 
did not discharge her : — Held : an action of tres- 
pass would lie against the gaoler for detaining 
her. — Moone v. Pose (1869), L. R. 4 Q. B. 486 ; 
10 B. Sc S. 421 ; 38 L. J. Q. B. 236 ; 20 L. T. 606 ; 
17 W. R. 729. 

Annotations: — Refd. Greaves v. Keene (1879), 4 Ex. D. 73 ; 
Henderson v. l^reston (1888), 21 Q. B. D. 362. Mentd. 
Ames V. Waterlow (1869), L. R. 5 C. P. 53. 

9152. .] — Pltf., who was sentenced by a 

magistrate to be imprisoned, first, for “ one 
calendar month ” ; Sc secondly, “ for fourteen 
days, to commence at the expiration of the im- 
prisonment previously adjudged,” was taken into 
the custody of the deft., the Governor of Coldbath 
Fields Pi'ison, during the afternoon of Oct. 31, 
1877, Sc finally released at 9 a.m. on Dec. 14. 
Pltf. brought an action for false imprisonment : — 
Held : pltf. was not strictly entitled to his dis- 
charge until midnight on Dec. 14. — Migotti v, 
Golvill (1879), 4 C. P. D. 233; 48 L. J. Q, B. 
695 ; 40 L. T. 747 ; 43 J. P. 620 ; 27 W. R. 744 ; 
14 Cox. C. C, 305, O. A. 

Annotations: — Mentd. Henderson r, Preston (1888), 59 
L. T. 334 ; Quartermaine v, Selby (1889), 5 T. L. R. 223. 

9153. In obedience to order of court.] — 

In an action in which pltf. acted as solr. 
improperly signed judgment & issued execution 
Sc received the amount of tlie levy, an order was 
made on him to bring that amount into ct., Sc on 
his non-compliance an order of attachment was 
made under wliich he was arrested Sc committed 
to the custody of deft. The order was to attach 
pltf, so as to have him before the Common Pleas 
Division of the High Ct. of .lustice to answer 
touching an alleged contempt, but the order did 
not show what the contempt was. Pltf, was kept 
in custody for more than a year, Sc then applied 
for Sc obtained his discharge under a judge’s order. 
In an action by liim against deft, for detaining 
him beyond the year : — Held : whether the 
Debtors Act, 1869 (c. 63), s. 4, applied or not, 
deft, having complied with the order was not 
liable to an action, but was protected by the 
exigency of the writ. — Greaves v. Keene (1879), 
4 Ex. D. 73 ; 40 L. T. 216 ; 27 W. R. 416. 
Annotation : — ^Refd. Demor v. Cook (1903), 88 L. T. 629. 

9154. .] — Pltf. having been convicted 

Sc sentenced to seven days’ imprisonment, a 


PART XXXlll. SECT. 7, SUB-SECT. 3. 

h. Detention of bailiff.] — A bailiff, 
ignorant of nautioal iiiattors & steam 
machlaoiy, was lawfully on board & 


about to take possession of a steam 
launch. Two persons wilfully set 
engines full speed ahead & cast the 
launch adrift with the baililT on 
board : — Held : the act of casting' 


adrift the launch with the bailiff on 
board araonnted to imprisonment. — 
R. V . Macquarie & Budge (1875), 
13 N. S, W. a. C. R. 264.— AUS. 
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Sect. 7. — Assault: Sub-secis. 3, 4, 5 d' 6. Sects. 8, 
9 d ' 10: Sub-sect. l.| 

warrant of commitment was issued directing that 
pltf. should be imprisoned in a certain gaol for 
seven days. Pltf. was arrested on Aug. 24, & 
lodged in prison on Aug. 25. The governor of 
the gaol kept pltf. in prison until & during Aug. 31 : 
— Held : whether or not pltf.’s sentence ran from 
Aug. 24 or Aug. 25, the governor was protected 
by the wairant, & was not liable to an action for 
false imprisonment in respect of pltf.’s detention 
on Aug. 31. — Henoerson v. Pbeston (1888), 21 
Q. B. D. 362 ; 57 L, J. Q. B. 607 ; 62 J. P. 820 ; 
36 W. R. 834 ; 4 T. L. R. 606, C. A. 

Annotation Demer v. Cook (1903), 88 L. T, 629. 

9156. Detention alter acquittal.]— The legal 
custody of prisoners when at the place of trial & 
during actual trial in ct. is in the governor of the 
gaol from which they have come, or from which, if 
bailed, they would have come if they had not 
been bailed ; & consequently if after a prisoner, 
whether he has come from the prison, or having 
been ^mitted to bail has surrendered in ct. to 
take his trial, has been tried, acquitted &> ordered 
to be discharged, the warders unlawfully detain 
him the governor of the prison is responsible for 
the illegal act of the warders, although he may 
not have been present in ct. or have ordered or 
directed it.— Mee v. Cruickshank (1902), 86 
L. T. 708 ; 66 J. P. 89 ; 18 T. L. R. 271 ; 20 Cox, 
C. C. 210. 

Sub-sect. 4. — Effect of ctvil Action pending 

FOR Assault. 

See No. 3408, ante. 


Sub-sect. 5. — Assault.s on Judicial Officials. 
See Part XX., Sect. 13, A Part XXI., Sect. 5. 


Sub-sect. 0. — Indecent Assault. 
See Sect. 13, sub-sect. 8, post. 


Sect. 8.— BATTERY. 

9156. What is a “ battery Striking horse- 
injury to rider.]— Anon., No. 8890, an/e. 

9157. Laying hands upon a person.] — X ing 

V. Tebbart (1093), Skin. 387 ; 90 E. R. 172. 
Annotation: — ^Refd. Rowe v. Tutte (1737), Willes, 14. 

9158. ,] — Cole v. Turner, No. 9035, 

ante. 

9159. .] — Trespass for assaulting pltf., 

seizing & laying hold of turn, & imprisoning him. 
Deft, having pleaded not guilty, & a justification 
under a wnt of capiaSt pltf. at the trial recovered a 
farthing damages : — Held : the judge could not 
certify, under 43 EHz. c. 6, to deprive pltf. of costs, 
for that a ba.ttery was admitted on the record. 

The question is whether, in order to prove his 
avement that deft. “ seized & laid hold of him, 
etc.,” pltf. must not pi*ove an adverse laying hold 


of liim, on the general issue : if so, then I think 
that is a battery (Parke, B.). — Rawlings v. Till 
(1837), 3 M. & VV. 28 ; 0 Dowl. 159 ; 7 L. J. Ex. 
6 ; 150 E. R. 1042 ; sid) uom. Rawlins v. Pitt, 
Murp. & H, 360. 

Annotation : — ^Mentd. Gould v. Drake (1838), 3 M. & W. 543. 

91$0. Spitting In the face.] — R. v. Ooteb- 

woRTii (1704), 6 Mod. Hep. 172 ; 87 E. R. 928, 

9161. Throwing a squib — Indirect Injury.] 

— Trespass & assault will lie for ori^nally throwing 
a squib, which after having been thrown about in 
self-defence by other persons, at last put out 
pltf.^8 eye. — S cx>tt v . Shepherd (1773), 2 Wm, 
B1.892; SWilS.403; 96 B. B. 626. 

Annoiaii^: — Bald. Leame v. Bray (1803), 3 East, 593; 
M^Lai^hliii V. Pryot (1842), 4 Man. ft Q. 48 ; Coward v. 
Baddeley (1859), S3 L. T. O. S. 125 ; The George ft Richard 
(1871), L. R. 3 A. ft £. 466 : Holmes v. Mather (1875), 44 
L J. Ex. 176. Kentd. dUford v. Brooke (1806), 13 
Ves. 131; Fitzaimonfl e. IngUs (1814). 5 Taunt. 634 ; 
Langridge v. Levy (1837), 6 L. J. Ex. 137; Rich v. 
BaHterileld (1846). 2 Car. ft Kir. 267 ; Qilbertiion v. 
Richardson (1848), 6 C. B. 502 ; Look v. Ashton (1848), 
13 Jut. 167 ; Bharrod v. L. ft N. W. Ry. (1849), 3 Exch. 
680 : SejTnour t?. Greenwood (1861), 6 H. & N. 359 ; 
Clark V. Hoskins (1868), 37 L. J. Ch. 661 ; Snoesby v. 
L. ft y. Ry. (1874), L. R. 9 Q. B. 263 ; Clark v. ChamlMJrs 
(1878), 3 Q. B. D. 327 ; Whalley r. L. & Y. Ry. (1884), 
13 Q. B. D. 131 ; R. v. Ashwell (1885), 16 Q. B. D. 190 ; 
Latham v. Johnson & Nephew, [191.3] 1 K. B. 398 ; 
H.M.S. London, [1914] P. 72 ; Ruofl v. Long, [1916] 1 
K. B. 148 ; Bradley v. Newsom, [1919] A. C. 16 ; Weld- 
Blimdeli v. Stephens, [1920] A. C. 956. 

9162. Personal violence.] — Purhell v. 

Horn (1838), 8 Ad. & El. 602 ; 3 Nov. ft P. K. B. 
564 ; 1 Will. WoU. ft H. 392 ; 112 E. K. 966; 
sub noni. Purcell r. Horne, 7 L. J . Q, B. 228. 


Sect. 9.— UNLAWFUL WOUNDING AND IN- 
FLICTING GRIEVOUS BODILY HARM. 

9163. Injuring without Intent — Weapon likely 
to wound.] — On an indictment for wounding with 
intent , the actual intent must bt‘ proved. Prisoner 
may be guilty of unlawfully wounding, though 
there be no int/ent to wound, if the weapon used 
be calculated to wound & known to be such. — 
R. i\ Cox (1859), 1 F. ft F. 661. 

9164. Unpremeditated assault.] — Deft, was 

indicted, in one count, for assault, ft unlaw- 
fully ft maliciously inflicting grievous bodily 
harm ; ft, in another count, for a common assault. 
The jury returned, as their verdict, that they found 
deft, guilty of an aggravated assault, but without 
premeditation, ft that it was done under the 
influence of passion ; — Held : the judge who tried 
the case was justified, on this finding, in directing 
a verdict of guilty to be entered on the fii*st count. 
— R. V. Sparrow (1860), Bell, C. C. 298 ; 30 
L. J. M. C. 43 ; 3 L. T. 445 ; 25 J. P. 147 ; 6 
Jur. N. 8. 1122 ; 9 W. R. 58 ; 8 Cox, C. C. 893, 
C. C. R. 

9165. .] — Unlawfiil wounding ex- 

cludes the idea of deliberate intention (IjOud 
Coleridge, J.). — 11. v. Thompson (1918), 13 Cr. 
App. Rep. 208, C. C. A. 

9166. Malice essential — Intent to frighten.] — 
Prosecutor ft prisoner were out at night in separate 
punts on a creek, in pursuit of wild fowl. Prisoner 
who was jealous of any one going there to shoot ft 
had threatened to fire at iSirds notwithstanding 


PART XXXIII. SECT. 9. 

k. Malice essential — Intent to injure 
immaterial.] — In order to support 
a couviction for maliciously inflicting 
grievous bodily harm it Is not 


necessary that the act occasioninii 
grievous bodily harm should hav( 
been done with Intent to injure If then 
be other elements of malice present.— 
R. V . Sadlkr (1900), 21 N. 8. W. L. R 
380 ; 17 N. S. W. W. N. 144.— AUS. 


1. .] — The conviction 

charged that prisoner did “ unlawfully 
& maliciously cut & wound M. with 
intent to do her grievous bodily 
harm ** ; — Held : 11 not sufiloient to 
charge a felony, It was a good convlotion 
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other persons triight be between him & tliera, dLs- 
charged his gun from a distance of twenty-five 
yards towards the punt in which prosecutor lay 
paddling. At that moment prosecutor’s punt 
slewed round , & prosecutor was struck by some of 
t he shot & sei iously wounded, whereupon prisoner 
rendered him help, assuring liim that the injury 
was an accidental result of the slewing round of 
the punt. 'J’he night was light & the boat visible 
fifty yards oft. No birds were in view. The two 
men had always been on good terms, & the gun 
was fired apparently with the intention of frighten- 
ing prosecutor away rather than that of hurting 
him. Prisoner was indicted for the felony of 
wounding with intent to do grievous bodily harm ; 
but the jury, under Prevention of Offences Act, 
1851 (c. 19), s. 5, found him gmlty of the mis- 
demeanoiur of unlawfully wounding : — Held : un- 
lawful wounding within the meaning of that section 
must be malicious ; & there was proof of malice, 
wluch justified the conviction of prisoner. 

A man acts maliciously when he wilfully does 
that which he knows will injure another in person 
or property (Blackbukn, J.). — R. r. Ward (1872), 
L. R. 1 0. C. R. 356 ; 41 L. J. M. C. 69 ; 26 L. T. 
43 ; 36 J. P. 453 ; 20 W. R. 392 ; 12 Cox, C. 0. 
123, C. C. R. 

Annoiaiions : — Refd. 11. v. Peiiibliton (1874), L. R. 2 C. C. R. 

119 ; K. V. Martin (1881), 8 Q. B. D. 51 ; Allen v. Flood, 

fl898] A. 0. 1 ; R. v. Clemena (1898), 78 L. T. 204. 

9167. What is a malicious act.] — R. v. W ard, 
No. 9166, ante. 

9168. Extinguishing gas in theatre.] — 

Shortly before the conclusion of a ix*rfoririance at 
a theatre, M., with the intention & with the result 
of causing terror in the minds of persons leaving 
the theatre, put out the gaslights on a staircase 
which a large number of such persons had to de- 
scend in order to leave the theatre, A: he also, with 
the intention & with the result of obstructing tlie 
exit , placed an iron bar across a doorway tlu'ough 
which they had in leaving to pass. Upon the 
lights being thus extinguished a panic seized a 
large portion of the audience, A: they rushed in 
fright down tlie staircase, forcing those in front 
against tlie iron bar. By reason of the pressure & 
struggling of the crowd tli^is created on the stair- 
case, several of the audience were tlirown down or 
otherwise severely injured, & amongst them A. & 
B. On proof of these facts the jury convicted M. 
of unlawfully & maliciously inflicting grievous 
bodily harm upon A. & B. : — Held : M. was 
rightly convicted. 

He acted unlawfully A: maliciously, not that he 
liad any personal malice against the particular 
individuals injure<l, but in the sense of doing an 
unla\\iul act calculated to injure, At by which others 
were in fact injured (Ix)RD Coleridge, C.J.). — 
R. V. Martin (1881), 8 Q. B. I). 54 ; 51 L. .7. M. C. 
36 ; 45 L. T. 444 ; 46 J. P. 228 ; 30 W. R. 106 ; 
14 Cox, (’. C. 633, C. C. R. 

Annotations : — Apld. R. V. Halliday (1889). 61 L. T. 701. 

FoUd. R. 0 . Chapin (1909), 22 Cox, C. O. io. Retd. R. v. 

Clarence (1888), 22 Q. B. D. 23 

9169. Accidental injury.] — Prisoner in 
striking at a man, struck & wounded a woman 
beside him. At the trial of an indictment against 
prisoner under Offences against the Person Act, 


1861 (c. 100), s. 20, for unlawfully & maliciously 
wounding her the juiy found that the blow was 
unlawful & malicious <fc did in fact wound her, but 
that the striking of her was purely accidental, & 
not such a consequence of the blow as prisoner 
ought to have expected. Prisoner was convicted : 
— Held : the conviction was right. — R. v, Latimer 
(1886), 17 Q, B. D. 359 ; 55 L. J. M. 0. 135 ; 54 
-L. T. 768 ; 51 J. P. 184 ; 2 T. L. R. 626 ; 16 Cox, 
0. C. 70, 0. C. R. 

9170. Personal malice.] — R. v, Martin, 

No. 9168, ante, 

9171. .] — Personal malice need not 

be proved to sustain a count for unlawfully Sc 
maliciously inflicting grievous bodily harm. — ^R. 
Chapin (1909), 74 J. P. 71 ; 22 Cox, C. C. 10. 

9172. Injury caused In self-defence — ^Admis- 
sibility of evidence.] — Where, on the trial of an 
indictment for unla^ul wounding, the issue raised 
for the jury is whether or not prisoner w^ the 
aggressor or the person attacked, any evidence 
tending to show that there was an unprovoked 
attack on prisoner is admissible. For example, 
evidence of friction which led to a fight between 
the parties, or of previoas threats, is relevant as 
tending to show who were the aggressors. 

Where the judge excluded such evidence & in 
his summing up tended to discredit e\’idence 
supporting applt.’s allegation that prosecutoi's 
were the aggressors, the conviction was quashed. — 
R. V, Humphrevs (1919), 84 J. P. 48 ; 14 Or. App. 
Rep. 85, C. C. A. 

9173. Liability for excessive violence.] — 

One servant has no right to beat another, & if an 
under-servant misconducts himself an upper- 
servant is not justified in striking him, but should 
inform their master. 

A., an under-servant, who had lost his right 
arm, was beaten by B., an upper-servant, for mis- 
conduct. A, took out a knife ^ wounded B. On 
a trial for feloniously wounding : — Held : if A. 
did this in self-defence only, he ought to be ac- 
quitted ; but if A. used more violence than was 
necessary for that purpose, he ought to be con- 
victed of the misdemeanour of wounding only, 
under Prevention of Offences Act, 1851 (c. 19), 
s. 5. — R. V, Huntley (1852), 3 Car. & Kir. 142. 

9174. .]— It is unnecessary violence 

to use a razor in self-defence against an miarmed 
assailant. — R. v. Morse (1910), 4 Or. App. Rep. 
50, C. C. A. 


Sect. 10.— ADMINISTERING POISON. 

Sub-sect. 1. — The Administration. 

9175. What Is administering — Swallowing not 
essential— Mere delivery not enough.]— To con- 
stitute the offence of administering poison, or other 
noxious substance, under 43 Oeo. 3, c. 58, s. 1, 
some of the poison or noxious substance must be 
taken by or applied to the person to whom it is 
administered ; merely giving it, if no part is taken 
or applied, is not sufficient ; but if any part^ 
taken, it is not necessary that it should be 


for a misdemeanour, the necessary 
statement of the Intent being iiu- 
matorial . — Re Boucher (1879), 4 

A. R. 191.— CAN, 

m. Injury &i/ deadly weapon.] 

— Accused may do convicted of the 
simple offence of wounding, if the 


jury find that accused pointed a loaded 
gun at another & fired it, & either knew, 
or ought to have known, that it was 
loaded. — Slaughenwhite t\ R. (1904), 
35 S. 0. R. 607.— CAN. 


n. landed proprietor 


convicted at common law of wound- 
ing two persons, whom he found 
poaching on his land, by discharging 
both barrels of his fowling-piece at 
them, was sentenced to 8 months 
imprisonment. — H.M. Advocate v* 
Kennedy (1838), 2 Swin. 213. — SCOT. 
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Sect, 10 . — Admmiatering poison : Stib-secis, 1 & 2. 

L 11 ; Snb-secis, 1 <fer 2.] 

swallowed. — B. i\ Oadman (1825), 1 Mood. 0. C. 
114. 

Anndation Exmd. R. r. Harley (1830), 4 C. & P. 869. 

9176. .] — R. i\ Walford (1899), 34 

L» Jo* 116. 

9177. — Putting poison where likely to be 
taken.] — If a servant put poison into a coffee-pot 
which contains coffee, &, when her mistress comes 
down to breakfast, the servant tells the mistress 
that she has put the coffee-pot there for her, the 
mistress’s, breakfast, & the mistress drink the 
poisoned coffee ; this is a “ causing the poison 
to be taken,” within 9 Geo. 4, c. 31, s. 11, & the 
servant is therefore indictable under that act. 
bemhle : this is also an “ administering ” within 
that act ; as, to constitute an administering, it 
IS not necessary that the poison should be delivered 
by the hand of the party. — B. r. Harley (1830), 
4 C. & P. 369 : 2 Man. & By. M. C. 486. 

9178. - ~ .] — Putting poison in a place 

where it is likely to be found taken, if done with 
an intent to murder, is an attempt to administer 
poison within 7 Will. 4 ^ 1 Viet. c. 85, s. 3.— R. r. 
Hale (1852), 6 Cox, C. 0. 14. 

9179. Act of Innocent agent.] — An in- 

dictment for the murder of B. by poison, stating 
that prisoner gave & administered a certain deadly 
poison, is supported by proof that prisoner gave 
wie poison to H., to administer as a medicine to 
B. ; but D. neglecting to do so, it was accidentally 
given to B. by a child ; prisoner's intention 
throughout being to murder, — R. i\ Michael 
(1810), 9 C. k P. 356 ; 2 Mood. C. C. 120. 

9180. Attempt to administer — By means of 
guilty agent.] — The delivery of poison to an agent, 
with directions to him to cause it to be adminis- 
tered ip another under such circumstances that if 
administered the agent would be the sole principal 
felon, is not an ” attempt to administer poison ” 
^thin 7 Will. 4 & 1 Viet. c. 85, s. 3,— K. r. 
Williams (1844), 1 Car. & Kir. 589 ; 1 Den. 39. 

R. r. Roberts (1855), 7 Cox. C. C. 39. 

9181. Poison taken by unintended person.] — 

If A. sends poison intending it for B., with intent 
to kill B., & it comes into the possession of C5., 
who takes it, but does not die, A. may be indicted 
for a capital offence on 9 Geo. 4, c. 31, s. 11.— K. 
r. Lewis (1833), 6 C. k P. 161. 

AriM>t^um8 Bbtd. R. r. Ryan (1839), 2 Mood. & P.. 213. 

aefd. R. r Adams (1886), 50 J. P. 136 ; R. v, Laurent. 

Barrett & Weekee (1X98), 62 J. P. 250. 

9182. -An indictment for causing poison 
to be taken by B., with intent to murder B., is not 
sustained by evidence showing that the poison, 
although taken by B., was intended for another 
person.— B. r. Ryan (1839), 2 Mood, k B. 213. 

9183. .] — R. r. Huarpe, No. 8490, ante. 

9184. What is “ poison ’’ — Poison given in In- 
nocuous form.] — To administ-er cocculns indicus 
berries, with intent to kill, is to administer poison 


witliin 7 Will. 4 1 Viet. c. 85, b. 2 ; although 

the kernel only is poison, k the stomach will not 
act upon the pod, & the whole is therefore in- 
nocuous. 

A person who at the same time administers a 
poison & its antidote, does not administer poison 
(Alderson, B.). — R. V, Cluderay (1850), 2 Car, 
k Kir. 907 ; 1 Den. 514 ; T. & M. 219 ; 19 

L. J. M. C. 119 ; 14 L. T. O. S. 551 ; 14 J. P. 54 ; 
14 Jur. 71 ; 4 Cox, C. C. 84, 0. C. R. 

9185. What Is ** noxious thing ” — Must be in- 
trinsically noxious.] — Prisoner was indicted for 
wilfully k maliciously administering cantharides 
with intent, etc. : — Held : to constitute the offence 
of administering ” a certain destructive k noxious 
thing,” the thing administered must be noxious 
in itself k not merely when taken in excess, k 
that, although it may have been administered 
with intent to injure or annoy. — R. v, Hennah 
(1877). 13 Cox, C. C. 547. 

.innotafion r — Apld. R. f. Cramp (1880), 5 Q. B. D. 307. 

9186. Form of indictment.] — Prisoner was in- 
dicted for mixing sponge wdth milk, k administer- 
ing it with intent to poison. The indictment was 
held insufficient, because it did not aver that the 
sponge was of a deleterious or poisonous nature.— 
R. r. PowLES (1831 ), 4 C. & P. 571 ; 2 Man. k Ry. 

M. C. 519. 


Sub-sect. 2. — The Intent. 

See Offences agaiast the Person Act, 1861 
(c. 100), ss. 11, 23, 24. 

9187. Presumption of intent to murder — Sub- 
sidiary intention.] — On an indetment for feloniously 
jidininistering poison, prisoner cannot be con- 
victed of an assault under 7 Will. 4 & 1 Viet. c. 85, 
s. 11. 

If a noxious drug is administered which is likely 
to occasion death, k the party administering it is 
indifferent whether it occasion death or not, that 
party must be looked upon as contemplating the 
probable results of his own action (CV)LTMan, .1 .). — 
R. i\ Dilworth (1813), 2 Mood, k R. 531, N. P. 
Amuttaiioa : — Refd. R. v. Clarence (1888), 22 Q. B. D. 23. 

9188. Intent to injure or annoy — Administering 
noxious drug.] — If a man administt^rs cantharides 
to a female with intent to excite her sexual 
passions in order that he may obtain connection 
with her, he is punishable under 23 k 24 Viet. c. 8, 
s. 2. — R. V. Wilkins (1861), J.e. k Ca. 89; 31 
L. ,1. M. C. 72 ; 5 L. T. 330 ; 25 J. P. 773 ; 7 Jur. 
N. 8. 1128 ; 10 W. H. 62 ; 9 Cox, C. C. 20, C. C. K. 

9189. Result other than intended.] — Tul- 

ley V. (JOURIE (1867), 16 L. T. 796 ; 10 CV)x, C'. 0. 
640, N. P. 


Sect. 11.— PROCURING ABORTION. 

SuB-SKCT. 1 . — Supplying Noxious Thing. 

9190. Intention in person supplying sufficient.] 

-In order to constitute the offence of supplying 


PART XXXIII. SECT. 11, SUB-SECT. 1. 

^90 i. Intention in person supplying 
supicierU .] — A man who Hiipplicd dnigrtj 
to a woman & who intended the dni{?8 
used to procure a mi8can‘iag:c is 
yiiilty of an offence apart from any 
intention on the woman's part. — R. r. 
^KIL, (1909J S. R. Q. 225.— AUS. 

If subsiftnee a drug or 


o. 


noxious .] — On an indictment for sup* 
pJyiii«r a drug knowing the same is to be 


used to jirocure miscarriage it is 
immaterial so long as the article 
supplied is a dimg whether it is capable 
of producing miscarriage or not. — 
K. r. DtTtTY (1901), 1 a. R. N. S. W. 
20 ; 18 N. S. W. W. N. 28.— AUS. 

— IMsoner, with 


intent to procure abortion, supplied a 
pregnant woman with two bottles 
full of pills, with directions to take 
twenty-five at a dose, & that they 
would have that effect. Such a 


quantity would be greatly Irritating 
to a pregnant woman, & might 
possibly procure an abortion //r7d ; 
thpe was a supplying of a noxious 
thing W’ith the Intent to procure an 
aboi*tion.— R. r. S’nTi' (1879), 30 C. T. 


1 


q, .1~R. V. ScoTi’ (1912), 

D. L. R. 850, 1167 ; 22 O. W. R. 9. 

CAN. 


1*. Existence of wmnan im- 

material ,] — It is not necessary to prove 
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a noxious substance with the intention that it 
shall be employed in procuring abortion within 
Offences against the Person Act, 1861 (c. 100), 
s. 69, it is not necessary that the intention of 
employing it should exist in the mind of any 
other person than the person supplying it. — R. v, 
Hillman (1863), Le. & Ca. 343 ; 3 New Rep. 
176 ; 33 L. .T. M. C. 60 ; 9 L. T. 518 ; 27 .1. P. 
805 ; 12 W. R. Ill ; 9 Cox, C. C. 386, C. C. R. 
AnnoicUion -PoUd. R. v. Titley (1880), 14 Cox. C. C. 502. 

9191. Pregnancy of woman immaterial.] — Supply- 
ing a noxious tiling to a person with the intent 
that it shall be used by a woman to produce 
abortion is a misdemeanour within Offences against 
the Person Act, 1861 (c. 100), s. 59, although the 
woman for whom it was intended by him was not 
pregnant. — R. v. Titley (1880), 14 Cox, C. C. 502. 

Annotation: — Mentd. R. v. O’Callaghan (1880), 14 Cox, 

C. C. 499. 


SiTB-sECT. 2. — Admin i8TEiiiN(j Noxious Thing. 

See Offences against the Person Act, 1801 
(c. 100), s, 58. 

9192. To a woman — ^Thing must be noxious.] — 

To justify a conviction of a person charged by an 
indictment under Offences against the Person Act, 
1861 (c. 100), s. 59, for supplying a noxious thing 
knowing that the same was intended to be used 
with intent to procure a miscarriage, the drug 
supplied must be of a noxious character. It is 
not sufficient that, though harmless in itself, it 
might, if taken under a b(‘lief that it would pro- 
cure miscarriage, by a(;ting on the imagination 
produce that result. — K. r. Isaacs (1862), Re. 

(-a. 220 ; 1 New Rep. 67 ; 32 L, J. M. (\ 52 ; 7 
L. T. 365 ; 9 .7ur. N. S. 212 ; U W. R. 95 ; 9 
Cox, (’. C. 228, C. (\ R. 

Annotation : — Distd. 11. v. C’rainp (1880), 5 Q. B. D. 307. 

9193. .J — A person who incites a 

woman to administer to hei'self a tiling that, to 
Ills knowledge, is not in fact noxious or capable 
of procuring abortion, but which ho knows .she 
will take in the belief that it is capable of pro- 
curing abortion, is not guilty of inciting her to 
attempt to commit the crime within Offences 
against the Person Act, 1861 (c. 100), s. 58. But 
the woman who takes the thing, in the belief that 
it- is capable of procuring abortion, thougli in 
fact it is not capable of so doing, is guilty of the 
attempt to commit t he crime. 

SembJe : if the person who incites the woman to 
take the tiling believes the thing to be noxious or 
capable of procuring abortion, he is guilty of 
inciting her to attempt to commit the crime, 


although, owing to facts being otherwise than he 
believed, the commission of the crime in the 
manner proposed was impossible. — R. v. Brown 
(1899), 63 J. P. 790. 

Annotation : — ^Mentd. R. v. Jones (1901), 18 T. L. R. 166. 

9194. ,] — To constitute an offence 

under Offences against the Person Act, 1861 
(c. 100), s. 58, there must be evidence that the 
person charged administered to or caused the 
woman to take a noxious drug (Lord Alvbr- 
8TONE, C.J.). — R. V. Turner (1910), 4 Or. App. 
Rep. 203, C. 0. A. 

9195. Thing taken not noxious — Belief of 

noxiousness by accused.] — R. v. Brown, No. 9193, 
ante. 

9196. Quantity of drug affecting liability — 

Small quantity harmless.] — A small quantity of 
savin, not sufficient to do more than produce a 
little disturbance in the stomach, is not a noxious 
tiling within 7 Will. 4 A: 1 VTct. c. 85, s. 6. — 
R. V. Perry (1847), 8 L. T. O. 8. 539 ; 2 Cox, 
C. C. 223. 

Annotation: — ^Refd. R. v. Cramp (1880), 5 Q. B. D. 307. 

9197. Large quantity harmful.] 

— Prisoner was convicted, under Offences against 
the Person Act, 1861 (c. 100), s. 58, of having 
feloniously & unlawfully caused to be taken by V. 
a certain noxious thing, to wit, half an ounce of 
oil of juniper, with intent to procure the mis- 
carriage of V. It was proved that quantities of 
oil of juniper considerably less than lialf an ounce 
arc commonly taken medicinally without any bad 
effect, but tliat a half ounce produces ill effects, 
<fc is to a pregnant woman dangerous. The 
question reserved was whetlier there was eiddence 
tliat the half ounce of oil of juniper was a noxious 
thing within the statute : — Held : there w'as 
e\dderice that it w^as a noxious thing within the 
statute, &: the conviction was right. — R. v. (^ramp 
( 1880), 5 Q. B. I). 307 ; 49 L. .1. M. C. 44 ; 42 
L. T. 442 ; 44 .1. P. 411 ; 28 W. R. 701 ; 14 Cox, 
C. C. 401, C. C. K. 

Annotations : — Apld. R. r. Brown (1899), 03 J. P. 790. 

Reid. R. r. Bickley (1909), 2 Cr. App. Rep. 53 ; R. v. 

Turner (1910), 4 C'r. App. Hep. 203. Mentd. R. r. Tate, 

[1908] 2 K. B. 680. 

9198. Knowledge of noxiousness.] — O. 

became engaged to be married to a young woman 
who thought he was a bachelor, <te relations took 
place between them. Later she began to suspect 
that she w'as pregnant & she wu’ote to him asking 
him to marry her. In reply he wrote, “ I am 
getting you some pills to-morrow & if that does 
j not move it we shall have to get married quietly 
' very soon.” He got her some pills & medicine. 

I The girl took the pills & some of the medicine. 


the oxlrttcnco of a woman for whose 
use the druff was supplied. It is 
HUttlchuit to prove that the druj? was 
supplied with the intent that it 
should be used for an unlawful purpose 
or with the belief that the pei'son to 
whom it is supplied intends to use it 
for such piuTosc. — R. v. Duake (1887), 
13 V. L. K. 498.— AUS. 

g, lnt4'niion of person supplied 

immaterial.] — A pern)!! supplying 
a noxious thing to another person 
who states that It is required for 
the purpose of procuring the mis- 
carriage of a woman, even if it Is not 
intended for that purpose, & there is 
no woman in exisCence on whom the 
thing could bo used, is guilty of an 
offence under (Viminal Code Act, 
1 893, s. 203. — R. V. Nosworthy (1907 ), 
20 N. Z. L. R. 536.— N.Z. 


t. .] — If a person unlawfully 

supplies a thing which he believes 
to be noxious, that is to say, capalde 
of producing a miscarriage, fully used 
with intent to procure the miscarriage 
of a woman, he is guilty of an attempt 
to commit the offence defined by 
Criminal Code Act, 1893, e. 203. — 

R. i\ Austin (1905), 24 N. Z. 1j. R. 
983.— N.Z. 

a. Though thing mipplied in- 

noj'ious,] — A person is guilty of the 
offenci^ of attempting to procure a 
noxious thing even if the thing pro- 
cured is innoxious. — R. v. Thompson 
(1911), 30 N. Z. L. R. 690.— N.Z. 

9191 i. Pregnoncy of woman im- 
ynxiterial.] — An accused can bo con- 
victed of an attempt to procure 
abortion, although there is no proof 
that the person on w'hoiu such attempt 


was made was pregnant. — R. 
Freestone (1913), T. P. D. 758. 

S. AF. 

PART XXXIII. SECT. 11. SUB-SECT. 2. 

9192 i. To a woman — Thing mnst he 
noxious .] — Whore accnseil is charged 
with procuring abortion by means of 
a drug, it is essential to prove that the 
drug used was a noxious drug & one 
which was capable of procuring 
abortion. — H. v. Freestone (1913), 

T. P. D. 758.-H5. AF. 

b. Evidence of attempt only — 

Svbstanee not proved noxious.] — Whore, 
after a conviction on a charge of 
attempting to administer a drug or 
other noxious thing with intent to 
procure a miscarriage, the record 
discloses sufficient evidence to justify 
the luforonce that accused attempted 
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SecU 11. — Procuring abortion: Sub-sects. 2 <&: S, 
Sfiri. 12 : S^-secis. 1 <&: 2.1 

but afterwards threw the rest of the latter away. 
Later she found that O. was a married man. He 
was arrested indicted for attempting ^ to^ ad- 
minister noxious things to the girl & for inciting 
her to attempt to administer to herself noxious 
things with intent to procure her own miscarriage. 
Counsel for piosecution intimated that there was 
no evidence that he could put before the jury to 
show that the medicine & pills were noxious. 
Rowlatt, J., in the coui'se of his summing up, 
directed the jui*y that the substantial question 
was whether the things were noxious in the sense 
of being abortives to O.’s knowledge. The jury 
found O. not guilty. — R. v. Osborn (1919), 84 
J. P. 63. 

9199. Proof of noxiousness — Necessity for.] 

— R. i\ Osborn, No. 9198, ante. 

9200. From result.] — H. on being 

visited by a female then pregnant of a child, & 
the father of the child, said he would give her some 
stutT which would put her right, & gave it to her, 
& she took it two or three times, & it made her 
very ill. H. also by appointment got a woman, 

B. , to take the female home with her, & both II. 
& B. gave more of the stuff, & the female had at 
last a miscarriage, being attended by B. : — 
Held : there \ras evidence that the stuff given 
was a noxious thing, & B. was an accessory 
before the fact to the administration of such 
noxious thing within Offences against the Person 
Act, 1861 (c. 100), s. 58.~R. r. Hollis (1873), 28 
L. T. 455; 37 J. P. 582 ; 12 Cox, C. 0. 463, 

C. C, R. 

9201. Nature of things administered — 

After offence charged.] — On the trial of an indict- 
ment under Offences against the Person Act, 1861 
(c. 100), s. 58, for administering a noxious thing 
to the jurors unknown, evidence of the nature of 
a noxious thing administered after the date charged 
in the indictment, but containing a common 
ingredient with that charged, is admissible to 
prove the nature of that admirdst ered on the 
earlier date. 

Wliere there has been a series of attempts to 
procure abortion, evidence of these is admissible 
to prove that a drug administered on a certain 
occasion was administered with that intent. — 
R. V. Palm (1910), 4 Cr. App. Rep. 253, 0. C. A. 
Amwtalion : — Mentd. Fw. v. Starkie, [19221 2 K. B. 275. 

9202. “ Causing to be taken ” — Absence 

of accused at time.] — Prisoner was convicted on 
an indictment, under 7 Will. 4 & 1 Viet. c. 85, 
s. 6, for adndrustering & causing to be taken by 
C. certain poison with intent to procure her mis- 
carriage. It appeared that C. being pregnant 
applied to prisoner to get her something to procure 
miscarriage, & that prisoner did procure a drug 
which drug was given by prisoner to C. & taken 
by her with intent to procure, & did in fact procure 
miscarriage ; but that the taking by C. was not 
in the presence of prisoner ; — Held : the con- 
viction was right inasmuch as there was a “ causing 
to be taken ” within the meaning of the statute. — 


B. V. Wilson (1856), Dears. & B. 127 ; 26 L. J.M. C. 
18 ; 28 L. T. O. S. 109 ; 20 J. P. 774 ; 2 Jur. N. 8. 
1146 ; 6 W. R. 70 ; 7 Cox, C. C. 190, 0. 0. B. 

Annotaiiona : — ^FoUd. R. t?. Farrow (1857), Doaxs. & B. 164. 

Refd. K. V. Clarence (1888), 22 Q. B. D. 23. 

9203. .] — Prisoner was con- 

victed on an indictment, under 7 Will. 4 & 1 Viet, 
c. 85, s. 6, containing several counts, for administer- 
ing & causing to be taken by C. certain noxious 
drugs, with intent to procure abortion. Prisoner 
delivered certain drugs to 0. in order that she 
might take them with a view to produce abortion, 
& told her where she could procure other drugs 
with the same view. The last-mentioned drugs 
were procured by C. & afterwards made into pills 
by prisoner, C, did, for the purpose aforesaid, 
take not only the drugs so delivered to her by 
prisoner, but also the drugs so procured by C. & 
made into pills by prisoner. Enough of each was 
taken to be noxious, but it did not appear that 
prisoner was present when any of the drugs were 
taken ; — Held : the conviction was right. — R. v. 
Farrow (1857), Dears. & B. 164 ; 28 L. T. O. S. 
311 ; 21 J. P. 118 ; 3 .Tur. N. S. 167 ; 5 W. R. 
269, 0. C. R. 

9204. By woman to herself — Thing not noxious 
— Offence of attempt.] — R. v. Brown, No. 9193, 
ante. 

9206. Conspiracy to procure abortion — Woman 
not pregnant.] — R. r. Whitchurch, No. 9206, yosi. 

As to evidence of other acts of accused, see 
Part XII., vSect. 4, sub-sect. 2, B. (/?), ii., ante. 

As to what amounts to administration, sec 
Sect. 7, sub-sect. 1, ante. 


Sub-sect. 3. — Using Instruments. 

See Offences against the Person Act, 1861 
(c. 100), s. 58. 

9206. Woman not pregnant — Conspiracy with 
others — Offence if acting alone.] — W. & another 
man agi*eed with a woman, supposed to be preg- 
nant, to procui'e abortion by administering 
noxious things & using instruments. (Certain 
drugs & instruments were used with her consent, 
but she was not, in fact, pregnant. All were con- 
victed of the conspiracy: — Held: the conviction 
was good against tlie w^oman, though if she had 
done the same tilings acting alone no offence would 
have been committed. — R. v. Whitchurch (1890), 
24 Q. B. T). 420 ; 59 L. J. M. C. 77 ; 62 L. T. 124 ; 
.54 .1. P. 472 ; 0 T. L. R. 177 ; 16 Oox, C. 0. 743, 
U. C. R. 

Aniudniion: — Consd. R. v. Mackenzie & Higgirisou (1910), 

75 J. P. 159. 

9207. Aiding & abetting.] — An indict- 

ment against a woman for aiding A: abetting 
another i>erson in unlawfully using an instiTiment 
upon her did not aver that she was with child : — 
Held : she could be convicted of aiding & abetting 
the felony under Offences against the Person Act, 
1861 (c. 100), s. 58. — R. v. SocKE^rr (1908), 72 
J. P. 428 ; 24 T. L. R. 893 ; 52 Sol. Jo. 729 ; 1 
Cr. App. Rep. 101, C. C. A. 


to obtain noxious substances from a 
physician, that he believed that he 
had got them, & that he tried to 
get the woman to take them : — HeUi : 
the conviction should be sustained, 
although the charge to the jury, 
apparently overlooking the fact that 
the charge against accused was one of 
au attempt onljs submitted to it the 
(luestion whether the substances were 
in fact drugs or other noxious things, 


& there was not suificiont evidence to 
support a reasonable Inference to that 
effect. — K. V, Pkttibonk, il918] 2 
W. W. H. 806 ; 13 Alta. L. H. 463 ; 
41 D. L. K. 411.— CAN. 


PART XXXIII. SECT. 11, SUB-SECT. 8. 

c. Intention of person jnrocuring in- 
struments sufficient.] — A conviction 


for procuring an instrument knowing 
that the same is intended to be un- 
lawfully used with Intent to procuiH? 
the miscarriage of a woman Is good If 
the evidence shows that prisoner 
intended the Instrument to be used 
for that purpose, although there was 
no intention on the part of the woman 
to use It or allow it to be used. — ll. v. 
Scully (1903), 23 N. Z. L. K. 380.-- 
N.Z. 
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Part XXXIII. — Offences against the Person. 


Sbct. 12.— CONCEAUMENT OF BIRTH. 

Sdb-sect. 1. — The Body. 

See OjBfencea against the Person Act, 1861 

(c. 100), s. 60. 

9208. What is a child — Still-born child.] — A 

woman may be found guilty of concealment within 
43 Geo. 3, c. 68, s. 3, though, from appearances, 
it is probable the child was still bom, k, although 
the birth was probably known to an accomplice. — 
R. V. Cornwall (1817), Russ. &; Ry. 336, C. C. R. 

9209. -.] — R. V, PpjRKiNs, No. 9218, 
post, 

9210. -.] — R. V. CoxHEAD, No. 9224, 
post 

9211. — Premature birth.] — On a charge of 
concealment of birth it must appear that the 
child had gone such a time in its mother’.s womb 
that it would in the ordinary course of tilings, 
when born, have had a fair chance of life. Under 
seven mont^hs, it may be fairly presumed that it 
would not be born alive. — R. v. Beuhijman (1854), 
6 Cox, C. C. 388. 

Annotation : — Mentd. Ibrahim v. R., [1914] A. C. 599. 

9212. .] — R. V, CoLMEK (1864), 9 

Cox, C. C. 506. 

Annotation : — Mentd. R. t\ Marriott (1911), 75 J. P. 288. 

9213. .] — R. V. Hewitt & Sauth 

(1866), 4 F. & F. 1101. 

9214. Whether body must be found.] — In order 
to convict a woman of attempting to conceal the 
birth of her child, a dead body must be found, & 
must be identified as that of the child of which 
she is alleged to have been delivered. 

A woman apparently pregnant, while staying at 
an inn at Statlord, received by post, on Aug. 28, 
1870, a Rugby newspaper, with the Rugby post- 
mark upon it. On the same day her appearance 
^ the state of her room seemed to indicate that 
she had been delivered of a child. She left for 
Shrewsbury next morning, carrying a parcel. 
That afternoon a parcel was found in a waiting 
room at Stafford station. It was the dead body 
of a newly born child, wrapped in a Rugby 
Gazette of Aug. 27, 1870, bearing the Rugby 
postmark. Tliei*e is a railway from Stafford to 
Shrewsbury, but no proof was given of the woman 
having been at Stafford Station : — Held : this 
evidence was insufficient to identify the body 
found as the child of which the woman was said 
to have been delivered, & would not, therefore, 
justify her conviction for concealment of birth. — 
R. V. WlLlJAMS (1871), 11 Cox, C. C. 684. 

9215. Ck>nfession of accused.] — R. r. Ker- 

8ICY, No. 8262, mile. 

9216. Identification of body.] — R. v, Williams, 
No. 9214, a7ilc. 


SuB-sEcrr. 2 . — Death and Disposition. 

9217. Proof of death of child necessary.] — R. v. 

Davis (1829), 1 Russell on Crimes & Misde- 
meanours, 8th ed. 740. 

9218. .] — ^An indictment for endeavouring 

to conceal the birth of a child must show that the 
child w^ dead ; though, whether it died before 
or after its birth need not be proved (Parke, J.). — 
R. V, Perkins (1830), 1 Lew. C. C. 44. 

9219. Disposition of living chfid — Subsequent 
death.] — A woman who places a living child in a 
place of concealment, &: on subsequently revisiting 
that place finds the child dead & leaves it there, 
is guilty of concealing the birth of a child, by a 
secret disposal of the dead body, within 9 Geo. 4, 
c. 31 , s. 14, although she does not actually remove 
the body, but merely replaces the clothing or 
other articles with which the concealment was 
effected or assisted. — R. v, Hughes (1850), 4 
Cox, 0. C. 447. 

Annotation : — ^Refd. R. v. Perry (1855), 6 Cox, C. C. 531. 

9220. -.] — A woman delivered of a 
child born alive, endeavoured to conceal the birth 
thereof, by depositing the child while alive in a 
corner of a field, leaving the infant to die from 
exposure, which it did, & the dead body was after- 
wards found in the corner : — Held : she could not 
be convicted of concealing the birth of the child 
under Offences against the Person Act, 1861 
(c. 100), s. 60.— K. r. May (1867), 16 L. T. 362 ; 
31 J. P. 356 ; 15 W* R- 751 ; 10 Cox, C. C. 448, 
C. C. K. 

9221. Act of disposition essential— Discovery of 
body in attic.] — On an indictment against the 
mother for the murder of her illegitimate child, it 
appeared that the body of the child was found, 
a few hoius after its birth, on the fioor of an attic 
in a house where prisoner lived as domestic ser- 
vant, the head severed from the body, & both 
lying in sheets wliich had been removed from the 
bedroom below, wliicli was occupied by prisoner 
& her mistress, & where there was evidence to 
sliow that the birth had taken place, but it was 
doubtful whether the severance of the head from 
the body was effected there or in the attic : — 
Held : there was no evidence to warrant the jury 
in finding a verdict for the statutable misde- 
meanour of endeavouring to conceal the birth. — 
R. r. Goode (1853), 6 Cox, C. C. 318. 

9222. Discovery of body in privy.] — In a 

case of concealment of birth under 9 Geo. 4, c. 31, 
s. 14, it is essential to the commission of the 
offence that prisoner should have done some act 
of disposal of the body after the child was dead. 
Therefore, if prisoner liad gone to a privy for 
another purpose, & the child came from her 
unawares, & fell into the soil & was suffocated, 


PART XXXIII. SECT. 12, SUB-SECT. 1. 

9208 i. What is a child — Stilhhorn 
cfiild.] — Jui*y may lind accused guilty 
of ooncoalnient of birth of her child, 
although the child was not born alive. — 
R. r. Donohue, 11914) V. L. 11. 195. — 
AUS. 

9214 i. Whether body must be found, ] — 
111 a charge of concoalment of birth It 
is not necessary that the dead body of 
the child should be found & Identified. 
— R. V, Brown (1911), 31 N. Z. L. R. 
225.— N.Z. 

9216 i. Identification of body.] — On a 
charge of conoealinout of birth it is 
nooessary that the body found should 
be identifled with the child borne by 
prisoner. — K. v. Fono Chong ( 1888 ), 
6 N. Z. L. R. 874.— N.Z. 


9216 ii. .] — In a charge of con- 
cealment of birth it is not necessary 
that the dead body of the child should 
be found & identified. — R. r. Brown 
(1911), 31 N. Z. L. R. 225.— N.Z. 

PART XXXlll. SECT. 12, SUB-SECT. 2. 

d. What amounts to.} — Prisoner, two 
hours after her confinement, sent for 
her mistress. In the prc^sence of a 
constable she denied that she had been 
confined. Upon being required to 
leave her bod she did so with the 
bedclothes wTappod around her & sat 
on a chair enveloped in them. No 
body was found in or about the bed. 
Prisoner, being ordered to leave the 
clothes & ivturn to bed, at first ob- 
jected, but afterwards having con- 
fessed to her mistress that she had 


been confined complied with the order 
& the dead body of the child was at 
once seen among the bedclothes on 
the floor ; — Held : there was evidence 
to go to the jury of a secret disposition 
of the body. — R. i\ Nardkx (1873), 
12 N. S. W. S. C. II. 160.— AUS. 

9217 i. Proof of death of child neceS’ 
sary .] — On an indictment for en- 
deavouring to conceal the birth of a 
child, by a secret disposition of the 
dead body of the child, the evidence 
for the proscicutlon having failed to 
prove the death of the chikl, the con- 
viction was quashed. — R. r. Bell 
(1874), I. R. 8 C. L. 542.— IR. 

e. Act of disposition essential ,] — In 
an indictment charging concealment of 
birth, in order to sustain the Indict- 
ment evidence of the disposal of tho 
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Sect* 12, — Coyiceahmnt of birth : Sub-sects, 2 3.] 

she must be acquitted of this charge, notwith- 
standing her denial of the birth of the child. — 
R. V. Turner (1839), 8 C. P. 755. 

9223. .] — To support an indictment 

for concealing the birth of a child, it is necessary 
to prove some act of concealment by prisoner. — 
R. V. Derham (1843), 1 Cox, C. 0. 50. 

9224. .] — An indictment on 9 Geo. 4, 

c. 31, s. 14, for endeavouring to conceal the birth 
of a dead child, need not state whether the child 
died before, at, or after its birth. 

If the body of the child was found lying on the 
soil, immediately under the seat of a privy, it is 
a question for the jury, whether it was thrown 
there for the purpose of concealment, or whether 
it came from the mother unawares when she was 
there for another purpose ; but the judge on such 
evidence will not stop the case. — R. v, (’oxhead 
( 1845), 1 Car. & Kir. 623. 

9225. .] — On an indictment against 

the mother for the concealment of the birth of her 
iUegitimate child, it appeared that the body of the 
child was found, three days after it was born, 
beliind the door of the privy belonging to the house 
where she lived as domestic servant, in a tub 
covered over with a small cloth : — Held : there 
was no conclusive evidence to warrant the jury 
in finding a verdict for concealment of birth. — 
R. r. Opie (1860), 8 Cox, C. C. 332. 

9226. Disposition must be by accused.] — R. v, 
Derhaai, No. 9223, ante. 

9227. Or by agent of accused.] — A woman 

who was delivered of a child, which died soon 
after its birth, concurred with her paranaour in 
endeavouring to conceal the birth, & he, in con- 
sequence of her persuasion, she remaining in bed, 
took the body & buried it in a field, intending 
thereby t o conceal the birth : — Held : she could j 
be con\dcted of endeavouring to conceal the birth, | 
under 9 Geo. 4, c. 31, s. 14, & he of counselling, ; 
aiding, & abetting her in the offence, under sect. 31 
of the same statute. — R. v. Bird (1849), 2 Car. <fe 
Kir. 817. 

9228. .]— If a woman be delivered of 

a child, which is dead, & a man take the body & 
secretly bury it, she is indictable for the con- 
cealment by secret burying, under 9 Geo. 4, c. 31, 
s. 14, & he for aiding & abetting her, under sect. 31, 
if there was a common purpose in both in thus 
endeavouiing to conceal the birth of the child ; 
but the jury must be satisfied not only that she 
wished to conceal the birth, but was a party to 
the carrying that wish into effect by the secret 
burial by the hand of the man in pursuance of a 
common design between them. — R. v. Skelton 
(1850), 3 Car. & Kir. 119. 


9229. Consent to removal of body by 

I others.] — Mere proof that a woman was delivered 

of a child &> allowed two others to take away its 
body ; — Held : insufficient to sustain an indict- 
ment against her for concealment of birth. — R. v. 
Bate (1871), 11 Cox, 0. C. 680. 

9230. Complete disposition essential.] — In order 
to convict a woman under 9 Geo. 4, c. 31, s. 14, 
the body of the child must be completely disposed 
of. A prisoner found with the body still in her 
possession, though about to dispose of it, cannot 
be convicted. —R. v. Snell (1837), 2 Mood. & R. 
44, N. P. 

Annotations: — Dbtd. R. v. Famham (1845), 1 Cox, C. C. 
349. Reid. R. r. Goldthorpe (1841), 2 Mood. C. C. 244. 

9231. Whether final disposition essential.] — 

On an indictment for concealing the birth of a 
child, a final disposing of t he body must be shown ; 
hiding the body in a place from which a further 
i*emoval is contemplated will not support the 
indictment. — R. v, Asii (1840), 2 Mood. <& R. 294, 
N. P. 

Annotations: — Dbtd. R. v. Famham (1845), 1 Cox, C. C. 
349. Refd. n. V. Goldthorpe (1841), 2 Mood. C. C. 244. 

9232. -.]— R. V, Beu. (1841), 2 Mood. & R. 
294, n., N. P. 

9233. .] — In order to support an indict- 

ment under 9 Geo. 4, c. 31 : — Held : evidence of 
a temporary concealment of the body would not 
satisfy the language of the statute ; but there 
should be evidence of a secret burial, or a disposal 
of the dead body in some place of concealment, 
from which a jury might infer that the party nevei- 
intended the dead body should be removed. — R. 
V, Alton (1841), 5 J. P. 194. 

9234. .]~~R. V. Watkins (1841), 1 Russell 

on Crimes & Misdemeanours, 4th ed. p. 777. 
Annotation : — Reid. R. v. Famham (1815), 9 J. P. 234. 

9235. — .]~If a woman endeavour to con- 
ceal the birth of her child, by placing the dead 
body of the child between a bed A a mattress, 
this is a sufficient disposing of the dead body to 
constitute an offence within 9 Geo. 4, c. 31, s. 14, 
& it is not essential to such an offence that the 
dead body should either be put in some place 
intended for its final deposit, or be buried or 
destroyed. — R. v. Goldthorpe (1841), (W. & M. 
335 ; 2 Mood. C. C. 214, (\ V. R. 

Annotations: — Consd. R. v. Famham (1845), 9 J. P. 231; 
R. V. Perry (1855), 6 Cox, C. C. 531. 

9236. .J — Any concealment or disposition 

of the dead body of a child, whether it be final or 
temporary, is within 9 Geo. 4, c. 31, s. 14. — R. v, 
Farnham (1845), 9 ,1. P. 234 ; 1 Cox, C. C. 349. 

Annotation : — Reid. R. v. Perry (1855), 6 Cox, C. C. 531. 

9237. .] — Prisoner, the mother of a child of 


body with a view of concealing must 
be clearly established.- R. v. Tbaveus 
(1890), 4 Nfld. L. R. 521.--NFLD. 

authorise a convic- 
tion for 'concealing the birth, or 
an indictment for the murder of an 
infant child, the jury must find that 
prisoner was delivered of the child, 
& that she did, by secret burying or 
otherwise disposing of the dead body 
of said child, endeavour to conceal th(5 
birth thereof.-— Bunion’s Case (1842), 
Ir. Cir. Rep. 719. — IR. 

g. .] — Upon an indictment for 

concealing the birth of a child, it is 
necessary to show how the body of 
the child was disposed of. — K. v. 
M‘Kenna (1840), 1 Craw. & D. 399. — 
IR. 

h. — Upon an indictment for 


endeavouring to conceal the birth of 
a dead child, the secret disposition 
of the body is of the essence of the 
offence, & must be averred in the 
Indictment. — K. r. O’Connok (1887), 
6 N. Z. L. R. 197.— N.Z. 

9229 i. IHsposition must be by ac- 
cused — Consent to removal of body by 
others.] — On an Indictment for con- 
cealing the birth of a chUd, there was 
no evidence that prisoner concealed 
the child herself : — Held : assent to 
the concealment by another person 
w'ould sustain the indictment. — Tut- 
TON’s Case (1841), Ir. Cir. Rep. 73. — 
IR. 

9229 ii. .] — Accused, 

charged with the murder of her newly - 
bom child, alleged that the child was 
strangled in her presence by N., a 


witness for the Crown : — Held : if 
accused stood by, consenting to her 
child being killed, being able by word 
or deed to prevent its death, she 
was guilty of murder as a party to 
the offence. — U. v. Oanvana (1917), 
E. D. L. 319.— S. AF. 

9230 i. Complete disposition essential,] 
— All indictment for concealing the 
birth of a chUd : — Held : not to i)o 
sustained by evidence which proved 
only a temporary, not a permanent, 
concealment of the body. — Ii. v, Nolan 
(1841), 2 Leg. Rep. 163.~IR. 

9230 ii. .] — In order to sustain 

an indictment for concealing the birth 
of a child, there must be a permanent 
disposal of the body proved ; a 
temporary hiding will not be sufficient. 
— Byrne’s Case (1842), Ir. Cir. Rep. 
392.— IR. 
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which she had been recently delivered, with the 
intention of concealing the dead body of the child 
from a surgeon, placed it under a bolst-er on which 
she laid her head. It was assumed in the case 
that she meant to remove the body elsewhere 
when an opportunity occurred ; — Held : she was 
upon these facts properly convicted of endeavour- 
ing to conceal the birth of the child by secretly 
disposing of the dead body, as it is not necessary 
in order to constitute that offence under 9 Geo. 4, 
c. 31, s. 14, that the body should be put in a place 
which is intended to be the place of its final 
deposit. 

A temporary disposition of the body in order to 
conceal the birth is sufficient. — R. v. Perry 
(1855), Deai-s. (\ C. 471 ; 24 L. .1. M. C. 137 ; 25 
L. T. O. S. 134 ; 19 J. P. 294 ; 1 Jur. N. S. 408 ; 
3 W. K. 404 ; 3 C, L. R. 091 ; 0 Cox, C. C. 531, 
0. C. R. 

Annotation : — Dbtd. 11. v. Opie (1860), 8 Cox, C’. C. 332. 


Sub-sect. 3. — The Conce.^13ient. 

9238 . Concealment essential.] — R. v. Deihiam, 
No. 9223, ante. 

9239 . From world at large — Not from par- 

ticular individual.] — The object of 9 Geo. 4, c. 31, 
s. 14. is t o check the endeavour to conceal the birth 
of children from the world at large. The com- 
munication of pregnancy A delivei’y to a confidant, 
does not therefore take the case out of th(^ statute ; 
but if prisoner be shown to hav(‘ endeavoured to 
conceal the birth from any particular individual 
alone, & not from tlie world at large, the case is 
not ^vitllin the statute. 

Where therefore it appeared that prisoner in 
concealing the birth of her cliild, was actuated 
solely by a fear of provoking her father : — Held : 
she was entitl(‘d to an acquittal. — R. r. Morris 
( 1818), 12 J. P. 251 ; 2 (^ox, 0. C. 189. 

9240 . — — .] — If the mother causes the 

body of her child to be secretly buried with a view 
to conceal birth, she may b(‘ convicted of con- 
cealment under 9 Geo. 4, c. 31, s. 14, though she 
may hav(* previously allowed the liirt li to be known 
to some x^ersons. — R, c. Douolas (1830), 1 Mood. 
C. (\ 480, C. C. R. 

9241 . Though birth known.] — R. v, Corn- 

WALU, No. 9208, a)itc. 

9242 . What amounts to concealment — In un- 
locked box.] — R. V. PouuToN, No. 8252, ante. 

9243 . .] — R. V. Watkins, No. 9234, 

ante, 

9244 . .] — The endeavour to conceal 

the birth of a child by a secret disposition of the 
d(!ad body within Offences against the Person Act, 
1801 (c. 100), s. 00, must be by putting it into some 
place where it is not likely to be found. Placing 
it in an open box in prisonei‘’s bedroom, <fe after- 
wards, on inquiry by the medical man, informing 
liim that the child was in the box where it was 


found, is not a secret disposition within the statute. 
— R. r. Sleep (1804), 9 Cox, 0. C. 559. 

9245. .] — Leaving the dead body of 

a cliild in two boxes, closed but not locked or 
fastened, one being placed inside the other in a 
bedroom, but in such a position as to attract 
the attention of those who daily resorted to the 
room, is not a secret disposition of the body within 
Offences against the Person Act, 1861 (c. 100), 
s. 60. — R. V, George (1868), 11 Cox, C. 0. 41. 

9246. .] — Although the fact of 

risoner having placed the dead body of her newly 
orn child in an unlocked box is not of itself suffi- 
cient evidence of concealment of birth within 
Offences against the Pei*son Act, 1861 (c. 100), 
s. 60, yet all the attendant circumstances of the 
case must be taken into consideration, in order 
to determine whether or not an offence under the 
above-mentioned section of the statute has been 
committed.— R. i;. Cook (1870), 22 L. T. 216 ; 11 
Cox, C. C. 542. 

9247. In bed.] — A woman was delivered 

of a child, whose dead body was found at her 
father’s house in a bed among the feathers. There 
was no evidence to show who xdRced it there, but 
it being proved that tlie woman had sent for a 
surgeon at the time of her confinement, & had 
]:) repared child’s clothes, the judge directed an 
acquittal on the cliarge of endeavouring to conceal 
the birth.— R. v. IIigley (1830), 4 C. A P. 366. 

9248. .] — R. V. Goldthorpe, No. 9235, 

ante, 

9249. .] — R. V. Perry, No. 9237, ante. 

9250. .] — In a charge of concealment 

of birth under Offences against the Pei'son Act, 
1861 (c. 100), s. 60, prosecution must prove not 
only the concealment of the fact of tlie birth, but 
also that that concealment was carried out. by 
the secret disposition of the dead body of tlie 
child. 

So where a woman was delivered of a child, A 
X>iit its body uiion her bed, A covered it over with 
a petticoat, where it was subsequently found by a 
X3ol iceman who had been fetched by a woman who 
liad been in the room where the bed was, but had 
not seen the child, the jury were directed to 
acipiit deft. — R. v. Rosenberg (1906), 70 J. 1*. 
261. 

9251. In cellar.] — R. r. Veaty (1910), 74 

J. P. Jo. 352. 

9252. In dustbin.] — On an indictment for 

secretly disposing of the dead body of a bastard 
child, witli intent to conceal its birtli, it is a ques- 
tion of law for the judge, whether there has been 
a secret disposing of the body, /.(?., a disposing of 
it in such a place as that the offence may have 
been committed ; A a dustbin is such a place ; 
but it is for the jury whether there has been such 
a disposing of the body by prisoner, with such an 
intent ; A they must be satisfied that prisoner so 
disposed of it, or was a party to such a disposition 
of it, with that intent. — R. v. Clarke (1866), 4 
F. A F. 1040. 


PART XXXIII. SECT. 12, SUB-SECT. 3. 

k. What amounts to concealment .] — 
On an indictment for concealing the 
birUi of a child it appeared that 
prisoner, who lived alone, had placed 
the dead body of the child behind a 
trunk in the room she occupied, 
between the trunk A the wall. On 
being charged with having had a child 
she denied it, saying she was sufleiing 
from cramps, & it was only aft-er the 
doctor who was called in had informed 

J. — VOL. XV. 


her that he know that she had been 
delivered of a child, A on being pressed 
by one of the women present, that she 
pointed out where the body was, A 
the woman went A got it, ITntil so 
pointed out the body could not be 
seen by any one in the room : — Held : 
the evidence W’as sufflclent to go to a 
jury ; A prisoner was found guilty. — 
U. PicHfi: (1879), 30 C. P. 409.— 
CAN. 

1. — On an indictment for 

concealing the birth of her child, it 


was objected, that as it appeared that 
prisoner was delivered in the presence 
of her sisttM*, thei*o was no ovldenco of 
concealment : — Held : there was evi- 
dence of concealment to go to the 
jury, & jury returned a verdict of 
guilty. — It. V. Fennell (1838), Craw. 
A D. Abr. C. 301.— IR. 

m. .] — Although the child be 

laid in such a position that it does not 
necessarily follow that concealment was 
intended, 3^et if the jury find that such 
was the lntc*iition of the mother, it 

R 
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Seci*V2, — Concealmeni of birth : Sub-dect*3, Sect 

L 1,A . ] 

92^. Near highway.] — R. r. Nixon (1866), 

4 F. & F. 1040, n. 

Annotations: — Consd. R. t>. Clarko (1866), 4 F, & F, 1040. 

Sd. R. V. Brown (1870), 34 J. P. 436. 

9254. •] — Prisoner was indicted for 

unlawfully exposing the dead body of her infant 
child near a public highway. The jury found that 
the body was exposed by prisoner in a public 
highway ; that the place was one where many 
people were certain to pass & re-pass ; & that the 
exposure was calculated to shock & disgust 
passers-by, & outrage public decency : — Held : 
iirisoner was guilty of a nusiance at common law. — 
R. r. Clakk (1883), 1,5 Gox, 0. 0. 171. 

9255. IR field.] — Prisoner put the dead 

body of her child over a wall 4i feet high, which 
divided a yard from a held. The yard was at the 
back of a public-house & was used by the occupiers 
of that & three other houses. There was no 
thoroughfare into or tlirough the yard, & no 
entrance into it except by a narrow passage from 
the street. Prisoner did not live in any of the 
four houses that had the use of the yard, & she 
must have passed from the street into the yard in 
order to throw the body over the wall. A person 
looking over the wall from the yard would see tlie 
body, but persons going through the yard or using 
it in the ordinary way Avould not see the body. 
The field was a grass field used by a butcher for 
grazing. The field had no gate except from the 
butcher’s yard, & there was no public path 
thi'ougli the field, nor any path in the field that 
would take any one within sight of the body. 
Persons going into the field in thcii- ordinary 
occupation would not go near the body or see it, 
nor would they see it unless they went up to the 
part of tlie wall where the bod}’^ lay. I'he body 
was found by chance by a clxild. There was 
nothing on or over the body, & nothing to conceal 
it except its situation : — Held : there was evidence 
to go to the jury of a secret disposition of the body 
under Otfences against the Person Act, 1861 
(c, 100), s. 60. — R. V. Brown (1870), L. K. 1 
C. C. R. 244 ; 39 I.. J. M. C. 94 ; 22 L. T. 484 ; 
34 J. P. 436 ; 18 W. R. 792 ; 11 Cox, 0. C. 517, 
C. C. R. 

9256. On railway line.] — R. v. (1900), 

70 ,1. P. .To. 545. 


9257, Removal for burial .] — Semhle : 

taking the body away from the place where it was 


bom, to the house of a married sister, living at a 
distance, for the purpose of having it buried 
there in a churchyard, is not a concealment within 
9 Geo. 4, c. 31, s. 14. — R. t?. Watebaob (1846), 6 
L. T. O. S. 528 ; 1 Cox, C. 0. 338. 

Verdict of concealment of birth on charge of 
mujrder, see Nos. 3351-3363, ante. 


Sect. 13.--OFFENCES AGAINST WOMEN AND 

GIRLS. 

Sub-sect. 1. — Rape. 

A, Nature of Offence, 

9258. A felony.] — An indictment for the felony 
of rape still lies against one who ^a^dshes a female 
between the age of twelve & thirteen, notwith- 
standing 38 & 39 Viet. c. 94, s. 4, which enacted 
that whosoever shall unlawfully & carnally know 
& abuse any girl above the age of twelve & under 
the age of thirteen years, wliether wdth or \\dthout. 
her consent, shall be guilty of a misdemeanour. — 
R. T. Dicken (1877), 14 Cox, C. C, 8. 

Annotations FoUd. R. r. Ratcliffe (18S2), 10 Q. B. D. 74. 

Consd. R, c. Williams. [19231 1 K. B. .340. 

9259. .]— 38 & 39 Viet. c. 94, s. 4, which 

enacted tliat whosoever shall unlawfully A 
carnally know A abuse any girl being above the 
age of tweh^e yeai's A under the age of thirteen 
years, whether with or without her consent, shall 
be guilty of a misdemeanour, did not- operate to 
prevent a conviction for felony, under OlTences 
against the Person Act, 1861 (c. 100). s. 48, of a 
person committing a rape upon a girl betw(^en 
those ages. — R. r. Rati jjffk (1882), 10 Q. B. D. 
74 ; 52 L. J. M. 0. 40 ; 47 L. T. 388 ; 15 Cox, 
C. C. 127, C. C. R. 

9260. Previous acts.] — R. r. Actnfrky (1221), 
1 Selden Society's Select Pleas of the Crown, 109. 
Annotation : — Refd. R. V. Osborne, [1905] 1 K. B. 551. 

9261. Act committed notwithstanding resist- 
ance.] — In order to convict on a charge of assault 
with intent to commit rape, the jury must be 
satisfied, not only that prisoner intended to 
gratify his passions on the person of the prosecu- 
trix, but that he intended to do so at all events, 
A notwitlistanding any resistance on her part. — 
R. V. Lloyd (1836), 7 0. A P. 318. 

9262. .] — On a charge of rape, there having 

been to some extent, assent, A it being doubtful 


would seem that the offence is com- 
plete. — K. r. Gogakty (1855), 7 Cox, 

C. C. 107. — IR. 

n. .] — Placing the body of a 

new-born child in a sanitary bucket is 
per se concealment of birth. — K. v. 
M.1DIMETAE (1919), T. P. D. 59. — 

S. AF. 

PART XXXIII. SECT. 13, SUB- 
SECT. 1.— A. 

9260 1. Previous acts .] — R. v. Mad- 
ders (1822), Rowe, 343, 354. — IR. 

9260 ii. .] — Evidence that the 

girl on whom a rape was said to have 
been committed had shortly before 
had voluntary connection with the 
panel: — Held: admissible. — H.M. Ad- 
vocate V . Blair (1844), 2 Broim, 167. 
—SCOT. 

9261 i. Act committed notwithstanding 
r€8isia7ic€.]—The meaning of the words 
that prisoner ** violently & against her 
will feloniously did ravish,*' is, that the 
woman has been quite overcome by 
force or terror, aceompauiod with as 
much resistance on her pait as was 


possible in the circumstances A so 
as to have made the ravishcr see & 
know that she really was resisting to 
the utmost. — R. v. Fick (1866), 16 
C. P. 379.— CAN. 

9261 ii. .] — An indecent assault 

upon a woman docs not amount to an 
attempt to commit rape, unless the 
ct. is satisfied that there was a deter- 
mination in accused to gratify his 
passion at all events, & in spite of all 
resistance. — R. v. Shankar (1881), 
I. L. R. 5 Bom. 403.— IND. 

9261 iii. .] — S. was Indicted for 

rape, & the evidence was that ho went 
into the bed whore D.'s wife was 
asleep, A had connection with her while 
she was asleep : — Held : S. was not 
guilty of rape, inasmuch as such a 
crime implies that some force has been 
used to overcome the opposing will 
of the prosecutrix, & here no force was 
in fact used. — R. v. 8 weenie (1858), 
8 Cox, C. C. 223.— SCOT. 

o. Accused desisting after resis- 
tance.] — Where jury find in a 
prosecution for rape that prisoner 
intended to have connection with 


prosecutrix nolens volens & also that 
he ultimately desisted because he could 
not effect his purpose on account of 
her great resistance : — Held : the 
question was whether prisoner as- 
saulted prosecutrix & at the time of 
the assault intended to have con- 
nection with her against her will. 
Conviction was sustained. — II. r. 
Black Bob (1867), 7 N. 8. W. 8. C. R. 
120.— AUS. 

p. Degree of violence.] — The vio- 
lence necessarily involved In the 
offence of rape does not extend beyond 
tho degree of force which is nocessarj^ 
in order to have carnal knowledge of a 
woman without her consent. — R. v. 
Bourke, [1915] V. L. R. 289. — AUS. 

q. Whether rape can he committed — 
Girl under fourteen.] — Ex p , Wright 
(1896), 34 N. B, R. 127.— CAN. 

r. Meaning of " woman " 
-Criminal Code, art. 266.] — The 

words “ man ” & “ woman ” in Criminal 
Code, art. 266, which defines the 
crime of rape, are to bo taken in a 
general or generic sense as indicating 
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whether the act has been completed* it is neces- 
sary that the jiiry should be satisfied, before they 
convict, either of a rape, or of an assault with 
intent to commit a rape, that prisoner intended, 
not only to commit the act, but did commit it, 
notwithstanding any resistance on the part of the 
prosecutrix. — R. v» Wright (1806), 4 F. & F. 967. 

B, By whom commitied. 

By boys under fourteen.] — Sec Part I., Sect. 5, 
sub-sect. 1, B. (6). 

By husband on wife.] — See No. 9264, post 

Conviction as principal In the second degree.] — 

See Part I., Sect. 6, sub-sect. 3, 0. 

9263. By father.] — The rule now is that the 
connection must be without the consent of the 
person alleged to have been ra\dshed. 

Wliere a father has established a kind of reign 
of terror in his family, & his daughter, under the 
influence of dread & terror, remains passive wliile 
he has connection with her, he may be found guilty 
of rape. — R. v. .Tones (1861), 4 L. T. 151. 


C. Method of Commission . 


See, now, Oflences against the Pei'son Act, 1861, 
(c. 100), s. 631. 

9264. Penetration essential.] — R. r. Audrey 
(Loud) (’astleiiaven’s (Earl) Case (1631), 3 
State Tr. 401; Hut. 115; 1 Hale, P. C. 629; 
123 E. H. 11 to, H. L, 

Annotniions : — Mentd. Grigrfir’s Case (1(J60), T. Raym. 1 ; 
Manby Scot (1663), 1 Keb. 383 ; U. v. Morley (1066), 
6 State Tr. 770 ; Browu’a Case (1673), 1 Veut. 213 ; 
H. V. Warden of tUo Fleet (1609), 12 Mod. Rop. 337 ; 
R. V. Rcadlnt? (nS-l), Lee temp. Hard. 70 ; R. v. Serjeant 
(1826), Ry. & M. 37/2 ; K. v. Story (1840), 13 J. F. 706 ; 
Jlcove V. Wood (1864), 6 IL & S. 364 ; R. v. Clarence 
(1888), 22 Q. 13. D. 23. 


9265. .] — Penetration must be proved on 

an indictment for a rape; & on acquittal for this 
defect, the oll'ender may be indicted for the mis- 
demeanour. — Page’s Case (1633), Cro. Car. .332 ; 
79 E. R. 890. 

9266. .] — It is not necessary, in order to 

complete the offence of rape, that the hymen 
should he ruptured, provided it is clearly proved 
that there was penetration. — R. r. M‘RuE (1838), 
8 0. A P. 611. 

Annotation : — Refd. R. r. Holcroft (1846), 2 Car, & Kir. 341. 


9267. Slightest penetration sufficient.] — R. r. 

Russen (1777), 9 C, & P. 753, n. ; 1 East, P. C. 
438, C. C. R. 

Annotation : — FoUd. R. v. Hughes (1841), 9 C. & P. 752. 


9268. .] — If, on the trial of an indictment 

for carnally knowing A abusing a female, the jury 
are satisfled that, at any time, any part of the 
virile member of prisoner was witliin the tahia of 
the pudendum of the female, no matter how little, 
tliis is sufficient to constitute a penetration, A the 
jury ought to convict prisoner of the complete 
offence. — R. v. Lines (1844), 1 Car. A Kir. 393. 

9269. .] — On an indictment for an assault, 

with intent to commit a rape, the prosecutrix 
stated that deft., her medical man, being in her 
bedroom, directed her to lean forward on a bed, 
that he might apply an injection ; she did so, A 
the injection ha^ng been applied, she found deft, 
was proceeding to have a criminal connection 


with her, upon which she instantly raised herself 
up, & ran out of the room. She stated that deft, 
hod penetrated her person “ a little ; — Held : if 
it had appeared .that deft, had intended to have 
had a criminal connection with the prosecutrix by 
force, the complete offence of rape would, upon 
this evidence, have been proved. — R* v* Stanton 
(1844), 1 Car. & Kir. 415. 

9270. ,] — On an indictment for an assault 

with intent to commit rape, if penetration be 
proved, prisoner cannot be convicted of the 
attempt. 

Under the present state of the law, any penetra^ 
tion is sufficient to convict prisoner of the charge 
of rape (Rolfe, B.). — R. v- Nicholls (1847), 9 
L. T. O. S. 179 ; 2 Cox, C. C. 182. 

9271. Rupture of hymen not necessary.] — 

R. V. M‘Rue, No. 9266, ante. 

9272. .] — Where prisoner was in- 

dicted for carnally knowing a child under ten 
years of age, the capital charge will be supported 
by evidence of entering the body, without proof of 
perfect A absolute penetration, A the absence or 
presence of any hymen is not conclusive either 
way. — K. V, Wyles (1839), 3 J. P, 196. 

9273. .] — In a case of rape, if there 

has been penetration, the jury ought to convict 
of the capital offence, even though the penetration 
has not proceeded to the ruptui'e of the hymen. — 
R. r. Hucjhes (1841), 9 G. A P. 752 ; 2 Mood. C. C. 
190 C. C. R. 

9274. Mere penetration sufficient — Disproof of 
emission immaterial.] — Since 9 Geo, 4, c. 31, the 
offence of rape is made out by proof of penetration 
only ; A in such a case prisoner must be found 
guilt y, although there was no emission, A although 
he did not withdraw himself merely because his 
lust was satisfied.— R. v, Jennings (1829), 4 
C. A P. 249 ; 1 Lew. C. 0. 93. 

9275 . .] — Where, on a charge of rape, 

the jury found that there had been penetration, 
but that there had been no emission from prisoner : 
— Held: prisoner was rightly convicted of the 
rape.— R. v. Oox (1832), 5 C. A P. 297 ; 1 Lew. 
C. C. 94 ; 1 Mood. C. C. 337, C. C. R. 

9276. .] — In a case of rape, since the 

passing of 9 Geo. 4, c. 31, s. 18, the only question 
for the jury is, whether the private parts of the 
man did or did not enter into the person of the 
woman ; A the reason for the limitation to that 
single inquiry seems to be, that it was thought 
that the law was holding itself up to contempt by 
having the subtle A critical subjects of emission, 
etc., discussed before judges A juries. Therefore, 
though it appear from the evidence, beyond all 
possibility of doubt, that the party was disturbed 
immediately after penetration, A before the com- 
pletion of his purpose, yet he must be found guilty 
of having committed the complete offence of rape. 
— R. V, Allen (1839), 9 0. A P. 31. 


D, Coment, 

9277. Consent as a defence.] — R. v, Jones, 

No. 9263, ante, , 

9278 . .] — If there is a probability that the 

jury believed that consent was not a defence to a 
charge of rape the ct. will quash the conviction.-~- 


all males & females of the human race 
& not in a restricted sense as opposed 
to boys & girls. .An indictment for 
rape lies against one who has ravished 
a female under the ago of fourteen 
against her will. — K. r. Ripoel (1898), 
g. 11. 8 Q. B.— CAN. 


PART XXXIll. SECT. 18, SUB- 
SECT. 1.— C. 

B. Mere penetration syfficient .] — 
The crime of rape is completed by 
penetration without omission. — H.M. 
Advocate v. Robertson (1836), 1 
8 win. 15, 93.— SCOT. 


PART XXXIll. SECT. 13, SUB- 
SECT. 1.— D. 

t. Consent as defence — Capacity 
to conscfiU ] — Capacity to consent to 
carnal knowledge presupposes some 
perception of what is about to take 
place. Whore in a case of alleged 

R 2 
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I. IZ.—Offences against women and girls : Sub- 
sect 1 , ® .] 

a. V. Bradley (1910), 74 J. P. 247 ; 4 Cr. App. 
^ &79. Under duress.] — R. v. J ones, No. ^263, anie. 


9280. 


— On a charge of rape the jury 
sfied, not merely that the act was 

’ . - • » 1 1 T LnkVmi- 


ihould be sati 
n some degree against the will of the woman, but 

hat she was, by physical violence or terror, 
)vercome, & forced against her will, she resisting 
IS much as she could, & so as to make prisoner 
jee & know that she was really to the 

utmost.— R. V, Rudland (1865), 4 F. & P- 49o. 

9281. Consent obtained by fraud.] 1 risoner 
professed to give medical & surgical advice for 
money. The prosecutrix, a girl of nineteen, con- 
sulted him with respect to illness from which she 
was suffering. He advised that a surgical opera- 
tion should be performed, & under pretence of 
performing it had carnal connection with the 
prosecutrix. She submitted to what was done, 
not with any intention that he should have sexual 
connection with her, but undcT the belief that he 
was merely treating her medically & 

a surgical operation, that belief being wilfully ^ 
fraudulently induced by prisoner : Held : prisoner 
was cuiltv of rape. — R. r. bx.ATTEUY (1877), z 
Q B. D 410 ; 46^ L. J. M. 0. 130 ; 36 L. T. 32 ; 
25 W. R. 398 ; 13 Cox, C. C. 388, C. C. R. 

Anfiotaiions :~'Distd, Hegrarty r. .Shino <1^78), 14 Cox, (L C. 
145. Consd. R. r. Dee (1884), lo Cox, C. ( . .J/,' V; 

Clarence (188S), 22 «. U. P-, m’l 

(18!)8), l!l Co%. C. C. 76 . Apld. K. < • .S L*'*'*' * 
1 K. IL (DO. Refd. R. i*. ^ouriff ( 18 <h), ,18 L. 1 . ole. 

9282. .] — By Criminal Law Amendment 

Act, 1885 (0. 69), it is a good defence to an iudict- 
ment for rape that the carnal knowledge alleged 
in the indictment was had with the consent of the 
woman, even though such consent had been 
obtained by fraud, but prisoner may be convicted 

of an indecent assault. . i + • 

If prisoner, by pretending to be a doctor, in- 
duced the prosecutrix to let liim go as far as he 
did because she thought he was a doctor, the .piry 
mav find liim guilty of an indecent assault (Ridley, 
J.).-— R. V. O’Hhay (1898), 19 Cox, C. ( . 70. 
Annotaiiim .'—OYetd. R, r. Williams, [1923] 1 K. B. 34(). 


9283. 


1 

•J 


when prosecutrix was first laid hold of it was 
against her will, yet that she did not resist after- 
wards because she in some degree consented to 
what was afterwards done to her, they ought to 
acquit prisoners of the capital charge, & convict 
them of an assault only. — R. v. Hallett (1841), 
0. & P. 748. 

.] — In an indictment for rape, the 

— t -S. nc.,um-il4- tf tit%A 


.J -Where the consent or submission 

of a female, to sexual intercoui-se is obtained by 
false pretences or false representations, such con- 

sent or submission is no 

rape. — It. WiPUAMS, [10231 1 K. 

T/J K B 230; 128L. T. 128; 87J. P. 67; 39 
L. R. 131 ; 67 Sol. Jo. 263 ; 27 Cox, C. C. 350 ; 

17 Or. App. Rep. 56, 0. C. A. 

9284. Consent after resistance.] If in a case 
of rape the jury are satisfied that non-resistance 
on the part of prosecutrix proceeded merely from 
her being overpowered by actual force, or from 
her not being able from want of strength to resist 
any longer, or that from the number of pei-sons 
attacking her she considered resistance dangerous 
& absolutely useless, the jury o^ight to convict 
prisoners of the capital charge ; but if 
from the whole of the circumstances that, although 


rape want of consent depends upon 
an alleged want of capacity of consj^it, 
the prosecution Is entitled to give 
evidence tending to show that accused 
knew of such want of capacity^, & is 
probably bound to give primd fane 
evidence that accused knew at least 
that there was a possibility of such want 
of capacity. Where want of capacity 
to consent is relied upon in a case of 
rape the woman’s or girl’s appearance 


2 \ ict. c. oo, R. ji X , c*i vjiAv/ t , consenting 
pai'ty at the time when prisoner ultimately effected 
his purpose.— R. v. Anon. (1845), 9 J. P. 182. 

9286. .] — On an indictment for rape, sup- 
ported only by the testimony of prosecutrix, if the 
jury acquit prisoner of rape on the ground of 
consent on the part of prosecutrix, they should 
acquit him altogether, & should not find him 
guilty of an assault : — Senible : if it is clearly 
shown that prosecutrix at first resisted, after- 
wards consented to the connection, prisoner may 
be convicted of assault. — R. v. Clark (1849), 11 
J. P. 57 ; 3 Cox, C. C. 481. 

9287. .]— R. V, Malpas (1819), 3 Cox, C. C. 

482. 

iort.*— 'Refd. Wellock v. Constantine (1863), 32 

L. J. Ex. 285. 

9288. Consent given in Ignorance of disease — 
Communication of venereal disease.] — B., know- 
ing that he had gonorrhcea had connection witli a 
girl without infoiming her of the fact by means 
of wliich tlio disease was eotnmunicated to lier. 
An indictment for inflicting actual bodily harm 
will be sustained by this evidence.— R. v. Sincj.aih 
( 1867), 13 Cox, C. C. 28. 

Annotations : — Consd. Hognrty r. shine (1878). 14 c'ox, C’. 

145 ; II. i'. Clarence (1888), 22 Q. B. D. 23. 

9289. Conditions negativing consent — Sleep. | — 

On the trial of an indictment for rape, it apjieared 
that prisoner had commenc(‘d liaving connect ion 
with prosecutrix, his own daiigliter, a girl about 
thirteen yeai's of age, while s)ie was asleep, but 
that- she awoke befoi'c it was at an end A made no 
re.si.stance, until she saw tliat a third pei*son was 
present wat-cliing her ; that prisoner had so 
treated her before, without her complaining to 
any one, nor was it lier intention to liave com- 
plained now: — Held: under such circumstances 
the jury would not be justified in finding ]>risoner 
guilty of rape. 

Qu. : whether, when a woman is in such a state 
I of unconsciousness not produced by any act of 
prisoner as to be incapable of giving consent 
throughout the time that a man has connection 
with her, he can be convicted of a rape. - R. v. 
Page (1846), 2 Oox, 0. (\ 133. 

9290. .] — If a man has or attempts to 

have connection with a woman while slie is asleep, 
it is no defence that she did not re.sist, as she is 
incapable of resisting. The man can therefore be 
found guilty of a rajie, or of an attempt to commit 
a rape. — R. p. Mayers (1872), 12 Cox, 0. C. 311. 

AnnoUUUyns : — Refd. H. i’. Young (1878), 38 L. T. 540 ; 

R. r. Doe (1884), 15 Cox, C. C. 579. 

doRiiice it wa.s attempted to prove that 
the girl had had connection with other 
young persons, & that she had con- 
sented to the alleged acts of prisoner : 
— Held : the consent of the cbOd was 
Immaterial, & evidence of such consent 
would be rejected. — R. v. Paquet 
(1883), 9 Q. L. R. 351,~-CAN. 

b. Question for jury.] — Deft, was 
indicted & convicted for committing 
a rape on bis daughter. The judge 


& manner, where she is produced in 
ct., if coupled with sworn testimony 
that they correspond with her ap- 
pearance & manner at the time of an 
alleged offence, may be taken Int-o 
consideration by the jury.— R. v. 
Lambert, [1919] V. L. R. 205. — AUS. 

, 1 , Oirl under 12.) — Prisoner 

was indicted for an attempt to commit 
rape upon a child between 10 & 12 
years of age. On the pai*t of the 
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9291. 1 — .] — While a married woman waa 

fi ^ vP bed with her husband, prisoner got into 
the bed & proceeded to have connection with her, 
she being then asleep. When she awoke, she at 
first thought he was her husband, but on hearing 
him speak, & seeing her husband at her side, she 
flung prisoner ofi, & called out to her husband, 
when prisoner ran away : — Held : prisoner was 
guilty of rape.-— li. v . Youno (1878), 38 J.. T. 540 ; 
14 Cox, C. C. 114, 0. C. K. 

^?^f«0‘o/js;™Consd. R. r. Dee (1884), 15 Cox, C. C. 579. 
ReM. K. r. Williams, [1923] 1 K. B. 340. 

9292. — Delirium.] — A man who has con- 
nection with a woman whilst she labours under 
delirium wdiich renders her insensible to his act, 
is guilty of the crime of rape, — H. v. Ciiateh 
(1849), 13 J. P. 706. 

9293. Drunkenness.] — Qu . : whetlier carnal 

knowledge of a woman, rendered by drink in- 
capable of consenting, amounts to a rape. — 
R. V . Waltp:k (1844), 8 ,1. P. 417. 

9294. .] — On a trial for a rape, it was 

proved tliat prisoner made the prosecutrix quite 
drunk, A that when slie was in a state of in- 
sensibility prisoner took advantage of it & violated 
her. The jury convicted prisoner, & found that 
prisoner gave her liquor for the purpose of exciting 
her, A not with the intention of rendering her 
insensible, A then liaving sexual intercourse wdth 
her: — Held: prisoner was properly convicted of 
rape. — K. v. Oamplin (1845), 1 Car. <fc Kir. 740; 
1 Den. 89 ; 5 L. T. O. 8. 200 ; 9 J. P. 424, 743 ; 
1 Cox, C, C. 220. 

Anrioi(tli(ms : — Expld. & Distd. R. v. Page (1846), 2 Cox, 
C. C. 133. FoUd. R. r. Fletcher (1859), 8 Cox, (’. C. 131. 
Consd. R. v. Dee (1884), 15 C^ox, C. C. 579. Refd. R. r. 
(;ahe (1850). 4 Cox, C:. C. 220 ; R. r. Young (1^), 38 
h. T. 540. 

9295. Personation of husband — Former 

law.]— K. r. Jackson (1822), Russ. A Rv. 487, 
C. C. R. 

Annotations : — FoUd. H. r. Clarke (1854), 6 C’ox, C. C. 412. 
Consd. R, i\ Dee (1884), 1.5 Cox, <\ (’. 579. Refd. R. r. 
Williams (1838), 8 C. X' P. 286 ; R. r. Young (1878), 38 
L. T. 540. 


9296. 

8 C. A P. 205. 


-.]— R. V. Saunders (1838), 


Annotations : — Consd. R. r. Doe (1884), 15 Cox, C. i\ 579. 
Refd. R. i\ Case (1850), 1 Den. 580 ; Hegarty v. Shine 
(1878), 14 Cox, (J. C. 145 ; K. r. Clarence (1888), 22 
Q. B. D. 23. 

9297. .] — R, V . Williams (1838), 

8 C>. K P. 280. 

Annotations ; — Refd. R. v. Case (1850), 1 Den. 580 ; Hegorty 
r. Shine (1878), 14 Cox, C. C. 145 ; R. v. Dee (1884), 15 
Cox, C. C. 579 ; R. v, Clarence (18881, 22 Q. B, D. 23. 

9298. .]~R. r. Clarke (1854), 

Deai-s. C. C. 397 ; 24 L. .1. M. C. 25 ; 24 L, T. O. S. 
130 ; IS J. P. 743 ; 18 Jur. 1059 ; 3 W. R. 20 ; 
3 0. L. R. 80 ; 6 Cox, C. 0. 412, 0. 0. R. 

Annotations : — Consd. R. v. Dee (1884), 15 Cox, C. C. 579. 
Refd. R. V. Young (1878), 38 L. T. 640. 


9299, 

L. E. 1 0. 0. E. 156^38 L. J. — - ^ 

L. T. 293 ; 17 W. E. 102 ; 11 Cox, C. 0. 191, 
OCR 

Annotations : — ^Dbtd. R. v. Flattery (1877), 2 Q* B. D. 410. 
Consd. R. r. Dee (1884), 15 Cox. C. C. 579. »etd. H;»arty 
V. Shine (1878), 14 Cox. C. C. 124 ; R. r. pung (1878), 38 
L. T. 540 ; R. r. Clarence (1888), 22 Q. B. D. 23. 

.] — See, vow. Criminal I^aw 

Amendment Act, 1885 (c. 69), s. 4. 

9300. Women of weak intellect.] — Rape com- 
mitted upon the person of an idiot. A question 
was asked by the judge of the girl’s father as to 
her general habits & character, with the view of 
eliciting the probability or improbability of her 
having been a consenting party. Where a girl is 
in a state of utter unconscionsness, whether 
occasioned by the act of prisoner, or otherwise, a 
person having connection with her during that time 
is guilty of a rape. 

It seems that she was in a condition incapable 
of judging, & it is imporiant to consider whether 
a young person, in such a state of incapacity, was 
likely to consent to the embraces of this man ; 
because if her habits, however irresponsible she 
might be, were loose indecent, there might be 
a probability of such consent being given, & a 
jury might not think it safe to conclude that she 
was not a willing party. But here the presump- 
tion is, that the young woman would not have 
consented (PL.4TT, B.). — R* v . Ryan (1846), 8 
L. T. O. S. 5 ; 2 Cox, C. C. 115. 

Annotations : — Refd. R. v. Fletcher (1859), 8 Cox, C. C. 131 , 
K. V. Dee (1884), 15 Cox, C. C. 579. 

930 X^ J — The crime of rape is the having 

connection with a woman forcibly, where she 
neither consents before nor after (Stat. West. 2, 13 

Kdw. 1, c. 34). • 1 i! 

Where a man had carnal knowledge of a girl of 

imbecile mind, & the jury found that it was by 
force, & without her coasent, she being incapable 
of giving consent from defect of understanding ; — 
Held : this amounted to rape, although the jury 
did not find the offence to have been committed 
aKaiiist the will of the girl. — R. v. Fletcher 
( 1859), Bell, 0. C. 63; 28 L. J. M. 0. 85; 32 
L T. O. S. 338 ; 23 J. P. 70 : 5 Jur. N. S. 179 ; 
7 W. R. 204 ; 8 Cox, C. C. 131, 0. C. R. 

Annotations Consd. R. r. Jouos (1861), 4 

Barratt (1873). 12 Cox, C. C. R H h. r. Dec (188D, 15 
Coy C C 579. Refd. K- r. hlctcher (1866), 14 Vv. R, 
774 : K.V Lock (lli72), 42 L. J. M. C. 5 ; R. r. Flattery 
(1877), 46 L. J. M. C. 130. 

9392 , .] — Upon an indictment for rape 

there mast be some evidence that the act was 
without the consent of the woman, even where 
she is an idiot. In such a case, where there were 
no appearances of force having been used to the 
woman, & the only evidence of the connection 
was prisoner’s own admission, coupled with the 
statement that it was done with her consent : 
Held : there was no evidence for the jury. — R. v. 


left it to the jury to say whether on to a rape. — R. r. Fiiancis (1854), 13 
the ovidonco the act of connection was U. C. R. 116. — CAN. 

consummated through fear, or merely d. ,] — Where a married 

through solicitation : — Jteld : the qiies- woman consented to prisoner having 

tion was one of fact entirely for tho connection with her under the im- 

jury, & could not have been withdrawn pression that ho was her liusband : — 

from them, theie being ample evidence ; prisoner was guilty of rape. — 

to sustain the charge, & It having been p. v. Dee (1884), 15 Cox, C. C. 579. — 
left to them with tho proper direction ir, 

1*7 (1888), 9300 i. D^oman of weak intrllvd.'^ 

17 U. li, 11. CAN. Deft, was charged with assaulting E., 

c. Bi/ misrepresentation or fraud — a woman who was not his wife, & with 

Personatwn of husband .] — Having con* having had carnal knowledge or ijer 

ueotion with a woman in circumstances without her consent :—-Held : aiinougn 

which induce her to bellevo that it was established that E. 

It is her husband, does not amount imbecile, she might still bo capable oi 


giving her consent. — R. v. Walabkk 
(1913), 23 W. L. R. 931 ; 10 D. L. R. 
522 : 4 W. W. R. 501.— CAN. 


9300 ii. .] — Upon the trial of an 

indictment for rape, the proper direc- 
tion to the jury is that If they are 
satisfied that tho girl was in such a 
state of idiocy as to ho Incapable of 
expressing assent or dissent, & that 
prisoner had connection with her 
without her consent, it would he their 
duty to convict, but that consent pro- 
duced by mere animal Instinct would 
be sufficient to prevent the act from 
constituting a rape. — R. v, Katid 
(1904), O. K. C. AF. 



Criminal Law and Procedure. 


ect» 13. — Offences against women and girls: 
sect I, D. <&: E. ; sub-sect. 2. ] 

•LETCHiiJR (1806), L. R. 1 C. O. B. 39 ; 35 L. J. M. O. 
72 ; 14 L. T. 573 ; 12 Jur. N. 8. 505 ; 14 W. B. 
74 ; 10 Cox, C. C. 248, C. 0. B. 

InnotcUions : — Consd. R. v. Barratt (1873), 12 Cox, C. C. 
498. Refd. R. V, Lock (1872), 42 L. J. M. C. 5. 

9303. .] — Prisoner was convicted of a rape 

pon the prosecutrix, who was an apparent idiot. 
»he proved the act done, & said that it was wrong, 
lut said nothing to prisoner. The constable told 
>risoner that he was charged with coniinitting a 
ape upon the prosecutrix & against her will. 
Msoner, in answer to that, said, “ Yes, I did ** : — 
leld : there was evidence to sustain the con- 
dction. — B. v. Pressy (1867), 17 L. T. 295 ; 16 

B. 142 ; 10 Cox, C. C. 635, C. C. R. 

9304. .] — On an indictment for rape, it w^ 

proved that the prosecutrix was blind & wrong in 
her mind, that she was hardly capable of under- 
standing anything that was said to her, & that 
if told to lie down she would do so. It was further 
proved that the father of the prosecutrix, on 
returning home one day, saw prisoner lying on the 
prosecutrix on a couch in the room, on which she 
had been placed by her sister, whom prisoner then 
sent on an errand to a distance, <fe who desired the 

? rosecutrix to lie on the coucli tiU her return. 

here were no external marks of violence on the 
person of the prosecutrix. The judge told the 
jury that if prisoner had connection with the 
prosecutrix by force, & if she was in such an 
idiotic state that she did not know what prisoner 
was doing, & if prisoner was aware of her being 
in that state, they might find liim guilty of rape. 
But if from animal instinct she yielded to prisoner 
without resistance, or if the prisoner from her 
state <fe condition had reason to think she was 
consenting, they ought to acquit 1dm. The jury 
found i^risoner guilty of an attempt at. rape : — 
Held: prisoner was rightly convicted. — B. i\ 
BAERAi-r (1873), L. B. 2 C. C. B. 81 ; 43 h. J. M. C. 
7 ; 29 L. T. 409 ; 22 W. B. 136 ; 12 Cox, C. C. 
498, C. C. B. 

Annotation : — Held. R. v. Flattery (1877), 46 L. J. M. C. 130. 

.] — See, 7WIV, Criminal Law Amendment 

Act, 1885 (c. 69), s. 5 (2). 

E, Cor robot ation. 

9305. Whether necessary.] — On an indictment 
for rape when there is no corroboration of the 
prosecutrix’s e^ddcnce implicating accused on a 
material point a conviction may be unreasonable. — 
B. V. Smith (1919), 14 Cr. App. Bep. 81, C. C. A. 

9306. .] — On the trial of a sexual offence 

against a female, her evidence need not necessarily 
in law be corroborated. — B. v. Crocker (1922), 
92 L. J. K. B. 428 ; 128 L. T. 33 ; 87 J. P. 44 ; 39 


T. L. B. 105; 67 Sol. Jo. 248; 27 Cox, 0. C. 326; 
17 Cr. App. Bep. 46, C. C. A. 

Annotation : — Refd. R. v, Rudgo (1923), 17 Cr. App. Rep. 113. 

9307. What amounts to corroboration.] — The 

complaint, the doctor’s evidence, prisoner’s 
denials in cross-examination, &, finally, the state- 
ment of applt. when arrested, are all facts that the 
jury are entitled to take into consideration as 
being to some degree corroboration of the prose- 
cutrix’s story. An admission made by a man 
when drunk may not be so w^eighty as if he was 
sober, but it is some corroboration (PniLLiMORE, 
J.). — U. V. Hedges (1909), 3 Or. App. Bep. 262, 
C. C. A. 

.Inno/o/ion.— Refd. R. r. Lovell (1923), 129 L. T. G38. 


Sub-sect. 2. — Defilejient of Girls. 

Sec Criminal Law Amendment Act, 1922 (c. 56), 
ss. 1, 2. 

9308. Proof of age.] — On an indici merit for 
carnally knowing & abusing a female child under 
ion year's of age, the best evidence of the age of 
the cliild ought to be produced. Where an ollence 
of liiis kind was committed on Feb. 5, 1832, 6c 
the child’s fatlier proved that on liis return after 
an absence from home of a few' days, on Feb. 9, 
1822, he found that the child had bei'ii born, 
was told by her grandmother that she had been 
born the day before ; the register of baptisms 
showed that the child had been baptised on 
Feb. 9, 1822 i—Held : not sufficient to prove that 
the child w^as under ten years old. — B. r. Wedge 
(1832), 5 0. & P. 298. 

Annotation : — Refd. R. v. Hayes (1847), 8 L. T. O. 8. 518. 

9309. .] — Family discussion as to birth- 
day, acts done on the reputed day, are evidence 
for the jury as to the age of an infant prosecutrix 
on whom a rape is charged to have been c ommitted. 
On the usual form of an indictment for carnally 
knowing a child under ten years of age, prisoner 
may be acquitted of the felony, & found guilty of 
an assault. — B. v, Hayes (1817), 8 L. T. O. S. 518 ; 
2 Cox, C. C. 226. 

9310. .] — A mother stated that a child w'^ 

ten yeai's old, but on cross-examination her evi- 
dence as to knowledge of her cliildren’s ages seemed 
by no means clear. The evidence, though 
objected to as too unsatisfactory to leave to the 
jury on a charge of carnally knowing & abusing 
a girl under the age of twelve, was submitted to 
the jury, who found that the girl was under twelve, 
<fc convicted prisoner of the charge : — Held : the 
conviction must be affiimed. — B. v. Nicholls 
(1867), 16 L. T. 466 ; 15 W. B. 795 ; 10 Cox, C. C. 
476, C. C. B. 


PART XXXIII. SECT. 13, SUB-SECT. 2. 

9308 i. Proof of aye. 1 — Upon a charge 
of having camaliy known & abused a 
female cliild under the age of ten years 
Bcientiftc evidence or the evidence of 
experts can be adduced & is receivable 
as some evidence of the ago of the 
child. — R. V . Camm (1883), 1 Q, L, J. 
136.— AUS. 

9308 ii. . ] — On a charge of an 

offence against a girl under sixteen the 
Oown tendered a Victorian certificate 
of birth which was rejocted for want 
of proof of the Victorian law. Evi- 
dence of the ^I’e age was then given 
by her father from his personal recollec- 
tion, the accmracy of wliich was chal- 
lenged by counsel for the defence in 


told the jur>' that the evidence of the 
father was conclusive if they believed 
it, & that if it were untrue it would 
have been easy for the defence to have 
cleared up the point by putting in the 
certificate which the Grown had 
tendered : — Held : Judge’s comment 
on a document which was not in evi- 
dence w'as unduly prejudicial to 
accused & a new trial was ordered. — 
R. V . Wilson (1014). 14 S. R. N. S. W. 
7 ; 31 N. S. W. W. N. 12.— AUS. 

9808 iil. .) — ^Upon Indictment of 

prisoner under Zimina! Code, s. 212, 
for an offence committed upon a 
woman under 21 : — Held : the woman’s 
mother being dead, the evidence of 
herself & of a woman with w'hom she 

voung was 


admissible to prove her ag(\ — R. r. 
SPERA (1915), 34 G. L. R., 539 ; 9 

O. W. N. 113.— CAN. 

9308 iv. .] — Indictment for car- 
nally knowing a female infant above 
the age of ton, & under that of twelve 
years. The parents of the child were 
dead, but her aimt was still living : — 
Held : the testimony of A., who was 
not related to the child, but who stated 
that he resided in the immediate neigh- 
bourhood of her parents for thirteen 
years, & had seen nor for the first time 
in 1829, when she was apparently 
newly born, & had known her ever 
since, was evidence to go to the Jury 
of the age of the cliild. — R, v. Fitz- 
patrick (1840), 1 Craw. & D. 392. — 
CAN. 
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9311. -,1 — Upon an indictment for carnally 

iJmowing a girl, above the age of ten years & under 
the age of twelve years, a copy of an entry in the 
register book of births in a registrar’s district 
within a superintendent-registrar’s larger district, 
certified to be a true copy under the hand of the 
deputy superintendent-registrar who also certified 
under his hand that the register book was in his 
lawful custody, was produced : — Held : such a 
certified copy of an entry showing that the child 
was of the age of eleven yeai*s & eight montlis, was 
sufficient jiroof of the age, there being independent 
evidence of the identity of the child with the 
name of the child entered in tlic book. — R. v* 
Weaver (1873), L. R. 2 C. 0. R. 85 ; 43 L. .1. M. 0. 
13 ; 29 L. T. 544 ; 38 J . P. 102 ; 22 W. R. 190 ; 
12 Cox, C. C. 527, C. 0. R. 

Annoiatio^ns : — Befd. In the Estate of 

Williams, [1918] l\ 257. 

9312. .] — certificate of birth put in, 

coupled with proof that a certain person had 
always been treated as the person mentioned 
therein, may be sufficient evidence for a jury of 
that pei'son’s age. — R. v. Eellis (1911), 6 Cr. App. 
Rep. 283, C, C. A. 

Annotation : — Refd. R. v. llOf?erB (1914), 111 L. T. 1115. 

9313. Certificate of birth & identification.] 

— On a charge of having unlawful carnal know- 
ledge of a girl under the age of thirteen years, the 
ago of the girl must be strictly proved, ck if her 
certificate of birth is produced evidence must be 
given, positively identifying her with the child 
W'hose birth is registered in such certificate. 

With regard to the evidence of eorroboralion, 
the judge at the trial undoubtedly thought that 
some corroboration was required, but he ajipoai's 
to liave overlooked the medical evidence which 
established that the general condition of the girl 
was equally consistent, with causes not put- forward 
by the prosecution was consistent with either 
the innocence or guilt of accused. On this ground, 
also, the conviction cannot stand {per Our.). — 
R. V. Roupirs (1914), 111 L. T. 1115; 79 .1. P. 
10; 24 Oox, 0. 0. 405; 10 Or. App. Rep. 270, 
O. O. A. 

9314. Degree of penetration 


constitute penetration on a charge of carnally 
knowing & abusing a girl under ten years old, 
the parte of the male must be inserted in those of 
the female ; but as a matter of law, it is not 
essential that the hymen should be ruptured. — 
R. V, Jordan (1839), 9 0. & P. 118. 

9315. Proof of emission unnecessary.] — To prove 
the offence of unlawfully & carnally knowing a 
girl under the age of thirteen, under Oriininal Law 
Amendment Act, 1885 (c. 69), s. 4, it is not 
necessary to prove emission. — R. v. Maksden, 
[1891] 2 Q. B. 149 ; 60 L. J. M. 0. 171 ; 39 W. R. 
703 ; 17 Oox, C. C. 297, C. 0. R. 

9318. Whether corroboration necessary.] — ^R. 
V, Goad (1909), 2 Cr. App. Rep. 278, 0. 0. A. 

9317. .] — On a prosecution under Criminal 

Law Amendment Act, 1885 (c. 09), s. 5, for unlaw- 
fully & carnally knowing a girl of or above the 
age of thirteen years &> under the age of sixteen 
years, the judge who tried the case told the jury 
that they were at liberty, if they thought it right, 
to act oil the evidence of the prosecutrix alone 
without corroboration, but that they should 
scrutinise the case with great care A be quite 
satisfied that the case for the Crown was made 
out that they ought to act upon the girl’s 
evidence : — Held : this direction was right. — 
R. V. Graham (1910), 74 J. P. 240; 4 (’r. App. 
Rep. 218, 0. C. A. 


Annotations : — Consd. R. r. Lovell (1923), 129 L. T. 638. 
Refd. R. r. Bro\vn (1910), 6 Cr. App. Rep. 24 ; R. r. Stone 
(1910), 6 Cr. App. Rep. 89 ; R. v. Quinn (1911), 0 
Cr. App. Rep. 269 : R. v. DospI (1918), 34 T. L. R. 498. 


9313, ,j — If a jury has been sufficiently 

warned by counsel for the Crowm of the necessity 
for coiToboralion of certain evidence., a conviction 
will not be quashed merely because the warning 
was not repeated in the summing up. — R. v. 
Quinn (1911), 6 Cr. App. Rep. 269, C. C. A. 

9319. .] — R. V, Rogers, No. 9313, ante. 

9320. .]--R. V. Crocker, No. 9300, ante. 

.] — Sec Part XII., Sect. 10, sub-sect. 4, 

9321. Consent immaterial—Attempted carnal 
knowledge.] — The offence of attempting to have 
carnal knowledge of a girl under the age of ten 
years may be committed, notwithstanding the 
Kirl con.sents to the acts done. — R. i’. Beai.e (1865), 
L. R. 1 C. R. 10 ; 35 L. J. M. C. 60 : 13 L. T. 


9313 i. ("ertificutc of birth 

idcntificaiiov.] — I’risoner was convictcul 
under Crimes Act, 1915, s. 44, of 
caiiially kiiowiuif in Dee. 1914, a girl 
under sixteen years of aj?c. The evi- 
dence as to the age of the girl was : 
{a) certified copy of an entry in the 
Register of Rirtlis showing the birth 
of a girl named M. on Dec. 31, 1899 ; 
(6) the evidence of the girl that her 
immo w^as ]M. &; that her birthday \vaH 
celebrated on Dec. 31 ; (c) evidence 
of tlie girl’s employer, a married 
woman with three sous, thirteen, 
twelve, & nine years respectively, that 
in 1913 the girl appeared as though 
she \vas thirteen years of age : — Held : 
the evideiico of the girl os to her name 
& date of her birthday could be 
properly regarded in determining 
whether or not she was identical with 
the girl referred to In the certified cony 
of the entry in the register, & that the 
evidence was sufficient to justify the 
jury’s finding that the girl was in 
Doc. 1914, under the age of sixteen 
years. — R. v. Tomes, [19171 V. L. R. 
78.— AUS. 

9316 i. Whether corroboration neccs' 
sary.y—A man was tried for a sexual 
offence on a girl of between ten & 
sixteen years of age, & w'as convicted. 
Corroboration of the girl’s story, which 
is not legally necessary, was absent. 


T]i(‘ judge omitted to warn the jury 
of tlie danger of convicting on her 
uiicorroborafi'd evidence : — Held : con- 
viction should be quashed & verdict & 
judgment of acquittal should be 
entered, on tlie ground that a luis- 
caniage of justice had occurred by 
reason of the omission to w^ani the 
jury. — H ahgax t\ R. (1919), 27 

C. L. R. 13.— AUS. 

9316 11. .] — On a charge under 

Code, 8. 212, under the conditions there 
spocifled, of seduction under promise 
of marriage, corroboration of the evi- 
ilonce of the act of seduction, wuthout 
corroboration of the evidence of the 
promise of marriage, is sufficient to 
satisfy Code, s. 1002, requiring corro- 
boration “ in some material particular 
by evidence implicating accused.” — 
R. V. Stefaxic, [1921J 1 W. W. R. 
1212; 16 Alta. L. R. 246; 34 Can. 
Crira. Cas. 319. — CAN. 

9316 iii. .] — On the trial of a 

charge of carnal knowledge of a girl 
of previously chaste charactor under 
the ago of sixteen & above the age of 
fourteen years, the production in ct. 
of an infant about tliree months old 
alleged to have been bom as the result 
of the seduction & the testimony of 
the mother & aunt of the girl that 
Infant resembled aexjused & one of his 
children : — Held : not to be sufficient 


corroborative evidcuct*.- R. v. I'muiii, 
I1921J 3 W. W. R. 871 ; 66 D. L, K. 
537 ; 36 Can, Crim. Cus. 239; 31 

Man. L. II. 358. — CAN. 


9316 iv. .1 — While on the trial of 

charges of indecent assault & carnal 
knowledge of a girl under fourteen, 
corroborative evidence is not necessary , 
yet the judge should w’arri the jury to 
be careful in acting on the evidence of 
children of tender years concerned in 
the offence, it is not necessary that the 
sliould use the actual words 
“ caution,” provided his 
- .1 ffivo 

» V -v.- — 




he iiirv such -- 

lVuIukin. 11922] 1 W. W. R. 732 , 
6 D. L. R, 175 ; 37 Can. Crim. Cas. 
5 ; 31 Man. L. 11. 438. — CAN. 

9321 i. Consent iimnaierial — At- 
mpted carnal kiwwledye ,] — On an in- 
ictmont for attempting to have 
onnection with a girl under ten,oon- 
2 nt is immaterial ; but in such a cose 
icre can be no conviction for assault 
there was consent.— ^R. v Connoixy 

-n'ft iTb'iH CIA AT 


9321 ll. -1 — Prisoner was 

indicted for an attempt to commit rape 
on a child between ten & twelve years 
of age. On the part of the defence it 
was attempted to prove that the girl 
liad had connection with other vmung 
persons, & that she had consented to 
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Sect. 13. — Offences against tcomen and girls : Svb- 
sects. 2, 3, 4 <£; 5, A.] 

335 ; i2”jur. N. S. 12 ; 14 W. R. 57 ; 10 Cox, 
C. C. 157, C. O. R. 

Annotation : — Reid. R. v. Ryland (1868), 11 Cox, C. C. 101. 

9322. .] — An indictment alleged that 

prisoner made an assault upon, & carnally knew 
a girl above the age of ten & under twelve. The 
jury found that prisoner attempted to have carnal 
connection with the cliild. & that she consented ; 

thereupon a verdict of guilty was entered : — 
Held : the conviction must stand. — R. v. Rytand 
( 1868), 18 L. T. 538 ; 10 W. R. 941 ; 11 Cox, 0. C. 
101, 0. 0. R. 

-.] — SeCy now, (^riminal Law Amend- 
ment Act, 1922 (c. .56), s. 1. 

9323. Age of girl under sixteen — Reasonable 
cause of belief — Belief must In fact exist.] — Where 
on a charge of carnal knowledge of a girl under 
sixteen years of age the sole defence put forward 


is that which arises under the proviso in Criminal 
Law Amendment Act, 1885 (c. 09), s. 5 (2), that 
prisoner had reasonable cause to believe that the 
prosecutrix was sixteen years of age, or above, 
that phrase should be construed as meaning “ had 
reasonable cause to believe & did in fact believe.” 
— R. V. Banks, [191 Oj 2 K. B. 021 ; 85 L. J. K. B. 
1057 ; 115 L. T. 457 ; 80 J. P. 432 ; 25 Cox, C. C. 
535 ; 12 Cr. App. Rep. 74, 0. C. A. 

.] — See, note, Criminal Law Amendment 

Act, 1922 (c. 50), s. 2. 

Limitation of time.] — See Part III., 

Sects. 1, 2, Criminal Law Amendment Act, 
1922 (c. 50), s. 2. 

Evidence of other acts outside limita- 
tion.] — See Part XII., Sect. 4, sub-sect. 4, B. (h) iii., 
ante. 

l^nor verdicts.] — See Part VII., Sect. 7, sub- 
sect. 10, D. 

' Offence by boy under fourteen.] — See Part I., 
; Sect. 5, sub-sect. 1 {b). 


the alleged acts of prisoner: — Held: 
the consent of the cliild was immaterial 
& therefore evidence of such consent 
would be rejected. — R. v. Paqukt 
(1883), 9 Q. L. R. 351.— CAN. 

e. I ndUirnent for rape — 

Conviction for indecent assault.] — In- 
dictment that prisoner feloniously 
assaulted R., a girl under the age of 
fourteen years, & feloniouslj’ & unlaw- 
fully & carnally knew & abused R. 
The evidence showed that the girl was 
between the age of eight tic nine years, 
& the acts complained of woi*e com- 
mitted with her tacit consent, which 
consent was not procured by force or 
intimidation. The jury acquitted 
prisoner of the felony, but found him 
guilty of indecent assault : — Held : the 
conviction was right. — R. r. Rkice 
( 1801), 7 Man. L. R. 627.— CAN. 

f. .] — A prisoner 

charged with a rape on a child under 
twelve years of age was found guilty 
of an attempt to have unlawful carnal 
knowledge & of indecent assault. 
There was corroborative evidence im- 
plicating accused : — Held : the con- 
viction as to the attempt must be 
quashed, but the conviction for in- 
decent assault confirmed. — R. v. McGke 
(1895), 6 Q. L. J. 151.— AUS. 

.) — Indictment that 

prisoner in & upon one .T., a girl under 
the age of fourteen years, feloniously 
did make an assault & feloniously did 
unlawful^' & carnally know & abuse 
her. The evidence showed that the 
girl consented to whatever prisoner 
did to her, & that she was under 
fourteen years of age. The jury found 
a general verdict of guilty: — Held: 
there was only one offence charged in 
the indictment, viz. the statutorj'' 
felony of carnally knowing a girl under 
fourteen years of age, & prisoner was 
properly convicted. — R. v. (Jhihholai 
( 1891), 7 Man. L. R. 613.— CAN. 

ji. ] — Accused was 

convicted of the offence defined in 
Criminal Code, s. 211, 6c it was hold 
upon a case reserved that the trial 
judge was right in deciding that the 
girl upon whose person the offence was 
committed was of previously chaste 
character, within the meaning of 
sect. 211, notwithstanding her ad- 
mission of an apparently Indecent act 
with a man before the connection with 
accused, & notwithstanding that she 
went willingly to an assignation house 
with accused for the purpose of allow- 
iiig him to have connection with her 
there for money, which was the offence 
charged ; the fact as found being that 
she had never previously had con- 
nection with a man. — R. v. Hioux 
(1914), 28 W. L. R. 69.— CAN. 


k. Indictment for indecent 

assault.] — An indictment for iudocont 
assault when proceedings have not 
been taken within the time limited by 
the Code, Is not rendered nugatory by 
the fact that the evidence provo.s 
carnal knowledge. — R. v. Moody 
(1900), 18 N, Z. L. R. 869.— N.Z. 

l. .] — Where the offence 

actually committed by accused is un- 
lawfully carnally knowing a girl of or 
above the age of twelve years & under 
the ago of sixteen years, 6c the time 
within which a prosecution for that 
offence must be commenced, us pro- 
vided by the Criminal Code Act, 1893, 
s. 196, has expired, accused cannot he 
pro 80 cuto<i for the act as an indecent 
assault under sect. 188. — H. v. Blight 
(1903), 22 N. Z. L. R. 837.— N.Z. 

m. Aueofitirl under sixteen — Whether 
girl common prostitute — Crimes {Girls' 
Protection) Act, s. 2.] — On a charge of 
carnally knowing a girl over fourteen 
hut under sixteen, accused admittetl 
having had connection with the girl on 
the date charged 6c on several previous 
occasions. Witnesses deposed that 
four other men hud also had connection 
with her on different occasions, on two 
of which they gave her money : — 
Held : this evidence did not afford 
accused the defence provided by the 
above sect, that the girl was a common 
prostitute within the sect.-- R. r. 
Skinner (1913), 13 S. R. N. S. W. 
280 ; 30 N. S. W. W. N. 65.— AUS. 

-.1- EK 

(1913), 16 C. L. R. 336.— AUS. 

9323 i. Age of nirl under sixU’cn — • 
Reasonable cause of belief — Relief must 
in fact exist.] — On a trial for indecent 
assault upon a girl under the age of 
sixteen years neither of accused gave 
evidence, 6c there was no evidence as 
to what they knew or believed as to 
the girl’s age. The presiding judge 
direcUul the jury that they might Infer 
the belief of accused as to the girl’s 
age from their conduct & the other 
cii*cuinstance8 of the case : — Held : 
this direction was right, & the onus of 
establishing the defence allowed in 
such cases that accused had reasonable 
cause to believe that the girl was of or 
over the age of sixteen years, is on 
prisoner. Both the belief of accused 
as to the age of the girl In such cases 
& reasonable cause for such belief 
must bo established by some legal 
evidence, & the appearance of the 
girl Is such evidence. — 11. v. 1 *kury & 
Pledger, [1920] N. Z. L. R. 21.— N.Z. 

9323 ii. .]— It is a 

sutflclent defence to a charge of carnaUy 
knowing a girl above the ago of twelve 
years but under the age of fourteen 
years, it it be made to appear either 


to the ct. or to the jury that accused 
had reasonable cause to believe the 
girl to be of or above the age of fourteen 
years ; 6C, the jury having found 

accused giillty, on the case being left 
to them by the judge, hut with a 
strong intimation of his own opinion 
that prisoner had reasonable cause so 
to believe : — Held : prisoner was en- 
titled to an ac(iuittal on the opinion 
of the judge, notwithstanding the 
verdict of the jury. — R. r. Okorgk 
(1890), 9 N. Z. L. R. 511.— N.Z. 

9323 iii. — Accused, 

in answer toa chai*ge of iiulocent assault 
on a girl under sixteen, pleaded that 
he had reasonable grounds for believing 
that she was sixteen or over. In sub- 
stantiation of his belief ho sought to 
call witnesses to prove stutements 
uneornmnnicated to him, but alleged 
to have been made by the girl to such 
witnesses, as to her age : — Held : such 
evidence was inadmissible, the only 
issue Ixdng as to acicused’s belief ; & 
such alleged statements, ])eing uii- 
commnnicated to him, could not have 
affected his belief. — R. v. Durey 
(1910), 30 N. Z. L. R. 361.— N.Z. 

9323 iv. .J -In an indict- 

ment chai’ging the crime of rape or as- 
sault with intent to ravish, no reference' 
was made toCYiinliial Law Amendment 
Act, 1885 (c. 69), nor to the age of the 
girl, alleged to have been criminally 
assaulted. The Solicitor-Ciencral, at 
the close of the proof for the prosecu- 
tion, informed the ct. that he Intended 
to found upon 1885 Act, & aske'd a 
verdict from the jury of the offence 
constituted by sect. 5, in terms of 
sect. 9. The panel was thereupon 
sw'orn & examined in accordance with 
sect. 5, as to whether he had reason- 
able cause to believe that the girl was 
of or above tlie age of sixteen years, 6c 
the proof for the defence was closed. — 
H.M. Advocate r. llARBoni (1887), 1 
White, 400.— SCOT. 

o, Appearance of prose- 

cutrix.] — To entitle a panel indicted 
under CMminal Law Amondmout Act, 
1885 (c. 69), s. 5 (1), to the statutoiy 
defence that he had reasonable eaxise 
to believe that the girl was of or above 
the ago of sixteen yeai*s, It Is not 
sufficient to prove that the girl looks 
as if she might In; over that age. — 
H.M. Advocate r. Hoggan (1893), 1 
Adam, 1. — SCOT. 

p. .] — To entitle 

a panel indicted under Criminal Law 
Amendment Act, 1885 (c. 69), s. 5 (1), 
to the statutoiy defence that ho had 
reasonable cause to believe that the 
girl was of or above the age of sixteen 
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Admissibility oI unsworn evidence of children.] — i seducer.] — R. v. Mebthye Tydfil JJ. (1894), 10 
See Part XII., Sect. 10, sub-sect. 4, B. ' T. L. R. 375 ; 38 Sol. Jo. 339 ; 10 R. 189. 


Sub-sect. 3. — Defilement op Idiots and 

Imbeciles. 

See Criminal Law Amendment Act, 1885 (c. 69), 
s. 5 (2). 

9324. Meaning of “Idiot” & “Imbecile.”]— 

Upon an indictment for rape upon a woman of 
defective under*standing, <fe subject to delusions 
& epileptic fits, the prosecution invited the jury, 
if not satisfied that deft, was guilty of rape, to 
convict him of unlawfully & carnally knowing an 
imbecile woman under Criminal Law Amendment 
Act, 1885 (c. 69), s. 5 (2) : — Held: an idiot is a 
person who from birth has had no mind, &; an 
imbecile woman i.s a woman who has once had a 
mind of some kind, but owing to decay or to other 
mental or physical cairses, ceases to have a mind. — 
II. V. F (1910), 71 J. P. 38i. 


Sub-sect. 4. — Owner or Occupier of Premises 

PERMITTING DEIFILEMENT. 

See Criminal Law Amendment Act, 1885 (c. 69), 

s. 6. 

9325. Offence by parent — In own home.] — 

Prisoner was convicted under (h’iminal Law" 
Amendment Act , 1885 (c. 69), s. 6, of knowingly 
suffering a girl under sixteen to be on premises 
for the purpose mentioned in that Act. The girl 
in question was prisoner’s daughter, & the premisses 
in respect of which the charge was made w"ere her 
home w"here she resided with prisoner : — Held : 
notwithstanding the above-mentioned circum- 
stances, tlio conviction w"as good. — K. v. Webster 
(1885), 16 Q. B. 1). 134 ; 55 L, ,1. M. C. 63 ; 53 
J.. T. 821 ; ,50 .1 . P. 156 ; 34 W. B. 321 ; 2 T. L. IL 
172 ; 15 (’ox, (’. (’. 775, C. C. TL 

9326. To obtain evidence against 


Sub-sect. 5. — ^Procuration. 

A. Ojfences under Criminal Law Amendment Acts, 

9327. What is procuring — Criminal Law Amend- 
ment Act, 1885 (c. 69), s. 2 (1) — “ Any other 
person.”] — By the above Act, any jierson who 
procures or attempts to procure any girl or woman 
under 21 years of age, not being a conunon 
prostitute, or of known immoral character, to 
have unlawful carnal connection either within or 
without the Queen’s dominions, with any other 
pei*son or persons, shall be guilty of a misde- 
meanour. An indictment framed under the above 
Act charged C. wdth unlaw"fully attempting to 
procure G., a girl of the age of tliirteen years, to 
have unlawful carnal connection wdth another 
person, to w'it, liimself, the said C. : — Held : the 
words “ with any other person or i^ersons ” must 
be interpreted to mean “ with some person other 
than_deft. liimself,” the indictment disclosed no 

offence in law, & must be quashed. — IL v. C 

(1910), 74 ,1. P. 208. 

9328. “ Under 21 years of age.”] — 

Under the above Act it is an offence for any person 
to procure any girl or woman under 21 years of 
age. The indictment alleged that prisoner “ un- 
lawfully did procure a certain girl, to wit, B., she, 
the said B., not being a common prostitute, etc.,” 
but did not allege that B. was under 21 : — Held : 
the words ” under 21 years of age ” only govern 
the word “woman.” — R. v. Jones (1911), 106 
L. T. 1024 ; 76 ,1. P. 8 ; 55 Sol. Jo. 754 ; 6 Or. 
App. Rep. 290, C. C. A. 

9329. Continuing offence.] — Where 

B. procxu’es a girl being under the age of 21 years 
A not a common prostitute or of known immoral 
character to have unlawful carnal connection with 
A. witlun the meaning of the above Act, not- 
withstanding that A. cannot be convicted as a 
principal under the Act, he can be convicted of 


years, it is not sufficient to show that 
from t he appearance of the jjfirl the 
impression might be fonncil that she 
was of or above the age of sixteen 
years, that ilic panel acted under 
such an impression. — H.M. Advoca'I’p: 
V. M\ri>()NALD (1900), Adam, 180; 
ti. R. 750; 8 S. L. T. 80.— 

SCOT. 
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q. Whai amounts to incapacitu to 
consent — Assault vnth intent to ravish.] 
— The charge was assault with iuteut 
to ravish. The woman was insane, & 
there was no evidenceas to her general 
oharactor for chastity, or anything to 
raise a presumption that she would 
not consent. 'J’he jury were directed 
that if she had no moral perception of 
right & wrong, & her acts were not 
controlled by the will, she was not 
capable of giving consent, & tho yield- 
ing on her part, prisoner knowing her 
state, was not an act done with her 
will. They convicted, saying she was 
Insane & consented : — Held : the con- 
viction could not be sustained. — R. r. 
Connolly (1867), 26 U. C. 11. 317.— 
CAN. 

r. Incapable of consent — JKrtpr.] — 
Whore a person indecently assaiuted or 
raped Is shown to be clearly an idiot, 
the oflonco is complete if there be the 
least physical resistance, as she is 
unable to give mental consent. — 


H.JM. Advocate v . M‘Na.mara (1848), 
Arkley, 521. — SCOT. 

PART XXXIII. SECT. 13, SUB-SECT. 4. 

s. I3y ])erson other than himself.] 
— Deft., a druggist, brought to his 
store two young women, both over 
fourteen & under eighteen years of 
age, where they were kept or invited 
to remain until he had carnal connec- 
tion with one &; his clerk with the 
other. One of them went to the same 
place a second time, & there again had 
carnal connection with deft., who paid 
her therefor on each occasion : — IleUi : 
deft, had committed the offence in- 
tended by (iimlnal Code, s. 217. — 
n. V. Karn (1909), 14 O. W. K. 1215 ; 
1 O. VV. N. 247 ; 20 O. L. K. 91.— 
CAN. 

(. By himself.] — The accused w’as 
charged with an offence against 
Criminal Code, s. 217. There was no 
ovidence that accused had induced a 
girl within the pi'cscribed ago to be in 
the prtunises for the purpose of being 
carnally knowm by any man other 
than himself ; — Held : the object of 
the sect, is to forbid the use of premises 
as assignation houses to which girls 
may be induced to resort, & it is not 
an offence, within the sect, for the 
owTier of the premises to induce a girl 
within the prescribed ago to be therein 
for the purpose of himself having con- 
nection with her. — K. v. Sam Jon 
(1914), 20 B. C. R. ,549.— CAN. 


PART XXXIII. SECT. 13, SUB- 
SECT. 6.— A. 

a. n’hat is procuring — Cab driver 
letting on hire cab to j)rostUntes — .Vof 
procuring.] — Deft, was a cab driver & 
the girls prostitutes. What deft, did 
w as to drive the girls & men w'ho wished 
to have carnal connection with the 
girls to a place where they could & did 
have it. This w as not “ procuring ** 
the woman to have intercourse witli 
the men ; nor did the fact that it w'as 
deft, who lirought them together for 
that purpose make “ procuring.” 
What deft, did was not an offence 
within the statute.^ — K. v. Quinn 
(1918), 43 O. L. R. 385 ; 44 D. L. It. 
707.— CAN. 

b. .J — On a prosecution for pro- 
curing a female to leave her home 
for the purpose of embarking her in a 
life of prostitution, the judge, after 
deflniiig the crime of procuring, said : 
“ You have to go further & find that 
she was in a brothel in Vancouver when 
he procured her to leave there in order 
to justify prisoner.” There was some 
doubt upon the evidence as to whether 
the fem^e in question had any regular 

lace of abode : — Held : the judge 
ad properly defined the crime to the 
jury. — U, V. Mah Hung (1912), 17 
B. C. R. 56.— CAN. 

c. Woman not already a prosti- 

tuie.] — Applt., the kei»pero£ a brothel, 
In an interview with a girl who 
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Sect, 13 . — Offences against women and girls: 
sect, 5, A.j B, <Sc C,; svb-sect, 6. ] 

conspiring with B. to procure the girl & of aiding 
&; abetting B. to procure the girl to have unlawful 
connection wdth liim. Where t he girl was brought 
by B. from Scotland to have carnal connection 
with A. in England : — Held : the offence of pro- 
cui’ation was a continuing offence was not 
complete until the act of connection took place 
in England, & therefore the English cts. had 
jurisdiction to try A. &; B. — Tl. v, Mackenzie & 
Higginson (1910), 75 J. P. 159 ; (5 Cr. App. Rep. 
64, C. 0. A. 

9330. Not voluntarily frequenting 

brothel.] — Where a woman or girl, not being a 
common prostitute or of known immoral character, 
frequents a brothel of her own free will & without 
any fraud or persuasion on the part of any other 
person, she cannot be said to have been procured 
to have unlawful carnal connection whth other 
persons under the above Act, nor in such circiun- 
stances can there be an attempt or a conspiracy 
so to procure her. — R. v. Christian (1913), 78 
J. P. 112 ; 23 Cox, O. C. 541. 

9331. Procuring to become a common prostitute 
— Criminal Law Amendment Act, 1885 (c. 69), 
s. 2 (2) — Woman not already a prostitute.] — A 
man w’ho has attempted to take a woman across 
the seas to become the inmate of a brothel without 
the King’s dominions, can only be convicted under 
the above Act of attempting to x>rocure a woman 
to become without the King’s dominions a com- 
mon prostitute, if the woman was not previously 
a prostitute. — R. v. Gold & Cohen (1907), 71 
J. P. 360. 

9332. .]— R. r. Staxjh (1909), 2 

Cr. App. Rep. 6, C. C. A. 

9333. Attempting to procure — Criminal Law 
Amendment Act, 1885 (c. 69), s. 2 (4) — Attempt 
distinguished from intent.] — Where applt. was 
convicted under the above Act, of an Attempt to 
procure his wife to leave her usual place of abode 
with the intent that she shoidd become an inmate 
of a brothel outside the King’s dominions, the 
conviction was quashed on the ground that the 
jury were insufficiently directed as to the difference 
between an attempt & an intention or idle threat. 
— R. r. Landow (1913), 109 L. T. 48 ; 77 J. P. 
361 ; 29 T. L. R. 375 ; 23 Cox, C. C. 457 ; 8 
Cr. App. Rep. 218, C. C. A. 

See Criminal Law Amendment Act, 1885 (c. 69), 
s. 3. 

9334. Procuring by false pretences — Connection 
with accused.] — Deft, was indicted under Criminal 
Law Amendment Act, 1885 (c. 09), s. 3 (2), for 
procuring a woman to have unlawful carnal con- 
nection with him by falsely pretending & represent- 
ing to her that he was an unmarried man, & was 
able to contract a legal marriage with her : — 
Held : the Act applied to the case of a man pro- 
curing a woman by false pretences to have con- 
nection with liimself, & deft, was liable to be in- 
dicted &; convicted. — R. v. WiLlJAMS (1898), 62 
J. P. 310. 

9335. Form of Indictment.] — R. v. Field 

(1891), 116 C. C. Ct. Cas. 757. 

Annotation : — Distd. R. v. Clarke & Lyons (1895), 59 J. P. 

248. 


9336. False pretences need not be 
negatived.] — In an indictment under Criminal 
Law Amendment Act, 1885 (c. 69), s, 3 (2), the 
false pretenccvS, if set out, need not be specially 
negatived. — R. v, Clarke & Lyons (1895), 59 
J. P. 248. 

Annotations: — Mentd. R. r. Smith & Qibhe (1906), 70 

J. P. Jo. 580 ; R. V. Hogan (1922), IG Cr. App. Rep. 182. 

9337. Common prostitute — Meaning of term.] 

The term “ common prostitute ” in Criminal Law 
Amendment Act, 1885 (c. 69), s. 2 (2), includes a 
woman who offers her body commonly for acts 
of lewd ness, for payment, although there is no 
act, or offer of an act, of ordinary sexual con- 
nection. — R. V . De Munck, [1918] 1 K. B. 635 ; 87 
L. J. K. B. 682 ; 119 L. T. 88 ; 82 J. P. 160 ; 34 
T. L. R. 305 ; 62 Sol. Jo. 405 ; 26 Cox, C. C. 302, 
C. C. A. 

9338. Corroboration necessary.] — R. v. Staub, 
No. 9332, ante. 

9339. .]— R. V , Cohen (1909), 3 Cr. App. 

Rep. 234, C. C. A. 

9340. .] — Statutory corroboration under 

Criminal Law Amendment Act, 1885 (c. 60), must 
be of the offence charged &> is not afforded by 
evidence of another crime committed by deft. — 
R. V , Goldstein (1914), 11 (’r. App. Rep. 27, 
C. C. A. 

Annotation: — Mentd. R. v. Hughes (1923), 87 J. P. 110. 

9341. Sentence of whipping — Criminal Law 
Amendment Act, 1912 (c. 20), s. 3.] — By the above 
Act any male pei*son who is convicted under 
Criminal Law Amendmerit Act, 1885 (c. 69), .s. 2, 
may, at the discretion of the ct., in addition to 
any term of imprisonment awarded in resxH^cl/ of 
the said offence, be sentenced to be once privately 
wliipped as therein provided. 

By sect. 8, the Act shall not apply to proceed- 
ings pending at the conunen cement of the Act. 

A person accused of an offence under sect. 2 
) of the Act of 1885 was arrested & charged before, 
& tried convicted after, the commenctnnent of 
the Act of 1912. He was sentenced to be whix^ped 
under s. 3 of that Act ; — Held : proceedings were 
X)ending at the commencement of the Act of 1912 
within the meaning of sect. 8 of that Act, there 
was no power to impose the sentence of whipi^ing. 
— R. V . O’Connor, [1913 j 1 K. B. 557 ; 82 
L. J. K. B. 335 ; 108 L. T. 384 ; 77 J. P. 272 ; 
29 T. L. R. 215 ; 57 Sol. .lo. 287 ; 23 Cox, C. C. 
334 ; 8 Cr. App. Rep. 167, i\ C. A. 

Annoiailnn : — Mentd. lie lioaler, lie Vexatious Actions Act, 

1896, [1914] 1 K. B. 122. 

B, Dcteniioyi of Women for Immoral Purposes, 

See Criminal l^aw Amendment Act, 1885 (c. 69), 
s. 10. 

9342. Issue of search warrant — Judicial act — 
Defence to action against prosecutor.] — By 

Criminal Law Amendment Act, 1885 (c. 69), 
8. 10, it is provided that if it appears to any 
justice of the peace, on information made before 
him on oath by any parent, relative, or guardian 
of any woman or girl, or any other person who, 
in the opinion of the justice, is bond fide acting in 
the interest of any woman or girl, that there is 
reasonable cause to suspect that such woman or 


vlHited her at her house, suggested that 
the girl should become an inmate of 
the brothel & promised to give her 
clothing & food. The girl agi'eod sub* 
ject to her mother’s consent being 
obtained. Applt. & the girl then 
visited the mother’s house, & applt. 
offered the mother per month if she 


would allow her daughter to remain in 
the brothel. The mother consented & 
the girl returned to the brothel : — 
Held: applt. had designedly taken 
active steps in causing the girl to leave 
her home in order to become an ordin- 
ary inmate of the brothel, & was there- 
fore guilty of procuring her for the 


purposes of prostitution. — R. i\ Rose 
( 1912), App. D. 148.— S. AF, 

d. .1 — R. V. Chamowitz (1915), 

App. D. 93. — S. AF. 

e. Procuring by false pretences .] — II. 
V . Wing (1913), 5 O. W. N. 295 ; 29 
O. L. R. 653.— can. 
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girl is unlawfully detained for immoral purposes 
by any person in any place within the jurisdiction 
of such justice, such justice may issue a warrant 
authorising any person named therein to search 
for such woman or girl : — Held : under the above 
Act the justice has a judicial duty to perform, & 
his decision that there is reasonable cause for such 
suspicion is a protection to a person who bond fide 
applies for a search warrant, & is an answer to an 
action for maliciously causing the warrant to 
issue. — Hope v. Evbred (1886), 17 Q. B. H. 338 ; 
65 L. J. M. 0. 146 ; 55 L. T. 320 ; 34 W. R. 742 ; 
2 T. L. R. 727 ; 16 Cox, C. 0. 112, I). O. 

Annotations : — Folld. Lear. Charrinffton (1880), 23 Q. B. D. 

45. Refd. Loa v. Charriagton (1889), 23 Q. B. D. 272. 

Mentd. Htting v. Bcriiey (1888), 5 T. L. R. 39 ; Jones r. 

German (1807). 66 L. J. Q. B. 281. 

9343. -,] — The act of a justice in 
issuing a warrant under (criminal Law Amend- 
ment Act, 1885 (c. 69), s. 10, for the arrest of the 
person accused is a judicial act, & is an answer to 
an action for malicious prosecution against the 
person on whose information the justice has 
acted. — Lea v. Charrington (1889), 23 Q. B. D. 
45 ; 58 L. J. Q. B. 461 ; 61 L. T. 222 ; 53 J. P. 
614 ; 37 W. R. 736 j 5 T. L. R. 455 ; 10 Cox, C. C. 
704, D. C. 

C\ Seduciio)) of Children. 

See Children Act, 1908 (c. 67), s. 17. 

9344. What amounts to causing or encouraging 
seduction — Meaning of “seduction.**] — By 

Children Act, 1908 (c. 67), s. 17, it is provided 
that if any person having the custody, charge, or 
care of a girl under the age of sixteen years causes 
or encou7*ages the seduction or prostitution of that 
girl, he shall be guilty of a misdemeanour : — Held : 
the word “ seduction ” in the above Act means 
inducing a girl to surrender her chastity for the 
iii*st time. 

Therefore where a father having the custody of 
his daugiiter, a girl under the age of sixt een years, 
who had already been seduced, subsequently 
encouraged an illicit intercoui*se between the girl 
A her seducer : — Held : he did not thereby 
encourage the seduction of the girl within the 
meaning of the Act. — R. v. Moon, R. v. Moon, 
[1910J 1 K. B. 818 ; 79 L. ,1. K. B. 505 ; 4 Cr. 
App. Rep. 171 ; Hub R. v. P. M. & E. M., 74 
J. P. 231, C. C. A. 

Annotation : — Refd. R, r. Ralphs (1913), 9 Cr. App. Hop. 86. 

9345. .] — Not to prevent carnal knowledge 

taking place may, in certain conditions, be 
“ causing ” or “ encouraging ” it within Children 
Act, 1908 (c. 67), s. 17 (2).— R. r. Ralphs (1913), 

9 Cr. App. Rnp. 86, C. C. A. 

9346. .] — By Children Act, 1908 (c. 67), 

s. 17 (2), as amended by Children Act (1908) 
Amendment Act, 1910 (c. 25), s. 1, a pei’son shall 
be deemed to have caused or encomaged the un- 
lawful carnal knowledge of a girl who has been 
unlawfully carnally known if he has knowingly 
allowed the girl to consort with any prostitute or 
pei'son of known immoral character. 

Applt. was charged under the above Acts with 


causing or encouraging the unlawful carnal know- 
ledge of his daughter, a girl under the age of 
sixteen years. He was obliged to be away from 
home at night for a fortnight in every four weeks, 
& was the father of three girls, the youngest being 
under the age of sixteen years. His wife, the 
stepmother of the girls, was addicted to drunken- 
ness. Wlien he was on duty by day the girls 
were at home by half -past nine at night. When 
he was on duty at night the girls were allowed to 
be out later & to consort with pci*sons of known 
immoral character. Applt. was repeatedly warned 
to exercise more control over the girls. The 
eldest girl was seduced after being removed to 
a home where she was delivered of a child she 
returned with her child to her father’s house. 
On one occasion applt., seeing the youngest girl 
passing the door at half -past nine at night talking 
to a man, had ordered her indoors & reproved her. 
On other occasions he had remonstrated with her 
& threatened to send her to a home if she did not 
behave herself properly. There was no evidence 
that he knew she was having immoral intercourse 
with men. The youngest girl having been 
seduced, the present proceedings were commenced : 
-—Held : there was no evidence fit to be left to the 
jury that applt. had knowingly allowed the girl 
to consort with persons of known immoral character 
witliin the meaning of the Act of 1908. — R. v. 
Chainey, [1911] 1 K. B. 3 37 ; 83 L. J. K. B. 306 ; 
109 L. T. 752 ; 78 ,J. P. 127 ; 30 T. L. R. 51 ; 23 
Cox, O. C. 620 ; 9 Cr. App. Rep. 175, 0. C. A. 


Sub-sect. 6. — Living on Immoral Earnings. 

See Vagrancy Act, 1878 (c. 39), s. 1, & Criminal 
Law Amendment Act, 1912 (c. 20), s. 7. 

9347. Charge of offence on one day only — Evi- 
dence of relationship on other occasions.] — An in- 
dictment under Criminal Law Amendment Act, 
1912 (c. 20), s. 7 (5), for the offence of knowingly 
living on the earnings of prostitution, can be tried 
by a ct. of quarter sessions. 

In an indictment for this offence, a person can 
properly be charged with having committed the 
offence on one specified day only. 

Evidence is admissible, on the trial of such an 
indictment, of the relations of prisoner with the 
woman both before Sc after the day named in the 
indictment. — R. v. Hii.l, R. v. Churchman, 
[1914] 2 K. B. 386 ; 83 L. J. K. B. 820 ; 110 L. T. 
831 ; 78 J. P. 303 ; 24 Cox, C. C. 150 ; 10 Cr. App. 
Rep. 56, 0. C. A. 

9348. Whether corroboration necessary.] — R. r. 

PiCKFORD (1914), 10 Cr. App. Rep. 269, C. C. A. 

9349. — ; — .] — There is no rule of law that on a 
charge against a man of living on the earnings of 
prostitution the evidence of the woman must be 
corroborated, but in such a case the judge is justi- 
fied in warning the jury not to accept the woman’s 
evidence without most careful scrutiny. — R. v. 
King (1914), 111 L. T. 80 ; 30 T. L. R. 476 ; 24 
Cox, C. C. 223 ; 10 Cr. App. Rep. 117, C. C. A. 
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SECT. 6.— C. 

f. Under promise of marriage.] — 
Prisoner was charKod with having 
seduced & had Illicit connection with 
an unmarried female of previously 
chaste character under 21 years of age. 
It was shown that a couple of months 
prior to the connection ho had told her 
brother that “ ho always thought 


enough of A. to marry her,*’ & about 
a month before ho & she had their 
photographs taken together. Subse- 
quent to the connection ho told her 
parents “ that he always intended to 
marry A.’*: — Held: sufficient corro- 
boration of the girl’s evidence that he 
had had Ulicit connection with her 
under promise of marriage. — R. v. 
Daun (1906), 12 O. L, R. 227 ; 8 
O. W. R. 173.— CAN. 


g. Girl under sixteen .] — A prisoner 
indicted & tried under R, S. C., c. 157, 
s. 3 («), with having seduced a girl 
under sixteen : — Held : properly con- 
victed of such offence, although the 
evidence given, if believed in whole, 
would have supported a conviction 
for rape, an indictment for which had 
been previously ignored by the grand 
jury. — R. r. Doty (1894), 25 0. R. 
362.— CAN. 
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Ckiminal Law and Procedure. 


Sect. 13. — Offences agaimt teamen and girls: Sub- 
sects. 6, 7 d: 8.] 

9350. Triable at quarter sessions.] — R. v, Hux, 
R. V, Churchman, No. 9347, ante. 

9351. Sentence of whipping.] — ^By Criminal 
Law Amendment Act, 1912 (c. 20), s. 7 (5), a 
person charged with an offence under Vagrancy 
Act, 1898 (c. 39), may, instead of being proceeded 
against as a rogue <& vagabond, be proceeded 
against on indictment. On conviction on indict- 
ment he is liable to imprisonment for a term not 
exceeding two years, &, in the case of a second or 
subsequent conviction, such second or subsequent 
conviction being a conviction on indictment, the 
ct. may, in addition to any term of imprisonment 
awarded, sentence the offender, if a male, to be 
once privately whipped : — Held : in order to 
justify a sentence of whipping, on a second or 
subsequent conviction, it is not necessary that the 
previous conviction or convictions should be a 
conviction or comdetions on indictment, or that 
it or they should have taken place since the Act. — 
R. r. Austin, [1913] 1 K. B. 551 ; 82 L. J. K. B. 
387 ; 108 L. T. 574 ; 77 .1. P. 271 ; 29 T. 1.. R. 
245 ; 57 Sol. .lo. 287 ; 23 Cox, 0. C. 310 ; 8 Cr. 
App. Rep. 109, C. C. A. 


Sub-sect. 7. — Incest. 

See Punishment of Incest Act, 1908 (c. 45). 

9352. Offence by female — Permission dis- 
tinguished from submission.] — R. v. Dimes (1911), 
70 J. P. 47 ; 7 Cr. App. Rep. 43, C. C. A. 

Annotation : — Mentd. It v. Crane (1912), 7 CT. App. itep. 
113. 

9353. .]— R. V. Kino (1920), 15 Cr. 

App. Rep. 13, C. O. A. 

9354. Evidence of other similar offences.] — 

On indictments under Punishment of Incest Act, 
1908 (c. 45), evidence of similar offences to that 
charged is admissible. — R. v. Allen (1910), 4 
App. Rep. 181, C. V. A. 

9355. .] — On an indictment for incest on 

certain dates, evidence of conduct at an earlier 
date tending to prove that the parties had gratified 


a mutual passion is admissible as relevant to the 
issues raised on the indictment, & to rebut the 
defence that the relations between the parties 
were innocent. — R. v. Ball, R. v. Ball, [1911] 
A. C. 47 ; 76 J. P. 180 ; sub nom. Public Pro- 
secutions Director v. Ball (No. 2), 80 L. J . K. B. 
901 ; 103 L. T. 738 ; 55 Sol. Jo. 139 ; 22 Cox, C. C. 
306 ; 0 Cr. App. Rep. 31, H. L. 


Annotations: — Consd. R. v. Rodley, (19131 3 K* B* 46^* 
Apld. R. r. Bloodworth (1913), 9 Cr. App. Rep. 80 ; 
R. r. Shellakor, (1914] 1 K. B. 414. Reid. R. v. Stone 
(1910), 0 CT. App. Hep. 89 ; R. r. Curtis (1913), 9 Cr. App. 
Rep. 9 ; R. v. Cooper (1914), 10 Cr. App. Rep^. 195 ; 
H. V. Thompson, (1917 ] 2 K. B. 630. Mentd. R- v. Thoinp- 
son a913L 7H J. P. 212. 


9356. .] — 111 an indictment under Punish- 
ment of Incest Act, 1908 (c. 45), if there is evidence 
to go to the jury, that the female w^ a consenting 
party, they must be clearly cautioned that, if 
they come to that conclusion, her evidence must 
be corroborated, as she then becomes an 
accomplice. 

Semble : evidence of acts of incest subsequent 
to the date charged is admissible on the trial of 
such an indictment. — R. v. 8tone (1910), 0 Cr. 
App. Rep. 89, P. 0. A. 

9357 , .] — The rule as to the corroboration 

of the evidence of accomplices applies to female 
witnesses who may be liable to prosecution under 


Incest Act, 1908 (c. 45). 

Where such corroboration exists, the evidence 
of such a witness of other ince.stuous acts between 
the same parties, not charged in the indmtment, 
is, on the authority of It. v. Ball^ No. 9355, ante, 
admissible, but if such evidence is uncorroborated 
the jury should be warned against it. R* r. 
Bloodworth (1913), 9 C’r. App. Rep. 80, (]. C^ A* 

9358. Corroboration of accomplice — Prosecutrix 
as accomplice.] — On a charge of a sexual offence, 
the jury must be distinctly cautioned to be careful 
how they accept the uncorroborated evidence of 
the jirosecutrix. — K. v. Brown (1910), b Or* App. 
Rep. 24, C. C. A. 

Refd. U. r. Stone (1910), 6 tT. App. Rep. 
K9 ; BradwlittW r. Waterlovv, [1915] 3 K. B. o27. 


9359 , .]— R. r. Stone, No. 9350, 

ante. , , 

9360. .] — Where there has been a 
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h. DfRnition.] — The crime of in- 
cewt includes intercourtse iictwoou per- 
sons who are related to one another 
naturally or by blood, though not 
legritiinaUdy. — R. v. Minnis (1903), 22 
N: Z. L. R. 856.— N.Z. 

k. .] — (’arnal intercourse be- 

tween persons related by affinity with- 
in the forbidden degrees is punishable 
as incest, — U. v. K, (1875), Buch. 
98.— S. AF. 

l. Sister includes sister of half-blood 
though illegitimate.] — Prisoner was con- 
victed of having carnally known his 
own sister. It was proved at the trial 
that prosecutrix was prisoner’s half- 
sister & that she was illemtlmate. The 
judge at the trial at the request of 
j)risouer’8 coimsel reseived the question 
for the consideration of the full ct. 
of whether under the above circum- 
stances prosecutrix was a “ sister ” of 
prisoner: — Held: the word “sister” 
includes half-sister.— R. v. Reid (1901), 
3 W. A. L. R. 109.— AUS. 

m. Step-daughter — Not bom in lawful 
wedlock.] — Upon a charge of carnally 
knowing a step-daughter, it is no 
defence that the girl on w'hom the 
otTence is alleged to have l>oen com- 
mitted was not bom in lawfid wedlock. 
— R. V. Frith, K. t. yrEWART, [1914] 
V. L. R. 658.— AUS. 


n. .] — A stepfather is not either 

legally or by consanguinity the father 
of his stepchild, & carnal inter- 
course between a stepfather & his step- 
daughter is not such an act as is 
within Criminal C’ode Act, 1893, 
Amendment Act, 1900, s. 2, that sect, 
having been intentionally limited to 
blood relations. — K. r. Oeddkson 
(1906), 25 N. Z. L. K. 323.— N.Z. 

o. Daughter.] — A duly certified 
copy of a certificate of birth being 
entered in the register of births of 
South Australia is admissible on a 
chai’ge of incest as evidence that 
accused is the father of the female 
child whose birth is registerwl. — R. v. 
Richards, [1922] S. A. S. R. 259. — 
AUS. 

p. .] — A panel convicted of 

the crime of incest with one of hi.s 
daughters & of the crime of attempt 
to commit incest with another, 
sentenced to penal servitude for the 
whole period of his natural life. — 
H.M. Advocate r. Simpson (1870), 1 
Couper, 437. — SCOT. 

q. .] — The husband of a 

woman who had adopted a female 
child, with hie consent, under Adoption 
of Children Act, 1881, is the father of 
such child within Criminal Code Act, 
1893, Amendment Act, 1900, s. 2, 
defining the crime of incest. — R. v. 


.Stanley (1903), 23 N. Z. L. R. 1100. 

N.Z. 

r. Proof of relationship must be 
established.] — On an indictment for 
incest, i)i'uof of relationship between 
the parties must be established accord- 
ing to the rules of the civil law. — 11. v. 
Oaunkau (1899), Q. R. 8 Q. B. 447. — 
CAN. 

s. .j— On a trial for incest, the 

oidy evidence against accused was that 
of the child, a girl of eleven years, & 
of a woman w’ho had known accused 

the girl living together as father & 
daughter for some seven or eight 
mouths. I’his evidence was not 
rebutted: — Held: this was not suffi- 
cient proof of relationship to justify a 
conviction. — R. v. Smith (1908), 1 
B. C. R. 384.— CAN. 

t. Wife of accused's brother.] — 
Sexual iiiteieourso between a man & 
his brother’s wife during his brother’s 
life time is a crime by the law of 
Scotland. — H.M. Advocate v. Ryan, 
[1914] S. C. (J.) 108.-HSCOT. 

a. Niece.] — Lord Advocate v. Air- 
man & Martin (1916), 54 Sc. L. R. 
53.— SCOT. 

b. Accused's sister's daughter.] — 
Sexual intercourse between a man & 
the daughter of his sister is a crime by 
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nroper caution to the jury aa to an accomplice’s 
evidence corroboration thereof is not necessary 
in law. — B. v. Beown (1911), 6 Cr. App. Rep. 
148, 0. 0. A. 

Annotations : — Eefd. Bradshaw v. Waterlow, [1915] 3 K. B. 
527 ; R. V. Baskervillo (1916), 115 L. T. 453. 

9361. .] — 11. V. Bloodworth, No. 

9357, anie» 

9362. Prosecutrix not necessarily an accomplice.] 

— R. V, Dimes, No. 9352, ante. 

Indictment for incest — Power to convict of in- 
decent assault.] — See Part Sect. 7, sub-sect. 
16, B. (h). 


Sub-sect. 8. — Indecent Assault. 

See OlTenccs against the Person Act, 1861 
(c. 100), s. 52, <£: (>iminal Law Amendment Act, 
1922 (c. 56), s. 1. 

9363. What is an indecent assault.] — A school- 
master who places liis hands indecently on the 
person of a female pupil, is guilty of an indecent 
assault, although the pupil is thirteen years of age, 

does not make any actual resistance. — R. v. 
M‘Gavaran (1852), 3 Oar. & Kir. 320 ; 6 Cox, 
C. C. 64. 

9364. .] — Fissington v. Hutchinson 

(1866), 15 L. T. 390, N. P. 

9365. Girl under sixteen years of age — Consent 
by fraud.] — An assault is within the rule that, fraud 
vitiates consent. Therefore, where a man, know- 
ing that he had a foul disease, induced a girl of 
thirteen, who was ignorant of his condition, to 
consent to sleep with him, & he infected her : — 
Held : he might be convicted of an indecent 
assault. — R. Bennett (1866), 4 F, Sc F. 1105. 

Annoiaiions : — Folld. R. v. .Sinclair (1S67), 13 Cox, C. C. 28. 

Dbtd. Hcg-arty r. .‘Shine (1878), 14 Cox, C. C’. 145. Consd. 

R. V. Clarence (1888), 22 Q. B. D. 23. 

9366. Averment of age in indictment.] — An 

indictment for an indecent assault on a girl who 
is in fact under the age of thirteen years is not bad 
because that fact is not averred in the indictment. 
As a matter of good drafting the age of the girl 
should be averred because of the provisions as to 
presuming age in Children Act, 1908 (c. 67), 


8. ), & Sched. 1.— R. r. Stephenson, [1912] 

7fW p‘ Infi ’ r« L. T. 656 ; 

76 J. 1 . 408 ; o6 Sol. Jo. 764 ; 23 Cox, C. C. 214 ; 
8 Cr. App. Rep. .36, 0. 0. A. 


9367. 


Effect of proviso to Criminal Law 


Amendment Act, 1922 (c. 56), s. 2.] — Indictment 
charged the applt., a man under twenty -three years 
of age, wnth having had carnal knowledge of a girl 
aged fifteen. It further charged him with in- 
decently assaulting her on two successive days. 
Applt. pleaded guilty to one of the charges of in- 
decent a.ssault. The only indecent assault was an 
act of carnal knowledge. The prosecution accepted 
the plea, & the other counts remained on the tile. 
The Recorder of London granted a certificate for 
an appeal on the gi'ound that the indecent assault 
consisted solely in an act of carnal knowledge 
referred to in the proviso to s. 2 of the Act, Sc that 
applt. had a complete defence to such act of carnal 
knowledge : — Held : the proviso is not applicable 
to a charge of indecent assault, which is separately 
dealt with in s. 1, & tlie appeal mnst therefore be 
dismlssed.—R. r. Fohde, [1923] 2 K. B. 400 ; 92 
L. J. K. B. 501 ; 128 I.. T. 798 ; 87 J. P. 76 ; 39 
T. L. R. 322; 67 Sol. .lo. 539; 27 Cox, C. C. 406; 
17 Cr. App. Rep. 99, C. C. A. 

9368, Woman — Consent by fraud.] — R. v, 
O’Shay, No. 9282, a)iie. 


9369. Defence of consent — Direction to jury.] 

— Applt. was charged with indecent assault on a 
female adult, Sc at the trial the only defence set 
up was a denial of the acts charged. In summing 
up the case to the jury, a deputy chairman said in 
♦dfect that some of the surrounding circumstances 
might have led them to the conclusion, had the 
defence of consent been raised, that the prosecutrix 
had consented, & they might have acquitted 
applt., but that the defence of consent had not 
been raised : — Held : this was a misleading 
direction, as the jury might have been thereby 
led to think that, although they believed that 
prosecutrix consented, they ought to convict 
aj^plt. if they believed that the acts charged had 
been committed. The conviction was accordingly 
quashed. 

Although, owing to the way in which a case is 
conducted at the trial, it may not be necessary in 
the summing up to deal with every point, still, if 


the law of Hcotland. — H.M. Advocate 
V, Martin. [1917] S. C, (J.) 8.— -SCOT. 

c. illegitimotc daughfer.] — Carnal 
intesreourse hy a father with his illejfiti- 
iiiat.o daughter constitutos the erinio 
of iuce.st. — R. V. I'iet Ahends (1891), 
8 S. C. 176.— S. AF. 
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d. Girl under sixteen years of age 
— Incapable of giHng eonj^ent,] — On a 
4‘hargo of indecent as.sanlt, evidence of 
want of consent ought to bo given, but 
where It- is shown that thc! person 
assaulted Is incapable of giving consent, 
it Is not necessary to call such a person 
as a witness. — R. v. Hoskinos (1873), 
4 Q. S. C. K. 24.— A US. 

e. Belief as to age — May he 

inferred from circumstances.] — On a 
trial for indecent assault upon a girl 
under the ago of sixteen years neither 
of accused gave evidence, & there was 
no evidence as to what they know or 
believed as to the girl’s ago. The 
judge directed the jury that they 
might infer the belief of accused as to 
the girl’s ago from their conduct & 
the other clrcuinst-ances of thc case : — 
Held : this direction was right. — R. i\ 
Perry & Pledge, [19201 N. Z. L. R. 
21.— N.Z. 

I. Belief that girl over six- 


teen — Onus of establishing defence on 
itrisoner.) — The onus of estuhlishing the 
defence allowed in a case of indecent 
assault on a girl under the age of six- 
teen years, viz. that accused had 
I'casonable cause to believe that the 
girl was of or over the age of sixteen 
years, is (m prisoner. Both the belief 
of accused as to the age of tlie girl in 
such cases & reasonable CAiuse for such 
belief must be established by some 
legal evidence, & the appearance of the. 
girl is such evidence. — It. r. Perry & 
Pledger, [1920] N. Z. L. R. 21.— N.Z. 

g. Consent by chihl.] — If thc jury 
find that prosecutrix, a girl between 
the ages of 10 & 12, was a consenting 
party to indecent libeities taken by 
prisoner he cannot be convicted of an 
assault. — It. V. Mehegan (1856), 7 
Cox, C. C. 145.— IR. 

h. On mwian — What is indecent 
assault.] — An assault committed with 
an ludooent motive is not an indecent 
assault. Prisoner used indecent lan- 
guage to a woman & afterwards 
assaulted her : — Held : not an in- 
decent assault. — It. V. Oulu an (1898), 
19 N. S. W. L. It. 166 ; 14 N. S. W. 
W. N. 69.— AUS. 

k. .1 — There may be a 

conviction for an indecent assault 
although the act constituting the 


assault is not in its nature indecent. 
An ambiguous act may be interpreted 
l)y the surrounding circumstances & 
by words spoken at the time. Where 
a man took hold of a girl against her 
will & at the same time offered her 
inouej' & invited her to go with him 
for ail immoral purpose, a conviction 
for an indecent assault was sustained. 
— K. r, LoL'IE Chong (1914), 32 

O. L. It. 66 ; 23 Can. Crim. Cas. 250. — 
CAN. 

l. — To constitute an 
indecent assault there must be some 
indecent act by accused. Mere in- 
decent cxpiTssious aiMi not enough 
unless th(!! assault either amoimts to 
an attempt to have connection, or is 
in some way connected with indecency 
or has reference to the expressions 
used. — K. V. Turner (1900), 18 N. Z. 
L. It. 874,— N.Z. 

m. Supported by evidence of rape .] — 
A verdict of indecent assault is not 
vitiated because the evidence of prose- 
cutor tended to show a rape had been 
commitUid. — R. v. Keightley (1893), 
14 N. S. W. L. R. 45.— AUS. 

n. Girl under fourteen years of age 
— Belief that girl not under fourteen.] 
— The defence of belief on reasonable 
grounds that a girl Is not under the 
ago of fourteen which is allowed to a 
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Sect. 13. — Offences against women and girls : Suh-^ 
se ct. 8. Sect. 14 ; Sah-sect. 1, .A. B.] 

a point is dealt with, it must be 4<3alt with in such 
a way as not to mislead the jury. — B. v. Horn 
( 1912), 76 J. P. 270 ; 28 T. L. R. 336 ; 7 Cr. App. 
Bep. 200, C. O. A. 

Annotation: — Reid. R. v. Hopper (1915), 79 J. P. 335. 

9370. .] — If on a prosecution for 

indecent assault there is no evidence from wliich 
the jury can reasonably infer that prosecutrix con- 
sented to the acts alleged to have been committ/cd 
by accused, it is not necessary that the jury should 
receive any direction on the question of consent. — 
B. V. May, [1912] 3 K. B. 572 ; 82 L. J. K. B. 1 ; 
108 L. T. 351 ; 77 .1. P. 31 ; 29 T. L. B. 24 ; 23 
Cox, C. C, 327 ; 8 Cr. App. Rep. 63, C. 0. A. 
Annotation : — Reid. R. v. Hopper (1915), 79 J. P. 335. 

9371. Defence of consent — Onus of rebuttal.] — 

R. V. Hart (1914), 10 Or. App. Rep. 176, 0. C. A. 

Annotation : — Mentd. R. i\ Scranton (1920), 15 Cr. App. 
Rep. 104. 

Mere submission not consent .] — See Sect. 

7, sub-sect. 2, A., ante. 

Conviction of indecent assault on indictment for 
rape or carnal knowledge .] — See Part VII., Sect. 7, 
sub-sect. 16, 1). {h). 

Sect. 14.— CRUELTY TO CHILDREN. 

Sun-SECT. 1 . — Neglect to pkovide for 

Children. 

A. At Common Law. 

9372. Child, servant, or apprentice.] — B. v. Gould 
(1701), 1 Salk. 381 ; 91 E. B. 332. 

9373. Of tender years.] — B. v. Squire, No. 

8579. ante. 

9374 . — — ,] — It is an indictable offence 

to refuse or neglect to supply necessaries to a 
child, servant, or apprentice, whom a person is 
bound by duty or contract to provide for, if such 
child, etc., be of tender years & unable to provide 
for itself. — B. v. Friend (1802), Buss. By. 20. 
Annotation : — Reid. R. v. Philpott (1853), 6 Cox, C. C. 140. 

9375. .] — A girl of sixteen years of 

age is not an infant of tender years, & therefore 
her master &, mistress, who have not kept her 
under duress, are not guilty of a misdemeanour 
in not supplying her with sufficient food & nourish- 
ment whilst in their service, — B. v. S (1851), 

5 Cox, C. C. 279 ; suh nom. B. v, Sloane, 15 J. P. 
228. 

9376. .] — If a woman, in breach of 

her duty, wilfuUy abandons her infant child of too 
tender years to provide for itself, she is not indict- 
able at common law unless her abandonment 
cause an injury to the health of the child. Evi- 
dence that the child had suffered injury, but not 
to any serious extent, does not sufficiently support 
the averment in the indictment, that the health 
of the child had been greatly & materially injured. 
— B. V. Phtllpot (1853), Dears. C. (\ 179 ; 22 
L. J. M. C. 113 ; 21 L. T. O. S. 79 ; 17 J. P. 280 ; 
17 Jur. 399 ; 1 W. B. 314 ; 1 C. L. R. 89 ; 6 Cox, 
0. C. 140. 

AnnoiaiUm: — Mentd. R. v. Heppinatale (1859), 23 J. P. 54. 


9877. Unable to provide lor self or under 
control of master.] — R. v. Smith, No. 8593, ante. 

9378. .] — R. V. Friend, No. QSlifante. 

9379. .] — An indictment against a 

master for not providing sufficient food & sus- 
tenance for a servant, whereby the servant became 
sick & emaciated, must allege that the servant 
was of tender years, & under the dominion & 
control of the master. — B. v, Ridley (1811), 2 
Camp, 650, N. P. 

Annotation : — Reid. R. v. Sloane (1851), 15 J. P 228. 

9380. .] — B. V. Phillpot, No. 9376, 

ante. 

9381. Ability to provide essential.] — B. i\ 

Saunders, No. 8566, ante. 

9382. .] — An indictment alleged that 

prisoner, intending to injure the inhabitants of 
tlie parish of B., & to burthen them with the 
maintenance of a bastard child of prisoner, four 
days old, not named, & unable to walk, or to 
lake care of itself or to make known its wants, did 
abandon &: desert the said child, without having 

! provided any means for its support : — Held : bad, 

I (1) because thei'e was no averment that pilsoner 
I liad the means of supporting the child ; or (2 ) tliat 
the child had sustained any injury by the abandon- 
ment. — B. V. Hogan (1851), 2 Den. 277 ; T. <fc M. 
601 ; 20 L. J. M. C. 219 ; 17 L. T. O. S. 192 ; 15 
J. P. 419 ; 15 Jur. 805 ; 5 Cox, C. C. 255, C. C. B. 

Annotation : — As to {I ) Reid. K. V. Phillpot (1853), Dears. 
C. C. 179. 

9383. .]— Prisoner was convicted on an 

indictment which charged him with neglecting to 
provide food clothing for his child, but omitt(‘d 
specifically to allege his ability to do so : — Held : 
the ability to provide was implied, & therefore 
sufficiently averred, in the use of the word “ neg- 
lect. ”-*R. V. Ryland (1867), L. B. 1 C. C. B. 
99 ; 37 L. J. M. C. 10 ; 17 L. T. 219 ; 31 J. P. 
790 ; 10 W. H. 280 ; 10 Cox, C. C. 569, C. C. B. 

9384. Neglect to obtain parochial relief.] — 

B. V. Mabbett, No. 8582, ante. 

9385. .] — Prisoner, the mother of an 

infant child, was indicted for neglecting to provide 
it with sufficient food, the indictment alleging 
that she was able & had the means so to do. 
There was no evidence of the actual possession of 
means by prisoner ; but it was proved that she 
could have applied to the relieving officer of the 
union & that if she had so applied she would have 
been entitled to & would have received relief 
adequate to the due support &> maintenance of 
herself & the child : — Held : the allegation in 
the indictment was not supported by this evidence. 
— B. V. Chandler (1855), Dears. C. C. 453 ; 24 
L. J. M. C. 109 ; 25 L. T. O. 8. 132 ; 19 J. P. 279 ; 

1 Jur. N. 8. 429 ; 3 W. B. 404 ; 3 C. L. R. 680 ; 

6 Cox, C. C. 519. 

Annotations .-—Reid. R. V. Shepherd (1862), Le. & Ca. 147 ; 
R. V. Rugrg (1871), 24 L. T. 192 ; R. v. Chattaway & 
Chattaway (1922), 17 Cr. App. Rep. 7. 

9386. .] — An indictment alleged in 

the first count that prisoner unlawfully & wilfully 
neglected & refused to provide sufficient food for 
her infant child, she being able & having the means 
to do so. The second count charged that prisoner 
unlawfully & wilfully neglected & refused to 


charge of uiilawfidly carnally knowing 
a girl under fourteen applies to a charge 
of indecent assault also. — II. v, Sohloss 
& Maquire (1897), 8 Q, L. J. 21. — 

AUS. 

o. Girl under twelve years of age — 
Consent no defence.] — Consent is no 


defence to a charge of indecent assault 
on a girl under the age of twelve. — 
Bocout Ally v. R. (1907), T. S. 336. — 

S. AF. 

p. Girl under eight years of age — 
Consent no defence.}-~Tm consent of a 
cliild of eight years of age is not a 


defence to a charge of indecent assault. 
— R. V. SiDKROPOULOS (1910), C. P. D. 
15 ; 20 C. T. R. 397.— S. AF. 

PART XXXin. SECT. 14, SUB- 
SECT. 1,— A. 

q. Failure to proiHde necessaries.] 
— Where a person is charged with 
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provide her infant child with necessary food, but 
there was no allegation that she had the ability 
or means to do so. 

The jury returned a verdict of guilty on the 
ground that if prisoner had applied to the guar- 
dians for relief she would have had it : — Held : 
neither count was proved, as it was not enough 
that prisoner could have obtained the food on 
application to the guardians. 

Qu. : whether the second count is good in law. — 
R. V. Rugg (1871), 24 L. T. 192 ; 35 .T. P.* 533, 
C. C. R. 

9387. Failure to provide medical aid.] — A 

master is not by the general law, bound to provide 
medical advice for his servant ; but the case is 
different with respect to an apprentice, & a master 
is bound, during the illness of his apprentice, to 
provide him with proper medicines. — R. v* Smith 
(1837), 8 0. & P. 153. 

9388. .] — R. V, Senior, No. 8588, ajite, 

9389. Injury to health.] — R. v. Squire, No. 8579, 
ante. 

9390. .] — Indictment charged A. with un- 

lawfully leaving a child of a month old, of whicli 
she had the care, in a highway in the parish of B., 
with intent to burthen the said parish with 
the maintenance of the said child: — Held: bad, 
for not alleging any injury done to the child by 
the act of prisoner. — R. v. Cooper (1849), 2 Car. 
A Kir. 876 ; 1 Den. 459 ; T. & M. 125 ; 18 

L. J. M. C. 168 ; 13 Jur. 502 ; 3 Cox, C. C. 559, 
C. C. R. 

9391. -.] — R. r, IIOGAN, No. 9382, ante» 

9392. — R. p. Mabbett, No. 8582, ante. 

9393. — R. V. PiiiBLPOT, No. 9376, ante. 

B. By Statute. 

Sec Children Act, 1908 (c. 07), s. 12. 

9394. Failure to provide medical aid.] — R. v. 

Senior, No. 8588, a}ttc. 

9395. .]— Under Children Act, 1908 (c. 67), 

s. 12 (1), it is an offence if the parent of a child 
wilfully neglects the child in a manner likely to 
cause injury to the child’s health A if a parent 
fails to provide adequate medical aid for his 
child, he shall be deemed to have neglected him 
in a manner likely to cause injury to his health. 

Resp.'s daughtei’, aged thirteen, was suffering 
from adenoids, & in consequence her health w^as 
being injured. The only possible remedy was a 
surgical operation for the removal of the adenoids. 
The operation was not a dangerous one, but 
resp. refused to allow his daughter to undergo it. 
lie was summoned for an offence under the above 
Act, & the justice dismissed the information on 
the ground that resp. was under no legal liability 
to allow the operation:^ — Held: (1) the refusal 
of a parent to allow his child to undergo the 
operation might constitute a failure to provide 
adequate medical aid within the meaning of the 
above Act ; (2) the question was one of fact to be 
decided on the evidence in each particular case, 
consideration being had to the nature of the 
operation A the reasonableness of the parent’s 
refusal to allow it, A on the above facts resp. might 
have been convicted. — O akey v. Jackson, [1914] 


1 K. B. 216 ; 83 L. J. K. B. 712 ; 110 L. T. 41 ; 
78 J. P. 87 ; 30 T. L. R, 92 ; 23 Cox, C. C. 734 ; 
12 L. G. R. 248, D. C. 

9396. Insufficient provision — No recourse to 
parochial relief.] — Resp., who was earning at least 
£1 a week, spent it all in drinking, except about 
Ss. a week, which he gave to his wife for her sup- 
port, A for the support of her four children, under 
sixteen. The wife, though industrious, was unable 
to supply the cliildren with sufficient food A 
clothing, from the want of which they suffered in 
health. Resp. was summoned for an offence 
against Prevention of Cruelty to Children Act, 
1894 (c. 41), s. 1, but the magistrate dismissed 
the information on the ground that, inasmuch as 
the Poor Law provides means whereby the children 
might have been fed A clothed, the suffering of 
the children was not caused by the neglect of 
resp. : — Held : the decision of the magistrate was 
wrong, A the statutory provision for parish relief 
in no way absolved resp. from his liability under 
the above Act. — Cole v. Pendleton (1896), 60 
J. P. 359 ; 40 Sol. Jo. 480. 

Annotation : — Folld. R. v. Connor, [1908] 2 K. B. 26. 

9397. Who has custody, charge, or care of child 
— Question of fact.] — The enumeration in Chil- 
dren Act, 1908 (c. 67), s. 38 (2), of the persons who 
are presumed to have the custody, charge, or 
care of a child is not intended to be an exhaustive 
enumeration of the persons referred to in s. 12 (1) 
of that Act, as having the custody, charge, or care. 
The latter sect, applies to those who have in fact 
the custody, charge, or care as well as those who 
are presumed to have it. 

Where an illegitimate child is living with its 
father and mother, the fact that the mother, who 
is the child’s sole parent A legal guardian, is 
resident- in the house does not prevent the father 
from having jointly with her the custody, charge, 
or care of the child within the meaning of sect. 38 
(2), so as to render him liable to a penalty under 
sect. 12 of the above Act, if he wilfully neglects 
it. — Liverpool Society for Prevention of 
Cruelty to Children v. Jones, [1914] 3 K. B. 
813 ; 84 L. J. K. B. 222 ; 111 L. T. 806 ; 79 J. P. 
20 ; 30 T. L. R. 584 ; 58 Sol. Jo. 723 ; 24 Cox, 
C. C. 434 ; 12 L. G. R. 1103, D. C. 

Annotation: — Refd. Brooks v. Blount, [1923] 1 K. B. 257. 

9398. Parents living apart.] — A parent 

cannot, by leaving his wife A living apart from her, 
divest himself of the custody of the child so as to 
free himself from liability to conviction for an 
offence under Prevention of Cruelty to Children 
Act, 1904 (c. 15), s. 1, A if, while so living apart 
from his wife ho wilfully neglects his child in a 
manner likely to cause it unnecessary suffering 
or injury to its health, he will be guilty of a 
misdemeanour under that Act. 

The mere omission of the parent to pay any part 
of his earnings towards the support of his child 
may constitute wilful neglect within the meaning 
of the Act. — R. V. Connor^ [1908] 2 K. B. 26; 
77 L. J. K. B. 527 ; 98 L. T. 932 ; 72 J. P. 212 ; 
24 T. L. R. 483 ; 52 Sol. Jo. 444 ; 21 Cox, C. C. 
628 ; 6 L. G. R. 897, C. C. R. 

9399. .] — By Children Act, 1908 


having failed to provide sufficient food 
& clotliintf for his child, so that it 
becjamo weak & ill, disordered, emacia- 
ted, A debilitated in its body, is not 
necessary, in order to support a con- 
viction, to prove that the child suffered 
injury of a permanent character. — R. 
V. Poole (1885), 4 N. Z. L. R. O. A. 70. 


PART XXXIII. SECT. 14, SUB- 
SECT. l.—B. 

9394 i. Failure to provide medical 
aid.] — R. V. Coventry (1898), 3 Terr. 
L. R. CAN 

9394 ii. .] — A parent or other 

pereon l^ally liable to maintain a 
child is under Act 25 of 1913, s. 2, 


guilty of an offence if it fails to provide 
adequate medical aid for the child, 
the words “ medical aid ” meaning 
the aid of a qualified medical practi- 
tioner & excluded the act of healing 
by divine agency. — R. r. Botha, 
[19181 T. P. D. 133.-— S. AF. 

r. Who has custody, charge or care 
of child — Actual control.] — Children’s 
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Sect, 14. — Crmliy to children : Snb-aect. 1, B,; sub- 
sects, 2 d: 3. Sect. 15; Sub-sects, 1^2.] 

(c. 67), s. 12 (1), if any person over the age of 16 
yeai*s, who has the custody, charge, or care of a 
child, neglects such child, that person shall be 
guilty of a misdemeanour & be liable to punish- 
ment, & a parent shall be deemed to have neglected 
the child if he fails to provide adequate food or 
clothing ; & by sect. 38 (2) of that Act, the parent 
of a child shall be presumed to have the custody 
of the child, & as between father <fc mother the 
father shall not be deemed to have ceased to have 
the custody of the child by reason only that he 
has deserted or does not reside with the mother 
child. 

A husband & wife were by agreement living 
apart, the wife living with & having the custody 
of their children. The husband had been paying 
to his wife regularly a weekly sum which was 
sufficient for the maintenance of his wdfe <te chib 
dren. The wife neglected the children by failing 
to provide for them proper food clothing. 
The husband knew of his wife’s neglect, as ho had 
several times complained in respect thereof to the 
Society for the Prevention of C’ruelty to (Children. 
The husband & wife having been summoned in 
respect of such neglect, & the wife having been 
convicted : — Held : the fattier also was liable to 
conviction under the above Act, notwithstanding 
that the children were not living with him, as the 
fact that he w’iis supplying the wife with sufficient 
money for their maintenance did not exempt him 
from the obligation cast upon him by the Act to 
provide his children with food & clothing. — Poole 
V, Stokes (1914), 110 L. T. 1020 ; 78 J. P. 281 ; 
30 T. L. E. 371 ; 24 Cox, C. V. 109 ; 12 L. G. K. 
629, D. C. 

Annoiaiian : — Consd. Brooks v. Blount, [1923] 1 K. B. 237. 

9400. Parents unmarried — Living apart.] — 

Resp., w’ho was the father of an illegitimate child, 
Avas charged by applt. under Prevention of Cruelty 
to Children Act, 1894 (c. 41), s. 1, with wilfully 
neglecting & abandoning it. The mother of the 
child had taken no bastardy proceedings against 
him, nor had he the actual custody, charge, or 
care of the child. Applt. contended that under 
sect. 23 of that Act re.sp. was the “ parent ” of the 
child, & must therefore be presumed to have the 
custody of it. The justices held resp. did not come 
within the W'ord “ parent ” dismissed the 
charge : — Held : the decision of the justices was 
right. — ^Butler v, Gregory (1912), 18 T. L. R. 
370. 

9491. Living together.] — Liver- 

pool Society for Prevention op Cruelty to 
Children v. Jones, No. 9397, ante. 

Sub-sect. 2. — ^Abandonment or Exposure of 

Child. 

See Offences against the Person Act, 1861 
(c. 100), s. 27 ; <S: Children Act, 1908 (c. 67), s. 12. 


9402. Abandonment or exposure endangering 
life — Oiffences against the Person Act, 1861 (c. 100), 
s. 27 — Sending child by rail in box.] — A. & B. were 
indicted under the above Act for that they did 
abandon & expose a certain child then being under 
the age of twm years, whereby the life of the said 
child was endangered. A., the mother of a child 
five weeks old, & B., put the child into a hamper, 
wrapped up in a shawl & packed wdth shavings 

cotton wool, & A., with the connivance of B., 
took the hamper to M., about four or five miles 
off, to the booking-office of the railway station 
there. Slie there paid for the carriage of the 
hamper, & told the clerk to be very careful of it, 
& send it to G. by the next train, which would 
leave M . in ton minutes from that time. She said 
nothing as to the contents of the hamper. The 
hamper was carried by the ordinary passenger 
f.rain from M. to G., leaving M. at 7.45 p.m., & 
arriving at G. at 8.15 p.m. At 8.40 p.m. the 
hamper w^as delivered at its address. The child 
died, three weeks afterwards, from causes not 
att ributable to the conduct of prisoners. — On proof 
of these facts at the trial, it w^as objected for 
prisonei*s that there was no evidence to go to the 
jury that the life of the child was endangered, <fe 
that there was no abandonment A no exposure of 
the child wuthin the meaning of tlie Act. The 
objections w’(‘re overruled, & prisoners found 
guilty : — Held : the conviction should be affirmed. 
— R. V. Falkingham (1870), L. R. 1 C. V. R. 222 ; 
39 L. J. M. 0. 47 ; 21 L. T. 679 ; 34 J. P. 149 ; 
18 W. R. 355 ; 11 Cox, C. C. 475, C. (\ R. 

9403. Leaving child on doorstep.] — 

A woman wdio w^as living apart, from her husband, 
& who had the actual custodv of their cliild, under 
two years of age, left it at the father’s door at 
night, telling him sin* had done so. He knowingly 
allowed it to remain lying outside his door, A 
subsequently in tlie roadw’ay, for about six hours, 
when it w^as removed by a constable, the child 
then being cold A: stiff . — Held ; though the 
father had not had the actual custody A ])ossession 
of the child, yet , as he w’as by law bound to provide 
for it, his allowing it to remain where he did was 
an abandonment <fc exposurt* of the child by him, 
whereby its life w'as endangered, wdthin the 
meaning of the above .\ct.— R. v. White (1871), 
L. K. 1 i\ V. R. 311 ; 40 L. J. M. (\ 131; 24 
I.. T. 637 ; 36 J. P. 134 ; 19 W. R. 783 ; 12 Cox, 
C. C, 83, C. C. R. 

9404. Failure to provide medical care.] 

— R. r. Hines (1874), 80 (’. C. Ct. Cas. 309 ; 33 
L. T. 670, n. 

Annotations: — Consd. 11. v. Downes (1875), 45 L. J. M. C. 

8 ; R. V. Senior, [1899] 1 Q. B. 283. 

9405. Exposure of child — Children Act, 1908 
(c. 67), s. 12 (1) — Suffering or injury to health.] — 

To constitute the offence created by the above 
Act of exposing a child in a manner likely to cause 
it unnecessary suffering or injury, the exposure 
need not necessarily consist of the physical placing 


Protection Act, 1890, g. 3, is not con- 
fined in its operation to parents or 
other persons having: the legrai guardian - 
sliip of a child ; & where a woman had 
the actual control of a child of licr 
husband’s sister, as if it was one of 
her own children : — Held : she had 
the “ control ” of it within above sect. 
— THO.MP80N V. Grey (1904), 24 

N. Z, L. R. 457.— N.Z. 

PART XXXIII. SECT. U, SUB-SECT. 2. 

«. Abandonment or exposure en- 
dangering life .} — To sustain an indict- 


ment for the abandonment of a child, 
tliere must be proof that the abandon- 
ment was such as would expose the 
child to personal danger. — R. v. 
Carew (1839), 1 Craw. & D. 308. — IR. 

t. Malice esaential .] — Prisoner 

was indicted for maliciously deserting 
& abandoning a child of tender 
yeai-s, which was in her care & 
cust.ody, etc. : — Held : malice was 
essential to the completion of the 
offence. The indictment was not sus- 
tained by evidence that the child was 


loft by prisoner in a plivco where 
death from exposure was not likely to 
ensue, viz. at the door of the dwelling- 
house of the reputed father of the 
child. — R. V. Moruih (1841), 2 Craw. & 
D. 91.— IR. 

a. . ] — A. w as charged with 

abandoning her male child, on or 
about the day of his birtii, in a place 
where the child was Rkcjy to die from 
cold, hunger & neglect. The child was, 
a few hours later, found by a passer-by, 
alive & well. A. was found guilty of 
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of the child somewhere with intent to injure it. — 
R. r. Williams (1910), 20 T. L. R. 290; i Ci\ 
App. Rep. 89 ; 71 J. P. Jo. 99, C. C. A. 


Sub-sect. 3. — Trial, 

See Children Act, 1908 (c. 07), ss. 21, 31, 123. 

9406. Attendance of child in court.] — R. v. 

('ox. No. 9108, post, 

9407. .]-— Prevention of C^ruelty to Children 

Act, 1891 (c. 11), s. 10, does not make the presences 
of the child in ct., except in the cases therein 
excepted, a)i essential condilion to the hearing of 
any proceeding with relation to an ofltmce of 
cruelty within the meaning of that Act. — R. v. 
Hale, [1905] I K. R. 120 ; 71 L. J. K. B. 05; 
91 L. T. 839 ; 09 .1. P. 83 ; 53 W. R. 100 ; 21 
T. L. n. 70 ; 19 8ol. Jo. 08 ; 20 t^ox, C. C. 739 ; 
3 B. G. R. 40, C, a R. 

9408. Proof of age.] — On tlie trial of an indict- 
ment for unlavdully & wilfully neglecting cliildren 
\mder the age of sixteen cc^ntraiy to Prevention of 
C'l'uelty to (liildren Act, 1891 (c. 11), the children 
wer(* not produced before t)ie ct., A tlie only 
(‘vidence as to their ages was that of two persons 
who said tliat lliev had s(‘en tlie childi'en stated 
what tlu'y believed were? their respedive ages, 
all of tliem being under sixte'en. & tliat of the 
mistress of a school who said that the elder cliildren 
att(‘nded a ])ublic elementary sdiool A she bdi(‘ved 
tliey were within tlie statutory ages limit : — J/etd : 
there was evidiuice prop(T* to be left to the jury 
that/ the childnm were under sixteen. — R. 
Cox (1898), I Q, B. 179 ; (17 B. J. Q. B. 293 ; 77 
B. T. 531 ; 11 T. B. K. 122 ; 12 Sol. Jo. 135 ; 18 
(V)X, C. C. ()72, C. C. R. 

9409. Revocation of order for custody of child- - 
Power of sessions to award costs .) — Re 

OTIalloran (1905), 70 J. P. 8. 

9410. Offence involving injury to child — Hus- 
band & wife as competent witnesses.]— The 

olTence of feloniously causing grievous bodily 
harm, wln^re the person alleged to have been 
injured is a child under sixteen, is not' an ottence 
involving bodily injury to a child under sixteen 
within the meaning of the concluding pai'agraph 
of the scdied. to ITevention of CTuelty to Cliildren 
Act, 1894 (c. 41), A in such a case prisoner & his 
or her wife or luisband are not- competent wit- 
nesses. — R. V, Roberts (1890), 18 (’ox, (\ C\ 530. 


Sect. 15.— ABDUCTION. 

Sub-sect. 1. — At Common Baw. 

9411. Procuring marriage of infant — Without 
consent of parent or guardian.] — S eele’s Case 
( 1039), Cro. Car. 557 ; 79 E. R. 1080. 

Annotation: — Mentd. Layton’s Case (1705), 11 Mod. Ilcp. 
50. 

9412. .] — R. V, Twisleton (1668), 

I Sid. 387 ; 82 E. R. 1173. 

Annotation : — Folld. U. r. Pierson (1738), Andr. ,310. 

9413. Consent of infant immaterial.] 

— R. V. PiERSON (1738), Andr. 310 ; 95 E. R. 112 ; 
sub nom, R. v. Ohsulbton (Bord), 2 Stra. 1107. 
Annotation : — Re!d. R. v. Green (1781), 3 Dong. K. B. 3(3. 

9414. Detention of Infant— Consent of infant 
immaterial.] — As a general rule tlie father of a 
female child under the age of sixteen is legally 
entitled to her custody ; A she is not of an age 
to exercise a discretion to witlidraw herself there- 
from. Persons detaining suedi a child from Iku* 
father’s pi’^itection though with her consent, will 
therefore be ordered by this ct. on proceedings by 
habeas corpus to give her up to her father. 

It appears to me tliat if t hose persons had been 
indicted for the ottence of abducting lier, they 
would have been liable to (jonviction (Cock- 
burn, C..T.). — R. V. Howes (1860), 3 E. A E. 332 ; 
30 B. J. M. 17 ; 25 J. P. 23 ; 7 Jur. N. S. 22 ; 
121 E. R. 467 ; sub nom. Ex p. Barford, 3 B. T. 
467 ; 9 W. R. 99 ; 8 (Jox, C. C. 105. 

Annotations : — Refd. K. v. Burrell (1SG3), 33 L. J. M. C. 
51 : Jt. V. iTiuee (J 875K L. Ji. 2 C. C. R. 151. Mentd. 
Ityder r. Ryder (1861), 31) L. J. P. M. & A. 44 ; Malliiisoii 
V. JMalliiisori (18(H)), L. R. 1 J\ A D. 221 ; /iV Andrews 
(1873), L. IC 8 Q. B. 153 ; Pr jigav- Ellis, ABrar-Ellis r. 
Laseelles (1883), 21 Cli. D. 317 ; R. r. Gyngall, [18l)3J 
2 Q. B. 232 ; 4'hoinasset r. Thomasset, fl894] P. 21)5. 

.] —Sec, (jeueraUy, Infants A C’dildren. 

9415. Procuring marriage of woman — Force or 
contrivance necessary.] — R. v. Fowler (1788), 
1 East, P. C. 161. 

Annotation : —Reid. R. r. Seward (1831), 1 Ad. A El. 700. 


Slb-sect. 2 . — Abduction of Heibess. 

See, now, OBerices against the l\T*son Act, 1801 
(c. 100), s. 53. 

9416. A misdemeanour.) —R. v. ITgot (1701), 
12 Mod. Rep. 516; Holt, K. B. 758 ; 88 E. R. 
1488. 

9417. Motive of lucre — Evidence of motive.] — 

On an indictiuent for abduction on 9 Geo. 4, c. 31, 
t he jury ought not to convict prisoner unless they 


the criino charged. — R. v. Adams 
(1002), 20 S. (J. 55().- S. AF. 

7’o 7tuike vharncaJile to 
another.] — Prisoner was indicted for 
that, having a child of tender years in 
her care, cle., slic secretly abandoned 
the child, nith intent to make the 
child chargeable to A. There was 
another count, (diarging tho desertion 
to bo with intent to make tho child 
cliai’goable on tho parish of D. ; — ■ 
Held : the indictment was good, A 
the offence therein charged a mis- 
demeanour at ct)mmon law. — R. v. 
Tkot (1840), 1 Craw. A D. 556. — IR. 

0. Person liable.] — Any person 
who takes an active pai't in tlie 
abandonment of a clilld, whether such 
person is nmUu* an obligation or duty 
to protect the child or not/, may bo 
conviet'Od of the offene(' of abandoning. 
— R. V. Koebeckk (1804), 20 V. L. R. 
320.— AUS. 

J, — VOL. XV. 


d. — •. ) — The general intention of 
22 Viet., No. 6, is to punish parents 
of cither sex for child desertion, A 
thcreforo, altliough male parents only 
are mentioned therein, mothers are 
equally liable. — -R. v. Smitu (1861), 2 
Legge, 1382. — AUS. 

PART XXXIII. SECT. 15, SUB-SECT. 1. 

e. What anwunts to.] —The wrongful 
A unlawful taking from her fatlier’s 
custody of a minor child does not con- 
stitute tho olfencc of abduction, unless 
committc‘d with the view to marrijjgo 
of from motives of lust . — R. v, MoT/VTI, 
R. V. BmnucNHOEDKii (181)6), 13 S. C. 
173 ; 6 0. T. R. 175.~S. AF. 

f. .J — -Abduction consists in 

unlawfully taking away a girl under 
age, whether a virgin or not, from tho 
cont-roi of her parents or guardians.-- 
IMuuins r. Tmc State (181)6), 16 

C. L. J. lit). — S. AF, 


g. (h)7m‘tU immaterial.] — To a. charge 
of abduction the fact tliat the girl 
iH)iis(*nted to twcompaiiy accused is 
no ground of defence. — A rmi j'STEad v. 
R. aiH>5), 26 N. L. R. 505.~S. AF. 

PART XXXIII. SECT. 15, SUB-SECT. 2. 

9417 i. Motive of lucre — Evidence of 
motive.] — On a charge of abduction of 
a woman under age A having a future 
interest in personal estate, the only 
evidiiticc of such interest was that of 
tho i)arents, who had been inforiiiod 
that she was entitled under her grand- 
father's will to ,tJl,000 when she came 
of age, A that liad been told prisoner : — • 
Held : tho evidence was sufficient to 
sustain a conviction. — R. v. Tayloh 
(1876), 2 V. L, R. 95.— AUS. 

h. Form of infoxmaikm — Whether 
necessary to allege fraudulent allure- 
me af. Prisoner, being charged on 
an information following the words 


S 



858 


Criminal Law and Procedure. 


Sect, 15. — Abduction: Suh’SecU, 2, 3 <£; 4.j 

are satisfied that prisoner committed the otTence 
from motives of lucre ; biit evidence of expressions 
used by 2 )risoner respecting the property of the 
Jady, such as his stating that he had seen the will 
of one of her relatives, & that she would have £220 
a year, are important for the consideration of the 
jury in coining to a conclusion whether prisoner 
was actuated by motives of lucre or not. If the 
jury should not be satisfied that i3risoner^ was 
actuated by motives of lucre, <fc they be satisfied 
that he used force to the pei'son of the lady in 
taking her away, that he took her away against 
her consent, they may convict liim of an assault 
under 7 Will. 4 & 1 Viet. c. 85, s. 11.— 11. r. 
Barkatt (1840), 9 C. & r. 387. 

9418. Subsequent consent no defence.] — 

Forcibly taking a woman, although the subse- 
quent marriage be with her own consent, is 
felony. — Fulwood & Bowen’s Case: (1038), Cro. 
Car. 493 ; 79 F. B. 1020. 

Amwhtiions : — Refd. U. u. I’riuco (1875), L. 11. 2 C. C. I?. 

154. Mentd. llrowii'H (Jase (107:i), 1 Vuut. 243 ; 11. v. 

P'ezaH (1690), 4 Mod. Kep. 8 ; Cooper v. Crane, 11891 J 

r. 369 ; Moss r. Moss, [1897J P. 263. 

9419. .] — II. V. Swanson (1702), 7 

Mod. Hep. 101 ; 87 E. B. 1122 ; sub iiom. B. v. 
SWENSDEN, Holt, K. B. 319 ; 14 State Tr. 559. 

9420. Evidence of fraudulent allurement.] — A 
girl under the age of 21 y(‘ars was entitled to a 
present interest in landed properl y. On returning 
from school for her Cliristinas holidays, tli(^ girl 
wished to remain with her mother, but Iku* mother 
insisted that she should r(‘side at lier grand- 
mother’s, who lived in tlic same town with the 
mother. The girl on tills, instead of going to 
her grandmother’s, went to the house of H., an 
uuele, k remained with him, visiting her mother 
daily. The latter, when she disco v(a*ed where Inn* 
daughter was residing, devsiivd her to come back 
to her house, but the girl did not go back. There- 
after F., another nncie of the girl, allui*ed her & 
took her away with intent to marry her, aided by 
H., k in fact F. actually married her. F. was 
indicted for fraudulently alluring, taking away, 
k detaining the girl out of the iiossession of her 
mother with intent to marry her, k II. was indicted 
for aiding F. in committing the felony. It was 
allegial on the part of the prosecution, but denied 
by prisoneis, that on these facts there was sufficient 
evidence that F. fraudulently allured k took k 
detained the girl, k that F. took her out of the 
possession of her mother ; — Held : (the ct. inti- 
mating that there was no difference of opinion on 
any question of law), the circumstaiices j) roved 
were not in jjoint of fact sufficient to establish 
that accused had committed the crime charged in 
the indictment. — B. v. Burrell (1863), Le. k Ca. 
354 ; 33 L. J. M. C. 54 ; 9 J.. T. 420 ; 27 J. P. 
790 ; 12 W. B. 149 ; 9 Oox, C. C. 308, C, C. B. 


Sub-sect. 3. — Girls under 18. 

S'ce Criminal Law Amendment Act, 1885 (c. 60), 

s. 7. 

9421. Evidence of inducement.] — Where a girl, 
under the age of eighteen, has not been taken 
against her will out of the possession of her father 
or mother, or of the person having the lawful 
care or charge of her, it is necessary, in order to 
convict a pei*son charged with an ofTence under 
Criminal Law i^jnendment Act, 1885 (c. 69), s. 7, 
in respect of such girl, to prove that the girl left 
such possession in consequence of persuasions, 
inducements, or blandishments held out to her by 
prisoner. 

Upon an indictment under that Act for taking 
or causing to be taken a girl out of the possession 
of her father, it was proved that at the time 
the alleged offence was committed the girl was 
employ i^d as a barmaid at a distance from her 
father’s liome : — Held : she was under the lawful 
charge of her cmifioyer, k not in the ijossession of 
her fath(;r ; A, therefore, prisoner could not bo 
convicted of the otfence with winch he was charged. 
— B. V. Hr:NKERS (1880), 10 Cox, C. C. 257. 

9422. .] — To support an indictment under 

Criminal Law Amendment Act, 1885 (c. 09), s. 7, 
it must be inoved that the girl left^ her homo in 
consequence of some persuasion, inductmierit, or 
blandishment held out to her by the man. It is 
not sulficient to x>rove that she left her home with- 
out any inducement from the man, altliough the 
man had previously taken her about to })laces of 
entertainment k liad had connection with her. — 
B. V, Kauffman (1904), 08 J. P. 189. 

9423. What is possession of parent — Girl in 
service of employer.] — B. v. H3:nkehs, No. 9121, 
ante. 

See, also, Nos. 9420, 9439, 9443,9445-9417, 'post, 

9424. Question for jury.] — It is a ques- 

tion for the juiy w'hether at the tiun^ of tlR‘ 
alleged abduction the girl was in the possession of 
her father. — 11. v. Mace (1880), 50 J. 1*. 770. 

9425. Knowledge of age of girl — Defence of 
reasonable belief.] — Where a pei-son is (haiged 
with abducting a girl under eighteen, it is a 
sufficient didenee if at the moment of taking her 
out of lawful custody he had reasonable cause to 
beli<;ve that she was of tlie age of tight (icn, thougli 
he did not inquire of her age until after he had 
taken her out of custody, but before the abduction 
was complete. — B. v, Paciuer (1880), 10 Cox, C. C. 
57. 


SuB-HECT. 1 .— Girls under 10. 

^ee Offences against the Person Act, 1801 
(c. 100), H. 55. 

9426. Taking out of possession — Force not 
necessary.] — In order to constitute the ott’encti of 


of Criminal Law Amendment Act, 46 
Viet. (No. 17), 8. 46, with fraudulently 
taking a girl from her parents with 
Intent, etc., the judge ordered the 
information to he amended by striking 
out the word “ fraudulently ” : — 
Held : the judge was right inasmuch 
as the word “ fraudulently was un- 
necessary. — II. V. (1885), 6 

N. 8. W. L. K. 191 ; 2 N. >S. W. W. N. 
3.— AUS. 


PART XXXIII. SECT. 15, SUB-SECT. 3. 

k. Whether girVa evidence admis- 
sible.}— On indictment tor fraudulently 
alluring, conveying away, & eontnmt- 
ing matrimony with a girl imder 


eighteen, entitled to property, the girl 
herself is a competent witness for the 
prosecution. — H. t\ York (1839), 1 
Jebb & 8. 563 ; 1 1. L. K. 301.— IR. 

1. How far conae7U material. ] — 
Prisoner was presented undm* Crimes 
Act, 1891, 8. 17, for unlawfully taking 
a girl under the age of 18 years out of 
the possession k against 14ie wifi of 
her mother with intent that she should 
be unlawfully & carnally known t>y 
him. The judge directed the jury that 
the girPs willingness to go with ac- 
cused was inimateraJ, & that the sect, 
was meant to preserve pareut/S’ control 
over a girl who was still under their 
control whatever the girl's disposition 
was, & reserved the question wliether 


his direction was right : — II rid * the 
direction was insufficient. Sc now trial 
ordered. — ^K. v. Maoknev (1903), 29 
V. L. K. 22.— AUS. 


PART XXXIII, SECT. 16, SUB-SECT. 4. 

m. Taking oxit of posaeaaioti.] — In- 
ducing or persuading a girl to leave 
her parents, or remain absent from 
them, without any actual taking by 
accused, personally or by an agent, 
constitutes the offence of abduction. — 
K. V. Abboit (1848), 1 Legge, 467.— 
AUS. 

n. .] — A girl under sixteen was 

sent on a message by her mother k 
met prisoner on a tramcar. Ho k 
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abduction within 9 (ioo. 1, c. 31, s. 20, it is not 
necessary that the girl should be taken by force, 
either actual or constructive, or to be taken out of 
Uie actual possession of the parent or guardian. 
It is enough if she bo persuaded by prisoner to 
leave her home. Sc the control of the parent 
continues down to the time of the takinf^. 

Whore prisoner persuaded a girl under sixteen 
to meet him at a place two miles from her father’s 
Jiouse, where she lived, for the iiurpose of going 
with him to America, & she did so voluntarily, 
leaving her home alone, then meeting prisoner 
at th(; place appointed, afterwards travelling 
with him to Loudon : — Held : he was guilty of 
abduction. — K. v, Manktelow (1853), Deai^. C. ('. 
159 ; 22 L. .1. M. L. 115 ; 21 L. T. O. S. 80 ; 17 
.1. P. 281 ; 17 Jur. 352 ; 1 W. U, 312 ; 1 C, f.. K. 
59 ; 0 Oox, C. C. 143, O. C. IL 

Atmoktilons : — Refd. U. v. IIowor (I SCO), K. & E. :V.Vl ; 

O. V. TinimiiiH (1800), 8 Cox, (!. V. 101. Mentd. p. 

itarford (18(J0). :J L. T. 467. 

9427. .] -It. V . J^4:azioh. (1801), 8 

tW, C. C. tiO. 

9428. Enticement by another girl.) — A., 

a girl undei* sixteen, who was in service, was, as 
she was returning from an (UTarid, ask(»d by 13., 
another girl, if she would go to L., as Ik’s mot Ian* 
wanted a servant, & would give her £5 wages. 
A. Sc B. werd away together to K., wh(*i‘e both 
were found. Sc B. apprehended : — Held : this was 
not such a taking or causing to be taken of A. as 
was sutTicient to constitute th(‘ ollence of abduc- 
tion under 9 (Jeo. 4, c. 31, s. 20. 

Semble : a mere fraudulent dec.oying or (‘iiticc- 
ment away of a girl under sixteen is not a taking or 
(•ausing to bo taken within that Act. — B. r. 
Mp]ADOW.s (1811), 1 Car. Sc Kir. 399. 

Apru>faiionn : — Dbtd. \l. r. Kipps (1850), 4 Cox, (t ( '. 167. 

Disfd. H. r. I\Iaiilvl.('l()vv (IS6;1), 6 Cox, C. C. li:;. Refd. 

I . I'lObin^ (18J4), 1 Car. tX Kir. 456. 

9429. Previous persuasion — Subsequent 

voluntary going away.] — It is no auswer to an 
indietment under 9 Ceo. 4, e. 31, s. 2(h for taking 
;»way a girl und<u* tin* ag(‘ of sixti'eii year.s, to show 
tliat tiie jriil aJleg(‘d to he abducted went volun- 
tarily from her home in eonstMpienctJ of tla^ 
])c*i*suasi(>ns of prisoner, to a ])]ace at sonn* distance, 
wIku’c siu‘ met piisoner, Sc wluaic.e sh(‘ went away 
with him without aiiv rcduct aiice.— U. r. Kipps 
( 1850), 4 Cox, C. C. 107. 

^lu not id ion Refd. u. r. MauUolow (1853), G (,\)x, C. C. 

143. 

9430. .] — li. V. Manktioluw, No. 

9420, cDiic. 

9431. — .]— In order to constitute 

an offence under 9 (h;o. 4 , c. 31 , s. 20, it is sullicii'iit 
if by moral force a willingness on the part of the 
girl to go away with j)risoner is crexated ; but. if 
her going awaj^ with prisoner is entirely voluntary, 
no olTencc is committed. 

Tliis olTence is complete under the Act wliicli 


creates it, without any reference to the object for 
which the gin^ might be taken. The girl must 
be under sixteen years of age, her father unwilling 
that she should go away, & it must be assumed to 
be so, if, had ho been asked, he would have refused 
his consent (Wiohtman, J.), — R, v. Handley 
(1859), 1 F. & F. 648, 

9432. .]— If a man, by previous 

promises to a girl under sixteen as to what he will 
do if she will leave h(ir parents’ house & go to 
live wdth him, induces her at length to do so, & 
then receives & harbours her secretly, he is liable 
to be convicted under Oliences against the Person 
Act, 1801 (c. 100), s. 55, for taking her out of the 
l)ossession of her parents, even although he does 
not meet her by any previous arrangement Sc is 
not otherwise actually a party to her act in leaving. 
— K. Kobb (1804), 5 F. Sc F. 59. 

9433. .] — Any one dealing with 

an unmarried girl does so at liis iDcril, Sc if she turn 
out to bo under sixteen is liable under Oliences 
against tlie Person Act, 1801 (c. 100), s. 55. 

A man is not bound to return to her father’s 
custody a girl who, without any inducement on 
his x^art, has left her homo Sc come to him ; but 
if, at any time, he has attempted to induce her to 
leave home without her parent’s consent, Sc she 
afterwards does so, he is guilty of the abduction 
of the girl, even though he disapx3roves of the act 
at the particular time at which she gives effect to 
his x^revious x^^i^Basions. — B. v. Olifieii (1800), 

10 Cox, C. C. 402. 

Annotatkms : — ^Consd. R. v. Prijujc (1875), L. R. 2 C. C. R, 

154 ; R. V . Kauffman (R104), 08 J. P. 18U. 

9434. Proposal of girl — Co-operation of 

accused.] — A. went in tlie night to the house of 
B., Sc placed a ladder against a window, Sc held it 
for J., the daughter of B., to dcKScend, which she 
did, then eloped with A. J. was a girl under 
sixteen: — Held: (1) this was a “taking” of J. 
out of the x>o««t*ssion of her father witliiii 9 Geo. 

1, c. 31, s. 20, although J. had herself j)roposed to 

A. to bring the ladder SC' to elopo. with him ; (2) it 
was no defence for A., that he did not know that 
d. was under sixteen, or that from her ax^pearance 
lui might have thought- she was of a gi’eater age. — ■ 

B. V . Bobins (1811), I Car. Sc Kir. 450. 

AnnoUdions R. v. Manktelow (1853), 6 Cox, ( ’. 

143 ; R. l^rineo (1875). L. R. 2 C. C. R. 151. Mentd. 

R. V . Tolson (1889), 23 Q. B. D. 168. 

0435. -.] — On an indictment under 

9 Geo. 4, c. 31, s. 20, for taking an unmarried gill 
under the age of sixteen from the possession of 
her father : — Held : the Act was satisfied, though 
the man Sc the girl quitted the house together in 
consequence of a x^roposition which emanated from 
the girl herself to that etfect, Sc a stat(‘ment by Iku* 
to the man that she intended to leave her father’s 
house.-— K. V, Biswell (1847), 9 L. T. O. S. 394 ; 

11 J. P. 582 ; 2 Cox, C. C. 279. 


Hho j?ot- off, & ho walked about tlio 
wtroels witli her, gave her one shilling, 
tried to induce her to ent.er a brothel, 
& put his arm on her sliouldor. The 
girl puHhctl his arm off, refused to 
enter the brotliel, & walked away ■ 
Held : there was evidence on which a 
jury might And that prisoner took the 
girl out of the possession of her father. 
— R. V. Jenkins (1895), 21 V. L. R. 
113.— AUS. 

o. — — .] — Prisoner was chai’god 
wit h taking a girl imder sixteen out of 
the possession of lier mother. On the 
day in question the girl had left her 
mother’s home with her mother’s 


consent, aecompaniod by prisoner in 
order to go into service. There had 
been no inducement on the part of 
prisoner before the girl left her home. 
Before the girl reached the house of 
her mistress prisoner pei*suaded her to 
go away with him : — Held : there was 
evidence of a taking of the girl by 
prisoner out of the possessiou of her 
mother.- —R. v. Chakman (1910), 10 
S. R. N. S, W. 540 ; 27 N. 8. W. W. N. 
152.— AUS. 

p. — — ^.1- R. 11. Mondklet (1877), 

21 L. C. J. 154.-- CAN. 

Motiiies of bcnerolence.] — ^R. 

V . Hollis (1885), 8 L. N. 2.29.™ CAN. 


i Vc viou,<f persuasi<)7i — JS ub - 
volmUar}/ uoiny away.] — ■ 
l^fisoner was- indicted for haviiig 
unlawfully caused to be taken a certain 
unmarried girl, under sixteen, out of 
the possession & gainst the will 
her father. The girl, by persuasion of 
letters written by prisoner, addivased 
to & received by her, w'as induced to 
leave her father’s house & meet 
prisoner. Upon meeting her ho sug- 
gested 1 hat it was not too late for her 
to return home, but she declmod : — - 
Held : it was essential to the offence 
that the girl should have been in 
possession of her father at the time of 
the taking, & upon the facts, when slie 

S 2 
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Sect. 15 . — Abduction : Si^-seds. i ^ 

9436. .] — E. V. Handley, No. 9431, 

ante, 

9437. — - Acquiescence by man.] — In 

order to wni)port a charge of taking an unmarried 
girl under the age of sixteen out of the possession 
<te against t he udll of her parents or guardiatis, it 
must be shown that prisoner look some active 
step, by persuasion or otherwise, to cause the girl 
to h‘av(* her liome ; if the suggestion to go away 
with prisoner came from the girl only, & he took 
the merely i)assive iDart of yielding to such sug- 
gestion, he is entitled to an acquittal. — R. v. 
Jakvis (1903), 20 Cox, 0. 0. 219. 

9438. Inital voluntary act of girl.] — R. 

V. Oijviiiii, No. 9433, ante. 

9439. .] — Where a servant girl under 

sixteen years of age had permission from her 
mast('r to go ^ see her parents from Saturday to 
Monday night & went to sec them on the Sunday 
for a few hours only, & then told them (by previous 
arrangement with inlsoner) that she was going 
back to her cm] )loy merit, instead of which she 
remtiined with prisoner all night & did not return 
to her master’s employment until some days after- 
w^ards : — Held : (1) the girl was under the lawful 
charge of her master & not of her father at the 
time of tlie alleged otfence ; (2) these facts would 
not warrant a conviction for abduction. — R. v. 
Miller (1876), 13 Cox, 0. C. 179. 

9440. Temporary taking — For purpose of 

marriage.]-— A girl, under the age of sixteen, who 
w’as Jiving in her father’s house, was induced by 
deft , to go to a chapel & bo married to him. She 
was only away from her home an hour or two, 
& after her return continued to live with her 
father as before, he being ignorant of w^hat had 
taken place. The marriage was never con- 
summated : — Held : there was sutTicient evidence 
of her having been taken out of her father’s pos- 
session to satisfy 9 Geo. 4, c. 31, s. 20. — R. v. 
Baillie (1859), 8 Cox, C. C. 238. 

9441. For purposes of cohabitation.] 

— Prisoner induced an unmarried girl under 
sixteen yeai*s old to leave her father’s house, & 
to meet liiru by appointment, without her father’s 
consent. Prisoner & tlie girl cohabited three 
days & nights, tsL then parted by consent, the 
girl returned home. I’he jury found prisoner 
guilty, & that he took the girl away with him in 
order to gratify his passions, then to allow her 
to return home, but not with the view of keeping 
her from her home permanently : — Held : there 
was sufficient evidence for the jury to warrant 
the conviction. — R. v. Timmins (1860), Bell, C. C. 
276 ; ,30 L. J. M. C. 45 ; 3 L. T. 337 ; 25 J. P. 
453 ; 6 .fur. N. 8. 1309 ; 9 W. R. 36 ; 8 Cox, C. C. 
401, C. C. R. 

Annotations :~Reld. II. v, Frazer (1861), 8 Cox, C, C. 446. 

Mentd. Ex p. Barford (1860), 3 L. T. 467. 

9442. What Is possession of parent — Custody & 
control.] — R. v. Manktelow, No. 9426, ante. 

9443. Temporary absence — Intention to 

return.] — To .support an indictment for the 
abduction of an unmarried girl under sixteen years 
of age, it is not necessary to prove that the iierson 
who abducted her knew her to be under sixteen, 
as the person who does so is bound to ascertain 


her age, & if she turns out to be under sixteen, ho 
must take the consequences. A girl who is away 
from home is still in the custody or possession of 
her father if she intends to return. — R. v. Mycock 
(1871), 12 Cox, C. C. 28. 

Amwtations :■ — Folld. K. v. Prince (1875), L. R. 2 C. C, R. 
154. Mentd. R. r. Tolson (1889), 23 Q. B. D. 168. 

9444. Girl in service of employer.] — R. 

V. Miller, No. 9439, ante. 

9445. Illegitimate child.] — R. v. Corn- 

FORTH (1742), 2 Btra. 1162; 11 East, 10, n. ; 

1 Bott, 6th ed., 458 ; 93 E. R. 1101. 

Annotations: — Mentd. R. v. Edmonton (1784), Cald. Mag. 
Cas. 435 ; Ex p. Glover (1835), 1 Har. & W. 508. 

9446. Girl met in street.] — When a girl 

under sixteen has been found in the streets by 
herself & seduced away, that is not a taking out of 
the possession of the father, oven though he is 
living in the place & she lives with him. — R. v. 
Green (1862), 3 E. & F. 274. 

Annotatvms : — ^FoUd. H. v. Ilibbert (1869), L. K. 1 C. C. 11. 
184. Consd. R. u. Prince (1875), L. 11. 2 O. C. R. 154. 

9447. .] — Offences against the Poi*son 

Act, 1861 (c. 100), s. 55, enacts that who.soever 
shall take an unmarried girl, under the age of 
sixteen, out of the po.ssession & against the will 
of her fatheu' or mother, or of any other person 
having the lawful care A charge of her, shall be 
guilty of a misdemeanour. 

A. met, a girl in the street going to school, 
induced her to go with him to a town .some miles 
distant, wherij h(‘ seduced lier. They returned 
together, k> he hd’t ht^r where he met her. Tlie 
girl then w^ent to her home, where she lived with 
her father A mother, having been absent some 
houi's longei* than would have been the case if 
she had not met A. A. made no inquiry, A <Ud 
not know who the girl was, or whether she had a 
father or mother living or not, but ho had no 
reason to it did not believe that she was a girl of 
the town -Held : A. was not guilty of having 
unlaMdully taken the girl out of tlio poss(‘Ssion of 
her father under the above Act-. — R. v. IIihbert 
(1869), L. R. 1 V>. G. R. 184 ; 38 1.. J. M. C. 61 ; 
19 L. T. 799 ; 33 P. 243 ; 17 W. R. 384 ; 11 
Cox, C. C. 246, C. C. R. 

Annotation : — Consd. K. v. I’rince (1875), L. It. 2 C. C. It. 
154. 

9448. What is taking against will of parent.] — 

R. V. Handley, No. 9431, a)dc. 

9449. Consent obtained by fraud.] — 

Semblc : vvhere a man by false ct fraudulent 
representations induced the parents of a girl, 
between ten <fc eleven yeai-s of age, to allow him 
to take her away, such taking away of the girl 
is an abduction within the meaning of 9 Geo. 4, 
c. 3], s. 20. — R. V. Hopkins (1842), Car. & M. 254. 

Annotation; — Consd. It. v. Manktelow (1853), 6 Cox, C. C. 
143. 

9450. Lax course of life permitted.] — On an 

indictment foi* unlawfully taking away a girl, under 
the age of sixteen yeai's, against thci will of her 
parents : — Held : if they had encouraged her in a 
lax cour.se of life, the case did not come within the 
statute, e.g. the mother having permitted her to 
go out alone at night & to dance at public-houses. — 
R. V. PiMMiCLT (1858), 1 F. & F. 50. 


mo priHoncr, hIio Imd already 
abandoned that possession. — R. v. 
Blytiik (1895). 4 B. C. R. 276, — CAN. 

s. What is possession of pareiU .] — 
A mother does not lose the possossiou 


of her child, an iimnarried girl, under 
sixteen, by contracting a second 
marriage. Neither the consent of the 
girl herself nor that of her stepfather, 
to her being taken away out of the 
possession & against the will of her 


mother, is any bar to an indictment 
& conviction, under Offences against 
the I’erson Act, 1861 (c. 100), s. 55. — 
R. r. Norton (1864), 16 Ir. Jur. 156. — 

IR. 
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9451. Motive Immaterial.] — R. v, Handley, 
No. 94.31, ante, 

9452. Consent of girl,] — One who takes an 

unmarried girl under the age of sixteen years out 
of the possession & against the will of her father 
or mother, is guilty of an olTerice under OlTences 
against the Iverson Act, 1861 (c. 100), s. 55, 
although he may not have had any bad motive 
in taking her away, nor means of ascertaining her 
age, & although she was wnJling to go. — It. v. 
Booth (1872), 12 Cox, C. 0. 231. 

Annotation Polld. II. v. Prince (187.')), L. R. 2 G. O. R. 15tl. 

9453. Bon& fide claim of right to custody.] — 

Prisoner was indicted for unlawfully taking T., 
she being then unmarried, & under the age of 
sixteen years, out of the possession & against the 
will of B., her lawful guardian. 

IMsoner, who was a widower, had married the 
elder sister of T., & up to the time of his wife’s 
death, T. had lived in prisoner’s house. On that 
occasion, J., another married sister of T., caused 
her to bo placed under the care of B. It did not 
appear tliat prisoner had any improper motive, 

the jury were directed that, if they thought 
prisoner merely wished to have the child to live 
with him, & honestly believed that he liad a right 
t/O the cust-ody of the child, altliough he had no 
such right, they ought to acquit him. — K. v. 
Tinkler (1859), 1 F. A F. 513. 

Annotation : —CoviSdi. R. r. ITince (1875), L. R. 2 C. (\ R. 

154. 

9454. Ignorance of age no defence.] — It. v, 

Robins, No. 9134, ante, 

9455 . ,] — R, Olifieh, No. 9133, ante, 

9456. .J— R. r. Mycock, No. 9113, ante, 

9457. .] — R. V. Booth, No. 9452, ante. 

9458. Belief that girl over sixteen no defence.] — 
Prisoner was convicted und(‘r Offences against the 
Person Act, 1861 (c. 100), s. 55, of unlawfully 
taking an unmarried gill under the age of sixteen 
out of the possession & against the will of her 
father. It was proved that prisoner did take the 
girl, & tliat she was under sixteen ; but that Ikj 
bond fide believed & liad reasonable ground for 
believing that she was over sixteen : — Held : the 
]att(T fact afforded no defence, & prisoner was 
rightly convicted. — R. Prince (1875), L. R. 2 
C. (). R. 154 ; 44 L. .1. M. C. 122 ; 32 L. T. 700 ; 
39 .1. P. 676 ; 21 W. R. 76 ; 13 Cox, C. C. 138, 
C. C. R. 

AnnotatUma : — Mentd. R. v. ivroore (1877), 18 Cox, C. C- 

544 ; Cimdy v. Le Cocq (1SS4). 18 Q. B. 1). 207 ; A.dJ. 

V. Bradlaiigh (1885), 14 Q. B. D. G67 : Chisholm r. Doifltoii 

(1889), 60 L. T. 966 ; R. v. Tolson (1889), 28 Q. B. D. 168 ; 

Slierras v, Dc Kutzen, [1895] 1 Q. B. 9i8 ; Derbyshire v. 

Houliston, 11897] 1 Q. B. 772 ; Burrows v. Rhodes, 

[1899] 1 Q. B. 816 ; Hobbs v. Winchester Corpn., [1910 j 

2 K. n. 471 ; R. v. Wheat, R. v. stocks, [1921] 2 K. B. 

119. 


Sub-sect. 5. — Children under 14. 

See Offences against the Person Act, 1861 
(c. 100), s. 56. 

9459. Detention by fraud.] — Prisoner was in- 
dicted under Offences against the Person Act, 

9461 i. Motive immaterial.] — R. r. 

Youkcma (1910), 16 O. W. R. 54 ; 21 
O. L. R. 193.— CAN. 

t. Detention — Oirl ahscoyuling volun- 
tarily.] — -A girl under 16 cannot 
by absconding renounce the pro- 
tection of her lawful guardian, & a 
person who detains a girl under 16 is 
liable to conviction although the girl 
has run away, & although even if there 
had been no act of detention would 


1861 (c. 100), s. 56, for that she did feloniously 
& unlawfully by fraud detain a child under the 
age of fourteen, with intent to d(‘prive the mother 
of the possession of her. The evidence was that 
the child had beevii in the service of prisoner & 
was missing & could not be discovered ; & that 
she gave difhTent accounts of what liad become of 
the child, but implying that prisoner had given 
her np to some third persons. There was no 
evidence that the child was still in her actual 
custody, nor, indeed, any where she was : — - 
Held : prisoner was rightly convicted ; because, 
whether her stories were all utterly false, ^ the 
child was secreted by herself, or whether they were 
so far true, & the child was in the actual custody 
of some tliird parties, to whom she had wrong- 
fully delivered her, it was <Hpially true that she 
unlawfully detained the child by fraud. — R. v, 
Johnson (1884), 50 L. T. 759 ; 48 J. P. 759 ; 15 
Cox, 0. C. 481, C. C. R. 

9460. By force or fraud— Exercised on parent or 
guardian.] — -An indictment under Offences against 
the Person Act, 1861 (c. 100), s. 56, for unlawfully, 
by force or fraud, taking away, enticing away, 
or detaining a child under tlie age of fourt(;en, 
with intent to deprive the parent or guardian of 
tile possession of such child, is not/ supported by 
evidence of force or fraud exercised upon the 
guardian of the cliild, nor upon any other person 
than the child so taken or detained ; tlie force' 
or fraud must have been practised upon tlie child 
itself in order to bring it within the above Act. — 
R. V. Barrett (1885), 15 Cox, (J. C. 058, 

Annotaiion : — -Consd. R. v. Beilis (1898), 62 L. J. M. C. 155. 

9461. -.] — In a prosecution for 

feloniously unlawfully taking away a child 
under fourteen by force or fraud with intent to 
deprive the parent or lawful guardian of the pos- 
session of the said child, evidence that the force 
or fraud was exercised or practised upon such 
pcTrent or guardian, & not in any way upon the 
child, is Rufticient to support a conviction. — R. v, 
Bellis (1893), 02 L. J. M. C. 155 ; 69 L, T. 26 ; 
57 .T. P. 441 ; 9 T. L. R. 518 ; 37 Sol. Jo. 585 ; 
17 Cox, C. C. 660 ; 5 R. 492, C. C. R. 

9462. Whether permanent deprivation of pos- 
session.] — Prisoner by force led away two children 
under tlie age of fourteen years, kejit tJiem in 
his company walking the streets of London from 
4.30 p.m. until 1.30 a.m. The jury found that h(^ 
intended to take the children back to their parent s 
the next day. By O [fences against the Person 
Act, 1861 (c. 100), s. 56, whosoever shall unlaw- 
fully, either by force or fraud, lead or take away, or 
decoy or entice away, or detain, any child under 
the age of fourteen years, with intent to deprive 
any jiareiit of the possession of such child shall 
be guilty of felony : — Held : in order t o come 
within the above Act there must be an intention 
to deprive the parent permanently of the pos- 
session of the child. — R. v, Jones (1911), 75 J. P. 
272 ; 22 Cox, C. C. 212. 

Annotaiion : — Expld. R. V. Powell (1914), 79 .1. P. 272. 

9463. .] — Where prisoner is indicted under 

\'illiiigly & the purpose of the person 
taking her is to employ her as a servant, 
or altliough the person taking her may 
have no intention of appropriating her 
but means to restore her to her parents 
in a day or two. — H.M. Advocate v, 
Millar (1861), 4 Irv. 74. — SCOT. 

a. Consent immcderial.] — H.M. Advo- 
cate V. Cook (1897), 2 Adam, 471. 
—SCOT. 

b. By parent — Against order of 


not of h(T own accord have returned 
to the actual physical possession of her 
guardian. — R. v. Livkvs (1907), 7 

8. R. N. S. W. 151.— AUS. 

PART XXXIII. SECT. 16, SUB-SECT. 6. 

9462 i. Whether permanent depriva- 
tion of possession.] — It is plagium to 
entice & t-ako away a girl of 10 from 
the custody & without the consent of 
her parents, even though the child go 
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Sect. 15. — Abduction: Svb-sect. 5. Sects, 16, 17 

18.J 

0/Tences against the Person Act, 1861 (c. 100), 
s. 56, for liaving feloniously f^aken away a child 
with inttuit to deprive the parent of th(^ possession 
of such child it is not necessary to prove that he 
intended to deprive the parent permanently of the 
possession of the child. — K. v . Powell (1914), 79 
J. P. 272 ; 24 (bx, C. C. 229. 

9464. Conspiracy to abduct — Effect of claim of 
right.}™Py Ofl'ences against the Person Act, 
1861 (c. 100), s. 56, whoever shall unlawfully, by 
force or fraud, lake away or detain a child under 
fourteen witli intent to deprive the parent, 
giiardifvn, or person having the lawful care or 
charge of the child, of the possession of the child 
shall be guilty of felony ; provided that no person 
who shall have claimed any right to the possession 
of such child, or shall be the mother or shall have 
claimed to be the father of an illegitimate child, 
shall bo liable to be prosecuU'd by virtue thereof 
on account of the getting possession of such child, 
or taking such child out of the possession of any 
person having the lawful charge thereof. 

Prisoner, who claimed no light to the jios- 
session, was convicted of conspiracy with the 
mother of a child under fourt(‘en to take away the 
child from its lawful guardian, contrary to the 
above Act : — He/d : even if the motlier was 
prot(‘ct-ed by the proviso in the above Act, prisoner 
was of conspiracy to do an unlawful ad, 

A: therefore the conviction must uplield.™ P. 
V. I)U(WiD (1906), 75 L. J. K. P. 470; 94 L. T. 
887 ; 70 J. P. 294 ; 22 T. L. P. 506 ; 50 Sol. Jo. 
465 ; 21 tV>x, (I O. 200, Cl Cl P. 

yienalniion Refd. IL r. CroH, small, K.r p. Oii'twyiid (190S), 

98 li. T. 700. 

9465. .] ~A warrant having been 

issued by a magistrate against the moth(‘r of a 
child & two ot her jjersons upon a cliarge of con- 
spiring to take the child out of the custody of its 
guardian, the ct, ridused to direct the magistrate 
to withdraw the warrant, it not having been 
clearly showui that the motlier, notwithstanding 
the ])i*otection in the jiroviso to OlTences against 
the Person Act, 1861 (c. 100), s. 56, was not guilty 
of th(‘ offence of conspiracy charged against her, 
the ct., at the same time, expressing no opinion 
upon that (|U(‘stion.“ - P. v. (Jrossman, Ex p. 
CiTETWYND (1908), 98 Jj. T. 760; 72 J. P. 2.50 ; 
24 T. L. P. 517 ; 21 (bx, O. C. 605, 1). (\ 


Sect. 16 .— JN JURY BY EXPLOSIVES OR 
DESTRUCTIVE SUBSTANCE. 

9466. Injury by detonator — Operated by person 
injured.] — P. v, Saunders (1870), 14 Cox, C. C. 180. 


9467. Injury by boiling water.l—Boiling waJer 
is a destructive matter within 7 Will. 4 & 1 Viet, 
c. 85, s. 5. 

A woman poured boiling water over the face & 
into the ear of her husband while he was asleep, 
whereby he was temporarily blind & permanently 
deaf on one side ; — Held : she might be convicted 
of felony under 7 Will. 4 1 Viet. c. 85, s. 5. — 

R. V. Crawford (1845), 2 Oar. & Kir. 129 ; 1 
Den. 100, O. C. K. 

See Pali XXXIV., Sect. 26, sub-sect. 0, po>tf ; 
Exulosivics. 


Sect. 17.— SETTING MAN-TRAPS AND SPRING- 

GUNS. 

9468. At common law — No offence.] — The 

mere act of placing spring-guns in a nian’s own 
ground is not of itself unlawful. It is not an 
indictable offence, nor will it subject a party to an 
action, unless some injurious consequences result 
from it (Hoi.RO YD, J.). — Ilott v . Wilkes (1820), 
2 B. & Aid. 304 ; 106 E. P. 674. 

Annoiations : — Consd. Bird v. Hollirook (1.S28), 4 Bing. C28. 

Refd. Jordin v. Crump (1841), 8 M. & W. 782. Mentd. B. 

V. Mountford (1835), 1 Mood. O. C. 441 ; Lynch v. Nurdeii 

(1841), 1 Q. B. 29 ; Degg u. Mid. ily. (1857), 1 11. cX N. 

773 ; Clark r. Uhambera (1878), 3 Q. B. D. 327. 

9469. .] — PItf. entered deft.’s garden 

at niglit, without his pei*mission, to search for a 
stray fowl, tfe, whilst looking closely into some 
bushes, he came in contact with a wins whicli 
caused something to explode with a loud noise, 
knocking him down iVs slightly injuring liis face 
<te ey(\s : — Held : deft, was not liable for tliis 
injury at common law, nor, in the abs(mce of 
evidence that it was caus(‘d by a spring-gun or 
otluT engine, calci dated to inflict grievous bodily 
harm, under 7 & 8 Geo. 4, e. 18, s. 1. — Woori'ON 
V. Dawkins (1857), 2 C. B. N. S. 412 ; 29 L. T. O. S. 
64, 80 ; 21 .1. P. Jo. 243 ; 5 W. P. 469 ; 140 Ih P. 
477. 

9470. By statute — Injury to human being 

essential.] ~T)eft., for the pi-escawation of his game, 
placed in his coppice dog-spears, calculated to 
inflict gi’icwous bodily harm upon human beings. 
Pltf., who had notice of this fact, was w.alking, 
witli his dog, along a public footway in th(‘ coppice, 
when the dog, by reason of a rabbit having crossed 
the footway in his view, against the will of plt-f., 
pursued the rabbit out of the footway into the 
coppice*, ck there received an injury, by running 
against a dog-spear : ; pltf. could not 

recover for the injury to his dog, the setting of 
dog-spears, witliout any intention to injure human 
beings, not being an illegal act. 

Semhle : the decision would liave been the same. 


emrt.] — Tho crime of kidnapping or 
(diild-stealing is committed by one 
wlio takes & rornoyes a child under tfic 
age of fourteen years, so as tc keep or 
c'onceal it from the person to whom 
the lawful charge of it is judicially 
assigned, ovi'n IJiough such person has 
not, nor has had, tiie actual possession of 
M.--EX p. LouexVZ(1905), Q. II. 14 K. B. 
273.— CAN. 

c. — — Prisoner was In- 

dicted with having unlawfully taken 
away a female child under lourtoon 
with intent to deprive the parent 
theu liaving tho lawful charge of the 
child, of the nossossion of such child. 
Prisoner admitted tliat the child was 
taken away with intent to deprive 
t he mother of tho possession of the 
child, but it was couteudod that as 
I»risoner was flie father of tlie child iie 


was entitled to her custody, & tliat tlie 
taking, therefore, was not unlawful. 
It was proved that prisoner liad been 
refused an application for a writ of 
habeas corptis directed to tho mother 
to produce the child : — Held : in view 
of the order made on prisoner’s applica- 
tion for a writ at habeas corpus, 
prisoner was not entitled to the custody 
of tiic child, & the taking was there- 
fore unlawfid. — It. v. Mikkel.se N 
(1912), 31 N. Z. L. H. 1261.~N.Z. 

PART XXXIII. SECT. 16. 

d. fVhat is sufficient overt act. ] — 
Objection to the iunominato charge 
of “ tho sending to any of the lieges a 
box or i»ackage containing gunpowder 
or other explosive, & lucifor mat>ches 
for igniting t.Ue same so arranged, & 
with intent that on such box being 


opiitied, or attempted to he opened, 
such gunpowder or other explosive 
may igjiite & explode in tho hands of, 
or near to, tho person or persons of 
any of tho lieges, & with intent thereby 
to cause grievous bodily injury to any 
of the lieges, especially wiion, by tlio 
ignition 6c explosion of such gun- 
powder or other explosive, any of the 
leges are burned 8c maimed or injured 
:n their persons, & dwoUing-houses, 
lie property of otliers, are damaged,” 
:;hat the latter part of tlie charge, 
following upon the word ” ospoeially,” 
amounted to an aggravation only, & 
that tlie first part of tho chaigo, 
exclusive of the aggravation, did not 
set forth an overt ocd. which amounted 
t.o a crime, repelled 6c the libel found 
relevant. — H.M. Advocate v. Cos- 
TEivLO (1882), 4 Oonper, C02. — SCOT. 
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although pltf. had not had express notice that 
dog-spears were set in the coppice. 

Setting dog-spears is not in itself an illegal act, 
or rendered such by 7 & 8 Oeo. 4, c. 18, which 
prohibits the setting or placing man-traps or other 
eujginos calculated to destroy human life, or inflict 
grievous bodily harm (Aldkrson, B.). — Jordin v. 
Crump (1841), 8 M. & W. 782 ; 11 L. J. Ex. 74 ; 
5 Jur. 1113 ; 151 E. B. 1256. 

Annotations: — Refd. Bryan v. Eaton (1875), 40 J. P. 213. 
Mentd. Bamos v. Ward (1850), 9 C. B. 392 ; Corby v, 
HiU (1858), 4 C. B. N. 8. 558 ; Clark v. Chambers (1878), 
3 Q. B. D. 327 ; I^ontinj? v. Noakes, [1894] 2 Q. B. 281 ; 
Lowery v. Walker, [1902] 2 K. B. 433. 

9471. .] — WooTTON V. Dawkins, 

No. 9169, ante, 

9472. -.] — K. V. Smith (1902), 37 

L. Jo. 89. 


Sect. 18.— FURIOUS OR WANTON DRIVING OR 

RIDING. 

9473. Furious riding —Horse — Highway Act, 
1835 (c. 50), s. 78.] — Applt. was convicted by 
justices of furiously riding on the back of a hor.se 
along a lughway : — Held : altliough the word 
“ rider ” was not nnuitioned in the penal clause 
of sect. 78 of the above Act, the justices had 
jurisdiction to convict applt. — Williams v. Evans 
(1876), 1 Ex. 1). 277 ; 35 L. T. 861 ; 4 1 J. P. 151. 

Annotation : 'BILentd, A. -CL r. Beauchamp, [1920] 1 K. B. 

6r>0. 

9474. Bicycle— Highway Act, 1835 (c. 50), 

S. 78.] — A person, riding a bicycle on a Iiighway at 
such a pace as to b(i dangerous to the j)a.ssers-by, 
may be convicted of furiously driving a carriage, 
und(*r th(‘ above Act.-- F a ylor v. Goodwin (1879), 
4 Q. B. J). 228 ; 48 L. J. M. C. 104 ; 10 L. T. 158 ; 
43 J. r. 653 ; 27 W. K. 489, 1). C. 

Refd. Williams r. Ellis (1880), .5 Q. B. D, 17.5 : 

SiinUHori v. Tcig’niuoulh Shahlori Brulf^c? C'o., [190.3] 

1 K, B. -105. Mentd. Parkyus v. ITcist (1881). 7 Q. B. D. 

313 ; Ho<hliimtt r. Newton, (Jhambers, [1901 J A. C. 49 ; 

lh)[lard v. Tiirii<U‘ (1912), 1 1 L. (L B. 42. 

9475 ^ Offences against the Person Act, 

1861 (c. 100), s. 35,]— A person riding or racing a 
bicycle in a wanton or furious manner resulting 
in injuries to any pei-son may be convicted under 
tlie above xVet.— It. v. Parker (1895), 59 J. P. 

9476. — Intent — Assault.] — Ackroyd v, 

Barepp, No. 9037, atde. 

9477. Wanton driving — Motor car within speed 
limit — Offences against the Person Act, 1861 
(c. 100), s. 35.] — “ Wanton driving ” in the above 
Act is not a term of art & need not be ddiued to a 

There is no reason why a chaufleur who is 
driving at less than the statutory maximum speed 
of twenty miles an hour a car wliich complies with 
the statutory regulations as to lights should not 
be charged with <S6 found guilty of wanton driving 
(per OuR.). — B. v* Crowden (1911), 6 Cr. App. 

Bep. 199, 0. C. A. # 

9478. Motor car— Notice of prosecution — Motor 

Car Act, 1903 (c. 36), s. 9.]— Deft, was convicted 
under s. 9, sub-sect. 1, of the Motor Car Act, 1903 
(c. 36), of having driven a motor-car at a speed 


exceeding the legal limit of 20 miles an hour. 
The evidence was to the effect that two constables 
were stationed at the seventh milestone & two 
other constables at the third milestone from 
St. Albans, at which latter milestone the car was 
stopped, which deft, was then driving, the chauffeur 
sitting beside him. Deft, held a licence for 
driving. The car traversed the distance between 
the two milestones at the rate of 28 miles an hour. 
Deft, did not give evidence: — Held: (1) there 
was evidence that deft, had driven the car oyer the 
whole distance as alleged, upon which the justices 
could convict him ; (2) the notice under s. 9, 
sub-sect. 2, of above Act, of the intended prosecu- 
tion which alleged the offence to have been 
committed between Markyate & Bt. Albans, two 
places which were between 10 & 20 miles apart; 
as deft, was not misled by it, was valid. Bbres- 
FORD V, St. Albans JJ. (1905), 22 T. Ij. B. 1, D. C. 

9479. Sufficiency of notice.] — 

Applt. was charged with driving a motor-car at a 
speed exceeding 20 miles an hour, contrary to s. 9, 
sub“S€ict. 1, of the Motor Oar Act, 1903 (s. 36). 
Written notice of the intended prosecution was 
sent to him by a i^olice officer leaving it at the 
chambers where he resided with the pointer em- 
ployed at A in charge of those idiambers. The 
police officer informed the poit-er of the purpose 
of the notice, & applt. did not go into the witne.ss 
box to deny liaving received it. The police officer 
staled that he was afterwards told by the porter 
that the notice? had been given to applt'. : Held : 
tlie giving of tlie notice to the porter was primd 
facie ovideiiice that it had been “sent to applt., 
& there was prund facie evidence that the porter 
had authority to receive letters, etc., for applt.— 
Martin v, Brooman (1909), 73 J. ; 2ij 


1\ L. U. 783, 1). a ^ 

9480. Speed or manner dangerous to the 

public — Single conviction for more than one 
jffence.] — A})plt. was summoned A convicted for 
Iriving a motor car on a public highway at a 
?peed or in a manner which was dangerous to the 
public, having regard to all the circumstances of 
Jic case, including the nature, condition & 

[he highway & to the amount of traffic which 
ictually was at the time or which might reasonably 
be expected to be on the Iiighway “ : —11 eld: the 
conviction was bad for duplicity. B. v. Wells, 
KTiL J J., Iilx p. Cjjfford (1904), 91 L. T. 98 ; 68 
T 1>. 392 ; 20 T. L. B. 549 ; 2 T. G. B. 913 ; 20 
Uox, C. G. 671, 1). V. 

A nnoiations Expld. Beresf ord v. RicliardsoTi , 11^1 } 

K. B. 243. Consd. B. ^ 

K, B. G32. Refd. HargreavoP v. Baldwin (U)()j), 5)3 L. l. 

311 ; Kxj). Beecham, [1913] 3 K. B. 45. 

9481 . Effect of conviction.] — The 

driver of a motor car was convicted under Motor 
Oar Act, 1903 (c. 36), s. 1, of driving his motor car 
La a manner which was dangerous to the public. 
Evidence was given as to speed, & the question ot 
speed, besides other circumstances, was taken into 
consideration on such conviction. Ho was then 
charged on a Becond information with driving his 
car at a speed exceeding twenty an hoiir, 

contrary to sect. 9 of the Act :~~Held : aB the 
question of speed had been taken into considera- 
tion on the conviction under sect. 1, the conviction 
was a bar to a conviction under sect. 9 for driving 


PART XXXIII. SECT. 18. 

e. Wanton drivina—Street unusnally 
crowded — iOrivinQ at ordinary pace, ] 
— If the driver of a conveyance 
use all roasonablo care & diligence, & 


an accident happen through some 
chance which ho could not foresee or 
avoid, ho 1 b not to ho held 
the results of such acchlent. The fact 
that streets are unusually crowdoti 
from any public procession, or other 


cause, instead of excusing a driver 
when proceeding at his ordinary pace, 
& with ordinary care, requires iilm to 
be particularly cautious, & may tend 
to render him criminally answerable 
tor any accidents ensuing from driving 
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Sect 18. — Furious or wanton driving or riding. 

Sects, 19, 20 21. Part XXXIV. Sect, 1: 

8uh-s(^t 1, A (a) t.] 

at a speed exeeedinj; twenty miles an hour. — 
Welton V, Tanebohne (1908), 99 L. T. HB8 ; 72 

S. V. 419 ; 24 T. L. li. 873 ; 0 L. CJ. K. 891 ; 21 
Cox, C. C. 702, I). C. 

9482. Danger to person In car.] — 

Applt. drove his motor car on to a bridge, & just as 
he was approaching a toll-gate on the further side 
he was informed by the toll-keeper, resp., that a toll 
was payable for the passage of the bridge. Applt. 
declined to pay the toll, told resp. to take his 
number & backed his car off the bridge & turned 
it round with a view of returning. Itesp. tliere- 
iipon proceeded to the rear side of the car wdth a 
view to seizing & detaining it or some thereof. 
Applt. proceeded along the road at a pace not 
more than twelve miles an hour with resp. hanging 
on to the car <fc being dragged along. Kventnally 
resj). released his hold of the car A was i)ickod ax') 
in an insensible condition. The justices found the 
speed of the car was reasonable & no danger was 
caused to any other x^erson than resx:). : — Held : 
ai)idt-. could not be convicted of reckless driving 
under Motor Car Act, 1903 (c. 30), s. 1 (1). & the 
sect, ax^plied to recklessness with regard to persons 
on the highway & not passengers in tlie car. — 
Trouohton V. Manning (1905), 92 L. T. 855 ; 09 
•T. P. 207 ; 53 W. R. 493 ; 21 T. L. R. 408 ; 8 
L. C. R. 548 ; 20 Cox, C. C. 801, 1). C. 

9483. Person in control of car.] — A 

person who has aided & abetted the commission 
of an olTence punishable on summary conviction 
may, under Summary Jurisdiction Act, 1848 
(c. 43), s. 5, b(i convicted ux)on an information 
which cliarges liim with having committed the 
olfence as princijial otlender. 

Ax:)I>lt. appealed to quarter sessions against a 
conviction for unlawfully driving Ids motor car 
at a sx^eed dangerous to the i3iiblic. At the healing 
of the aiipeal there was a conflict of evidence as 
to whether the car was being driven by apx'ilt. or by 
a lady seated by his side in the car. The quarter 
sessions, without deciding whether applt-. was 
himself driving the car, dismissed the ax>i)eal, 
li riding as facts that if the lady was driving she 
was doing so with the consent & axiiiroval of axiplt., 
who must- have known that the speed was danger- 
ous, A who, being in control of tin; (;ar, could, <fe 
ought to, have prevented it : —Jleld : there was 
evidence on which axqilt. could be convicted of 
aiding & abetting the commission of the offenci*. — 
Vu Cros V. Lambouhne, [1907 I 1 K. B. 40 ; 70 
L. J. K. B. 50 ; 95 L. T. 782 ; 70 J. 1*. 525 ; 23 

T. L. R. 3 ; 5 h. U. R. 120 ; 21 (hx, C. (\ 311, 
D. C. 

Annotations Apld. Gould v. Houg:hton, [19211 1 K. B. 

609. Refd. R. V. Do Mamy (1900), 90 L. T. 159 ; Pro- 
vincial Motor Cab Co. v. Dunning? (1909), 101 b. T. 231 ; 

Samson v. Aitcliison, (19121 A. C. 844. 

9484. Admissibility of evidence.] — 

Upon the hearing of an information under Motor 
Oar Act, 1903 (c. 3fl), s. 1 (1), against the driver of 
a motor car for having driven the car on a imblic 
highway “ in a manner which was dangerous to 
the public,” evidence of the sx>eed at wliich the 
motor car was driven is admissible & may be taken 
into consideration by the justices, although the 


sub-sect, makes it a separate & distinct offence for 
a person to drive a motor car on a public highway 
” at a sx>eod which is dangerous to the public.” — 
Hargreaves v. Baldwin (1905), 93 1j. T. 311; 
09 J. r. 397 ; 21 T. L. R. 715 ; 3 L. G. R. 973, 
H. O. 

9485. .] — Tlie driver of a motor 

car was convicted before justices under Motor Car 
Act, 1903 (c. 36), s. 1 (1), of driving the car on a 
certain public highway ” at a speed which was 
dangerous t^o the X)ut>lio liaving regard to all the 
circumstances of the case.” At the hearing of an 
apx^eal to the quarter sessions evidence was given 
by resp. as to the traflic which might reasonably 
be expected to bo on the liighway, although t-lu^ 
admission of any evidence as to liypothetical 
traflic was objected to by applt. ; — Held : the 
evidence was properly admitted. — E lwes v. 
IIopKTNS, [1906] 2 K. B. 1 ; 75 L. J. K. B. 450 ; 
96 T.. T. 547 ; 4 L. G. R. 615 ; 21 Cox, C. C. 133, 
D. tt 

9486. - — - Sufficiency of evidence.] - 

Proof of the fact that a motor car is driven through 
a village at the rate of 23 miles an hour is evidence 
ihat will sux)X>Pi't a conviction under Motor C-ar 
Act, 1903 (c. 36), s. 1, for driving a motor car, on 
a highway, at a speed which is dangerous to the 
public, having regard to all the circumstances of 
the QRiMi.—Ex p. Stone (1909), 73 J. P. 444 ; 25 
T. B. R. 787, B. C. 

9487. .] — Although Motor Car 

Act, 1903 (c. 36), s. 1 (1), which makes it an offence 
to drive a motor car on a xjublic highway “ at a 
speed or in a maimer which is dangerous to the 
public, having r(‘gard to all the circumstances of 
tin* case,” cremates two distinct offences, yet th<.‘ 
same evidence may^ ]>rovc tliem both, A, wliere t}H‘ 
charges is ” driving in a manner dangerous to tlio 
public,” the mer<^ fact that tlie only evidence is 
Uiat deft, drove ” at a s})eed ” dangcTous to the 
X)ublic will not disentitle th(‘ justices to convict. — 
Beresford V, Rictiardson, [1921 | 1 K. R. 243 ; 
90 B. .B K. B. 313 ; 124 B. T. 274 ; 85 J. P. 60 ; 
37 T. B. R. 53 ; 18 B. G. R. 855 ; 26 Cox, C. (\ 


673, 1). C. 

9488. Refusal to give name & address of 

driver —By owner of car.] — The owner of a motor 
car was convicted for that lie did ” unlawfully 
aftei* due notice had been giv(in him inJuse to give 
the name A address of the x^erson who was driving 
the car ‘ on a certaiTi date,’ such name & address 
being required in order that x^'oceedings might b(i 
taken against such driver under Motor (-ar Act, 
1903 (c. .36), s. 1 , Art. IV., r. 6, of Motor Cars 
(Use A- C'onstruction) Order, 1904 ” : — Held: (1) 
the conviction was bad, because ilierc was no 
averment that an offences liad been committed by 
the driver ; (2) it was not a condition iirecedent 
to the obligation of an owner of a motor car to 
give the name & address of the driver, that the 
driver should first have refused to give his name 
address. — R. v. IIankey, etc., Berks JJ, (1905), 
74 B. J. K. B. 922 ; 93 J.. T. 107 ; 69 J. P. 219 ; 
54 W. R. 80 ; 21 T. B. R. 409 ; 21 Cox, C. C. 1 ; 
3 B. G. R. 554 ; sub 7iom. R. v, IIankey, etc. JJ., 
Ex p. Graven (Earl), 49 Sol. Jo. 419. 


Amiotaiion : — FoUd. R. V. Chancellor, etc. JJ., Exp. Hassall 
(1905), 3 L. G. R. 1012. 

9489. .] — The conviction of an 


at a rate, & with those precautions, 
which he might have ordinarily ob- 
served. — R. V. MuiiKAY (1852), 5 Cox, 
C. C. 509.— IR. 

f- Danger to public .]- — The 


driving of a vehicle on the public 
; street in a culpable & reckless manner, 
whereby injury to property is cauBed 
is not a crime by the common law of 
Scotland, unless the driving is to the 
danger of the lieges. — McAllister v. 


Abercrombie, [1907 J S. C. 95; 44 

Sc. L. R. 734 ; 15 S. L. T. 70.— SCOT. 

Proximate cause of in- 
jury .] — A penalty is imposed on any 
driver, liaviug the cJmi*go of any 
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owner of a motor car “ for that he then beinj? the 
owner of a registered motor car, on being duly 
required so to do, failed to give information to 
lead to the identification of the person or persons 
driving such car contrary to Motor (W Act, 1903 
(c. 30), s. 1 (3),” is bad, in that it does not aver 
that the driver of such car had committed an 
offence under sect. 1 of the Act. — K. v, Ciiancp:l- 
I.OR, ETC. JJ., Ex p. HASSAJ.L (1905), 69 J. P. 
383 ; 3 L. G. K. 1012, D. C. 

Annotation : — Refd. Ex p. Becchaui, [1913] 3 K. 45. 

9490. Form of conviction.] — In 

i/he conviction of tlie owner of a motor car under 
Motor Oar Act, 1903 (c. 36), s. 1 (3), for refusing 
to give information which may lead to the identi- 
fication of the driver, it is sufficient to state 
generally that the driver liad committed an offence 
under sub-sect. 1 without more particularly 
specifying that offence. — Ex p . Beecham, [1913] 

3 K. B. 45 ; 82 L. .T. K. B. 905 ; 109 J.. T. 442 ; 
29 T. L. R. 586 ; 23 Cox, O. C. 571 ; 77 J. P. .lo. ! 
280. ! 
Spr, further, STREryr & Aerial Traffic. i 


Sect. 19.~-END ANGERING SAFETY OF 
RAILWAY PASSENGERS. 

See Part XXXIV., Sect. 26, post 

Sect. 20.— SLAVE-TRADE— KIDNAPPING. 

See Part XXIV., Sect. 2, ante» 

Sect. 21.— NEGLECT. 

9491. Neglect of idiot — By brother.] — Tliere is 
no legal obligation on one brotlier to maintain 
another, so as to make the omission indictable. 
If one has his idiot brother, who is helpless, as an 
inmate in his house, & omits to supply him with 
proper food, warmth, etc., he is not indictable for 
Die omission. — It. v. Smith (1826), 2 C. & P. 449. 

Of children.] — See Sect. 14, sub-sect. 1, ante. 

Amounting to murder or manslaughter,] ~*SVc 
8ect. 1, sub-sect. 1, N., aute. 


Part XXXIV. — Offences against Property. 


Sect. 1.- - LARCENY. 

Si n 5 -sect. 1. — Takinc by Fraud. 

A. only parted loith, 

(a) Ohtahiing hy a Trick. 
i. In General. 

9492. Amounts to larceny.] — Pr()p(‘rty parted 
with in cons(‘quonc(‘ of a trick or stratagem 
pi'aidised on the owner may form t he subjects of 
an indictment for felony. — It. v. Wynne ( 1820 ), 
(iow, 223 . 

9493. .] — Anon, (circa 1810), Dears. C. C. 

018 , n. 

9494. .] — Prisoner was convict (‘d of larceny. 

It aiipeared by tin* evidcuice that prosecutor, in 
t he licaring of piisoner, told his servant that lie 
must- go to 8., A x^ay liim money, iqion w4iieh 
7 irisom‘r offered to take it, falsely stating that he 
Jiviid only six doors from S. This statement 


induced jirosecutor to deliver the money to prisoner 
to carry to 8. ; but prisoner, instead of carrying 
t he money to 8., converted it to Ids own use. The 
jury on finding their verdict of guilty, stated that 
their verdict was grounded on the belief that 
Iirisoner had obtained the money by a trick, 
intending at the time to ajipropriate it to his own 
use ; — Held : the conviction was right. — B. 
Brown (1856), Dears. G. (.. 016 ; 20 J. P. 102 ; 
2 Jur. N. 8. 192 ; 4 W. R. 250, 0. C. R. 

9495. Fraud necessary.] — If a person volun- 

tarily jiarts with goods to another on an under- 
taking that they will be paid for, & if the purchase 
price is not afterwards paid, the xiei-son receiving 
the goods is not necessarily guilty of larceny by 
means of a trick. 

It is imi)ortant that tlie distinction between a 
civil remedy tfc a criminal offence should be care- 
fully maintained ; that xieople should not be 
encouraged to think that they are entitled to treat; 


vcliic>lo, irijiiriuj? any person by 
negUg-onoe : — Held : it must be proved 
not only that the driver drove ncgli- 
grently, but that his negligenci^ causcid 
injury; & the eonviction should bo 
(juashod wJierc it was doubtful whether 
the negligence of accused was the 
proximate cause of the injury. — 11. r. 
Lionnkit (1917), O. P. D. 441. — S. AF. 


PART XXXIV. SECT. 1, SUB- 
SECT. 1.— A. (a) i. 

9492 i. Amounts to larceny.] — A., by 
means of a trick, obtained possession 
of it converted to his nso the property 
of B., who did not intend to pass the 
property to A. : — Held : A. was rightly 
convicted of theft under the Uriines 
Act, 1908.— R. V. Mum (1910), ‘29 
N. Z. L. K. 1049.— N.Z. 

9492 il. .]— When articles are ob- 

tained possession of on loan or on sight 
by moans of false & fraudulent repre- 
sentations & protences, either written 
or verbal, it subsequently appropriated, 


(1887), 14 R. (Ct. of Sess.) 22; 24 
8c. L. IL 408.— SCOT. 

9495 iu. .] — Theft, in 

Roman-Dutch law, is the ^vTongful 
taking of any movable propiu'ty without 
the consent of the owner, with the inten- 
tion on the part of the taker to appro- 
priate it. If the owner parts witii the 
possession by reason of a false state- 
ment, ho is not deemed to consent to 
its being either taken or appropriated 
by the taker. In tlds respect South 
African law differs from the English 
law. 

Accused, being tlie owner of five 
goats wliicii were pledged for a debt, 
obtained goods from prosecutor on the 
promise to deliver tliree of the goats 
to prosecutor within eight days. The 
goats wore not delivered, & accused 
was charged in the magistrate’s ct. 
with theft by means of false pretences 
& convicted ; — Held : the conviction 
was wrong, inasmuch as there was no 
evidence of any false statement or 
representation liaving been made by 
accused. — R. v. Swaut (1895), 12 

S. C. 421.— S. AF. 


Ilie (iriiue is Uudl, not falsehood, fraud 
& wilful imposition. — -H.M. Auvocatk 
V. Hill (1879), 4 Couper, 295. — SCOT, 

9495 i. Fraud necessary.]— 

Where witliout coercion or trick money 
is given to a person with the intention 
tiiat he shall retain the amount of a 
debt owing to himself He give change 
& ho keeps the money but refuses to 
give the change, li(5 is not guilty of 
lai*cony. — R. r. Hill & Matwhall, 
[1909] V. L. R. 491.— AUS. 

9495 ii. — - — .] — A shopkeeper 

refused i,o sell ciirtain goods to one of 
his customers, unless tlie customer 
paid for the goods before delivery. 
To this the customer ji^reed, but after 
the shoj) keeper laid weighed the goods 
the customer, who was under the 
influence of drink, took violent pos- 
session of them, & carried them off 
without payment of the price, not- 
withstanding the remoustrances of the 
shopkeej)or. The oustomer was con- 
victed of theft of the goods. Con- 
viction quashed. — Clynk v. Kkitii 
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Sect 1. — Larceny: Sub - sect 1, A» ( a) i ,, ii, iitl 

that which affords good ground for a civil claim 
as consiituting a criminal offence (TjOKd Alver- 
stonp:, (l.J.)* — Tl. r. Jones (1910), 7L J. P. 168 ; 
26 T. 1.. K. 226 ; 4 (^r. App. Hep. 17, 0. C. A. 

9496. Intent a question for Jury.] — To 

obtain property by fraud, & under a preconcerted 
plan to rob, is felony; but the animns furandi 
must be found by the jury* — P* v. Horner (1783), 
1 lx‘ach, 270. 

9497. .] — Wlierc larceny by a trick 

is alleged, the jury should be directed on the 
question whether there was an intention to pass 
the i)roi)erty, or merely to part with possession. — 
K. Spinney (1923), 17 Or. App. Hep. 95, 0. A. 

9498. Larceny by a trick defined.] — Prisoner was 
at a I'ace meeting offering to lay odds against 
difltuent horses, lie made a bet with prosecutor 
laying odds against a particular horse <fc the money 
for which prosecutor backed the horse was 
deposited with prlsoncT. Prosecutor admitted 
t hat h(' would have been satisfied if he did not 
receive back the same coins. The horse won, but. 
prisoner went away with the money, A afterwards 
when prosecutor mid. him he denied that h(‘ had 
made tlie bet. Prisoner wirs convict.ed of larceny 
& a case w^as reserved, the question being wlieth<‘r 
theri^ was any evidence to be left to the jury ; — 
Held : as it/ appeared that ])rosecut or parti'd 
with his money with the intention tliat in the 
(^vent of the horse winning it/ should be rejiaid, 
while t lie pri.soner obtain(‘d possession of the money 
frauduh'nt ly, never intending to repay it in any 
event there was no contract by which the pro- 
perty in the money could pass, A therefore there 
was evidence of larceny by a trick. 

On the authoriti(‘S it is settled law that if the 
ownei* of goods or money parts witli the x)ossession 
A does not intend to pass the propeid.y, A there; 
is at the time an intention to steal in the iiund of 
the iierson who obtains the x^tj^^^G.ssion, that is 
evidenc(‘ of larceny (Manistv% .1.) — H. v. Puck- 
master (1887), 20 Q. P. 1). 182 ; 57 I.. ,1. M. V„ 
25 ; 57 h. T. 720 ; 52 .1. P. 358 ; 36 W. H. 701 ; 
4 T. P. H, 149 ; 1(5 Cox, C. C. 339, 0. C. H. 

Annol a f ion s P. v. Sharp (1887), 4 T. h. Ji. 1.52. 

Consd. R, V. Kiisnett, [1892] 2 Q. B. 812; Oiipc-uliciiiier u. 

Frazer & Watt. flilOTJ 2 K. B. 50. Apld. ll. v. Hilliard 

(1918), 88 L. J. K. B. 439. Consd. Folkes v, Kinj?, [1922] 

2 K. B. 348. OSce, [1923] 1 K. B. 282.) Refd. It. e. Fisher 

(1910), 5 Cr. App. Hep. 102. 

9499. .] — One of tin; recognised methods 

of stealing according t o the common law lias been 
singled out from other typ(\s of larceny A has 
been called “ larceny by a trick,” but it is in the 
eye of the law pure larceny. The indictment is 
exactly tlie same as for larceny wliich is done 
secretly. Prisoner is accused of having taken, A 
he must be foimd guilty of having taken, or he 
is not guilty of larceny. Jt folh^ws that the law 
recognises that there is a form of larceny in which 
there is an appar<*nt dehvery of possession by the 
owner which is obtained animo furandi by the 
thief under such circumstances that the law 
recognises that it does not carry with it the 
consent of the owner, A therefore that the thief 
i‘eally took the goods. When tlie facts come 
within that description there is no consent in 
law, A therefore the person who has the goods has 
not- got them with the consent of the true owner. 
When the owner is induced by a trick arranged 
by a person ayiimus furandi to part with the pos- 
session of the goods so that the person who gets 
the goods steals them then A t-beie, t/hat is larceny 
by a trick (Fletcher Moulton, L.J.). — Oppen- 


ER V. Frazer A Wyatt, [1907] 2 K. B. 50 ; 
70 L. J. K. B. 800 ; 97 L. T. 3 ; 23 T. L. H. 410 ; 
51 Sol. Jo. 373 ; 12 Com. Cas. 280, 0. A. 

Annotations : — Consd. Whltehorn v. Davison, [1911] 1 K. B. 
463; Mehta v. Sutton (i9l3), 108 L. T. 214; Folkes 
V. Kinif, [1923] 1 Iv. B. 282. Refd. Opponheimer v. 
Attenborough, [1908] 1 K. B. 221 ; Heap i\ Motorist’s 
Advisory Agency, [1923] 1 Iv. B. 577. 

9500. .] — There is larceny by a trick where 

the facts are that the owner of goods, being in- 
duced thereto by a trick, voluntarily parts with 
the possession of the goods, but does not intend 
to pass the property A the recipient has the 
animus furandi. Tlie same thing is true where 
the owner does not intend to pass the property to 
the xiarticular person with whom he is in fact 
dealing, i.e. where is he deceived as regards the 
identity of the person (BucKiJSY, L.J.). — White- 
horn Brothers v. Davison, [1911] 1 K. B. 463; 
80 L. J. K. B. 425 ; 104 D. T. 234, C. A. 

Annotations : — Consd. FolkcH v. King, [1923] 1 K. B. 282 ; 
Heap!?. Motorist’s Advisory Agen(;y, [H)23] 1 K. B. 677. 
Refd. Mehta v. Sutton (1913), 108 L. T. 214. Mentd. 
Talbot V. Von Boris. 1 1911] 1 K. B. 854 ; Bradley Cohn, 
Ltd. V. Ramsay (1912), H)(> L. T. 771 ; Blundell-Leigh v. 
Attenborough, [1921] 3 K. B. 235. 

ii. By Personal ion. 

9501. Of buyer of goods — Goods obtained from 
servant of vendor.] — To obtain goods by false 
pi’<;tences from the ser*vant of tlio owner*, to whom 
they were; deli verged, for the purpose of being 
carried t o a cust-onuT who had purchased t hem, is 
a taking from tin; poss(;ssion of the master; A, if 
so tak(‘n, vdth a pi^econceived design to st(‘al them, 
amounts to felony. — H. v. Wilkins (1789), 1 
Leach, 520 ; 2 KasU P* C- 673. 

yinnoUiiions : — Refd. B. r. Kay (1857), Dears. .V B. 231; 
11. V. Prince (1868), 38 L. J. M. C. 8; R. r. Middleton 
(1873), L. R. 2 C. r. R. 38. 

9502. — — .] — (letting a parc(4 from a 

carrier’s siuvant, liy falsely pretending to be the 
person to whom it is directcHl, if it be taken animo 
furandi is a larceny ; for the seiA^ant has no 
aut hority t o part wit h it/, but tin; right piu'son. — 
H. V. Lr)N(rsTRKETil (1826), 1 Mood. C. (J. 137, 
C. C. H. 

Aniutiaiions : — Consd. R. v. ITinee (1808), L. R. 1 C. C. R. 
150 ; R. r. Middleton (1873), L. it. 2 C. C. 11. 38. 

9503. Of servant acting on behalf of master.] — 

Prisoner pretending to he the servant of a person 
who had bought a chest of tea deposited at the 
eo.’s war(*Jious(\ got a request paper A permit for 
the chest, A t-ook it away with the assent of a 
pt*rson in t.hc eo.’s service who had the charge 
of it : — HcUl : on a case rcs(‘rved, this was felony. 
H. V. IJencii (1810), Huss. A Hy. 163, Q. C. H. 

Arinoiation R. v, Middleton (1873), L. R. 2 C. C. R. 

38. 

9504. .] — H. V. Davenport (1826), 2 

Hussell on Crimes A Misdemeanours, 8th ed. 
p. 1125. 

Annotations : — ^Refd. R. u. Middleton (1873), L. R. 2 C. C. R. 
38 ; R. V. FlHher (1910), 5 Cr. App. Hep. 102. 

9505. Of owner of property.] — If a tliief go t o an 
inn, A, intending to steal a liorse, direct the 
ostler to bring out liis horse, pointing to that of 
prosecutor, A t he ostler at his desire lead out the 
hoi*se for prisoner to mount, this is a sufficient 
taking by prisoner to support an indictment for 
horse-stealing. — H. v. Pitman (1826), 2 C. A P. 
423. 

9506. .] — Prosecutor’s horse had been im- 

pounded. Piisoner pretending that he had been 
sent by iirosecutor, paid the pound-keeper’s 
demand, received the horse, A made off with it. 
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Prisoner was indicted for larceny. The indict- 
ment had two counts ; one laying the property 
in prosecutor, & the other in the pound-keeper : — 
Held: the pound-keeper was a servant of the 
owner, & therefore the offence was larceny. — 
R. V. Simpson (1847), 2 Cox, 0. C. 235. 

Anrudation Refd. K. v. Ucason (1853), 23 L. J. M. C. 11. 

•] — fke owner of a watch, sent it, 

11 - to A., who had no authority to 

deliver it to any one except the owmer. Prisoner 
fraudulently induced A. to believe that ,T. desired 
that the watch should be sent by post t o the post- 
master at B, in a letter ; &; the watch having been 
so sent/, prisoner personated T. induced the post- 
master t o deliver it to him as J. : — Held : on the 
receipt of the watch by the poslmast/cr the special 
property of A. ceased, &; the general property of 
the owner becoming unincumb(‘red drew to it the 
I)osscssion ; the postmaster, for tlu* purpose of 
df^livering the watch to the owner, was his servant, 

6 tlie postmasi ei‘’s possession being t/he possession 
of the true owner, prisoner was rightly convicted, 
of larceny from ,T. — K. v. Kay (1857), Dears. B. 
231 ; 20 L. J. M. C. 119 ; 29 L, T. O. S. 108 ; 
21 .T. P. 341 ; 3 ,Tur. N. S. 540 ; 5 W. li, 571 ; 

7 Cox, 0. 0. 289, C. C. K. 

AnnoiatUm Consd. Tl. v. Middleton (1873), L. It. 2 0. V. TL 


9508. Of mail guard.] — B. v. Pkatu^r 
2 East, 1*. C. (503, C. C. H. 

.-—Refd. R. v. Kay (18:)7), 7 Cox, C. 
It. V. Middleton (1873), L. R. 2 C. C. It. 38. 


( 1790 , 

C. 289 ; 


9509, Of addressee of letter,]— Prisoner liad ob- 
tained letters from the post-ofTice by falsely 
repr(‘senting that ho was sent for them by tlui 
pei*sons t-o whom th(‘y wer(‘ addressed : — Held : 
if lie then meant to steal them lie might be con- 
victed of larceny. — B. v, Cilungs (1858), 1 F. A, K 
39. 


AnnoiatUm Refd. It. r. Middleton (1873), L. R. 2 C. C. R. 


hi. Ohfabiuig Delivery of doodn. 

9510. On pretence of purchase.] — B. r. Ciiisskus 
(1978). T. Itaym. 275 ; 2 East , T. C. 977, 983 ; 83 
JO. B. 112 ; mb nom. K. Anon., 3 Salk. 191. 

AnnotaiionH : —'Reid. R. r. Wilkins (1789), 1 Leacdi, ,520; 

R. r. .loJinson cN Wright (1851), 5 Cox, C. C. 372. 

9511. ,] — Prevailing upon a trad(‘sman t-o 

bring goods ])roposed to be bought to a given 
pl;R‘(‘, und(T pretonce that the price shall then be 
paid for them, & furthtu* priu'ailing upon liim to 
leave them tlnn'e in tlie care of a Diird person, cK:. 
t li(‘n getting them from that person without })aying 
the price, is a felonious taking if, ab inliio, the 
int ent ion was to get the goods fr-om t-lie tradesman, 
A not to pay for them. ~B. v. CAMriROhL (}827), 
1 Mood. (j. C. 179, C. C. B. 

AnnofaUon Refd. R. v. Riley (1844), 4 L. T. O. S. 09. 

9512. .] — Taking goods prisorua* has bar- 

gained to buy is felonious, if by the usage the price? 
ought to be paid before they are taken, the 
owner did not consent to their being taken, &; 
piasone^r when he bargained for them, did not 
intend to pay for them, l3ut meant to got them 
into his possession, <fc dispose of tliem for his own 


benefit without paying for them. — B. v, Gilbert 
(1828), 1 Mood. 0. C. 185, C. 0. R. 

9513. .] — ^Getting goods delivered into a 

hired cart on the express condition that the price 
shall be paid for them, before they are taken from 
the cai*t, then getting them from the cart 
without paying the price, will be larceny if prisoner 
never haid tlie intention t/O pay, but had o/i initio 
the intention to dt?fraud. — B. v. Pratt (1839), 
1 Mood. 0. C. 250, C. 0. B. 


9514. ,1 — A person went into a shop for 

the purpose of purchasing a ruby pin, & after 
selecting one, wliich was put into a box, while t he 
young man who was serving him was absent for 
a minute, took it out- of the box & put it into his 
stock, & afterwards went into the shawl depart- 
ment of th(? shop to purchase ciilier articles, saying 
that he would n^turn <fe pay for both tog(?ther, but 
was allowed to go away without/ inquiry being 
made as to wlieth(‘T‘ he had paid in the shawl 
department, <fe a bill including the pri(?e of the pin, 
was sent the next day to tlu? house where he was 
residing : — -Held : on the trial of ]>rison(?r for 
stealing the pin, under these circumstancf?s, it 
wiis for the jury to say whether there was any 
intention to steal the pin. 

It is not because a person pret/(‘nds to purchase 
tliat tJie taking of an article will not/ b(' a felony, 
if it was a pretended purcliast^ (Pattkson, .1.). — • 
Ji. V. Box (1839), 9 C. cK: P. 129. 

9515. .] — A., bargaining with B. about 

some waistcoats, said, “ You must- go to the lowcist 
price, as it will be ready money ” ; B. said, “ ^Mien 
you sl»all have them for 1 2s‘.,” to whicli A. asscaited . 
A. then said he should ])ut the waist/iuiats into liis 
gig, whidi was tluui standing at IJie do(ir. B. 
replied, “ Yery w(‘ll.'’ A. drov^e o4T with the 
waistcoats without paying for them, absconded 
for two years Held : a larceny in A. — B. v. 
OoHKN (1851), 2 Den. 219 ; T. & M. 579, 0. 0. it. 

Annotations : — Refd. R. Middleton (1873), I;. R. 2 C. C. H. 

38 ; R. v. Stephens (1910), 4 (Jr. App. Rep. 52. 


9516. ,]■ — A surv(‘yor of liigliways, having 

autlioriiy to oith^]' gravel for tlie roads, oi’dered 
grawel as usual A applied it for liis own use : — 
Held : he was not liable on a charge of obtaining 
it by false pret(*nces, nor for larceny, unless it 
ap]>eared that- he did not- mean to pay for it. — 
It. V. ItJCiiARDsoN (1859), 1 E. &/ E. 488. 

9517. — — .] — Pj*oseeut/or sold onions to 
prisoners, wlio agrec^d to pay ready money for 
them. The onions were unload<-‘d at a place 
indicated by prisonei*s, ^ prost‘Cutor was then 
induced to make out cY sign a receipt which 
prisoners got from him, tlnni r(‘fused to restore 
the onions or pay t he pric(‘. The jury convdet-ed 
the prisoners of larceny, A; said tliat they never 
intended to pay for tile onions, that Die fraud was 
meditated by them from the beginning:^ — Held: 
the conviction was right. — ll. v. Slgwly & 
Humphrey (1873), 27 D. T. 803; 37 J. P. 105; 
12 Cox, 0. P. 209, (I a U. 

Anjiotafwns : — Refd. R. v. Russclt (1892), (57 L. T. 124; 

R. V. FislTior(l910), 5 GY. App. Rep. 102 ; R, v. KdiiiiiTidson 
(1912), 8 GY. App. Rep. 107. 


9518. .] — There may be larceny by a trick 

if tlie owner of the goods had reason to beli(*ve 


PART XXXIV. SECT. 1, SUB- 
SECT. l.—A. (a) iii. 

9610 i. On preience of purchase A — IC 
A. desire goods to bo sent to a given 
place, nnclor pretence that they shall 
be paid for, & If they be left In the care 
of H., & A. get tliem from R. without 
paying for them, it is a felonious 


taking in A., If he originally intended 
to appropriate the goods to his own 
nso without paying for thesin. — Rooehs’ 
Cask (1841), Ir. Cir. Rep. 284. — IR. 

9510 ii. .] — An indictment charg- 
ing theft, particularly hoi* 80 - 8 toallng, 
sot forth in the minor proposition that 
the panel liaving represented Jilmself 


as agreeing to purchase, obtained the 
custody of a mare, & wiiUo transacting 
with the seller stole her. Objection 
that the custody libelled being in 
realif.y possession by the panel, the 
species facti did not amount to theft, 
repelled. — H.M. Advocate v. Boyd 
(1874), 2 Couper, 541.— SCOT. 
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Sect, 1. — Larceny : Sn h-sect, 1, A, (a) Hi, <Sc iv,] 

that the transaction was for cash payment, though 
no words to that effect wore used. — K. v, Stephens 
(1910), 4 Or. App. Bep. 52, (J. C, A. 

9519. .] — Betaining goods sent on the faith 

of a promise t-o pay for them on delivery may 
amount to larceny by a trick. — B. v, Edmundson 
(1912), 8 Cr. App. Bep. 107, C. 0. A. 

9520. Use of disc in automatic machine.] — 

Against the wall of a public passage was fixed what 
is known as an “ automatic box,” the property 
of a CO. In such box was a slit of sufiicient size 
to admit a j^enny piece, & in the centre of one of 
its sides was a projecting button or knob. The 
box was so constructed that uj^on a penny piece 
being dropped into the slit <& the knob being 
pushed in, a cigarette would be ejected from the 
box on to a ledge wliich projected from it. Upon 
the box were the following inscriptions : ” Only 
pennies, <fc halfpennies ” ; ” To obtain a cigarette 
X)lace a penny in the box & push the knob as far 
as it will go.” Prisoners went to the entrance 
of the passage, & one of them dropped into the 
slit in the box a brass disc about the size & shape 
of a penny, &> thereby obtained a cigarette, which 
he took to the other prison ei*s : — Held : prisoners 
were guilty of larceny. — B. i\ Hands (1887), 56 
L. T. 870 ; .52 J. P. 24 ; 3 T. L. B. 442 ; 16 Cox, 
(J. 0. 188, 0. (J. B. 

9521. On pretence of taking on approval.] — If a 

pei^on, having ordered a triuiesman to bring 
goods to his house, look out a certain quantity, 
ask the price of them, separate them from the 
rest , & then, by sending the tradesman homo, on 
pretence of wanting other articles, take the op})or- 
tunity of running away with the goods so looked 
out, with intent to steal them, it is larceny ; for 
as the sale was not cornijleted the possession of 
the property still remained in the trad(isman. — 
B. V. Shaupless & Greatihx (1772), 2 F]ast, P. 0. 
765 ; 1 Leach, 92, C. 0. B, 

Annotations : — Refd. 11. V. Semple (1786), 1 Leach, 420; 

H. V. Fisher (1910), 74 J. P. 427. 

9522. .] — B. V, Davenport, No. 9504, 

ante, 

9523. .] — A. went to the shop of B., <fc 

asked for shawls for D. to look at ; B. gave her 
five, she pawned two, & three were found at her 
lodgings. D. was not called as a wit ness : — Held : 
A., on this evidence, could not be convicted of a 
larceny in stealing tiie goods of B. — B. v. Savage 
(1831), 5 C. & P. 148 ; 1 Nev. & M. M. C. 286. 

Annotations : — Refd. 11. v, AnHtcii (1856), 7 Cox, C. C. 55 ; 

K. V. Middleton (1878), L. li. 2 C. C. II. 38. 

9524. .] —Prisoner ordered some goods to 

be sent to her house ; they were sent, <fe, in con- 
sequence of her representation that she must 
show them to her husband, who was not then at 
home, Sc of the respectable appearance of the place, 
they were left there. Upon prosecutor calling a 
few days afterwards for the goods or money, he 
found the house shut up Sc the goods & prisoner 
gone : — Held : a larceny. — B. v, Griffiths (1850), 
14 ,T. P. 40. 

9525. On pretence of inspection.] — On an indict- 
ment for larceny it appeared that a landlord went 
to his tenant, who had removed all liis goods, to 


demand rent amounting to £12 \0s, taking with 
him a receipt ready written Sc signed. The 
tenant gave him £2 & asked to look at the receipt. 
It was given to him, Sc lie refused to return it or 
to pay the remainder of the rent. It was proved 
by the landlord that at the time lie gave prisoner 
the receipt, he thought prisoner was going to pay 
him the rent ; Sc that he should noi^ have parted 
with the receipt unless he had been paid all the 
rent, but that when he put the receipt into prisoner’s 
hands he never exjiected to have the receipt again, 
& that he did not want the receipt again, but 
wanted his rent, to be paid : — Held : a larceny, 
& the fact of the tenant giving the £2 made no 
difference. — B. v. Bodway (1841), 9 C. Sc P. 784. 

9526. On pretence of repairing.] — Prisoner intro- 
duced himself to the prosecutrix under a false 
name, Sc obtained lier watch under pretence of 
getting it mended for her. Being met by her some 
time after. Sc accused of the theft, he first gave 
her a flash note, & afterwards sent back the watch : 
—Held: larceny.— B. v. Smith (1848), 12 J. P. 585. 

9527. On pretence of borrowing.] — If a horse be 
borrowed with a preconcerted design of stealing it 
it is a felony. — B. v. Armstrong (18*28), 1 J^ew. 
0. C. 1 95. 

9528. .] — Obtaining a horse under pretence 

of borrowing is stealing. — B. v. Vklar (1880), I 
liCw. 0. C. 199. 

9529. On pretence of hiring.]— Obtaining a post 
chaise by liiring, with a felonious intent to convert, 
it to th(^ use of the Idrer is felony, although thcj 
contract of hiring Wcos not for any defiriit.e time. — 
R.. V, Semple (1786), 2 blast, P. 691 ; 1 l^each, 
420. 

AnnoUitions : — Refd. H. v, Harvey (1787), 1 Lcarli, 467 ; 

II. V, Brown (1856), Dears. V, ('. 616; IL v. ThompHoii 

(1862), 1 New 67; Folkes r. King, 11923] 1 K. B. 282. 

9530. ,] — Obtaining a hoi‘S(i under the 

pretence of hiring it for a day. Sc immediately 
selling it, is felony, if the jury tind the hiring was 
anhno farandi.~il. v. Pear (1779), 1 I^tnach, 212, 
U. C. B. 

Annotations: — Consd. U. v. Charlowood (1786L 1 Leach, 

409; li. V. yemple (1786), 1 Leach, 420. Refd. 11. r. 

I’atch (1782), 1 Leach, 238 ; K. v. Moore (1784), 1 LeaiOi, 

314 : K. V. Harvi^y (1787), 1 Leach, 467 ; K. r. Wilkins 

(1789), 1 Leaeli. 520 ; R. v. MacGratli (1869), 18 W. H. 

119; R. V. Pdsher (1910), 5 Cr. App. Rep. 102 ; h'olkoH 

V. King, [1923] 1 K. B. 282. 

9531. .]— Obtaining a liorse under pretence 

to hiring is stealing. — B. v, Spenc^e (1829), 1 Lew. 
0. 0. 197. 

9532. .] — To con.stitute a larceny by a 

jj>arty to whom goods have been delivered on hire, 
thert^ must not only be an original intention to 
convert them to his own iLse, but a subsc'quent 
actual conversion. — R. v. Brooks (1888), 8 0. Sc> IL 
295. 

A nnotation : — Dbtd. R. V. JaiiBon (1849), 4 Cox, C. C. 82. 

9533. .] — A., hiring a horse Sc riding it 

away from a U very -st able, Sc afterwards selling it., 
cannot be convicted of larceny uiiless he had the 
intention of stealing the horsti when he originally 
lured it.— B. v. Cole (1847), 2 Cox, C. C. 840. 

9534. .] — If good.s are delivered to a j^erson 

on hii'e, Sc ho takes them away, animo furandi, 
he is guilty of larceny although no actual conver- 


9621 1. On pretence of approval. 
Evidence that prisoner took away 
guns under pretence of bringing them 
to his employer, a country gentleman, 
to api)rove of, & absconded, after 
pawning them, not sufficient to con- 
stitute larceny, inasmuch as the gun- 
maker iiloced a certain confidence in 
prisoner, bj' giving him the guns on his 


own statement. — R. v. Copeland 
(1851), 5 Cox, C. C. 299.— IR. 

9529 i. On pretence of hiring ,] — 
Prisoner hired a horse in Y. to go to 
A. & 8. It was not shown whether 
he had been at those idoces, but he 
afterwards sold the horse in W., where 
he was arrested for stealing it, & con- 


victed. — JU Robinson (1877), 7 V, R. 
239.— CAN. 

h. Fraudulent pretence.] — A panel 
who appropriated goods of which ho 
obtained delivery upon certain false 
& fraudulent representations : — Held : 
guilty of theft.— H.M. Advocate v. 
Menzies (1842), 1 Broun, 419.— SCOT. 
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pion of iliem by sale or otherwise is proved. — 
K. V. Janson (1849), 4 Oox, C. C. 82. 

9535. On pretence of selling for owner.] — 

OrrENHEiMER V. Frazer & Wyatt, No. 9499, 
ante. 

9536. .] — Whiteiiorn Brothers v. Davi- 

son, No. 9500, ante. 

9537. Immediate sale at lower price than 

agreed.] — Pltf., being desirous of selling his car, 
delivered possession of the car to one H. as his 
agent with authority to sell it on the express terms 
that he would not s(dl it for less than £575 without 
the pltf.’s permission, <fc that any offer received 
below that flgure would be submitted to the 
pltf. before being accepted. On the same day II., 
who was in financial difficulties, sold the car for 
£840 to a purchaser by whom it was afterwards 
sold to the deft. Pltf. brought an action against 
deft, for the return of the car or its value. It was 
found as a fact that at no time did 11. intend to 
carry out the arrangement which he had purported 
to make, & that when the car was delivered to 
him on the terms mentioned his intention was to 
sell it at tlie best price he could obtain, & to ilsc 
tlie proceeds for his own purposes: — Held: in 
these circumstances II., at tlie time when he 
obt ained i)oss(‘ssion of the car, was guilt y of larceny 
of it by a trick. — PV)LKp:s v. King, [1922] 2 K. B. 
848 ; 91 L. J. K. B. 792 ; 88 T. L. K. 781 ; 06 
Sol, Jo. 018 ; rewsd, on other grounds, [1928] 1 
K. B. 282. 

Annotaiioii : — Consd. Heap i\ Motorist’s Advisory Aifoucy, 

tl923J 1 K. H. 577. 

iv. Money CJianying. 

9538. Offer to get money changed.] — B. v. Atkin- 
son (1781), 1 Leacli, 802, n. 

AnnoUdion : — Refd. 11. v. 'J’lionipsou (18()2), 9 Cox, C. C. 

m. 

9539. .] — B. V. OiJVER (1811), cited 2 

Leach, p. 1072 ; 4 Taunt, p. 271 ; 128 E. B. 884, 

Annotations : — ^Consd. Tt. r. Huckinaster (1887), 20 Q. li. H. 

182. Refd. K. V. Willimiis (1857), 7 Cox, C. C. 355; 

11. V, Mactiratli (18(59), 18 W. K. 119 ; K. v. Bird (1873). 

42 L. J. 1\1. C. 44 ; R. r. Middleton (1873), 42 L. J. M. C. 

73 ; R. V. Russett, 11892] 2 Q. 15. 312. 

9540. - — .] — Two men, J. & W., acting in 
concei’t, Sl intending to defraud 8., entered the 
sliop of S., by means of an artifice induced him 
to draw a cluMpie on his bank for £42, payable in 
th<^ name of prisoner, J ., A tlnm to accompany J. 
to the bank to see it paid, on the understanding 
that they were to return to finish the transaction 
by tlie payment to S. of 42 sovereigns, that 
prison(*r, W.,was to remain at the shop till J. & 8. 
W(mt & returned from the bank. At/ the bank, by 
th(^ desire of S., the banker handed four ten 
pound notes & two sovereigns to prisoner, J ., in the 
liresence of S. Prosecutor, S., prisoner, J., left 
tlie bank together, & while on their way back to 
S’s. shop J. went into an inn-yard, & promising 
to return immediately, absconded with tlie four 
ten pound notes, & the t wo sovereigns, which he 

prisoner, W., who in the meantime had gone off 
from the shop with the 42 sovereigns, appropriated 
to their own use : — Held : the misappropriation 


of the notes & two sovereigns was larceny, 8. never 
having parted with the property & possession in 
them, & prisoner, J., having had no more than the 
bare custody of the money which he carried off. — 
R. V. Johnson & Wright (1851), 2 Den. 810 ; 
T. & M. 012 ; 21 L. J. M. 0. 32 ; 18 L. T. O. 8. 
144; 15 J. P. 780; 15 Jur. 1113; 5 Cox, C. C. 
872, C. C. R. 

Annotation : — Refd. 11. v. Middleton (1873), L. R. 2 C. O. R. 

38. 

9541. Offer to change money.] — A. went to a 
shop, & asked a boy there to give him change for 
a half-crown ; the boy gave him 2.s. <& six penny- 
worth of copper. Prisoner held out a half-crown, 
which the boy touched, but never got hold of, & 
prisoner ran away with the 2s. k, the copper : — 
Held : a larceny of the 28\ k the copper.— R. v. 
Williams (1884), 0 C. k P. 890 ; 2 Nev. k M. M. C. 
190. 

Annotation : - -Refd. R. v. McKalc (1868), 18 L. T. 335. 

9542. — — .] — T. having offered to give two half- 
sovereigns in change for a sovereign to P. while 
getting from P. the sovereign, put only one half- 
sovereign into P.’s liand k refused to give the 
other : — Held : T. was rightly charged with k 
convicted of stealing one sovereign. — R. v. Twist 
(1878), 29 L. T. 540 ; 38 J. P. 102 ; 12 Cox, C. C. 
509, C. C. R. 

9543. Offer to count money.] — R. v. Standlky 
( 1810), Buss, k Ry. 305, C. C. R. 

9544. “ Ringing the changes.’’] — Prisoner with 
another man went into the shop of prosecutrix 
k asked for a pennyworth of sweetmeats, for 
which he put down a florin. Prosecutrix put it 
into the money-drawer, k put down 16*. Od. in 
silver, k r>d. in copper in change, wliich prisoner took 
up. The other man said, “ You need not have 
changed,” k threw down a penny, which prisoner 
took up ; the lattcu* t hen put down Od. in silver k 
(yd. in copper on the counter, saying, “ Here, 
mistress, give me a shilling for this.” Prosecutrix 
took a shilling out of the money-drawer, k put it 
on tJie counter, when prisoner said to her, ” Y'ou 
may as well give me the 2.s*. piece k take it all.” 
Prosecut rix took from the money-drawer the florin 
she liad received from prisoner, k put that on 
the counter, expecting she was to receive 2s, of 
prisoner’.s money in exchange for it. Prisoner 
took uii t he florin ; k }>rosecutrix took up the Od. 
in silver k the Od. in copper put down by prisonei*, 
k also the shilling put down by hei'self, k was 
putting them into the money-drawer, when she 
saw she had only got one shilling’s worth of 
lirisoner’s money ; but at that moment prisoner’s 
companion drew away her attention, k before 
she could speak, prisoner pushed his companion 
by the shoulder, k both went out of the shop : — 
Held : the propert y in the florin had not passed 
to prisonc'r, k he was rightly convicted of larceny. 
— R. V. McKale (1808), L. R. 1 C. 0. B. 125 ; 87 
].. J. M. 0. 97 ; 18 L. T. 835 ; 82 J. P. 405 ; 10 
W. R. 800 ; 11 Cox, C. C. 82, C. C. R. 

Annotation^': — Consd. R. r. Fisher (1910), 103 L. T. 320. 

Refd. R. V. Bird (1873), 42 L. J. M. C. 44 ; R. v. Russett, 

[1892] 2 Q. B. 312. 


PART XXXIV. SECT. 1, SUB- 
SECT. l.—A. (a) iv. 

9644 i. Binffinfj the ehanges.*'] ~ 
Prisoner presented three notes to 
the teller of a bank & requested fifteen 
£l notes in exchangro. The telhu* 
f! 0 anted out fifteen £1 notiis & passed 
them over the coimtcr in front of 
prisoner, who placed the fingers of his 
right hand on top of them & liis thumb 


underneath thorn & pushed them back 
to the teller asking for gold instead. 
Teller asked prisoner if he wanted 
£15 in gold, & receiving a reply in the 
affirmative counted the noti‘s again & 
found that four were missing. Prisoner 
excitedly demanded the nTurn of the 
remaining notes. The teller refused 
this ^ sent for the police. The teller 
saw that prisoner bad a roll of crumpled 


notes In his hand, & when arrested four 
£1 notes were taken from him. Prisoner 
was presented on a charge of att/Ompting 
to commit larceny, & jury convicted 
him Held : the conviction could not 
he sustained. Scmhlc : prisoner could 
have been properly charged with & 
convieLed of au attempt to obtain 
money by false pretences. — R. v. 
Mark (19()2), 28 V, L. R. CIO.— AUS, 
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Sect. l.-~ Larceny : Sv h’sec t , A , (a) iv. &v. cfc (b).] 

9545. .] — The two prisoners by a series of 

tricks fraudulently induced a barmaid to pay over 
money of her master to them, without having 
received from them in return the proper change ; 
the barmaid had no authority to pay over money 
without receiving the proper change, & had no 
intention of or knowledge that she was so doing : — 
Held : prisoners were properly convicted of larceny. 
—K. V. 110LU8 (1883), 12 Q. B. II. 25 ; 53 
L. J. M. C. 38 ; 49 L. T. 572 ; 48 J. P. 120 ; 32 
W. 11. 372 ; 15 Cox, C. 0. 345, C. C. K. 

9546. .] — F. entered a tobacconist’s shop, 

& asking for two -pennyworth of tobacco, gave the 
shopwoman a half-sovereign, which she put down 
on the counter. Wliilst the shopwoman obtained 
the change, F. took back the half-sovereign. F. 
received the change of O.s*. lOd., & asked the shop- 
woman if she could give him a sovereign for 10.*?. 
& half-a-sovereign. 'I’he shopwoman refused, <fc 
then, missing the half-sovereign slie had placed 
on the counter, said : “ Wliere is the half-sovereign 
t hat I gave you change for ? ” F. said, “ 1 have it,” 

handed it back to Iku'. F., together with C. 

I. who were outside the shop, & had been in 
the company of F. tinder circumstances leading 
to suspicion, were convicted of stealing the lialf- 
sovereign. Cl. appealed, & contended that tlie 
offence of F,, if any, was an attempt to obtain 
money by the false pretence that the lialf-sovereign 
was his own, & that there was no larceny of the 
half-sovereign, eSc alt<*rnatively that tlie offence 
was only attempted hirceny : — Held : the offence 
of F. was larceny. — it. v. CiBEENAWAY (1908), 72 
J. P. 389 ; 24 T. L. K. 755 ; 1 Cr. App. Rep. 31, 
C. C. A. 


V. Other Caaef^. 

9547. Pretence of discounting biil of exchange.) — 

To obtain a biU of exchange from an indorsee, 
under a pretence of getting it discounted, is felony, 
if the jury find that the indorsee did not intend to 
leave the bill in ijrisoner’s possession without the 
money, & that he undertook to discount it, with 
a preconcerted design to convert its produce to 
ids own use. — H. v. AiCKTiES (1784), 1 Leach, 294 ; 
2 East, V. C. 675, C. C. R. 

Aniwtaiiouft — Refd. Milward v. Forben (1802), 4 Enp. 172 ; 
Patt‘rH()u V. Hardacre (1811), 4 Taunt. 114 ; vStephenson 
r. Hart (1828), 4 Binff. 47 (i ; R. v. MacGrath (1869), 18 
W. K. 119. Mentd. H. V. Kitflou (1853), 22 7 j. J. M. C. 
118; R. V. Elworthy (1867), L. R. 1 C. C. R. 103; R. 
V. Whitley (1908), 72 J. P. 272. 

9548. Pretence of depositing money in bank.]— 

R. V. Goode (1825), 2 C. & P. 421, n. 

Anmtaiwn : — Refd. ProHser v. Rowe (1820), 2 C. &: 1*. 421. 

9549. Pretence of paying account.] — On the trial 
of an indictment for stealing a sovereign, it was 
proved that prisoners went into the shop of prose- 
cutor, & having imrchased some goods, laid a 
sovereign on the counter & asked for the change. 


Tlie prosecutor turned round to reach his cash box, 
, procured the change, & laid it down upon the 
counter, when he found that the sovereign was 
gone : — Held : he had had such a constructive 
possession of the sovereign that would render 
prisoners li.able to be convicted of larceny, if they 
took up the sovereign with the intention fraudu- 
lently to deprive him of it. — R. v. Jones & Stone 
( 1850), 14 J. P. 689 ; 5 Cox, C. C. 156. 

9550. .] — R, V. Brown, No. 9494, ante. 

9551. Pretence of taking ticket.] — A. was de- 
sirous of taking a railway ticket, but being unable 
to get near to the pay place owing to the crowd, 
she gave a sovereign to B., who was close to tfuj 
pay place, to take a ticket for her. B. ran .away 
with the money. The jury found that B. placed 
himself near the pay place for the purpose of being 
entrusted with money to get ti(;kets of converting 
such money to his own use :—Held : he was rightly 
convicted of larceny. — R. v. Thompson (1862), 
Le. & Oa. 225 ; 1 New Rep. 67 ; 32 L. J. M. C. 
53 ; 7 L. T. 432 ; 26 J. P. 823 ; 8 Jur. N. 8. 1184 ; 
11 W. R. 40 ; 9 (;ox, C. C. 244, G. C. R. 

Annotation: — 'Mentd. R. v. Cooke (1871), 10 L. J. M. C. 

68. 

9552. Pretence of supplying goods.] — 11. & J. 

represented to tlie maidservants at a liouse in 
the country, that H. was a foreign sea ca.p<-.ain, 
who had goods which he must sell off that night. 
J. affected to act as interpreter, & 11. agreed witii 
one of the maidservants that if she would give 
him 25s. for a dress he ]>roduc(‘d, ho would give, 
her another worth 12.s\, whicli he also produced. 
Tlie maid servant produced a sov(*reign & a sliilliug, 
which II. took out of her hand, neither with Inu* 
consent nor against her will, as sJk^ said, A slui 
tlnm borrowed is. from her fellow s(*rvarit, wfiicJi 
she offered lum. 11. refused to take it, as slie had 
boiTow(Ml ifs A sp(*akiiig Englisli, told her she was 
a bad woman, that she had told liini a lie, A that 
she should not have the second dress, lie then 
left the first dress, A, despite the remonstrance of 
prosecutrix, wont away. Tlie valu(‘, of the dross 
left was about 14.s. ; the valuer of the other dress 
I>roduced, but not left, was about 9.s’. Prisoners 
were indicted for stealing the money, A convicted : 

- Held : there was evidence on which the jury 
might infer that the money was to be obtained 
by a false sale ; in that casii there was no contract, 
but a fraud, A so a felony had b(H,*n committed. -- 
R. V. Morgan (1854), Dears. (’. 395 ; 24 

L. T. O. M. 136 ; 18 J. P. 727 ; 18 Jur. 1085 ; 6 
Cox, a a 408, c. c. r. 

9553. .] — WhoDj the owner of money or 

goods parts witii the possession of them under a 
contract induced by fraud, but docs not intend to 
part with the property in them until the other 
j)arty to the contract has fulfilled liLs part of the 
bargain, the person so fraudulently obtaining 
possession of the money or goods may be convicL^d 
of larceny by a trick. — R. v. Rushett, [1892] 2 
Q. B. 812 ; 67 L. T. 124 ; 56 J. P. 743 ; 40 W. R. 


PART XXXIV. SECT. 1, SUB- 
SECT. 1.” A. (a) V. 

9549 i. Pretence of payirm accounts . ) 
— Prisoner was convicted of stealing 
from one S. a dnly stamped receipt 
for £33 7s., daUid 24.3.14, purport- 
ing to Ik? an acknowledgment that 8. 
had received from prisoner the sum of 
£33 Is. It was proved that prisoner, 
who was indebted to S. in that sum, 
called S. into a room in pnsoner’s 
cottage & said ho would pay 8. the 
money. S. having no paper or stamp 
with him prisoner handed him a book 


of receipt-forms & a stamp &: asked 
him to make out a i-eceii)t for the 
amount at the same time drawing a 
box from under the table, out of which 
ho took a cash -box which he placed 
upon the table. S. asked if it was to 
be cheQue or cash, to which prisoner 
replied “ Cash.” By that time 8. 
had written tiie receipt, to which he 
ad<led the word “ cash.*’ Iblsoner 
leant over to where 8. was sitting & 
picked up the receipt, read it carefully 
A said, “ That’s an right.” He then 
said, ‘‘ The kev is in iny coat.” He 
left the room taking the receipt, but 


having paid nothing to 8. i’risoner 
then immediately, & without H.’s 
knowledge, loft the buildingA returned 
aft(n' two hours. On ids ndurn 
prisoner alleged that Le had paid 8. 
the money mentioned in the receipt : — 
Held : conviction should be aJffirined. — 
R. V. Gilchrist (1914), 33 N. Z. L. R. 
1524.— N.Z. 

9649 ii. .] — A person who calls 

with an account Sc gets It discharged 
on tender of payment, commits theft 
if ho runs oil with the account with- 
out making payment. — H knperson v. 
YouNU (1856), 2 Irv, 414.— SCOT. 
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592 ; 8 T. L. K. 607 ; 36 Sol. Jo. 541 ; 17 Cox, 
0. O. 534, C. 0. R. 

Distd. R. v. Fishor (15)10), 103 L. T. 320 ; 
V. ^ollms (1922), 128 L. T. 31. Consd. PWkos v. King, 
[192.1] 1 K. B. 282. 

9554. Pretence of bet.]— If there is a plan to 
cheat a man of liis property under colour of a bet, 
& he parts with the possession only to deposit as 
a stake with one of the confederates, the taking 
by such confederates is felonious. — 11. v, Robson 
(1820), Russ. & Ry. 413, C. (I R. 

Annotations .-—Distd, R. v. Wilson (1837), 8 0. & P. Ill ; 
R. V. Rood, CumniinpB & Smith (1849), 13 J. P. 573. 
Consd. R. V. BuckmaHler (1887), 20 Q. B. I). 182. Reid. 
R. V. Solomons (1800), 02 L. T. 672 ; R. v. Russett, 
[1892] 2 Q. B. 312. 


9555. 


“ Welshing.’’]- -R. V . RuckmastJ'IR, 


No. 9498, antr. 

9556. .] — R. V. Shabp (1887), 4 

T. L. R. 152, 0. a R. 

9557. Cheating at cards.] - J’rosecutor applt. 
were fellow passengers in tlie (;omj)artirient of a 
corridor carriage on a journi^y fiorn R. After 
getting into conversation Avitli a})i)lt., pros(‘Cutor, 
at the invitation of aijplt., drank some whisky, 
whicli hc‘ alleged was drugged, out of a bottle. 
Shortly aftei-wards a third man app(\ared & pro- 
duced a pack of cards, <.^6 prosecutor testiiied that 
at th(i suggestion of .applt., & undm* the influence 
of the drug, he played cards with the tliird man 
<!v lost £10 : — Held : on the facts, the> jury could 
draw tlie inference f hat applt. was guilty of the 
offence of larceny by a trick, but that as the 
summing up did not contain a suhici(‘nt direction 
as to the l(‘gal requisities of the offenc(*, tljer(‘ must 
be an acquittal. — R. v, lliiddAiii) (1913), 83 
L. J. K, R. 439 ; 109 L. T. 750 ; 23 Cox, C. C. 017 ; 
9 Cr. App. Rep. 171, C, V. A. 

9558. “ Ring dropping.”]— 4 V) obtain property 
from anotlier by the practice of ]ing-dro[)ping is 
felony, if the jury find it/ was obtained under a 
})rec(»nceiv(‘d di.vsign to steal it. — R. v. Ratcu 
( 1782), 1 Lead], 238. 

AiDwtotiuns ; FoIId. R. "t’. A lulcrsoii ( 1 7 83), I Lc'ach, 235), ii. 

Apld. R. V. IMouro (1781). 1 Lcae-li, 311. Reid. R. v. 

Horner (17 83), i Leach, 270. 


9559. •]— It. V. Anoeuson (1783), 1 Leach, 

239, n. 

9560. — — -.]- -To obtaiji money by tbi‘ i)]*actice 
of ring-dropping is felojiy. — R. v. Marsh (1784), 
1 Leach, 315. 

9561. .] — R. V, Watson (1791), 2 Leach, 

040, V. C. R. 

9562. “Purse dropping.”] -R. v. Moore (1784), 
1 Leach, 314, C, C. R. 

Annohttions : — FoUd. R. V. Maryh (1784), 1 Leach, 345. 
Distd, R. V. WilHoii (1837), 8 C. & P. 111. 


9563. Pretence of practising witchcraft.] — A gipsy 
obtained money & goods under pretence of 
practising witdicraft, without intention t/O return 
them; — Held: she was properly indicted for 
larceny, as consisting in obtaining possession of 
the goods by a trick oj* fraud. — It. v , Bunce (1859), 
1 F. & F. 523. 

9564. Pretence of redeeming pawned property.] — 

A. pawned B.’s coat for B. ; on the following day 
A. having proposed to B. to go & redeem the coat, 


&> B. having expressed no dissent, A. obtained the 
coat, & took it away with him to a place eleven 
miles distant, where he was found with it some 
days after : — Held : if A. at the time he took the 
coat out of pawn intended to deprive B. of the 
use of it, & to appropriate it, he was guilty of 
larceny. — R. v, Sparrow (1847), 9 L. T. O. 8. 
395 ; 2 Oox, O. (X 287. 

9565. Misuse of legal process.] — Anon. (1573), 1 
Hale, P. C. 507. 

9566. .] — ^R. V. CiJissERS, No. 9510, arite^ 

9567. .] — R. V. Farre A Ciiadwick (1005), 

Kel. 13 ; 84 E. R. 1074. 

(6) Ohiaining from a person wH/i limiled Authority* 

9568. From servant entrusted to deliver goods on 
payment.] — Where a. servant is tmtrusted with Ids 
master’s property with a general auUjority to act 
for liis master in Ids business, A is induced by 
fraud to part with Ids mastt'r’s proi)i‘rly, the 
]>crsoii who is guilty of tlie fraud A so obtains the 
property, is guilty of obtaining it by false pre- 
tences, &; not of lai'ccny, because to constitub* 
larceny then^ must bii a taking against th(i will 
of the owner, or of the* owner’s servant duly 
authoj'ised to act generally for the owner. But 
where a sej'vant has no such general authority 
from his master, hut- is merely entmsted with th(^ 
l)Ossi\ssion of Ids goods for a siiecial inirpose, A 
is tricked out of that i^ossession by fraud, the 
person who is guilt y of th(i fraud A so obtains 
the i:)roperty is guilty of larceny, because the 
servant has no aut liority to part- with tla^ in*op(‘rt-y 
in the goods except to fultil the spt‘cial j:>uri>ose 
for which they wttc entrusted to 1dm. 

Th(^ cjishier of a bank is a servant liaving a 
g(‘neral authority to conduct the business of the 
bank, A to part with its propinl-y on th(^ presenta- 
tion of a genuine order from a customer ; A if lie 
is deceived by a forged order, A parts with the 
money of the bank, he ])arts, inU^nding so to do, 
Avit-h the ])roperty in t-he money, & tlie person 
kiunvingly i>r(‘senting sucli forginJ order is guilty 
(»f obtaining tlie mun(*y by false i)r(3teiices, A not 
of larceny. — ^R. v. Prince (1898), L. R. 1 C. V. R. 
150 ; 38 L. .1. M. V, 8 ; 19 L. T. 304 ; 33 J. P. 
21 ; 17 W. R. 179 ; 11 Pox, P, P. 193, P. P. R. 

AnnoUiiions .’ -'Consd. R. v. Middleton (1 873), L. R. 2 C. C. R. 

38. Refd. R. V. Cooke (1871), 40 L. J. M. C, 08. 

9569. Personation of purchaser.] — R. v, 

Wilkins, No. 9501, ante. 

9570. .] — R. V. Lonostreeth, No. 

9502, ttn/c. 

9571. By tendering counterfeit coin in 

payment.] — A jjej’son, by fidse pretences, induced 
a tradesman to s(md by Ids servant, to a jiarticular 
iioasc goods of the value of 2.s. lOd. with change 
for a crown piecic On the way he met the servant, 
& induced 1dm to part witli the goods change, 
giving him a crown piece, but which afterwards 
vras found to be bad. Both tradesman & servant 
swore that the latter had no authority to part 
with the goods or change without receiving the 
crown jiiece in payment, though the former ad- 
nutted that he inU^nded to sell the good.s, &; never 
expected them back again : — Held : the offence 


9666 i. “ Wdshing.”] — Applt., a 
bookmaker, was convicted on two 
charges of theft. The facts were that at 
a race meeting ho, olforing oven money 
against a horse named D., obtained 
various sums of dBl in return for tickets, 
on the terms that if 1). won the holders 
of the tickets on presentation would 


oacdi receive £2. After the betting had 
clo8(3d, & shortly before the race, 
he divested himself of part of the sum 
collected. The horse won the race, 
but applt. informed his iiatrons he 
could only pay their money back. 
8ome were paid, but others who de- 
manded a refund w’ero refused. Dur- 


ing a scrimmage a fm’th(‘r sum was 
taken from applt.’s pockets with his 
connivance : — Jleld : the convictions 
should be quashed, the facts not 
amounting to theft within the defini- 
tion of Crimes Act, 1908 . — MoDuff v, 
Hammond (1911), 30 N. Z. L. R. 

N.Z. 
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Sect 1. — Larcen y: Svb-sect 1, A, (b) dt B»] 

amounted to larceny. — R. v. Small (1837), 8 C. & 
P. 46. 

An'iwtations : — Consd. IL v. Stewart (1845), 1 Cox, C. C. 174. 

FoUd. R. V. Webb (1850), 5 Cox, C. C. 154. Refd. K. v, 

]VIiddleton (1873), L. II. 2 C. O. K. 38. 

9572. .] — Prisoner went to the shop 

of prosecutor, & ordered a pair of boots to be sent 
to E. A boy was sent with them, but was ordered 
not to leave them without the money. Prisoner 
met the boy on the road, gave him a bad sovereign, 
& received from 1dm the boots. Prisoner had been 
convicted of uttering the sovereign to the boy, 
knowing it to be counterfeit : — /lefd : he was 
guilty of larceny in stealing the boots. — R. v, 
Webb (1850), 14 J. P. 689 ; 5 Cox, C. C. 154. 

9573. By giving vaiueless cheque.] — Where 

goods ordered by a party to be sent to a particular 
place are so sent by a servant, with directions from 
the owner not to part with them without the price, 

the servant is induced by the buyer to receive 
a valueless cheque as payment, the case is one of 
larceny. 

If the owner of goods parts with the iiossession, 
he meaning to part also with the property, in 
consequence of a fraudulent repres(‘ntation of 
the party obtaining them, it is not larceny, but 
a mere cheat. But if the owner does not mean 
to part even witli the possession exce})t in a certain 
event winch does not happen, & prisoner causes 
him to part with them by means of fraud, he, 
the owner, still not- meaning to i^art vHith tlie 
property, then the case is one of larceny (Alder- 
son, B.). — R. V . Stewart (1845), 1 Vox, V, C. 174. 

Jjinotaiions : — Refd. K. v. Prince (1868), 38 L. J. M. C, 8; 

R. V. Middleton (1873), L. R. 2 C. C. H. 38 ; R. r. Brereton 

(1914), 10 Cr. App. Rep. 201. 

9574. By obtaining credit from servant.] 

IMsoner ordered some goods of prosecutor, which 
he said were intended for shipment, & should be 
paid for on delivery. Prosecutor sent liis servant 
with them, instructing him not to part with the 
goods until he had received the money. Prisoner, 
however, induced the servant to leave tliem, jn-o- 
mising to order other goods <te then to pay for all ; 
he immediately pawned them Held : if prisoner 
induced the servant to part with the goods in 
pursuance of a x^revious design to get possession 
without payment, it was larceny. — R. v. Hteinman 
(1848), 12 J. P. 648. 

9575. .] — R. V . Brereton (1914), 10 

Cr. App. Rep. 201, C. C. A. 

9576. Good coal with inferior Slack-Pay- 

ment by weight as for slack only.] — ^Ihosecutor was 
the owner of a coal-yard, at which coal A slack, 
or smaU coal, were sold, the price of slack being 
about half the price of best coal. By the custom 
of the yard, with wliich prisoner was acquainted, 
the carts were weighed at a weighing macliine on 
entering the yard empty, & after being load(*d 
were again taken to tlie maclxine & weiglied, &, 
the weight of the coal on the cart being thus 
ascertained, the price was pfiid before the carts 
were peiTuitted to leave the yard. Prisoner, a 
coal Inggler, went to the yard with liis cart, & 
asked for a load of best coal, wliich Wfis loaded on 
his cart by prosecutor’s servant. After the cart 
was loaded, i)risoner placed slack over the coal 
so as to conceal it, A took the cart to tlie weighing 
macliine. Being asked by the man at the weighing 
macliine, what he had in his cart, he rejilied, 
“ Slack.” The cart was then weighed. A, the 
contents having been paid for after the rate of 
slack, driven away by piisoner ; — Held : if 
prisoner went to the colliery with the preconceived 


plan of obtaining the coal by the above artifice, 
he might be convicted of stealing the coal. — 
R. V , Bramley, (1861), Le. A Ca. 21 ; 4 L. T. 309 ; 
25 J . P. 404 ; 7 Jur. N. S. 473 ; 9 W. R. 555 ; 
8Cox,C. C. 468, C. C. R. 

9577. Pretended sale by dishonest servant.] — 

A. received goods from B., who was the servant of 
C. under colour of a pretended sale : — Held : 
the fact of his having received such goods with 
knowledge that B. had no authority to sell, A 
that he was in fact defrauding his master, was 
suOicient evidence to support an indictment for 
larceny against A. jointly with B. — R. v. Hornby 
(1844), 1 Car. A Kir. 305. 

AnnotaHon : — Folld. R. v. Tideswell, [1905] 2 K. B. 273. 

9578. .]— Prisoner was in the habit 

of buying from time to time from a manufacturing 
CO. portions of the accumulated ashes of the co.’s 
woi*ks. The only agreement made between the 
managing director of the co. A jirisoner with respect 
to such puichases was as to the price per ton, 
prisoner being at liberty to take from the accumu- 
lation as much as he required, upon the undtu- 
standing that the amount of his jiurchase in each 
case should be determined by the weight as 
ascertained by the co.’s weiglier. It was the dut y 
of the co.’s weigher to enter in a book a record 
of the weights of the ashes purcdiased to enable 
the CO. to charge the pu!‘chasei*s with tli(^ jiroper 
amounts. The co.’s weigher fraudulently A in 
collusion with prisoner weighed A delivered to the 
prisoner 32 tons 13 cwt. of the ashes A entered 
the weight in the book as being 31 tons 3 cwt. 
only : — Held : on these facts prisoner was rightly 
indicted for larceny of 1 ton JO cwt. — R. v. Tides- 
WKLL, [1905] 2 K. B. 273 ; 71 L. .J. K. B. 725 ; 
93 I.. T. Ill ; 69 .1. P. 318 ; 21 T. L. R. 531 ; 
21 Vox, V, C. 10, C. C. R. 

9579. Larceny by another servant.] — 

Prisoner being in the emplo^unent of S. A Oo. 
obtained a large quantity of wh(‘at-, of wliich they 
were the bailees, from one of tlieir stor<‘keepei‘s, 
by falsely rejiresenting to the storekeejici* that (^, 
one of tlieir clerks, who had authority to do so, 
had sent him for it t o take to B. The wheat wfis not 
taken to B., but was disposed of with the luivit y 
of i>risoner by other parties who had been associ- 
ated with liim in the commission of the offence. 


Prisoner was indicted A convicted for larceny of 
the wheat : — Held : the case was one of larctuiy, 
A not one of false pretences, x>risoner’s custody 
being always that of a servant to 8. A (Jo. — R. 


V . Robins (1854), Dears. (J. V. 418 ; 21 L. T. O. 8. 


170; 18 J. P. 713; 18 Jur. 1058; 3 W. R. 20; 


0 Cox, C. V. 120, C. C. R. 


9580. From person not authorised to part with 
goods.] — A., who intended to sell his mare, sent 
his servant with her to M. fair, the servant- having 
no authority either to sell the mare or deal with 
her in any way. Prisoner asked the servant the 
jjrice, A desired the servant to trot her out, A 
prisoner then went to two men, A having talked 
to them went away. These two men then came 
up A persuaded the servant to exchange the 
mare for a horse they had, A they would give 
£24 for the chop. They changed the saddles, 
A without giving any money rode away with 
the mare, leaving the servant with a horse of little 
value. Pour days after prisoner sold the mare 
at B. stating that he had got- her in a chop at M. 
fair : — Held : as the servant had the mere charge 
of the mare, A had no right to deal with the pro- 
jKirty in her, prisoner ought to be convicted of 
stealing her, provided that the jury were satisfied 
that prisoner was in league with the two other 
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men, & that they three, by a fraud in which each 
of them was to take his part, & did take his part, 
induced the servant to part with the possession 
of the mare under colour of an exchange, but 
tliey intending all the while to steal the mare. 

If the owner of goods gives up the possession 
of his goods, at the same time intending to part 
with the entire property in them, it is no larceny, 
although he may be defrauded in the bargain 
(Coleridge, .7.). — H. v . Sheppard (1839), 9 0. & 
P. 121. 

Annotation ;■ -Refd. H. r. Middleton (1873), Ta R. 2 C. C. R. 
38. 

9581. .] — A. having possession of B.’s 

horse, as bailee, puts it in C.’s stable. B. tells 
A. that he must keep the horse no longer, <fc 
orders 0. not to let A. take it out of the stable. 
A. fraudulently regains possession of it : — Held : 
a larceny. — R. v, Stear (1848), 1 Den. 349 ; 

2 Car. & Kir. 988 ; T. & M. 11 ; 18 L. J. M. C. 30 ; 
12 L. T. O. S. 251 ; 12 J. P. 821 ; 13 Jur. 41 ; 

3 Cox, C. C. 187, C. C. R. 

9582. From pound-keeper — Pretence of authority 
of owner of goods.]—R. v. Simpson, No. 9506, 
ante, 

9583. From postal ofllcial — Personation of mall 
guard.] — R v, Pearce (1794), 2 East, P. C. 603, 
C. CJ. R. 

A7} notations -Refd. R. V, Kay (1857), 7 Cox, C. C. 289 ; 
R. V. Middleton (1873), L. R. 2 C. C. R. 38. 

9584. Personation of addressee.] — R. v, 

Kay, No. 9507, ante, 

9585. Excess payment made In error.]— 

Prisoner was a depositor in a Post Office Savings 
Bank, in which 1 l.s*. stood to his credit. He gave 
notice in the ordinary form to withdraw lO^*., 
stating in his notice the number of his depositor’s 
book the amount to be withdrawn. A warrant 
for 10.S. was duly issued to prisoner, a letter of 
advice was duly sent to the post office at N., to 
pay prisoner 10^#. lie went to that office, & 
Jianded his depositor’s book & the warrant to the 
clerk. But the clerk, instead of referring to the 
proper letter of advice for lO.s., referred by mistake 
to another letter of advice for £8 16s. lOd., <fc 
placed the latter amount upon the counter. The 
clerk entered the amount paid, £8 16s. lOd., in 
prisoner’s de.posit book, & stamped it. Prisoner 
took up tile money & went away, having at the 
moment of taking it an animus far andi, & know- 
ing the money to be money of the Postmaster- 
General : — Held : prisoner was guilty of larceny. — 
R. V, Middleton (1873), L. R. 2 C. C. R. 38 ; 42 
L. J. M. C. 73 ; 28 L. T. 777 ; 37 J. P. 629 ; 12 
Cox, C. C. 417, C. C. R. 

Amiotations ; —Consd. R. v. Ashwell (1885), 16 Q. B. D. 190. 
Refd. R. V. llehir (1895), 18 (^ox, C. O. 267 ; R. v. Tides* 
well, [19051 2 K. B. 273. Mentd. R. v. Doe (1884), 15 
Cox, C. 0. 579. 

9586. From carman — Delivery of goods in error.] 

— A carman having orders to deliver goods to a 
certain person, in mistake delivered them to 
another person, who appropriated them to his own 
use : — Held : the carman did not part with the 
property in the goods by delivering them to a 
wrong party, & the latter, appropriating them to 
his own use, was guilty of larceny. — R. v. Little & 
Eustace (1867), 32 J. P. 40 ; 10 Cox, C. C. 559. 

Ati 7 iotation : — Refd. R. r. Middleton (1873), L. R. 2 C. C. R. 
38. 

B, Possession and Property parted with, 

9587. Property in goods parted with — Induced 
by fraud.] — Obtaining the goods of a tradesman 

J.— VOL. NV. 


under a false pretence of being sent for them to 
show a customer is fraud & not felony. — R. v. 
Cockwaine (1788), I Leach, 498, C. C. R. 

9588. .] — If the ownership of goods 

is parted with it is no felony, though the owner 
has been induced to part with them by a fraudulent 
representation. IToperty cannot be laid in a 
person who has never had either actual or con- 
structive iiossession. — R. v. Adams (1812), Russ. 
& R. 225, C. C. R. 

9589. .] — R. V, Sheppard, No. 9580, 

ante. 

9590. .] — If a person through the 

fraudulent representations of another, d(*livers to 
him a chattel, intending to pass the property in 
it, the latter cannot be indicted for larceny, but 
only for obtaining the chat tel under false pretences 
(Parke, B.). — Powell v. IIoyland (1851), 6 
Exch. 67 ; 20 L. J. Ex. 82 ; 10 L. T. O. S. 369 ; 
155 E. R. 456. 

9591. .] — There is a very obvious 

distinction bet wen the cases of goods obtained by 
felony & fraud or false pretences ; in the one case, 
the owner of the goods has no intention to part 
with his property ; in the other, he has (Talfourd, 
J.J. — White v. Garden (1851), 10 C. B. 919 ; 30 
L. J. C. P. 166 ; 17 L. T. O. S. 41 ; 15 Jur. 630 ; 
138 E. R. 364. 

Annotations: — Refd. KingHford r. Merry (1856), 28 L. T- 
O. S. 236 ; Bentley v. Vilmont (1887), 12 App. Cas. 471. 
Mentd. Stevenson v. Newuhain (1853), 13 C. B. 285 ; 
Billiter v. VouriK- (1856), 6 E. & B. 1 ; Hooper v. Lane 
(1857), 6 H. L. Cas. 443 ; Morewood & Bayne v. South 
Yorkshire Rail & River Dun Ck). (1858), 28 L. J. Ex. 114 ; 
Hardman v. Booth (1863), 32 Jj. J. Ex. 105 ; Biddle v. 
Bond (1865), 6 B. &: S. 225 ; Re Overend, Gurney, Kx v, 
Oakes & Peek (1867), L. R. 3 Eq. 576 ; Marks v. Feld- 
man (1869), L. R. 4 Q. B. 481 ; Babcock r. Lawson (1879), 
4 (i. B. D. 394 ; He Ward, Exj). Ward (1882), 20 (.3i. J>. 
356 ; Re Hirth, Ex p. Otticial Receiver (1899), 68 Jj. J. 
Q. B. 287. 

9592. .] — R. Jones, No. 9495, ante. 

.J — Where the property as well 

as the possession in goods or money is transferred 
from one person to another, there can be no larceny 
of the chattels so transferred, so long as the tj*ans- 
feror intends to i)art with the propeu'ty in them. — 
R. V. Fisher (1910), 108 L. T. 320 ; 74 J. P. 427 ; 
26 T. L. R. 589 ; 22 Cox, C. C. 340 ; 5 Vr. App. 
Rep. 102, C. C. A. 

9594. Delivery to purchaser before payment 

made.] — If a horse be purchased, & delivered to 
the buyer, it is not felony, though he immediately 
ride away witli it, without paying the purchase 
money. — R. v. Harvey (1787), 1 Leach, 467 ; 2 
East, P. C. 669. 

Annotations : — Distd. R. V. Russett, [1892] 2 Q. B. 312. 
Refd. R. V. Fisher (1910), 103 L. T. 320. 

9595. .]— If a tradesman sell a 

stranger goods, ent-or them to his debit, & make 
out a bill of parcels for them as goods sold, A the 
goods are delivered to the j)urchaser by the servant 
of the seller, who receives bills for tliern, it is not 
felony, although the tradesman sold them for 
ready money & never intended to give the stranger 
credit, & it appear that prisoner had taken the 
apartments to wliich he ordered them to be sent 
for the purpose of obtaining them fraudulently, — 
R. V, Paukes (1794), 2 Leach, 614 ; 2 East, P. C. 
671. 

Annotations: — -Consd. R. v. Wohb (1850), 5 Cox, C. C. 154 
K. V. Middleton (1873), L. R. 2 C. C. R. 38. 

9596. — .] — R. V. Sheppard, No. 9580, 

ante, 

9597. '.] — Prisoners ordered goods to 

be taken to a certain house. When they were 

T 
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taken, prisonei*s were not at home. Prosecutor 
left the goods, saying, that if they were not liked 
he would take them back. Prisoners immediately 
removed them to anotlicr house, & secreted them : 
— Held: no larceny.—R. v. Richakds (1849), 13 
J. P. GOO. 

959 g, Delivery on production of forged 

order.] — ^A. went to B.’s shop, <fe said he had come 
from 0. for some hams, etc., at the same time 
produced a note in the following terms : “ Have 
the goodness to give bearer ten good thick sides 
of bacon, & four good showy hams at the lowest 
price. I shall be in town on Thursday next, & 
will call & pay you. Yours, etc., R. there- 
upon delivered "the hams to A. The note was 
forged, A. had no sucli authority from 0. : — 
Held : A. was not guilty of larceny. — R. v. Adams 
A Hadi<:n (1841), 1 Den. 38, 0. C. R. 

ArMidntion : — Consd. It. r. Middleton (1873), L. II. 2 C. C. R. 

38. 

9599. Delivery on payment by worthless 

cheque.] — Prisoner, having large dealings with 
prosecutors, entered into a contract for the i)ur- 
c.hase of 343 casks of tallow. The tallow arrived, 
A in due course the transaction should have been 
completed within fourteen days, & notice wuis 
given to prisoner of the arrival of the tallow, A:, 
he Avas called upon to complete tlie bargain. He 
riiqu(‘st(Hl tliat the tallow might be alloAA^ed to 
remain in the docks for a slioit time. This w^as 
granted. Later the manager for prosc'Ciitors 
called on him A insisted on the conifiletion of the 
contract, A prisoner said he would pay for the 
tallow on the following day. On tlie next day 
l)risonor sent liis clerk to prosecutors’ counting- 
house A obtained delivery orders for the tallow, A 
tendered to prosecutors a crossed cheque on the 
Bank of London for £8,781 8s. 9d., which was the 
price of the tallow. Immediately on obtaining 
possession of the delivery orders, prisoner sent 
them to the docks A transferred the propci-t-y into 
fresh warrants, A when the oheiiue was presented 
there wcu-e no assets : — Held : not t/O be a larceny 
of the deliv('ry orders by a trick, but a lawful 
possession of thc*m obtained by reason of the 
prosecutors giving to the piisoner credit in respect 
of the crossed cheque. — R. v. NoKTif (18()1), 8 Cox, 
C. C. 433. 

9600. Delivery by servant with general 

authority — Goods pawned obtained by trick.] — R. i\ 

Meilheim (1825), Car. C. L. 281. 

9601. .] — If a pawnbroker’s ser- 

vant, who has a general authority from his master 
to act in las business, delivers up a pl(‘dge to the 
pawner, on receiving a parcel from the pawner, 
which he supposes contains valuables he has just 
seen in the pawner’s possession in a similar parcel, 
the receipt of the pledges by the pawner is not 
larceny, because the seiwant, who had a general 
authority from the master, has parted with the 
property A ownership, not merely witli the 


possession. — v. Jackson (1826), 1 Mood* 0. C* 
119, C. 0. R. 

AnnotatioTia : — ^Distd. R. v. Bramloy (1861). 8 Cox, C. C. 468 : 
R. V. McKale (1868), L. R. 1 O. 0. R. 126 ; R. i;. Prince 
(1868), L. R. 1 C. C. R. 150. Befd. R. v. Middleton (1873), 
L. R. 2 O. C. R. 38. 


9602. Cheque for depositor handed to bank 
clerk.] — Prisoner, who was the clerk to a savings 
bank, was convicted on an indictment charging 
him with embezzlement, the property being laid in 
A. B. In order to prove that A. B. was a trustee 
of the bank he was called as a witness, A stated 
that since the commission of the offence he had 
been acting as a trustee ; but that before that date 
he had attended only one meeting, having on that 
occasion been requested to do so lest there should 
be a deficiency of trustees ; but he was^ also a 
manager of the bank, A it did not appear that any 
act was done by him at that meeting which he 
might not have done as a manager : — Held: this 
was insufficient evidence of acting to supiiort the 
inference of the legal appointment of A. B. as a 
trustee, A the conviction was wrong. 

Upon an indictment for stealing a cheque, it 
was x)rovod that prisoner, being clerk to a saAungs 
bank, received the cheque from a manager ujion 
a false representation that one of the depositoi's 
liad given notice of withdrawal, A for the purpose 
of }).anding it over to the depositor. It was found 
tha-t, according to t)H‘ usual course of business, if 
a depositor could not attend at the proper time 
to riM'oive the clieque, it was lianded to prisoner as 
agent of tlxe di^positor : —Held : the case was om* 
of false firctences, A not larceny, — U. v, Essex 
( 1857), Dears. A B. 309 : 27 L. J. M. C. 20 ; 30 
L. T. O. 8. 171 ; 21J. P. 789 ; 4 .Tur. N. 8. 15 ; 0 
W. R. 82 ; 7 Uox, U. C. 384, C. C. R. 

Aniwtations : - Refd. v. I’rinrc (18C8), L. R. 1 C. C. R. 

150. Mentd. R. v. Roberiw (1878), 38 L. T. 090. 


9603. Property in money parted with — Money 
to be changed.] — R. (’oleman (1783), 2 East, 
P. C, 072 ; 1 Leach, 303, n. 

Annotation : — Consd. R. v. Middletou (1873), L. R. 2 U. C. R. 
38. 


9604. — — .] — A. was treating B. at a 

beer house, A A. wishing to pay, put do\vm a 
sovereign desiring the landlady to give him change* ; 
she could not do so, A B. said that Ik* would go 
out A get- cliange. A. allowed B. to take up the 
sovereign, A B. never returned either Avith it or 
the change : — Held : no larceny, as A. having 
permitted the sovereign to be taken away for the 
purpose of being changed, he could never have 
expected to receive back the specific coin, A had 
therefore dh^ested himself of the entire possession 
of it.— R. V. Thomas (1841), 9 U. A P. 741. 
Annoiaiion : — Folld. R. v. Reynolds (1847), 2 Cox, C. C. 170. 


9605. .] — Where money is delivered 

to a party for the purpose of obtaining change for 
it, A he converts it to his own use, lie is not guilty 
of larceny. — K. v, Reynolds (1847), 2 Cox, C. C. 
170. 


PART XXXIV. SECT. 1, SUB- 
SECT. 1.— B. 

9599 i. Property in yuoda parted vnth 
— Delivery on payment by worthless 
cheque . \ — The offence in ftilwe pretxjncea 
& not theft when goods are obtained 
from the owner on a worthless cheque 
fraudulently drawn by the purchaser 
in a flctitlouB name as the owner 
eonHtmt(„*d to the property & i)os8eSBlon 
going to the purchaser whom he knew 
under no other name than the lictitious 
one. — R. V. li.LSiE'r (1917), 29 t’an. 
Crim. Cas. 105. CAN. 


k. Property in money parted with — 
Bet as to opening trick Ooj*.] — F. was 
indmiod by another man to go to a 
hotel, where prisoner came in. Prisoner 
showed them a box. offering to bet 
that no one w'ould open it. He then 
went out leaving the box, which was 
opened first by the other man & then 
by F. On prisoner’s return 1<\ ac- 
cepted his offer & bet .€22 that ho could 
open the box. He failed to do so 
& paid over the money. Afterwards 
part of the money won was returned to 
F. Prisoner was indicted for larceny 
& convicted : — Held : convi(*tIon was 


right. — R. V. McCaue (1880), 1 

N. S. W. L. R. 21.— AUS. 

1. Loan . ] — ’The evidence showed 

prisoiuirs were not seiwants of com- 
plainant. Complainant ad vanced them 
money to buy rags, which they 
were to sell to complainant at a 
certain price, their profit being the 
difference between the rate prisoners 
could purchase the rags & this fixed 
yulce. Prisoners consumed the money 
in drink, & bought no rags: — Held: 
prisoners were hot the servants of 
complainant ; he lent the money to 
prisoners to carry on their traffic, ^ 
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9606. Money given In change.]— Prisoner 

went into the shop of prosecutor & purchased 
some tobacco, the price of which was threehalf- 
pence, & tendered a half-crown in payment. 
1 rosecutor’s shopman put down two sliilhngs upon 
the counter, while he was counting out the rest 
of the change in halfpence. Prisoner took up the 
two sMlings, & pretending to throw them into 
the till, though in reality, he only threw back 
one, asked for four sixpences instead of them ; he 
received one shilling two sixpences : — Held : upon 

charging him with stealing the 
shilhng, he could not be convicted. — R. v. 
Williams (1857), 7 Cox, 0. C. 355. 

9607. Money given to pay bill.] — Prisoner 

received money from liis landlady to pay the head 
landlord. He converted it, & pretended that he 
had been robbed of it : — Held : no larceny. — 
R. V, OuRSON (1848), 12 J. P. 061. 

9608. “ Ring dropping.”]- —In a case of 

ring-dropping prisoners prevailed on ijrosecutor 
to buy the shares of the other party, & prosecutor 
was prevaiUid on to part with his money, intending 
to part with it for ever, & not witli the i)ossession 
of it only : — Held : this Was not a larceny. — R. v, 
Wilson & Martin (1837), 8 0. & P. 111. 

9609. “ Purse-trick.”]— In support of an 

indictment for the larceny of 36*. 6d. it was proved 
that prisom^r had obtained j)oss(‘ssion of a shilling, 

then of a liali’-crown, from pi'osecutor by means 
of what is known as the i:)urse trick, i.c. he had 
induced prosecutor to give him a .sliilliag for a 
Xjurse, into whicii lie hacl diopjjed three coins, by 
lirst< showing prosc^cutoi* threii sliillings, ^ then 
making it appear as if he had dropi^ed them into 
the purse. In the same way lie had induced 
pi*os(*cutor to give him a lialf-crown foi* a purse 
int(j whie-h he liad made it appear that he had 
dropped two half-crowns. Having been convicted 
of obtaining the mon(*y by mi^ans of a trick, upon 
a case reserved : — Held : prosecutor iiaving jiarted 
with the property in liis shilling & half-crown in 
<*xeliange for tiie purses and their contents, 
prisoner had been guilty, if at all, of obtaining the 
coins l)y means of a false pretence, tSc could not be 
(jonvicled of larceny,— R. v, fSoLOMONS (1890), 02 
L. T. 072 ; 17 (Jox, 0. C. 93, (k Ck R. 

9610. Money staked in gambling.] — If a 

poi'son be induced to play at hiding under the hat 
& stake down his money voluntarily on the cv<*nt, 
meaning to receive tlu^ stake if he wins & to pay 
it if lie loses, the taking up of the stakes so deposited 
by him ou tlui tabh", is not a felonious taking, 
although the party was made to appeal* to win the 
money by fraudulent conspiracy <fc collusion. — 
R. V. Nicholson, .Ionks Chappkl (1794), 2 
East, P. (k 009 ; 2 l.each, 010. 

Annotations:- — Distd. R. v. Hobson, etc. (18*20), Russ. & 

Ry. 4J3. Folld. Ik i’. Reed, Cummings & Smith (184V)), 

13 J. P. .^73. Cousd. R. r. Middleton (1873), L. R. 2 

C. C. R. 38. Refd. H. V. .Tolinson & Wright (1851), 5 Cox, 

C. C. 372 ; R. v. Mo Kale (1808), 10 W. R. 800 ; R. v. 

Buckmaster (1887), 57 L. T. 720. 


9611. Money lent to pay apparent 
losses.] — ^Prosecutor having been decoyed into a 
tavern by prisoner, was induced to lend him 
money for the purpose of paying certain losses 
which he appeared to be incurring at a game at 
cards with one whom the jury found to be a con- 
federate. Prisoner stated that he wae about to 
receive other funds, & he would then repay the 
amount. The jury found that, there was a 
design, ab initio^ to defraud prosecutor ; — Held : 
the olTence did not amount to larceny. — R. v, 
Riley (1844), 4 L. T. O. S. 09 ; 1 Oox, 0. C. 98. 

9612. ” Thimblerig.”]— Where a per- 

son was induced to bet at the game called 
“ thimblerig ” gave his money voluntarily into 
the hands of a stakeholder, im^aning to receive the 
stake if he won <te i^ay if he lost, on his losing 
did not object to the money being paid over to 
the winner by the stakeholder : — Held : the taking 
of tliG money by the stakeholder & paying it over 
to the supposed winner, was not a larceny by them, 
although the stakeholder, the supposed winner, & 
other’s were acting in collusion to cheat prosecutor 
out of his money. — R. v» Reed, Cummings &• 
Smith (1849), 13 J. P. 573. 

9613 . Loan obtained by fraud.]— R. v. 

Atkinson (1799), 2 East, P. C. 073. 

Annotation: — Dbtd. R. v. Middleton (1873), L. R. 2 C. C. R. 

38. 

9614. False statement of expenses.] — A. 

was employed to make purcliases on account of 
his masters, A- B., a fiillow-servant, had instruc- 
ticnis from them t o pay out of their money all such 
demands as A. should make iiiron him in respect of 
such jnirchase. A. falsely represented to B. that 
he had bought goods for the masters, & paid for 
th(‘in, thereby obtained from B. a sum of money, 
the property of the masters : — Held : not guilty 
of larceny, but false pretences. —R. v, Barnes 
(1850), 2 Don. 59 ; T. & M. 387 ; 4 New Sess. Cas. 
433 ; 20 L. J. M. (k 34 ; 15 J. P. 21 ; 14 Jur. 1123 ; 
5 Cox. C. C. 112, C. C. R. 

Annotations .'—Coils'^. R. v. Robrns (1854), 6 Cox, C. C. 420. 
Folld. Ji. r. ThonipHOU (1862), 7 L. T. 303 ; R. v. Prince 
(1868), R. 1 C. C. R. 150. Consd. R. v. Middleton 
(1873), L. R. 2 C. C. R. 38. 


8uB-SE(T. 2.— TAKIN(i BY iNTlMIDA^nON. 

9615. Obtaining money by menaces — Threat to 
imprison.] — A policeman, late at night, met 
prosecutor, wlio had just parted fi*om a female in a 
street-, t-o wdiom he had been talking, A told him 
that he had b(ien t alking to a prostitute, & that he 
must go with liim, & that he was under a penalty 
of £1 for talking to a prostitute in the street, & 
that if lie would give liim 56. he might go about 
his business, l^rosecutor eventnally gave the 
policeman 46. Od. ; but wliile the policeman was 
demanding the other sixpence, an inspector came 
by, when he desisted & prosecutor complained to 


there was no larceny. The jtny 
returned a verdict, of “ not gruilty.” — 
R. V . Chaukst (1886), 1) Jj. N. 114. ~ 

CAN. 

m. .] — A porter was em- 

ployed by iho vendor of if(iods to 
deliver them to the vemhH*, but had 
no authority to receive the money for 
them. The vendee, liowever, volun- 
tarily, & without solicitation, paid the 
porter for the goods. The porter 
came hack to the vendee & pointed 
out that he had been paid short, & 
received the halanee. He subse- 
quently converted the money to his 


own use : — Held : a conviction for 
lauiony was not suHl-ainahle. — R. v. 
VVilBKUCU (1866), 11 VV. R. 848.-- IR. 

PART XXXIV. SECT. 1, SUB-SECT. 2. 

n. J folding to ransom .] — Some bush- 
rangers having captured K. P. 
threatened to murder K. unless K. 
gave them £500. It was then ar- 
rangotl that the hushrangors should 
keep K. in custody imtil 10 o’clock 
the following morning w'hen they said 
they would shoot him unless P. should 
go to R., the father-in-law of K., & 
obtain the money & return with it to 


the bushrangers before that time. 
P. went with Mrs. K. to R., who 
obtained the money & gave it to P., & 
P. then went to the place where K. was 
in custody. The bushrangers having 
asked P. wind her he bad tlie money 
ho said “ Yes,” & threw it to one of 
the bushrangers, who put It in his 
pcxdcet. ; tlie bushrangers thtui rod© 
away, leaving both K. & P. at liberty : 
"-"field : the ofl’euco was certainly 
larctuiy, if uot robbery, as against P. 
Semi tie : it was also larc<my as against 
R.— R. V . OHE8H1RK (1864), 3 N. S. W. 
8. C. R. 129.— AUS. 

T 2 
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Sect 1 . — Larceny : Suhj-aects. 2j, 3 4, ..4.] 

the inspector : — Held : sufficient evidence io 
sustain a conviction against the policeman for 
demanding money with menaces under Ijarceny 
Act, 1801 (c. 00), s. 45. It is no answer to an 
indictment under this statute that all t-he money 
demanded has been obtained, & so a larceny com- 
mitted. 

If a policeman states that he means to act 
arrest prosecutor imder an authority, wliich he 
professes to have, unless money be given to Ixim, 
that is a menace beyond a doubt (Pollock, O.B.). 
— 11. V. Kobertson (1804), Le & Ca. 483; 34 
L. J. M. C. 35 ; 11 L. T. 387 ; 28 .1. P. 821 ; 11 
Jur. N. S. 90 ; 13 W. K. 101 ; 10 Cox, C. C. 9, 
C. C. K. 

Mock auction.] — ^A. acted as an 
auctioneer at a mock auction. He knocked do^yn 
some cloth for 20.9. to B., wlio had not bid for it, 
as A. knew. B. refused to t ake the cloth or to pay 
for it ; A. refused to allow her to leave the room 
unless she paid. Ultimately, she paid the 209. to 

A. &; took the cloth. She paid the 20.9. because 
she was afraid. A. was indicted for, & convicted 
of, feloniously stealing the 20.9. : — Held : the 
conviction was right, becairse if the force used to 

B. made the taking a robbery, larceny was included 
in that crime ; if tlie force was not suflicient to 
constitute a robbery, the taking of the money 
nevertheless amounted to larceny, as B. paid the 
money to A. against her will, & because she was 
afraid.—R. McHkatii (1809), L. R. 1 C. O. R. 
205 ; 39 L. J. M. C. 7 ; 21 L. T. 543 ; 34 .1. P. 80 ; 
18 W. R. 119 ; 11 Cox, 0. C. 347, 0. 0. R. 

Annotations: — Folld. R. v. Lovoll (1881), 8 Q. B. 1). IS.O. 

Refd. R. V. HazHl (1870), 2:i L. T. 0()2 ; R. v. .Slowly & 

Huniplirey (187:i), 27 L. T. 80:i. 

9617. Confidence trick — Money handed over 
through fear.l — Prosecutor met a man A walked 
with him. During the walk the man pick(‘d up a 
purse which he said he had found, A that it was 
dropped by x>risoner. He then gave it to prisoner, 
who opened it, A there appeared to be about £40 
in it. Prisoner a.pi)eared grateful, A said he 
would reward the man A x>rosecutor for restoring 
it. The thi ’ce tlien went to a public-house A had 
some drink. Prisoner then showed some money, 
A said if the man would let him have £10 A let him 
go out of his sight, he would not say what lie 
would give him. The man handed what seemed 
to be £10 in money, A prisoner A i:)rosecutor then 
went out together. 'Jdiey then returned A jjrisoner 
appeared to give liim tlui £10 back A £5 more. 
Prisoner then said he would do tlie same for 
prosecutor, A by that means obtained £3 in gold A 
pros(H;utor’s watch A chain from him. Piisoner 
A the man then left the public-house, A made oil 
wdth the £3 A the watch A cliain. At the trial 
prosecutor said he handed the £3 A the watch 
A chain to the num in terror, being afraid they 
would do something to him, A not expecting they 
would give liim £5 : — Lleld : prisoner was properly 
convicted of larceny upon this evidence. — R. v. 
IlAZELL (1870), 23 L. T. 562 ; 11 Cox, C. C. 597, 
O. C. R. 

9618. Excessive payment made under fear.] — 

Prosecutrix gave L., a travelling grinder, six 


knives to grind for her, the ordinary charge for 
grinding which would be Is. 3d. L. ground the 
knives, A then demanded with threats 5.9. Od. as 
liis chai'ge from prosecutrix. Pro.secutrix, being 
thus frightened, in consequence of her fears paid 
Jj. the sum demanded. The jury found that the 
money was obtained by menaces, A convicted L. 
of larceny : — Held : the conviction W’as right. — R. 
V. Lovell (1881), 8 Q. B. D. 185 ; 50 L. J. M. C. 
91 ; 44 L. T. 319 ; 45 J. P. 406 ; 30 W. R. 416, 

C. C. R. 


Sub-sect. 3. — Takincj under Mistake. 

9619. Mistake of owner — Knowledge of mistake 
by accused — Intention to appropriate.] — R. v. 

Little A Eustace, No. 9586, ante. 

9620. •]' — B., making a purchase 

from prisoner, gave him half-a-sovereign in mis- 
take for a sixpence. Prisoner looked at it A said 
notliing, but put it in his pocket. Shortly after- 
wards B. discovered the mistake, A returned A 
demanded the restoration of the half-sovereign. 
Prisoner said, “ All right, my boy ; I’ll give it to 
you,” but he did not return it, A was taken into 
custody : — Held : not to bo a larceny. — R. i’. 
Jacobs (1872), 12 Cox, 0. C. 151. 

9621. — — .]— R. V. Middleton, No. 

9585, ante. 

9622. •]"-R* 'V. Young (1908), 

72 J. P. .Jo. 114. 

9623. .]— In evei’y case where an 

articles has been lost A has conu‘ into the possession 
of a person wlio is charged with stealing it, a 
judge need not direct the jury tliat to convict 
prisoner tlicy must find that he had an intentiori 
to appropriate the article when it first camti into 
his possession. The ciucstion W'hetheJ* such a 
direction should be given depends upon the defence 
set up by prisoner. 

Sembic : such a direction should be given where 
there is (n idene.e that when the arliele came into 
the possession of tlie person charged he intondc'd 
to retiirn it to its owiku*, but subsecjuontly d(‘t/er- 
mined to appropriate it. — R. v. Mortimer (1908), 
99 L. T. 204 ; 72 J. P. 349 ; 24 T. L. R. 745 ; 21 
Cox, C. C. 677 ; 1 Cr. App. R(*.p. 20, V. C. A. 

9624. Mistake by both parties at time of delivery 
— Appropriation upon discovery of mistake.]— If a 
man takes a letter, sui>f)osing it belongs to liim- 
seif, A on finding it does not, appropriates t ;0 
himself any j>rt)pfTty it contfiins, this a])j3ropria- 
tion does not make him answerable for larceny, 
there being no animus furandi wlien he fiivst 
received the letter. — R. v. Mucki.ow (1827), 1 
Mood. C. C. 160, C. (J. R. 

Annotations : — Distd. K. v, Vincent A WcHt (]8r)2), 21 L. .T, 
JM. (L 109. Folld. It. V. Davin (alias Hush) (1850), 7 (V)x, 
C. C. 104. Consd. R. V. Ashwcll (1885), 10 Q. B. D. 190. 

9625. .]— If a person find a chattel, 

A, knowing who is the owner, or, from any mark 
upon it, or the circumstances under which it was 
found, being able reasonably to ascertain the 
owner, convert it animo furandi he is guilty of 
larceny. 

A person purchased, at a public auction, a 
bureau in whitffi he afterwards discovered, in a 

handed to prisoner a £10 note in 
mistake for a £1, A prisoner took the 
note thinking it was a £1 note, A when 
he suddenly discovered the error, 
kept it : — field : he could not bo 
indicted for larceny. — K. v. Hkhir, 
[1895] 2 I. R. 709 ; 18 Cox, C. C. 207 ; 
29 I, L. T. 119.~m. 


PART XXXIV. SECT. 1, SUB-SECT. 3. 

9624 i. Mistake by both parties at time 
of delivery — Approjiriation npon dis- 
covery of misfulcc,] — Where money is 
paid to a person by mistake, A such 
person, cither at the time of the receipt 
of the money or at any time sdbse- 


, before its refund, discovers 
tbe mistake A determinoH to appro- 
priate the money, he is guilty of 
criminal misappropriation, but he is 
not guilty of cheating. — R. v. Sham- 
SOOXDUU (1870), 2 N. W. 4 75.— 
IND. 

9624 ii. 


.] — Wlierc a man 
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secret drawer, a purse containing money, which ho 
appropriated to his own use. At the time of the 
sale no person knew that the bureau contained 
anything whatever : — Meld : if the buyer had 
express notice that the bureau alone, & not its 
contents, if any, was sold to him ; or if he had no 
reason to believe that anything more than the 
bureau itself was sold, the abstraction of the 
money was a felonious taking, & he was guilty of 
larceny in appropriating it to his own use ; but 
if he had reasonable ground for believing that he 
bouglit the bureau with its contents, if any, he 
had a colourable right to the property, & it was no 
larceny.— Merry v. Green (1841), 7 M. & W. 623 ; 
10 L. J. M. C. 154 ; 151 E. R. 916. 

Aij^tations ll. v. Ashwell (1885), IG Q. B. D. 190. 

ReW- H. V. Hood (1842), G J. P. 20G ; R. v. Tlmrboru 
(1848), 1 Don. 387 ; R. v. Wood (1849), 3 (Jox, C. C. 453. 
Mentd. Bridges r. Hawkesworth (1851), 18 L. T. O. S. 154. 

9626. .] — A letter containing a post- 

odice order was delivered by mistake to A. who 
after ascertaining that it was not intended for him, 
a,ppropriatod the contents to his own use : — Held : 
not guilty of larceny. — R. v. Davip:s {alias Rush) 
A Davies (1856), Dears. C. 0. 640 ; 25 D. J. M. C, 
91 ; 20 J. P. 309 ; 2 .Tur. N. 8. 478 ; 4 W. R. 492 ; 
7 Cox, C. C. 104 ; sub nout, R. v. Rush {alias 
Davies), 27 L. T. O. 8. 142, C. C. R. 

Aiiiwfatitms : — Consd. R. v. Ashwoll (1885), 16 Q. B. D. 190 
Refd. R. V. Kay (1857), 3 Jur. N. S. 548. 


9627, .] — Prisoner askcnl piosecutor 

for the loan of a shilling. Prosecutor gave 
prisoner a sovereign believing it to be a shilling, 
A t he j)risoner took the coin undt*r the sanuj beJi(‘f. 
Some time afterwards he discovered that the 


com was a sov(‘reign, & then there fraudulently 
appropriated it to his own use. Pilsoner was 
e.onvicted of larceny of the sovereign : — Held : 
prisoner had not been guilty of larceny as a bailee ; 
but the ct;. being equally divided as to whether 
])risoner had been guilty of lartieny at common 
law, the conviction stood. — R. v. Ashwell (1885), 
16 Q. B. D. 190 ; 55 lu .T. M. C. 65 ; 53 L. 'V. 773 ; 
50 J. P. 181, 198 ; 31 W. R. 297 ; 2 T. L. R. 151 ; 
16 Cox, C. C. 1, C. C. R. 

^iimotalions -Expld, & Distd, R. v. FIowcph (188G), 16 
Q. B. J). G13. Refd. Folkcs r. King, [1923J 1 K, B. 282. 


9628. — — ,] — The old rule of law that 

the innocent receipt of a chattel, coupled with its 
subsequent fraudulent appropriation, does not 
amount to larceny, is not affected by the decision 
in V. Ashwell^ No. 9627, ante. 

Prisoner was indicted for larceny. The foreman 
had delivered to him in error a bag containing 
another man’s wages, which prisoner appropriated. 
The jury found that prisoner received the bag 
innocently, but afterwards fraudulently appro- 
priated it : — Held : upon this finding prisoner was 
not guilty. — R. v. Flowers (1886), 16 Q. B. D. 
643 ; 55 L. J. M. C. 179 ; 54 L. T. 547 ; 50 J. P. 
648 ; 34 W. R. 367 ; 16 Cox, C. C. 33, C. C. R. 

9629. .J— A letter intended to bo 

delivered in B. addressed, “ F., 29, G. 8.,” was 
delivered at 29, G. S., L., where prisoner lodged. 
Prisoner, who was known to some persons in the 
name of F., received the letter k> cashed a cheque 
that it contained : — Held : prisoner could not be 
convicted of larceny of the chequ(‘. — R. v, FiSiI 
(1900), 64 J. P. 137. 

9630. .] — R. r. Young, No, 9622, ardc. 


Sub-sect. 4. — Taking by Finding. 

A, The Intent. 

9631. Intent to appropriate at time of finding.] — 

If a bureau be delivered to a carpenter to repair, & 
he discover money in a secret drawer of it, which 
he unnecessarily as to its repairs, breaks open, & 
converts the money to his own use, it is a felonious 
taking of tin* property, unless it appear that ho 
did it with intention to restore it to its right owner. 
— C.VRTWRIGHT V. Grekn (1803), 2 Leach, 952 ; 
8 Ves. 405 ; 32 E. R. 412, L. C. 

Aiuiolitliona : — Apld. Merry v. Green & Dowes (1841), 10 
J;. J. M. C. J51. Consd. R. V. Asliwell (1885), 16 Q. B. D. 
190. Refd. R. V. Kerr (1837), 8 C. & I’. 176 ; R. v. Rood 
(1842), 6 J. 2(16; Bridges i\ llawksvvorth (1851), 21 
L. J. Q. B. 75. Mentd. Hill i\ Campbell (1875), L. R. 10 
C. P. 222 ; Webb v. East (1880), 5 Ex. D. 108. 

9632. - Merry r. Green, No. 9625, ante. 

9633. .] — If A. find the chattel of another, 

& instantly apx)ropriate it, animo furandi, that is 


PART XXXIV. SECT. 1, SUB- 
SECT. 4. A. 

9631 i. Intent to approyrkitc at time, 
oj findiinp] - A Chinaman, \vbo could 
neitber read or understand Enjrlisb, 
picked up a cbecine on a road. ISoon 
aft(n- be presented tbe cbcqne, payment 
of wbicb bad ])eeii stopped at t bo bank 
therein named : — Held : bo was guilty 
of larceny, tbero lieinj? somo evidence 
that at tbo time of bis lludinj? tbo 
cbe(]ue bo liad reasonable moans of 
knowing who the ownin’ was, Sc lie 
inteiiddd t-o d(‘prlve the owner of the 
property therein. — R. v, Chong (1872), 
11 N. 8. W. 8. C. R. 123.— AUS. 

9631 ii. A pers(m finding a 

draft upon a banker, & tendering it. 
for payment with the intention of 
converting tbe proeeeds to bis own use, 
knowing at> the time that bo is not the 
person entitled to receive the amount, 
is guilty of felony. — IL v. Bk mid (1822), 
Jebb, Cr. & Pr. (’as. 9. — IR. 

9631 iii. .] — The finding of a 

c’hattel, (S: immediately eonverting it 
by prisoner to Ids own use, without 
making any effort to discover the true 
owner, Is a felonious taking ; but it 
is otherwise if tbe intention to convert 
does not arise until after the finding, 
in which case it amounts to a breach 


of trust only. — R. v. M'Gowan (1824), 
1 Craw. & D. 162, n.— IR. 

9631 iv. -.] — A man who sees a 

purse containing money picked u]) in a 
private yard, where it has been dropped 
l>y its owner, & who, claiming it as 
bis own, appropriates it, is guilty 
of larceny. — R amjha Teaomahu'ja v. 
liKiTcii (1883), 2 N. Z. L. R. 175. — 
N.Z. 

9631 V. — IMsoner picked nj) 

a letter, damp Sc ungummed. This 
letter contained some important in- 
formation, which, if published, would 
upset certain business arrangenu'nts. 
I’risoiKU’ read the letter, & afterwards 
wrote anonymously to the uddresseo 
demanding a sum of money for tbe 
letter, & threatening to send eoiiles 
of the letter to interested persons un- 
less bis demand was eomiilied wJtli. 
A further letter & postcard reiterated 
the threat : — Held. : the conduct of pris- 
oner showed that ho had formed tbo 
ini (‘iition of permanently dejniving true 
owner of the letter, & he was rightly 
eonvieted of theft under (bimes Act, 
1908, H. 210.— R. r. Hauk. (1910), 29 
N. Z. L. li. 641.— N.Z. 

9631 vi. .]-Tbe apjn’opriation 

of money wbicli liad dropped or fallen 
from tbo pocket, of an intoxicated 
person unperceived by him Sc. was 
picked up by panel who knew it was 


so dropped, is theft. — H.M. Advoi’ATE 
V. Cunningham (1869), 1 Conpur, 385. 
—SCOT. 

9631 vii. .] — Tbo duty of tbo 

finders of lost iiroperty is not to keep 
it. l)ut to notify publicly the circum- 
stances of its having been found by 
him. 

('omplainaut lost a stallion wbicb, 
tlireo months later, lie found in tbo 
veldt, c’astratod &: having a private 
earmark. Aeeused was shown to 
liave pj’eviously taken the liorse to 
a blacksmith in an adjoining district 
(Sc caused him to castrate Sc earmark 
the horse. Accused stated tliat bo 
found the horse among tliose belonging 
to the people of bis kraal, that ho iiad 
taken it to tbe sub -headman (bis elder 
brother, who was not called as a wit- 
ness), who told bun to keep it & look 
after it until the owner turned up. 
Accused said be earmarked tbo horse 
because it rau away, & be wished to bo 
able to idCTit Ify it in future, Sc that he 
bail castrat ed it because it was causing 
trouble with his mares. Ho also said 
be intended to keep tbe horse if tlio 
owner did not appear. The magistrate 
convicted tbe accused of theft of the 
liorse : — Held : as accused admitted 
that bo intended to keep the horse if 
the owner did not come forward, lie 
bad taken it liieri cansd . — R. v, 
SiBOYA, 11919] E. D. L. 41.— S. AF, 
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with the intent of vsm'ping the entire dominion 
over it, but under such circumstances as to warrant 
a jury in finding that at the time of the appro- 
priation he really believed tliat the owner could 
neither find the cliattel, nor be found himself, 
such appropriation is not larceny. — R. v, 

BORN (1849), 1 Den. 387 ; 2 Car. & Kii’. 831 ; T. 
& M. 67 ; 18 L. J. M. 0. 140 ; 13 J. P. 459 ; 13 
Jur. 499 ; suh nom, R. v. Wood, 4 New Mag. Oas. 
27 ; 3 New Sess. Cas. 681 ; 13 L. T. O. S. 548 ; 3 
Cox, C. C. 453, C. C. R. 

Amiotaticms : — Apld. R. V. PrcBton (1851), 5 Cox, C. C. 390. 
Distd. R. 1 ’. RUcy (1853), 6 Cox, C. C. 88 ; R. v. West. 
(1854), 6 Cox, C. C. 416 ; R. v. Dixon & Loo (1855), 
Dears. C. C. 580. Apprvd. 11. v. Christopher (1858), 28 
L. J. M. C. 35. Consd. R. v. Moore (1801), 8 Cox, C. C. 
410. FoUd. R. V. Glydo (1808), L. R. 1 C. C. R. 139. 
Apld. R. V , Dcaves (1869), 11 Cox, C. C. 227 ; R. v. 
Brown Matthews (187 3), 28 L. T. 045; R. v. Asliwoll 
(1885), 16 g. B. I). 190. Dbtd. R. v. Morthner (1908), 99 
L. T. 204. Reid. K. u. Kiil^rht (1871), 20 W. R. 122 ; R. v, 
Middleton (1873), 28 L. T. 777. 

9634. .] - A man, driving a Hock of lambs 

from a field, drove, with the flock, a Jamb belonging 
to another pei'son, without knowing that he did 
so, A afterwards, wlien lie di.scovered the faet, 
sold tlv(' lamb, denied having done so, appro- 
priaf.od the proceeds to his own use : — Ilc/d ; lie 
was rightly convicted of larceny ; for having, in 
the fii'st instance, driven away the lamb, the 
property of another, he committed a tresiiass, 
whicli as soon as he resolved to dispose of the 
animal, the trespass continuing all along, became 
a felonious trespass. 

If a man rightfully gets possession of an 
article without any intention at tlic time of stealing 
it, & afterwards misaiijiropriates it, the law holds 
it not to be a felony. It may reasonably be said 
not to be a violation of any social duty for a man 
who finds a lost aiiicle to take it liome for the 
puipose of finding out the true owner ; A if he 
does this honestly in the first in.stance, & after- 
wards, though he may have discovered the true 
owner, is seduced into appj opriating it to his own 
use, he is not guilty of larceny, tiiough he dot‘s 
wrong. If the original po.ssossion Ix' rightful, 
subsequent misappropriation does not make it a 
felony ; but if the original i)ossession be wrong- 
ful, though not. felonious, <fc then a man disposes 
of the chattel, animo furenuli, it is larceny 
(Pollock, C.B.). — R. v, Rilry (1853), Dears. C. C. 
149 ; 22 L. J. M. C. 48 ; 20 L. T. O. S. 228 ; 17 
J. P. 09 ; 17 Jur. 189 ; 0 Cox, C. 89, C. C. R. 
Annotatum: — Refd. R. v. ABhwelJ (1885), 16 Q. B. D. 190. 

9635. ' — .] — Where a person finds lost j^ro- 
perty &■ appropikates it to his own use, it is neces- 
sary, in order to convict him of larceny, that 
the jury should find that at the time he took 
possession of the property he knew or had the 
means of knowing who the owner was, & took 
possession of it with f he felonious intent to appro- 
priate it to his own use. Tlierefore where on a 
trial for larceny, under such circumstances, the 
chairman told the jury that a felonious intent was 


a necessary ingredient in every hu^ceny, but that 
such intention was t(> be judged of by acts sub- 
sequent as well as immediate, & that if they 
thought the conversion of the property by prisoner 
to his own use without inquiry was proved, So 
that though there was no name or mark upon it, 
there was such peculiarity about it as to warrant 
inquiry, So above all if they were satisfied that 
l>risoner subsequently heard that the property was 
lost So cried by the public crier, So then did not 
take measm*es to make restitution, they might 
infer felonious intention ; — Held : such direction 
was defective, inasmuch as it was consistent 
therewith that the jury should find prisoner 
guilty, although they were of opinion that the 
felonious intent did not exist at the time of 
finding. — R. v. Christopher (1858), Bell, C. C. 27 ; 
28 L. J. M. V. 35 ; 32 L. T. O. 8. 150 ; 22 J. P. 
771 ; 5 Jur. N. 8. 24 ; 7 W. R. 60 ; 8 Cox, C. V. 
9J, C^. C. R. 

Aunolaliojis : — Refd. K. u. Moore (1861), 25 .1. P. 132 ; K. v. 

Glydo (1868), L. R. 1 0. C. R. 139 ; K. u. Ashwoll (1885), 

16 g. B. D. 190 ; R. r. Morlliner (1908), 24 T. L. R. 745. 

9636. .) — The prisoner was convicitHl of 

stealing a .CIO note. The jury found tliai Uie note 
was dropped by prosecutor in prisoner’s shop, 
that prisoner found it there ; that prisoner, at 
the time he found it, did not know, nor had he 
reasonable means of knowing, "who the o^^ jwjr was ; 
that lie afterwards acquired knowledge of who t he 
owner was, A:, after tliat he converted the note to 
Ids own use ; that prisoner iutend(‘d, when he 
found tile note, to take it to his own use*, A: deprive 
the owner of it, whoev^(‘r the owner miglit be ; A:, 
that pi*ison(?r beliiwed, at the time ho picked up 
the note, that tlie owner could be found : — Held : 
upon these li ridings prisoner was lightly con- 
victed. — R. V. Moore (1861), Le. A: Ca. J ; 30 
L. .1. M. C. 77 ; 3 L. T. 710 ; 25 J. P. 132 ; 7 
•Tur. N. 8. 172 ; 9 W. R. 276 ; 8 Cox, (’. C. 416, 
C. C. R. 

Annolationfi : — Refd. U. i\ (Jlydc (1808), 18 L. T. 613 ; P. r. 

DtMiveB (1869), 11 Cox, C. C. 227 : R. v. AshwoJl (1885), 

16 g. B. J). 190. 

9637. -Prisoner found a sovereign on 
a highway, believing at the time tliat it fiad been 
accidentally lost ; but, nevci*tholess, with a knou'- 
ledge that he was doing wrong, he at once deie^r- 
mined to appropriate it, notwiliislanding it 
should afterwards become known to liim who the 
owner was. There was no evidence to show tliat 
prisoner believed he could ascertain who the true 
owner was at the time lie found the sovereign 
Held : prisoner was not guilty of larceny. — R. v, 
Clyde (1868), D. R. 1 C. i\ R. 139 ; 37 L, J. M. C. 
107 ; 18 L. T. 613 ; 32 J. P. 484 ; 16 W. R. 1174 ; 
1 1 (;ox, C. C. 103, C. O. R. 

Anrwtati(/n8 : — Folld. R. r. DoavcH (1869), 11 Cox, f !. C. 227. 

Consd. R. V, Ashwoll (1885), 10 g. B, D. 190. Refd. R. v. 

Knight (1871), 20 W. R. 122. 

9638. Innocent intention at time of Ending - 
Subsequent determination to appropriate.] — Where 
a bank note is lost, So is foimd by a person who 


9638 i. Innocent intentimi at time of 
findinu — iiuhseqitctd determination to 
appropriate .] — ^Ori the trial of an 
inforinatiun for larceny of a horse it 
appeared tliat jirisoner was driving a 
mob of liorses wiicu the horse in ques- 
tion, a distinctly branded one, Joined 
the othci's, it being near the ownt^r’s 
rim. it, did not appear wliether 
prisoner saw at the time that this 
horeo had joined his own horses. 
Prisoner the next morning coimted 
over the horses, & tlien drove the wdiole 
on together to their destination. 


Judge refused to tell the jury that 
assuming this to be a case of finding, 
if, Avheii prisoner first saw tlie horse 
with liis mob he did not form the 
design of conversion, ho was not guilt 3 ^ 
of larceny, but ho told them that if 
in such case, when prisoner fii'st did 
some act or gave some direction by 
whi<;h lie trcalod the horse us part of 
his mob or incorporated it therewith he 
did not form such design, he was not 
guilty of larceny. The jury found that 
It was a case of finding & convicted 
prisoner : — Held : the direction w as 


right. — R. V . Finlayson (1864), 3 

N. S. W. S. C. R. 301.— AUS. 

9688 ii. — D. was indicted 

for the lareucy of money, the property 
of C. It appeared tliat (.^ dropped a 
bag containing £13 in gold in the street. 
C. missed tlie money about two hours 
afterwards, returned & made hue 
cry for it among the bystanders. 
About half an hour after the money 
was lost, a child of D. found six 
sovereigns at the plaiio where it was 
dropped, & brought thorn to D. D. 
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appropriates it to liis own use : — Held : the jury 
arc not to be directed to consider at what time 
prisoner, after taking it into his possession, 
resolved to appropriate it to his own use, but 
whether at the time he took possession of it he 
knew, or had the means of knowing, who the owner 
was, took possession of it with intent to steal 
it ; for if his original possession of it was an inno- 
cent one, no subsequent change of his mind, or 
resolution to appropriate it to his own use, would 
amount to larceny. 

A mere movement of the mind cannot amount 
in law to a taking (Talfoukd, J.). — R. v. Preston 
(1851), 2 Den. 353 ; T. & M. Oil ; 21 L. J. M. C. 
41 ; IS L. T. O. 8. 145 ; 15 J. P. 802 ; 10 Jur. 
109 ; 5 Oox, C. C. 390, 0. 0. R. 


Annotaliom : — Apid. R. v. Ashwcll (1885), IG Q. B. J>. 190. 
Refd. R. V. Riloy (1853), 20 h. T. O, S. 228 ; R. CUriHi- 
ophor (1858), 8 Cox, C. C. 91 ; R. v. Moore (1801), JjO. & 
Ca. 1 ; R. V. Deavea (1809), 11 Cox, C. C. 227 ; R. v, 
Mortimer (1908), 24 T. L. R. 7 45. 

9639. .] — R. V. Rilp:v, No. 9034, ante. 


9640. 


.] — Prisoner found two heifers 


wliich had strayed, & put them on liis own marsh<‘s 
to graze. Soon afterwards he was informed by 
S. tliat they had been put on S.’s marshes & had 
straya^d, & a few days after that they belonged to 
11. Prisoner left them on liis marshes for a day 
or two, & then sent them to a long distance as his 
own property. lie then told S. that he had lost 
them, denied all knowledge of them. The Jury 
found that at the time prisoner found t he heifers 
lie lia-d reasonable expectation that tJic owner 
could be found, <fe that he did not believe that they 
laid been abandoned by tlie owner ; that at the 
time of finding th(im he did not intcuid to steal 
them, but that tlie intention to steal came on him 
subs(‘(juently ; t hat prisoncu* when he sent them 
away did so for the purpose, cVe with the intention 
of dejiriving th(^ owner of tliem, tfc appropriating 
them to his own use?: — Held: a conviction of 
larceny, oi* of larc(uiy as bailee could not be sus- 
tained imd(T th(‘. above circumstances. — R. \\ 
MA^raiEWs (1873), 28 D. (>45; 12 Cox, C. C. 
18‘,) ; sub nom. R. v. Mathews, 37 J. P. 59(», 
C. ( 1. R. 


9641. Intent to restore to owner.]— C^vrtwriuht 
V. Green, No. 9031, ante. 

9642. Intent to obtain reward.] — If a per- 

son drop any chattel, &- another had it & take it 
away with the intention of appropriating it to his 
own use, & only restore it because a reward is 


offered, he is guilty of larceny. The only cases in 
which a party finding a chattel of another can be 
justified in appropriating it to his own use is 
where the owner cannot be found, or where it 
may be fairly said that the owner has abandoned 
it. Qu* : if a person find a chattel of another, &; 
do not immediately bring it to the owner in the 
hope that by bringing it on the next day he may 
receive a present for so doing, whether this is a 
larceny. — R. v. Peters (1843), 1 Car. & Kir. 245. 

9643. .] — Property was temporarily 

deposited by the owner in a public room, & was 
taken away by prisoner for the purpose of exacting 
a reward for its restoration. The jury were of 
opinion that he would not have restored it without 
such reward : — Held : larceny. 

Semhle : it would have been larceny if, having 
reasonable grounds for believing tiiat the owner 
meant to return for the propeiiy, prisoner took 
it intending absolutely & at all events to restore it, 

take tluj chance, of any reward being given him.— 
R. IK SiHJRUEON (1840), 2 Cox, (.\ 102. 

9644. — .”] — A. found a watch, cV. sub- 
sequently converted it (o his own use. Tin' jury 
found him not guilty of stealing tlic watch, but 
guilty of keeping ])ossession of it, in the hope of 
reward, from the time he first had the waUh. A 
verdict of guilt y was entered at the trial : — Held : 
wrong, (Sc, o!i th(‘se facts, this finding it was no 
larceny. -R. v. Youee (1848), 2 Gar. A: Ivir. 811 ; 
1 Den. 335 ; T. &; M. 20 ; 18 L. J. M. C. 38 ; 12 
L. T. O. y. 250 ; 12 .1. P. 820 ; 12 Jur. 1078 ; 3 
Gox, G. G. 181, G. G. R. 

Aniiotalion, : — Refd. R. i\ Holloway (1819), T. & M. 10. 

9645. .] -- Prosecutor found a cheque, 

A, being unable to read, sJiowed it to prisoner. 
Prisoner told him tbat it was only an old cheque of 
the Royal Rritish Rank, kept it. lie after- 
wards tnade excuses for not giving it up to prose- 
cutor, withholding it from liim in tlie hopes of 
getting the reward that might be offered for it : — 
Held : these facts did not show such a taking as 
was jiecessary to constitute larceny. — R. v, 
Gardner (18fi2), Le. A- Ga. 243 ; 1 New Rep. 107 ; 
32 D. J. M. G. 35 ; 7 L. T. 471 ; 27 J. P. 5 ; 8 
JTur. N. 8. 1217 ; 11 W. R. 90 ; 9 Gox, G. G. 253, 
G. C. R. 

9646. Intent to obtain salvage money.] — R. 

V. Watts, No. 9729, post. 

9647. Direction to jury.] — R. v. Moriumer, No. 
9623, ante. 


said that the child had found a 
sovereign & olforod to treat tlie by- 
Htandors. 1). &; the (jhild then WTut 
to the places where the moiu'.y was 
dropped. Tlui cMld found a half- 
sovereign & the hag, Ik, gave the half- 
sovereign to 1)., but it did not appear 
that she gave the hag. A vvoiiiau 
afterwards told D. that Ct had lost the 
money. D. told her to iniiid her own 
business, it ultervvards gave her a 
half-sovereign for luu’sclf : — JIcM : this 
ovideuco dhl not warrant a conviction 
for larceny. — R. r. Duavks (1869), 
I. R. 3 C. L. 30G.— IR. 

9642 1. Intent to restore to owner — • 
Intent to obtain reward.] —Prisoner 
having found a letter containing several 
cheques & the half of a hauk-iiote, 
kept them with the hope of proouriug 
a reward from the owmer of them, 
whom ho knew, 6c to w2iom ho directed 
an anonymous Jettor, iiiformiug him 
that the letter had been found. The 
anonymous letter was not sent, but 
was found with the chociues upon 
prisoner’s person : — Held : he was not 
guilty of lareony, there being no 
evidence of an intention ulthnatcly 


to appropriate the property to his 
own use. — -B urns* Casu (184.3), Ir. 
Cir. Rep. 773 ; 3 Craw. & D. 30.— IR. 

9847 i. Direction to j ary.] — The iiKU’o 
fact of a person converting to his owui 
use goods found by him does not of 
itself as a matter of law make liim 
guilty of theft. Whore, on the trial 
of a charge of i.hoft, the jury after 
retiring asked the question; “Does 
raising a temporary loan on anything 
found constitute theft ? ’’ the judge 
answered “ Yes ’* : — Held : the answer 
was equivalent to a direction that as a 
matter of law tJie accused was guilty, 
& was a misdirection. — R. v, Slavin 
(1900), 35 N. B. R. 388.— CAN. 

9647 ii. . 1 -— Inordcrtoiimke t he 

detention of lost notes by a tinder 
larceny, it is necessary that at the time 
at which ho llrst took the notes lie 
should liave the intention of appro- 
priating, knowing, or Ivaving reason to 
know, who was tlie owner. Wlierc, 
from the manner in which t he <iuesLion 
lias been left to the jm’y, it is possible 
that they may have convi(‘ied prisoner, 
believing that an after knowledge of 


the ownership of the not>(5S, & a 
subsequent detciiition & appropriation, 
would justify them in lliidiiig prisoiuT 
guilty of larceny, a conviction will ho 
quashed. 

Upon tli(^ t-rial of prisoner for laieciiy 
of bank-notes, it a])peared tliat prose- 
cutor liad dropped tJio notes on a 
public road, & did not miss them for 
some time. There were no niarles 
which would give a clue to the owner- 
ship. Some time after prosecutor 
went to prisoner’s house, stating that 
ho had lost notes on the road in 
(luestion, <fc calling iqion her to give 
them up, which she refused, saying 
she know nothing of them. On a 
subsoil uont occasion, & after an 
interval of about 12 months, a search 
was made, & several of the notes wore 
found witii prisoner. The judge in 
charging told the jury that, if she 
took the notes 6c kept them, knowing 
who was the owner, with the intention 
of appropriating, they should convict 
her : -Held : wrong in not confining 
the attention of the jury to the precise 
time at which the notes were first 
taken up. — R. i\ SUEA (1856), 7 Cox, 
C. C. i47.“lR. 
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Criminal Law and Procedure. 


. 1. 

9648. .] — Applt. was charged with stealing 

&; receiving some pig ii'on. He was convicted of 
receiving. The pig iron had been picked up on 
property belonging to a canal co., & the co. prose- 
cuted. There was no evidence as to how the iron 
came there, or to whom it belonged. There was 
no direction to the jury as to what constitut/ed lar- 
ceny by finding : — Held : in tlie absence of such 
directions the conviction must be quashed. — K, v. 
White (1912), 107 L. T. 528 ; 70 J. P. 384 ; 23 
Cox, V. C. 190 ; 7 Cr. App. Pep. 200, C. C. A. 

B, Belief of Ability to discover Owner. 

9649. At time of finding.] — R. v. Thurborn, 
No. 9033, ante. 

9650. Knowledge of ownership.]— If a person 
picks up a thing when he knows that he can 
immediately find the owner, instead of restoring 
it to the owner, converts it to his own use, this is 
a larceny, — R. v. Pope (1831), 0 C. & P. 340. 
Annoialion Reid. R. u. Kerr (1837), 8 C. & P. 17G. 

9651. .] — A^Tiere lost properly is found 

under circumstances which do not afford any clue 
to the discovery of the owner, the appropriation 
thereof by the lindei' is not an act of larceny, 
thougli it may be wrong ; but if the circumstances 
under which such property is found be such as 
tliat the finder must have known who the owner 
was, the appropriation is an act of larceny on 
the part of the find(;r. — P. v. A'lNCKNT (1848), 11 
L. T. O. 8. 374 ; 12 J. P. 570. 

9652. Means of discovering owner,] — Anon. 
(1804), 2 Russell on Crimes Misdemeanours, 8th 
ed. p. 1101. 

Annotation : — Consd. R. v. Kerr (1837), 8 C. & l\ 170. 

9653. .] — Merry V. Green, No. 9025, a}de. 

9654. .J — R. V. Peters, No. 9042, ajite. 

9655. .] — A. picked up the purse of 13., 

which contained money, on a turnpike road along 
which P. had previously travelled by coach. A. 
converted the purse & its contents to his own use : 
— Held : no larceny. 


If there had been any mark on the purse by 
which the owner could have been known, it would 
have been otherwise. — R. v. Mole (1844), 1 Car. & 
Kir. 417. 

9050 . ,] — Where a box of plate was 

brought up from the bottom of the river by baUast- 
heavers while engaged in their ordinary business, 
& the contents were disposed of by them, it is a 
question for the jury whether, under the circum- 
stances, they had sufficient means of discovering 
the owner, or had wilfully abstained from making 
any endeavours towards such discovery, to con- 
stitute a larceny. — R. v. Scully (1845), 5 L. T. 
O. S. 4 ; 1 Cox, C. C. 189. 

9657. .] — Where lost property is found, 

the appropriation of it by the finder is not larceny, 
unless he knew, or had reasonable means of 
ascertaining, the owner.— Anon. (1848), 12 L. T. 
O. S. 356. 

9658. .]— R. V. Thurborn, No. 9633, ante. 

9659. .] — R. V. Christopher, No. 9635, ante, 

9660. .] — R. V. Moore, No. 9636, ante. 

9661. •]— H. V. Clyde, No. 9637, ante. 

9662. .] — Prisoner received from liis wife 
a £10 Bank of England note, which she had 
found, & passed it away. The note was indorsed 
“ E. M.” only, & prisoner, when asked to put his 
name & address on it by the person to whom he 
passed it, wrote on it a false name & address. 
When charged at the police station, prisoner said 
he knew nothing about the note. The jury were 
directed that, if they were satisfied that prisoner 
could within a reasonable time have found the 
owner, 6c if, instead of waiting at all, prisoner 
immediately converted the note to his own use, 
intending to deprive the owner of it, it would be 
larceny. Ihisoner was convicted : — Held : the 
jury ought to have been asked whether prison(;r, 
at the time he received the note, believed the 
owner could be found, 6c the conviction was 
wrong. — P. V. Knight (1871), 25 L. T. 508; 36 
J. P. 4 ; 20 W. P. 122 ; 12 Cox, C. C. 102, C. C. R. 

9663. Evidence of means essential.] — 

Prisoner was convicted upon an indictment for 
stealing a purse containing seven £5 notes, & 


PART XXXIV. SECT. 1, SUB- 
SECT. 4.-~B. 

9649 i. At time of findinf/.] — A ])anel 
convicted of theft, by appropriating 
to her own use money which had 
dropped from the pocket of a i)er 80 ii 
in her company well-knowinjj: to whom 
it boloiiffed. — H.M. Advoc’ate v. I’ve 
(1838), 2 8win. 187.~-SCOT. 

9649 ii. .] —The api)ropriaUon by 

a panel of articles found on the liiffh- 
way. the owner of wliich is well known 
to him is theft. — H.M. Advocate v. 
Hmith (1838), 2 Swin. 28.— SCOT. 

9660 i. K tiowlcchje of ownership .] — 
Prisoner’s child found six sovereij^ns 
in the street, which she brought to 
prisoner. The latter counted it, & 
told some bystanders that the child 
had found a sovereign, & offered to 
treat thorn. Prisoner & the child 
then went down the street to the place 
where the child had found the money, 
6c found a half-sovoreijfu & a bag. 
Two hours afterwards tlio owner made 
hue & cry in the vicinity. On the 
same evening prisoner was told that a 
woman had lost money : prisoner told 
her Informant to mind her own 
husiness, & gave her lialf a sovereign 
for herself. Piisoner admitted, on 
arrest, tiiat she had got tlie money from 
the child : — Held : these facts did not, 
warrant a conviction for larceny, as 
there was nothing to show that at 
the time of the finding prisoner had 
reason to tlilnk that the owner could 


be found. - H. v. Dkavks (18G9), 11 
Cox, C. C. 227.— IR. 

9652 i. Means of discovering owhat.] 
— Prisoiier was indicted for larceny of 
bank-notes. It was ])roved tliat the 
no1(‘s liad been dropped on a load, 
& were afterwards found in prisoner’s 
lOHsession under circumstances calcu- 
atod to excite suspicion. The judge, 
at the trial, left it to the jury to say 
whc'ther prisoner appropriated the 
notes knowing who the owner was, or 
liavi ng a reasouahlo ground for 
believing that the owmer could bo 
found, & whether she had concealed 
them for the purpose of preventing the 
owner from recovering his i)roporty. 
IVisoner was convicted : — Held : this 
direction, was insufficient, upon the 
ground that tlie Jury might have been 
led to suppose that knowledge of tlie 
owner of this notes derived by prisoner 
subsoQueutJy to the finding, or her 
suhseqnent belief ns to the possibility 
of the discovery of the iierson claiming 
the property found by prisoner, would 
suffice to JiLstify a convict-ion ; & the 
jury ought to have been informed that 
such knowledge or belief should have 
beeu contemporaneous witli tlie flmling 
of the notes. 

Qn. whether a mere belief In the 
possibility of the discovery of the 
actual owner, entertained by the 
finder at the time of approiirlation, 
will make the act felonious.— R. v. 
Shea (1856), 8 Ir. Jar. 241.— IR. 


9652 ii. .] — Accused, lluding a 

gold mohur on an open plain, soid it 
the next day to a shrofl’ for the full 
value, 6c appropriated the sale pro- 
ceeds : — Held : in the ahseneo of any 
information as to tho circumstances 
under which the coin was lost, & as It 
was not iiiipro liable that the jiroporty 
in the oolil had been abandoned by tho 
original owner, accustuJ could not be 
convicted of criminal misappropriation 
under Penal Code, s. 403.-— R. v. 
SfTA (1893), I. L. R. 18 Bom. 212.— 
IND. 

9652 iii. .] — If a person finds a 

chattel & docs not know who the owner 
is, & has reasonable grounds for 
believing that tho owner cannot bo 
found, & in that belief converts the 
chattel to Ids own use, ho is not at 
common law guilty oM-hoft. Nor does 
ho at common law neisome guilty of 
t heft if, after having so converted tiio 
chattel ho acqidres a knowledge or 
belief on reasonable grounds that tho 
owner can bo found, & after ac!(|uiring 
such knowledge or belief retains 
Iiosscssion of the chatted with intent 
to deprive the owner thereof. But 
the etfeet of (h-iminal (Jodo Act, 1893, 
H. 218 (3), Avideh provides that it is 
immaterial whether the thing con- 
verted was at the time of conversion 
in the lawful possession of tho person 
converting, is to make the finder of 
tho ciiattel in the latter case guilty 
of theft.— R. V. Guam 1908X 27 

N. Z. L. R. 955.— N.Z. 
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other money. It was found by the jury that the 
purse & its contents were lost by prosecutor & 
found by prisoner. There was no evidence that 
the notes had any name or other mark upon them 
indicating to whom they belonged, nor was there 
evidence of any other circumstances which would 
disclose to prisoner, at the time when he found the 
property, the means of discovering the owner ; 
but the jury being asked whether, at or after the 
tirne of finding the purse &> its contents, prisoner 
believed that there was a reasonable probability 
that tlie owner could be found, answered that he 
did believe that the owner could be traced : — 
Held : prisoner was not properly convicted. — R. 
V, Dixon (1855), Dears. C. C. 580 ; 25 L. J. M. C. 
39 ; 20 L. T. O. S. 109 ; 19 J. P. 759 ; 7 Cox, C. C. 
35, C. C. R. 

Amwiat,i()n : — Refd. U. v. Chrintopher (1858), 8 Cox, C. C. 91 ; 

IL V, JVIoore (1861), Lc. & Ca. 1. 

9664 . Duty to Inquire.] —A servant, in- 

dicted for stealing bank notes, the property of her 
master, in his dwelling house, set up, as her defence, 
that she found them in the passage, & not knowing 
to whom they belonged, kept them to see if they 
were advertised :—// c/d ; she ouglit to have 
inquired of her master whether they w^erc his or 
not, & not having done so, but having taken them 
away from the house, she was guilty of stealing 
them. — K. v, Kerr (1837), 8 C. & P. 170. 

Aiinofaiions : — Mentd. bridgcB v, HawkCHworth (1851), 15 

Jur. 1079 ; Ibraliim v. K., [19MJ A. C. 599. 

9665. Belief of right to retain.] — 

Although a pel-son finding iiroperty, the ownership 
of which luis not been aliandoned, may not con- 
vert it to liis own use, at any rate not 'without 
some endt'avour tn discover the owner, & although 
ignorance of this law will excuse none, yet, where 
an ignorant; person found a £5 note & appropriated 
it, the ct. directed the jury to consider the state 
of the finder’s mind, ruled, that if the jury 
thought the person really beli(‘ved the note to be 
her own by right of finding, the jury should not 
bring in a verdict of guilty on the indictment for 
a larceny of the note. — R. v. Reed (1842), Car. 

M. 306 ; 6 J. P. 206. 

9666. Belief of abandonment.]— R. r. 

Peters, No. 9642, arde. 

9667. .] A person finding pro- 

perty which has no mark upon it by which the 
owner can be? traced, is yet guilty of larceny, if 
he approyiriates it to his own use, without making 
impiiries on the subject ; unless he has fair reason 
to believe t;hat the property lias been abandoned 
by the owner. — R. v. Coffin (1846), 2 Cox, C. C. 
44. 

9668. Property left in vehicle — Appropriation by 
driver.] — Lamb’s Case (1694), 2 East, P. C. 6(54. 
Auiwtation : — Refd. 11. y. Tharhom (1819), 13 Jur. 499. 


9669. .] — If a parcel be accidentally 

left in a hackney coach, & the coachman, instead 
of restoring it to the owner, detain it, open it, 
destroy part of its contents, & borrow money on 
the rest, he is guilty of felony. — R. v, Wynne 
(1786), 1 Leach, 413 ; 2 East, P. C. 664. 

Annotations : — Refd. Merry v. Green (1841), 7 M. & W. 623 ; 

H. V. Thurborn (1849), 1 Den. 387. 

9670. .] — R. V, Sears (1786), 1 Leach, 

415, n. 

Annotation : — Refd. R. v. Thurborn (1849), 18 L. J. M, C. 

140. 

9671. Property left on market stall — Appropria- 
tion by stallholder.] — Prisoner was indicted 
for stealing a purse & its contents. A purchaser 
at prisoner’s stall left his purse on it. Ihisoncr’s 
attention was called to the purse by another 
X)erson, & she treated it as her own & put it in her 
pocket, & afterwards concealed it. Prosecutor 
returned to the stall & asked iDrisoner about the 
purse, but she denhul all knowledge of it. 'I’lic 
jury found that jirisoner took up the purse knowing 
it was not her own & intending to ay^propriate it 
f ;0 her use ; but that she did not know who was 
the owner of the purse at the time she so took it. 
On this finding a verdict of guilty was recorded : — ■ 
Held : the conviction wtis right inasmuch as the 
proyjerty was not lost proy)ei'ty, but property 
mislaid under circumstances which would enable 
the owner to know where to find it, &, thtu'efore, it 
was unnecessary to inquire whether prisoner, 
when she took the purse, reasonably believed that 
the owner could not be found. — R. v. West (1854), 
Dears. C. 0. 402 ; 24 L. J. M. CJ. 4 ; 24 L. T. O. 8. 
136 ; 18 J. P. 727 ; 18 Jur. 1031 ; 3 W. R. 21 ; 
6 Cox, C. C. 415 ; 3 C. L. R. 86, C. C. R. 

Annotations :- ~'Reid, R. v. Dixon (1855), 7 Cox, O. C. 35; 

R. V. Shea (1856), 7 Cox, C. C. 147. 

9672. Property left in railway carriage — Duty of 
railway servant.] — The law with regard to the 
finder of lost y:>roj)erty, does not apply to the case 
of y)roy)erty of a y^assenger accidentally left in a 
railway carriage, & found there by a servant of 
the eomy^iany ; & such servant is guilty of larceny, 
if, instead of taking it to the station or superior 
olTicer, lie appropriates it to his own use. — R. r. 
Pierce (1852), 20 L. T. O. 8. 182 ; 6 Cox, C. C. 117. 


vSuB-SEi’T. 5 . — The Carrying Away. 

9673. What amounts to asportation — Slight 
physical possession — With guilty intent.] — The 

slightest physical jiossession may found a con- 
viction of larceny, if the jury are satisfied of the 
guilty mind. — R. v, Goodwin (1910), 4 Or. Ayjp. 
Rep. 196, C. C. A. 


PART XXXIV. SECT. 1, SUB-SECT. 5. 

9673 i. }Vhaf amounts to asportation — 
SUffht physical psisscssion — JVith ynilty 
intent.] — -L. was infoniiod aurainst for 
Htualing “ a piece of calico ” from B. 
B. was late at night In a public house 
wit.h three persons, of wiiom L. was 
one. B. showed his purse & returned 
it to liis riglit-hand pocket ; & after- 
wants f(‘aring tlu^ others intended to 
rob him he unperoeived passed ills 
purstj to liis ieft-liand pocket. He & 
tlie others were put/ out of tlio liouse, 

in a passage the otliers set upon liim ; 
** one held ids neek, 1 j. his It^gs, & tlie 
third dragged out his right-hand 
pocket.” This pocket was empty ; it 
was the ” pi(HJO of calico ” charged in 
the information to have been stolon. 


Tlie judge left it to the jury as against 
b. ” as if there was evidence of robbery 
of the jjocket if its material wore 
calico.” The jury convicted. His 
Honour reserved a case stating that 
” there was no evidence how long the 
pocket was held or what became of 
it. It appeared to have been torn 
out in order to got at tlie purse of 
money which the assailants siiiiposod 
it contained, hut there was no reason for 
supposing that, they wanted it or 
retained it : — Held : the tearing out 
of t lie wliole pocket was itself evidence 
to go to the jury as to tlie irit/ention, 
& (ionvictiou upheld. — R. v. O ’Leahy 
1865), 2 W. W. & A’B. 13.— AUS. 

9673 ii. 1 — The 

slightest amotio is sufficient to con- 


stitute tlieft, if the animus furandi 
he clearly eHt,ablished. — Re M'Caughie 
(1836), 1 Swiu. 205.— SCOT. 

o. Driving animal merely to 

help in driving others.] — The inten- 
tionally driving a way one or more cattle 
belonging to a stranger, & at the time 
actually or constructively in such 
owner’s possi^ssioii, without the owner’s 
consent for the purpose of thereby 
enabling the trespasser to drive his 
own herd or animal more easily, is an 
otTentje within Cattle Stealing Pre- 
vention Aet, 17 Viet. No. 3, s. 6, as a 
taking 8z using of the stranger’s cattle. 
— R.?^. Frkw(1867), 7 N.S.W.S.C. H. 
111.— AUS. 

p, Removal by purchaser.] — 

Prisoner having been indicted for 
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Sect, 1, — Larceny : SvJb-secls, 5 6. ] 

9674. Moving goods In house — Detection 

before actual carrying away.] — Bemoving goods 
from one place in an house to another by a thief, 
wlio intended to steal them is felony, though he 
bo surprised before lie carry them away. — II. v, 
8TMSON (1064), Kel. 31 ; 84 E. R. 1008. 

9675. -.] — A. broke into a house 
& took two half-sovereigns from a bureau, which 
lie, being disturbed, threw under the grate in the 
same room :~-Held : this was suflicient to con- 
stitute th(} felony of breaking into a house 
stealing within 7 & 8 Geo. 4, c. 29, s. 12. — R. v, 
Amikr (1834), 0 C. & P. 344. 

9676. Moving goods in wagon or coach.] — 

To remove a jiackago from the head to the tail of 
a wagon with a felonious intent to take it away, 
is a sullicient asportation to constitute larccmy ; 
but merely to alter the })Osition of a package on 
the spot where it lies is not. — R. v. Coslkit (1782), 
1 Leach, 230, C. C. R. 

Aniioiaiion : — Consd. II. t’. Lapicr (1781), 1 T^oaoh, 320. 

9677. .] — Prisoner had lifted u]) a 

bag fiom the bottom of a boot of a coach, but was 
detected Ixdore he had got it out. It did not 
appear that it was entirely removed from the 
space it at tirst occupied in the boot, but the 
raising it from the bottom had completely removed 
each paH of it from the space that specific part 
occupied i—Ileld : this was a comphd-e aspor- 
tation. — R. V. Walsh (1824), 1 Mood. 0. 0. 14 ; 
1 Lew. <'. C. 249, i\ C. R. 

9678. Causing owner’s servant to lead 

horse from stable.] — R. v. Pitman, No. 9505, ante. 

9679. Loading hay from loft into wagon.] — 

An oslh*r assisted in removing from a wagon, 
which stopped at the inn when' he was employed, 
a quantity of hay which had been taken by the 
wagoner from his master’s stables & put into the 
wagon, such hay not bidng allowed for the horses 
on the journey :—Hekl : the ostler was properly 
indicted foi‘ receiving, because, as the hay was not 
allowed by the master for the horses, the moment 
it was removed by the wagoner from the stable 
to the wagon animo furandi, the larceny was 
complete. — R. v. Gruncki.l (1840), 9 C. ik> P. 305. 

9680. Putting corn into sacks.] — Prisoners 

were charged with stealing four sacks of barley & 
three sack bags from tbeir master. It was 
proved in evidence that prisoners one B. were 
employed by prosecutor to winnow barley which 
he, prosecutor, had inixcal with canary seed. One 
of prisoners fetched several sacks from prosecutor’s 
house, which he B. tilled with barley. The two 
prisoners then sent B. liomtj before the lisual 

Ktcalliij? a cow it ai>j)Cfirv(l that he sold 
h(‘.r while in the public i)ound to A. 

^ n:av<5 him a receipt for tht^ purtdiase- 
inoney to show the pound-keeper. A, 
thercMipon, in ptirsuance of such sale 
on the next day following, took the 
aiiiinal away. Prisoner having been 
eouvieted : — Held: the taking by A. 
was in eifoct the taking by prisoner & 
eouviction was sustained.- - H. v. 11 van 
(1808), 8 N. S. W. S. C. U. 22.— A US. 

q. — Formal dcUrerij without 

removal from railway compoaud .\ — 

Where tlie consigru!!; prt'seiited a rail- 
way rceciipl- for certain stolen goods to 
the statioii-maHter, paid the freight & 
lecoived formal deiivei’y of the package 
from the latter : — 7/eld : the goods 
had como to be not merely in the 
potential possession of the consignee, 
but actually witliiri his power & un- 
restricted control, though he had not 
removed them from the station where 


time. At twelve o’clock on the night of the same 
day, the carter went into the stable with a lantern, 
& shortly afterwards the two prisoners entered 
the stable. In a few minutes after this prosecutor 
saw tlie carter in the loft above with a lantern, &c 
found the two prisoners concealed under straw 
in the loft, & then in a dust-bin in a stable beneath 
he found three sacks full of barley mixed with 
canary seed, which he swore Wiis of the same kind 
which he had mixed. It was no i3art of the duty 
of i)risoners to place tlie barley in sacks, or to put 
the sacks of barley into the dust-bin. The jin y 
found both prisoners guilty : — Held : the evidence 
was siillicient to support the conviction. — R. ik 
Samways & Willis (1854), Dears. C. 0. 371 ; 18 
,T. P. 376 ; 2 W. R. 498, O. 0. R. 

9681. Running porter out of cask.]— In an 

indictment for stealing live pints of porter, it 
appeared that prisoner wns discovered standing 
by a barrel of porter, out of a hole in which the 
porter was running into a can on the ground, & 
that about live pints had run into the can : — Held : 
there was a sufficient- asportavit proved of thi? 
porter in the can. — R. v. Wallis (1848), 11 
L. T. O. S. 48 ; 12 J. P. 235 ; 3 Gox, C. C. 67. 

9682. Postman putting letter in pocket,] - 

Prisoner was a letter carrier. It was his duty to 
deliver letters sorted to liim for that purpose', A, 
if from any cause he was unable to deliver the'in, 
tA) bring them back to the post otlico in liis pouch. 
Prisoner did not deliver a letter containing mone^y 
which had been sorted to liiin for delivery, nor did 
he return it U) the post office on the completion of 
his round ; but, on being asked for it soon after- 
wards, lie i)roduced it from his pocket, & gave a 
false excuse for not having delivered it. 'I’lie Jury 
found that prisoner detained tlie letter with intent 
to steal it : — Held : there was a sullicient taking 
to constitute tlie crime of larceny. — R. v, Poynton 
(1862), Le. & Ca. 217 ; 32 L. J. M. G. 29 ; 7 L. T. 
434 ; 26 J. P. 804 ; 8 Jur. N. 8. 1218 ; 11 W. R. 
73 ; 9 Cox, C. C. 219, C. C. R. 

9683. Picking up coin from counter.] — R. 

V. Greenaway, No. 9546, ante. 

9684. Lifting wallet to edge of pocket. | — R. 
V. Thomusun (1825), 1 Mood. C. C. 78, C. R. 

Annotation : — Distd. K. v. Simpson (1851), 0 C’ox, (J. C. 122. 

9685. .]— Prisoner i)iit Ids hand into 

prosecutor’s pockid , seized his purse t>6 drenv it to 
the edge of the i^ocket, but faihid to draw it com- 
pletely out of the j)ocket owing to its meeting an 
obstruction. Proseemtor grasped the purse & 
replaced it : — Held : there was sufficient evidence 
of asportavii to sujiport a cliarge of larceny.-— 
n. V. Taylor, [1911J I K. B. 674 ; 80 L. .1. K. B. 


they wore then lying, nor made any 
attempt to do ho, Ik. bo had rceeived 
them within renal (’ode, s. 411. — 
SlIEWDHAR SUKUL r. It. (191.3), 1 

L. K. 40 (’ale. 990.— IND. 

r. ^ Femovinu part of carcase.] 

— I’risoncr was indicted for stealing 
a sheep. There was evidence that 
prisoner went into the proseentor’s 
hold, killed the sheep in question, & 
cut off a i)ortion of the carcase, leaving 
th(? remainder in the held:- — Held: 
I)ris<iner, by sneh acts, reduced the 
slujep into his possession, & there was 
then-fort;, evidence of a taking safll- 
eient t.o HU])x>ort tho liidietment.^ — • 
i(. V. IltnJAN (1810), 1 CTaw'. & 13. 30(;. 
— IR. 

s. Moving articles in search 

for offers.]— The crime of theft is 
committed when a party having a 
felonious intention moves different 


articles t»ut of tlu-ir i)Uice in the conist; 
of searching for other valuables he 
intends to steal, altbougb it is not 
shown that be bud any intt-ntioji to 
steal the identical articles removed, & 
does in fact leave them witbont being 
in any wise prevent.ed froju taking 
thtmi. — II .M. Advocate v. Akii & 
Caihns (184 8), Arkley, 493. — SCOT. 

t. Watch taken from pocket — 

No severance from guard,.] — The theft 
of a watch from the person or custody 
i.s a completed <‘rime if tho watch he 
fdonioiisly removed fiom the i)ocket 
of ttio owner, altliougli it l)o not 
actually severed or detached from 

his person, but remains attacbeel to 
Ids watcli-gnard. — H.M. Advocate v. 
Reilly (187G), 3 Couper, 340. — 

SCOT. 

a. J*onring petrol from can 

into car.]- -Theft is committed when- 
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311 ; 75 J. p. ia« ; 27 T. L. R. 108 ; ti Cr. App. 
Rep. 12, 0. 0. A. 

9686. Diverting gas In pipe.] — li appeared 

that prisoner, without the knowledge or consent 
of a gas CO., caused to bo inserted a connecting 
pipe, with a stop-cock upon it, into the entrance & 
exit pipes, extending between them. The 
entrance ])ipe being charged with the co.’s gas, he 
shut the stop-cock of the meter, so consumed the 
gas without its passing through the meter : — 
Held : prisoner was properly convicted of larceny, 
& there was a suhicient severance of the gas in 
the entrance pipe to constitute an asporiavii , — 
It. V. WniTK (1853), 3 Car. &; Kii-. 303 ; Dears. 
C. C. 203 ; 22 J.. J. M. C. 123 ; 21 L. T. O. 8. 150 ; 
17,T. P.301; 17Jur. 530; IW. K. 418; I C. L. K. 
480 ; () Cox, C. C. 213, 0. 0. R. 

Junotaiion 3^ric C^diuiily Matdiral Gan & Fuel Co. 

V. Carroll, 111)11] A. C. 105. 


9687. Matters not amounting to asportation — 
Cutting open bale — Apprehension before removal 
of contents.] -R. v. Chkkry (1781), 1 J.ieadi, 
236, n., C. V. R. 


Annotaiinns : — Consd. K. v. Lapier ( 1784), 
Reid. 11. V. CoHlct (1782), 1 LoacJi, 250. 


1 Liitich, 520. 


9688. Stealing wood from stack —Accidental 

falling of wood.] — ^Wlierc a prisoner went into a 
yard for the purpose of stealing wood from a 
stack, 4^. ill the furtherance of his object, pushed 
the stack with his shouldei*, a piece of wood 
fell into a neighbouring yard ; but prisorun* was 
interrupted before he bad possessed himself of the 
wood Hold : not sudicient aspoihatioii to con- 
stitute larceny.— R. v. S.xltcii (1840), 4 .1. P. 181). 

9689. Merely changing position of property.] 

K. V, (hFUHY, No. 0687, ante. 

9690. .] — JC V. CoSLET, No. 0670, 

a)dc, 

9691. Immediate restoration of property no 
defence.] — If a robb(*r take a purse of money from 
a jiorson, »IC restore it t o him immediately saying, 
“ if you value your jmrse take it back give me 
the contents,” but- is appj’ohended before the 
money is delivered to him, yet tlie crime is com- 
pl(‘ted. — R. V. Peat (1781),‘i Diiach, 228. 

9692. .] — P. V. (iKEENAWAY, No. 0516, 

ante. 

Asportation necessary on charge of larceny from 
the person.]— NtT Nos. 0681-0085, ante, 0860, 
0862-0864, jmst 


Sub-sect. 6. — By Consent of Owner. 

9693. For purpose of apprehension of accused — 
Taking of goods by accused.]— If a servant, being 


solicited to become an accomplice in robbing his 
master’s house, inform his master thereof, who 
thereupon consents to his opening a oor leadding 
to the premises, <fc being with the robbers during 
the robbery ; <te also marks his property lays 
it in a plaice where the robbers are expected to 
come, with a view to apprehend the robbers, this 
<;onduct of the master will not amount to a defence 
in an indictment against the robbers. 

It appeared that the place wliere the robbery 
was committed was a centre building, having two 
wings neither having any internal communication 
with the centre except by a window : — Semble : 
th(i robbeiy did not amount to a burglary. — 
R. V, Egginton (1801), 2 Bos. <fe P. 508 ; 2 Leach, 
1)13 ; 126 E. R. 1410, C. C. R. 

AnnniiiiiotLS - -Refd. K. V. Lawrouco (1850), 14 J. P. 561 ; 
R. r. MiddlcLtMi (1875), L. 11. 2 G. C. R. 58 ; 11. v. Gliandlor 
(1912), 8 Gr. Aj)!). Hep. 82. Mentd. R. v. Mills (1857), 7 
t‘ox, C. C. 265. 


9694. 


-.] — Suspicion being (uitertained 


against a letter-carrier in the einiiloy of the General 
Post Office, an assistant inspector wrote a letter, 
tt, Jiaving enclosed in it a marked sovereign, 
sealed the letter, took an opportunity, wliile 
tlie carric)'\s back was turned, to jilace it among a 
number of let ters whicli he" was engaged in soiling, 
44ie marked sovereign was afterwards found in 
the letter-carrier's jiocket. Tlie sovereign was 
one of those which are occasionally found on the 
floor of tfie post oflice, liavirig <iropped out of 
letters, whicli are carried to a fund, which is 
under the direction of the Postmaster- General, 
Tlie letter-carrier being indicted for stealing a 
post letter containing a sovortugri, k also for 
stealing a sovereign tlie pi'operty of the I^ost-master- 
Gerieral : — Held : he could not be convicted, under 
the cireumsf-ances, of the more serious offence of 
stealing a post letter containing money ; but 
niigfit be convicted of the simple larcouy of the 
sovereign. — R. v, RA'niBONE (1811), Gar. k M. 
220 ; 2 Mood. C. C. 212, G. V. R. 

Anuofalictns : — Folld. R. v. Shcpiiord (1856), Dorivs. G. C. 

606. Refd. R. i’. Voutig (1846), 2 (Jar. & Kir. 466. 


9695. - 


-.] — R., an ollicer iii the Post 


Oflice ill liondon, iuliuuling to trj^ tlie hon(\siy of 
A., tlie postmistress of Enstoni',, wimt to Oxford, 
k having ))ut marked money into a letter, directed 
” Tomas Hicks, Badford iiane, Exettir,” placed 
this letter in a bundle of lettei's in the Oxford 
post office which was to go t-o the Enstoiie post 
office. This letter going in the bundle of letters 
to the Enstune jiost ollice, A. took out the marked 
money & denied any knowledge of the liitter. R. 
neither knew any pei^on named Tomas Hicks, nor 
that there was any such plac(? as RadfoiHl Lane in 
Exeter: — Held: the taking of the money by A. 


ever then) is a contractaf io fraudulom 
with the property of another, k the 
eririio is complete wiien tiio property 
is fraudulently removed with a view 
to couvorHion, altimugh kucIi conversion 
has not taken place. 

In pursuance of a common purpose 
hetween K., the driver of a mot or-cab, 
& himself, C., an employm' of a motor 
Karasco, took a tin of petrol from his 
omidoyer’s store & without removitii^ 
It from the employer’s promises plaeeil 
ii- ill auofJier portion of t hose pi'cmisi's. 
The employer becomiiifj: aware of tin; 
removal t-ook hack the tin of ])etrol 
k substituted for it a tin of I'ctiol k 
wator, the contents (»f which, in 
accordance w'ith an arrangement be- 
tween C. k himself, K. poured into the 
car : — Held : C. k K. liad both rightly 
been convicted of theft of the fin 
of petrol. BciMe : K. could also 


riglitly have been eoiivieted of t,}icft 
of the fin. petrol k wafer. -MG v. 
Cauklse & Kav, 11920] G. i\ 1). 471. - 

S. AF, 


9689 i. Matters not ammuitlnu t 
asportation — Merely chajiffing poaitUr 
of 7 )roperti/,] — H, was chargcHl wit! 
theft, committed by means of house 
breaking. Panel had broken into i 
store containing ehoi'ses, which lia« 
been left shortly before placed in jiair 
one on the other, ’the ])anel wa; 
taken in the room by a ix nice man, iS 
one cheese was fouml to have ])eei 
removed half olT the one undei* it ; — 
JJeld : the amotio was not snfticieiii 
to justify a conviction for theft, uf 
there was no evidence of the cause ol 
displacement of the cheese. — H.M 
Advocatk V . Roves J. Shaw 

Just. 154. — SCOT. 


PART XXXIV. SECT. 1, SUB-SECT. 6. 

9693 i. For purpose of apprehension 
of accused- -Talcina of youds by accused. J 
— Ill pursuance of a common purpose 
hetweeu K., the driver of a luolor-cab, 
k himself, (j., an employer of a motor 
garage, took a tin of pelrol from his 
einpiuyei-’s store k without removing 
it from the employer’s premises placed 
it in another portion of these premises, 
'i'ho emjdoyer liecomiug aware of the 
removal tf)ok liaek the tin of petrol 
k substituted for it a tin of petrol k 
watcj’, the coutents of which, In 
aeeorclance with an arrangement be- 
tween G. k himself, K. poured into the 
car :~~JIcld : G. K. had hotli rightly 
been convicted of theft of the tin of 
petrol. Sernhle : K. could also rightly 
have been convicted of theit of the 
tin, petrol k water. — 11. r. Carklbe 
k Kav, L1926J C. P. 1). 471.— S. AF. 
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Sect 1. — Larceny : Sub-secis, 0 (t* 7, cfc 

was a larceny. — R. v. Gaiidner (1845), 1 Car. & 
Kir. 628. 

Annotations: — Refd. R. v, YounK (1846), 2 Cox, C. C. 142 ; 

R. V. Shepherd (1856), Dears. C. C. 606. 

9696. .] — The Post Office authorities 

having suspicions of the honesty of prisoner, who 
was a sub-sorter of letters at the General Post 
Office, London, caused a letter containing marked 
money to be prepared, directed, sealed <fe stamped. 
This letter one inspector delivered in ai. the window 
of the outer hall of tlie General Post Office to 
another inspector, who handed it over to a third, 
who kept it locked up all night & on the following 
morning gave it to a sorter to put in among the 
letters which the iirisoner had to sort. This was 
done. Prisoner secreted the letter, opened it, & 
the marked money was found on liim. The 
ordinary mode of posting letters at the General 
Post Office is by putting them into the letter- 
boxes there. It did not appear that eitlier the 
inspector who received the letter in at the window, 
or the inspector who kept it all night, were 
authorised by the course of their ofTicial duty so 
to receive or keep h'tters ; — Held : this letter was 
not a “ post letter ” within the meaning of the 
statute 1 Viet. c. 30, & prisoner could only be 
found guilty of the simple larceny of stealing tlie 
money. — R. v. Shepherd (1850), Lears. C. C. 
606 ; ‘25 L. J. M. C. 52 ; 20 J. P. 84 ; 2 Jur. N. 8. 
96 ; 4 W. R. 237, C. C. R. 

9697. .] — Overtures were made by a 

person to the servant of a publican, to induce him 
to join in robbing his master’s till. The servant 
communicated the matter to the master, some 
weeks after, the servant, by the dhectiori of the 
master, opfuied a cormnimication with the person 
who had made the overtures, in consequence of 
which lie came to the master’s premises. The 
master having previously marked some money, 
it was, by his direction, placed upon the counter 
by the servant, in order that it might be taken up 
by the party who had come for the purpose. It 
was so taken up by him : — Held : larceny in such 
party. — R. r. Williams (1843), 1 Car. & Kir. 195. 

Annotations: — Folld. R. v. SimmonH (1848), 1.3 J, P. 90. 

Consd. R. V. Lawrence (1850), 14 J. P. 561. 

9698. .] — Prisoner tried to induce a 
servant to steal his master’s property in con- 
junction with him. The servant communicated 
with his master, & by his directions, when prisoner 
came again to the shoj), some goods were placed 
by the servant on the counter for prisoner to tak(L 
Prisoner took them up, went off with them, was 
followed & apprehended : — Held : a larceny. 

Semble : if the servant had placed them in the 
hands of prisoner the larceny would have been 
equally complete. — R. r. Simmons (1848), 13 J. P. 
90. 

Annotation: — -Refd. R. v. Lawrence (1850), 14 J, P. 561. 


9699. .] — Prisoner applied to the 

servant of the owner to steal a deed for him, offer- 
ing him £10 for so doing. The servant told his 
master, & by his direction received the £10 & 
gave him the deed : — Held : if the servant laid 
the deed upon the counter, & prisoner took it up, 
a larceny was made out ; but if the servant gave 
it into the hands of prisoner, there was no taking, 
&; consequently no larceny. — R. v. Lawrence 
(1850), 14 J. P. 561 ; 4 Cox, C. C. 438. 

Antiotaiion : — Refd. R. v. Chandler, [1913] 1 K. D. 125. 

9700. Handing of goods to accused by 

servant of owner.] — R. v. Simmons, No. 9698, 
ante, 

9701. .] — R. V, Lawrence, No. 9699, 

ante. 

Consent obtained by fraud,] — Sec Sect. 1, sub- 
sect. 1, ante. 


SuR-SECT. 7 . — The Intent. 

A, Formation of Indent. 

9702. Must be at time of taking — Innocent 
receipt & subsequent fraudulent conversion not 
larceny.] — To constitute larceny, the felonious 
intention must exist in the mind at the time tin? 
projierty is obtained ; for if it be obtained by fair 
contract & afterwards fraudulently converted, it 
is no felony. If howevei* a fraudulent conversion 
tak(i place after the privity of contract is deter- 
mined it is felony.— R. v. Charlevvood (1786), 1 
Leach, 409. 

9703. .] — R. V. Leigh (1800), 1 

Leach, 411, n., C. C. R. 

9704. .] — A. delivered his watch to 

B. to be repaired. Instead of repairing it he sold 
it ; A A., being informed of this, told B. that he 
would eitluir have his watch back again or the 
money: — Held: no felony. — R. v. Levy (1830), 
4 0. A P. 211. 

9705. .]-— A., having bought several 

lots at an auction, takes away a wrong one. A, 
being afterwards asked to give it up, refuses, A 
produces a forged ticket as his voucher for the 
lot :—HeId : this was not evidence from which a 
jury might be called on to infer a felonious taking 
in the lii’st instance. Sccus, if the ticket had been 
forged for the purpose of deceiving the agent of 
prosecutor, A inducing him to deliver the wrong 
lot to prisoner. — R. v, Rorerts (1840), 4 J. P. 154. 

9706. .] — A. delivered a waistcoat to 

prisoner to take to R. to be washed. Prisoner 
delivered it to R, as his own. R., having washed 
it, returned it to prisoner, who converted it to his 
own use The judge left it to the jury to say, 
whether prisoner, at the time he received the 
waistcoat from A., had an intention of stealing it, 
for that it was no larceny if at that time he had 


PART XXXIV. SECT. 1, SUB- 
SECT. 7.~A. 

9702 i. 3Iust be at time of taking — 
/ nnorent receipt dt svhsequent fraudulent 
vnnversfion not larceny . who was 
plyiiifr his vocation as a bookmaker 
at a raeo^meotingr, & on each occasitin 
the money for which H. backed tlie 
horse was deposited with K. K. had 
licfm previously informed by the 
owner of a horse that the horse was 
“ dead,” Lc. not intended to win. 3’hc 
liorso won, & thereafter H. on two 
occasions asked K. for payment of 
the amount due to him in respect of 
such bets but K. refused to pay. it 


did not appear that H. bad demanded 
fi'oin K. the amount so deposited by 
him with K. 11. charjf<?d K. with 
larceny of tlie money. K. w'as com- 
mitted for trial upon this charge, but 
no presentment liaving liecn lilod 
against him an a[»piieatiou under 
(Crimes Act, 1890, h. 389, was made 
oil behalf of H. to the full et. for a 
grand jui’y, it was supported by an 
affidavit disclosing tlie above facts : - 
Held : tbeso facts did not disclose the 
ofTeriee of larceny. — HKLWia v. KoilN 
(1900), 26 V. L. 11. 150.— AUS. 

9702 ii. - — If a party re- 

ceive uu article for the purpose of 


pledging It he may bo guilty of stealing 
the saiTK) although he actually pledge 
it, if his purpose was all along to 
appropriato tho advance thereon to 
himHclf. — H.M. Advocate v. Frabeu 
(1850), J. 8haw, Just. 365.— SCOT. 

Admission by acensed.] — 

In our law theft is the fraudulent 
taking or dealing with or eoiiverting 
to the use of another the property of 
some other pei*son, A tho fraudulent 
d(!allug need not be lucri cansd. Com- 
plainant lost a stallion which, three 
months later, he found in the veldt, 
castrated & having a private earmark. 
Accused was shown to have previously 
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not an intention of stealing it. — R. v, Evans 
(1842), Car. & M. 632. 

9707. .] — If at the time of taking of a 

chattel there is no animus furandi a subsequent 
fraudulent appropriation of it will not make the 
entire transaction larceny. 

Prisoner, being a watchmaker, received a watch 
from prosecutor to be repaired, not then intending 
to steal it ; but in a few days he went away, taking 
the watch with him ; & wlien taken into custody 
he said he had disposed of the property : — Held : 
there was no evidence of a larceny. — R. v. Thristlk 
(1849), 2 Car. k, Kir. 842 ; I Den. 502 ; T. &; M. 
204 ; 3 New 8ess. Cas. 702 ; 19 L. J. M. 0. 66 ; 
14 L. T. O. S. 296 ; 13 J. P. 747 ; 13 Jur. 1035 ; 
3 Cox, C. C. 573, C. C. R. 

Annotation : — Distd. II. v. Riley (1853), 6 Cox, C. C. 88. 

9708. .] — Prisoner had removed a 

valuable article, part of a wreck, from a wharf on 
which it had been placed, & taken it into his own 
liouse, & had afterwards denied the possession of 
it: — Held: the question for the jury on an in- 
dictment for larceny was, whether, at the time he 
originally took it, he meant to steal it. — R. v. 
Hore (1802), 3 F. & F. 315. 

9709. .] — A., carrying on business on 

his own account, entered into an engagement with 
ih to sell goods for him, k. for certain purposes to 
be his servant. B. entrusted A. with certain 
goods to dispose of in a particular way. A. con- 
verted them to his own use : — Held : it was a 
question for the jury to say wliether, when A. 
rec(‘ived the goods, he had the intention of mis- 


appropriating them. — R. v. Waller (1865), 10 
(^ox, C. C. 360. 

9710. Taking under mistake.] — R. v. 

Davies (alias Rnsn) and Davies, No. 9626, ante. 

9711. .] — R. V. Flowers, No. 

9628, a7ite. 

9712. .]— R. r. Fish, No. 9629, 

ante, 

9713. .]— -R. x\ Young, No. 9622, 

ante. 

9714. Taking by finding.] — R. v. 

Thurborn, No. 9033, ante. 

9715. .] — R. V. Preston, No. 

9038, aide. 

9716. .]— R. V. Riley, No. 9631, 

ante. 

9717. .] — R. V. Christopher, 

No. 9635, ante. 

9718. .] — R. V. Matthews, No. 

9640, axde. 

9719. .] — R. V. Mortimer, No. 

9023, ante. 

B. Nature of Inteyd. 

9720. Question for jury.] — Upon a trial for 
larceny the question whether the goods were 
taken aninio furandi is a question of fact for the 
jury. — R. V. Farnborougii, [1895] 2 Q. B. 484 ; 
64 L. J. M. C. 270 ; 73 L. T. 351 ; 59 J. P. 505 ; 
44 W. R. 48 ; 11 T. U. R. 554 ; 39 Sol. .Jo. 691 ; 
18 Cox, V. C. 191 : 15 R. 497, C. C. R. 

Annotation : — Refd. li. r. Meyer (1908), 99 L. T. 202. 

9721. Intent permanently to deprive owner.] — R. 

V. Thurborn, No. 9(i33, ante. 


taken the horse to a blacksmith in an 
adjoining distrhit caused him to 
castrate & earmark the hoi'se. Ac- 
(misimI stated that he found the horse 
amoiif^ those i>clon^?ln}^ to tlie people 
of his kraal, that he had taken it to the 
s 111 ) -headman (his elder brother, who 
^vas not called as a witness), who told 
him to keep & look after it until the 
owner tiirncMi up. Accused said he 
earmarked the horse because it ran 
away, & he wished to be able to identify 
it in future, &: that he had castrated it 
liocause it was causing' ti'ouiile witli 
his mares. He also said ho intended 
to keep the horse if th(^ owner did not 
appear. The magistrate convicted tdie 
accused of theft of the horse '.- Alcld : 
as accused admitted that he inteiidiKl 
to keep the horse if the owmu' did uut 
come forward, lie had takmi it Incri 
causd. — 11. V. SlBOYA, [19UJ] E. J). L. 
4 1 S. AF. 


PART XXXIV. SECT. 1, SUB- 
SECT. 7.- B. 

9720 1* Question for L. was 

Informed against for stealing “ a j)ieco 
of calico ” from B. B. was late at 
night in a pulilic house with three 
persons with whom L. was one. B. 
showed his purse & returned it to his 
right-hand pocket ; but afterwards 
fearing the others intended to rob him 
ho unperoelvod passed his purse to his 
left-hand pocket. He & the others 
were put out of the house, & in a 
passage the others set upon him, one 
held his neck, L. his legs. Sc the third 
dragged out his right-hand pock(d. 
This pocket was empty ; it was the 
“ i)leee of calico chargial in the 
information to have been stolen. The 
judge left it to the jury as against L. 
as if there was evidence of robbery of 
the pockt^t if its material were calico. 
The jury convicted. On a case re- 
served, stating that “ there was no 
evidence how long the pocket was luild 
or what became of it, it appearing to 
have boon torn out In order to get ut 


the pnrsci of money which the assailants 
supposed it contained hut there being 
no reason for supposing that they 
V anted it or retained it:— Held: the 
tearing out of the whole pocket was 
itself evidimco to go to the jury as to 
tlie Intimtion Sc conviction upheld. — 
K. O’Leary (1805), 2 W. W. Sc 
A’B. 13.— AUS. 

9720 ii. .1— Deft, held the title of 

certain land belonging to A., who lived 
in the United States. A. exchanged 
it with H. for other land. Sc gave an 
order on deft, to convey to H. When 
11. presented this order deft, repro- 
sentiHl that a claim having been made 
against him for A.’s debts, he had 
sworn that the farm belonged to him- 
self ; Sc to keep up the appearance of 
this being true, it was agreed between 
H. & deft, that a certain sum should 
be paid over by H. to deft, on receiving 
the deed, as for the purchase money, 
Sc immediately returned. H. bor- 
rowed $700 for the purpose, Sc they, 
with H.’s brother Sc others, went to a 
solr.’s office, where the deed was 
drawn, with a consideration expressed 
of $3,150. The $700 was handed to 
d(5ft., Sc counted over by him as if it 
were $2,000, Sc notes given by H. Sc 
his brother for the balance $1,150. 
Deft., instead of returning the money 
Sc notes, ran away with thmn 
Scmble : upon these facts an indict - 
ment for larceny might have boon 
sustained, if the jury found that deft, 
when he obtained poKsesslon of tho 

operty intended to steal it. — R. v. 
; WINO (1862), 21 U. C. It. 523.— CAN. 

9720 iii. .1 — A person entrusted 

to drive a number of sheep a certain 
distance, & on tho way separating 
one of thorn from the rest, with the 
intention of fraudulently conv(u*ling 
it to his own use, is not guilty of 
larcouy, he not being a servant but a 
special bailee, & there not being such 
a severance of the sheep as to put an 
end to the bailment. In such a case 
the animus furandi upon the original 
taking should be left to the jury. - 


H. V . Ketlly, fl82C] Jebh, Or. Sc IT. 
Cus. 51. — IR, 

9720 iv. .] — An agent, to whom 

money on deposit in bank is entrusted 
for investment, ought not to uplift 
it until the investment is ready, Sc 
in particular, ought not to mingle 
money so uplifted with his own fmids. 
Any agent so uplifting money or 
mingling it with his own, without tho 
couHCnt of his client, commits an 
irregularity, but wlien an agent so 
acting is cliarged witli theft, or broach 
of trust Sc emliozzlomont, it is a ques- 
tioii for tho jury to determine whether 
the whole eircumsl.ancos of tho case 
show a guilty intention to appropriate 
tho money to his own purposes. — 
H.M. Advocate ?). Lee (1884), 12 II. 
(Ct. of Sess.) 2.— SCOT. 

9721 i. Intent permanently to deprive 
owner. i — Tho taking of tlio goods of 
another doc^s not constitute a theft if 
all the circumstances show that it was 
done without any animus furandi. — 
U. V. llossouw (1903), 20 S. (J. 409.— 
S. AF. 

c. No intent pernmnenlly to deprive 
owner.] — A, was tried on an in- 
formation charging him with stealing 
£300, the property of a bank. Jui’y 
returned a verdict of guilty, but with 
tho intention of returning the amount : 
— Held : tho verdict was a verdict of 
guilty. Sc conviction sustained. — U. v. 
Johnson (1867), 6 N. S. W. S. C. II. 
201.— AUS. 

d. Ship p\diing to sea during 

dispute os to quantity of gooels ship 2 )ed.] 
— A difficulty having arisen between 
the shipper Sc the master of a vessel 
as to tho exact quantity of goods 
shipped, each tendered a bill of lading 
in conformity with his pretensions as 
to tho quantity of cargo received. A 
writ of revcndication was then issued 
at tho instance of tho shipper to 
attach the cargo. Sc a guardian ap- 
pointed by the sheriff. While the 
cargo was under seizure & in charge of 
tlio guardian the master put to sea, 
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?/. 1. — Larceny : Suh-seci. 7, B.] 

9722. .] — Money was given to prisoner for 

tlie purpose of paying turnpike tolls at tw’o gates 
on his journey. Twelve days aft(‘rwards on being 
asked if he had paid the toll at one of the gates, 
prisoner said lie had not, that he had gone by a 
parish road which only crossed ilie road at the 
gate, & so no toll was payable there, & that he 
had spent the money on beer for himself ^ his 
mates. Prisoner having been convicted of larceny 
of the money, but it not appearing as to whether 
the facts proved a larceny, this ct. quashed the 
conviction. 

The mere spending tlie money, unless done with 
a thievish mind or fraudulent intent, w^as not 
larceny (Bramwell, B.). — R. v. Dkehing (18d9), 
20 L. T. 080 ; 17 W. R. 807 ; 11 Cox, C. 298, 
C 0. R. 

9723. .] — R. V. Dickenson (1879), Times, 

.July 20 ; Roscoe’s Criminal Evidence, 13th ed. 408. 

Annotation : — Folld. Tl. v. Button, [1900] 2 Q. B. 597. 

9724. No intent permanently to deprive owner — 
Taking letters with intent to embezzle postage.] — A 

letter-carrier taking letters out* of tlie oflice, in- 
tending to deliver them to the owners but to 
embezzle tlie postage, cannot be indicted for 
si/Caling such letters under 7 Geo. 8, c. 50, s. 2. — ■ 
R. r. (1705), 2 East, P. C. 001 ; 1 Leach, 

83. 

Annotation Reid. h. r, Sharpe (1820), 1 IVlood. C. C. 125. 

9725. — - Taking for benefit of owner,] - The 

master of a Jhussian vessel captured by a Ihitish 
shij) A carried into the port of Weymouth held not 
to be guilty of larciniy in taking goods from the 
viissel under the jiarticular circumstances, there 
being no evidence that he took them for the pur- 
pose of converting them to his own private use. — 
R. r. Van Mu yen (1800), Russ. & Ry. 118, C. C. R. 

9726. .] — A servant a day or two 

before her mistress’s death cashed a cheque drawn 
to her mistress’s order, & which had 'come to her 
mistress’s house in a letter, A wdien cashed inir- 
portod to bear her mistress’s indorsement ; & 

after cashing it she ap])lied the greater part of it 
to a purpose which probably was directed by her 
misiress, but had retained a small suiqilus, A when 
taxed with it, just after her mistress’s death, she 
denied the receipt of the cheque, the indorse- 
ment on wliich was believed not to he that of her 
mistress. The jury w^ere dm^cted that there was 
no evidence on which they could pro]>erly convict 
prisoner on a count for stealing the claapuN (wen 
if there was any on which they could have con- 
victed for embezzling the surplus.— R. r. Slingsby 
(1804), 4 F. A F. 01. 

9727. Taking property to cause owner to 

apply for it — Immoral motive.] — (3andestinely 
taking away articles to induce the owner, a gii-1, 
to fetch them, & thereby to give prisoner an 
opportunity to solicit her to commit, fornication 
with him, is not felonious. — R. r. Dickinson 
(1820), Russ. A Ry. 420, C. O. R. 

Annotation : — Refd. 11. v. Holloway (1849), T. & M. 40. 


9728. Taking weapon to prevent user.] — If 

a poacher take a gun by force from a gamekeeper, 
under the impression that it may be used against 
him, it is not felony, though he state afterwards 
that he will sell the gun, A it be not subsequently 
beard of. — R. v. IIoluoway (1833), 5 0. A P. 524 ; 
1 Nev. A M. M. O. 303. 

9729. Intent fraudulently to obtain salvage.] 

: whether it he felony to take timber found 
on the high seas, A deface the owner’s marks, for 
the purpose of making it a droit of the Admlty., 
A obtaining the salvage. — ^R. v. Watts (1844), 2 
L. T. O. S. 501 ; 1 Cox, 0. C. 349. 

9730. Sending document to newspaper for 

publication.] — A person who had surreptitiously 
taken a printed document from a government 
ohioe A sent it to a newspaper ollice to be pub- 
lished, being indict ed for larceny i—Hclxl : the 
question for the jury was, whether he had the 
object A intention of dexiriving the government 
l>ermanently of tlie propeity in the paper. — R. v, 
Guernsey (1858), 1 F. A F. 394. 

9731. Opening A retaining letters of other 

persons.] — If a person from idle curiosity, either 
personjxl or political, ojicns a letter addressed to 
another person, A keeps the letter, this is no 
larc(‘ny, even though a part of his object may be 
to prevent the letter from reaching its destinatiorn 
— R. V. Godfrey (1838), 8 C. A P. 563 ; 2 J. P. 
582. 

Ayinotation : — Reid. B. Jonew (18iG), 2 Cur. A Kir. 2.10. 


9732. Seizing bailiff’s warrant to defeat 

execution.] — Prisoner’s goods having been seized 
under warrants of cxt^cution of a county ct. A 
being in the iiossession of the bailiit, prisoner, witli 
intent to deprive the baililT, as he supposed, of liis 
authority, A so def(*/it the execution, forcibly took 
the warrants from him : — Held : prisoner was not 
guilty of larceny, but In^ was guilty of taking the 
wwrants for a fraudulent fiurposc^ within the 
meaning of Larceny Act, 1861 (c. 96), s. 30. — 
R. V. Bailey (1872), L. R. 1 G. C. R. 347 ; 41 
L. .T. M. C. 61 ; 25 L. T. 882 ; 36 J. P. 324 ; 20 
W. R. 301 ; 12 Cox, C. C. 129, C. C. R. 

9733, — — Taking horse & abandoning it.] — R. 

Philipps A Strong (1801), 2 Ea.st, (\ 6()2 ; 

2 Russell on (Viincs A Misdemeanours, Stii ed. 
1 1 69. 


Annotation : — Re!d. K. v. Holloway (ISIS), 1 Dcii. 170, 

9734. -.]“ - It is not felony to take a 

horse A; ride him forty miles aw^ay, tliere leaving 
him, if tliere was no attempt to sell or dispose of 
him. -R. V. Addis (1814), 3 L. T. O. 8. 410; 1 
('OX, C. 78 ; 2 Russell on Crimes A Mis- 

demeanours, 8th ed. 1170. 

9735. Taking horse to facilitate theft of 

other property.] — If a person stealing other pro- 
perty, take a horse, not with intent to steal it, but 
only to get off more conveniently with the other 
property, sucdi taking of the horse is not a felony. — 
R. V, Crump (1825), J C. A P. 658. 

9736. Borrowing horse to ride race.] — R. v. 

Carter, No. 9758, post, 

9737. Retaking by vendor of sample taken 


but was overtaken & broiij?ht batjk to 
Quebec on nn aecusation of larceny : — ■ 
IJ(ld : under the eireuiiistaiiccH there 
was no animus furandi, & therefore no 
larceny even rustodia leyis. — B. 
Bulis (1881), 7 Q. L. R. 220.— CAN. 

Takino vehirte for purpose 
of test.] — B. took a motor vehicle out 
of a repair shop for the purpose of 
testing it upon the highway, &r, 
having done that, drove It for his own 
convenience : — Held : lie had not 


Hiolen it. I’he animus furandi was 
lacking. — IItuhuman v. Bkal (1917), 
38 O. L. It. 40.— CAN. 

1. Snatvhinu books from a hoy 

saying they will he returned. \ — In order 
to e.oiistituto larceny there iiiiist. be an 
intention to take entire dominion over 
the property, i.e. the taker must 
intend to appropriate the property 
to his own use, but tliere may be th<dt 
without an intention to deprive the 
owner of the property ponnaaently. 


HcTKje, where a person snalclied away 
some books from a lioy as ho came out 
of school A told him that they would 
4)e returned when ho came to his 
liouso : — Held : the offence of theft 
had been committi'd.— IL v. Naushk 
Alt Kuan (19 1 1), I. L. R. 34 All. 89.— 
IND. 

f . Intention to hold properly 

reward paid.] — If property be 
taken with Hie Intention of holding it 
until tJie rightful owner should pay a 
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under Pood & Drugs Act, 1887 (c. 29).]— G., an 

inspector, entered H.’s shop, & bought a pound of 
coffee, which was delivered by H.’s son in a tin 
wrapper. (1. then announced it was for analysis, 
& oft'cred to divide it. H . was then called from 
another part of the premises, & on being told of 
the matter snatched the package from O., said it 
was not sold as pure coffee, & showed the label on 
the package. ^J’he justices convicted H. of larceny 
of the package : — Held : there being no evidence 
of felonious intent, the justices were wrong in 
convicting of larceny. — 11 p:wson v. Gamble 
(1892), 56 J. P. 534 ; 8 T. L. R. 301, D. C. 

9738. Pledging property — Intention to redeem.] — 
The defence to a charge of stealing, that jjrisoner 
phuiged the i^roperty, intending to redeem tSt 
restore it, is a defence not to be generally en- 
couraged ; though, if clearly made out in proof, 
it may be allowed to j)revail. The rule for the 
jury’s guidance in such a case seems to be that, 
if it clearly appear that prisoner only intended to 
raise money upon the iu’oi:)eriy for a temporary 
purpose, Sd at the time of pledging the article had 
a reasonable & fair expectation of being enabled 
shortly by the rec(dpt of money, to take it out & 
restore it, h(^ ought to be acquitted ; but otherwise 
not.— II. r. PjtIETIIEOn (1840), 9 C. & P. 552. 

9739. .] — ITisoner, with whom a 

plate-chest, full of plate, securely fa.stened, was 
deposited for safe custody, broke it open, took out 
the j)hit(‘ pledg(‘d it for a sum, w})i(;h he was un- 
able to reiiay. 'I’lie jury found him guilty of 
stealing the plate, but; r(*com mended him to nu^rcy, 
on the ground that they b(‘li(wed he intended 
ultimately to return the propeiby : — Held : tlie 
cotivict;ion was perh^etly good, as the recom- 
mendation was not iueoTisistent with the verdict 
of guilty.- -H. V. 'J’bebilcock (1858), Dears. B. 
^53 ; 27 L. J. M. (’. 103 ; 30 L. T. O. S. 293 ; 22 
J. P, J 12 ; 4 Jur. N. S. 123 ; 6 \V. R. 281 ; 7 Gox, 
C. G. 408, C. C. R. 

9740. • — — .] — P., a travelling watch- 

mak(‘i‘, on two separate occasions i c'ceived different 
pei'.sons’ watch(‘s whicli he was to repair. Orui of 
the watc}i(‘S was phnlgtal by ])risoner in Nov. 
1880, & the other before Christmas in that year. 
Upon ])leclging the first watch prisoner st ated that 
lu‘ (Uily want(‘d the money for which ho i:)ledged 
it temporarily. Upon pledging the s(‘co nd watch, 
he request(‘d th<^ ])(U’Son with whom he ])ledg<*d it, 
]iot to paii with it, as it; was not liis property. 
Upon an indictment under I^arceny Act, 1861 
(c. 96), s. 3, for tln^ fraudulent convi'rsion of the 
watcOies by i^risoner while a bail(‘e thereof : — 
Held : thf‘r(‘ was some evidence of a fraudulent 
conversion, he., an intention on the part of prisoner 
to deprive prosecutors i)ermanently of their pro- 
p(n‘t-y, there being no evidence that any effort 
had been made by prisoner to redeem the watches ; 
&- he never having shown «any intention beyond the 
statem(‘nts referred to, of so doing. — R. v. Wynn 
(1887), 56 L. T. 749 ; 52 J. P. 55 ; 16 Cox, C. V. 
231, C. C. R. 

9741. Evidence of redemption on 

other occasions.]— R. v. WiiiaiiT (1828), 9 V. So P. 

554, n. 

9742. .] — On a charge of larceny. 


it was proved that the prisoner had taken property 
from furnished lodgings that were let to her, & 
had pawned it : — Held : the fact that she had 
fre(piently pawned & afiei’wards redeemed por- 
tions of the same property, was no answer to the 
charge. There must not only be the intent;, but 
also the ability to redeem, to render such defence 
available. — R. v, IMedland (1851), 5 Cox, C. C. 
292. 

9743. Destroying property.] — To make a taking 
felonious it is not necessary that it should be done 
lucri causd ; taking with an int ent to destroy will 
be sufficient to constitute this offence, if done to 
serve prisoner or anotluu’ person, though not in a 
pecuniary way. — R. v. (Jabbage (1815), Russ. & 
Ry. 292, C. C. R. 

Annoiaiinns : — Dbid. Tl. v. Godfrey (1838), 2 .T. P. 582. I 
cannot to the doctrine laid down iii R. v. Oabbage ; 

if the act l)e not done (mirno fiirundi ct hicri caus^, it 
no felony (Loud Auixoku, C^B.). Consd. U. i\ Long & 
BohertH (1831)), i J. P. 411. Refd. 11. i?. Wynn (1848), 
1 Den. 3C5. 


9744. .] — A. was supplied with a quantity 

of pig-iron by B. & Co., his employers, which lie 
W’as to put into a furnace to be m(4ted, & he was 
paid according to the weight of the mtdnl which 
ran out of th(^ furnac(‘ A: became puddle bars. A. 
put the pig-iron into tlui fui*nace, & also put in 
with it an iron axle of B. <to (Vj., which was not 
pig-iron ; the value of the axle to B. <fc Co. was 
7.8., but the gain io prisoner by melting it A: thus 
increasing the quantity of metal whicli ran from 
the furnace was Id. :~~Held : if prisoner ])ut the 
axl(‘ into the furnace with a felonious intent to 
convert it to a purpose for his own pi*o6t;, it was 
a larceny,-- -R. r. Richards (1814), 1 (^ar. & Kir, 
532. 

9745. .] — A., a servant of B., applied for at 

the post office, & received all tlie hdters addressed 
to B. She delivered them all to B. except one, 
which she burned. Her motive for destroying it 
was the hope of suppressing inquiries respecting 
lier character : — Jleld : a larceny ; & supposing 
lucri caiusd to be a necessary irigrediimt therein, 
which the ct. did not admit, there was a suflieient 
hicrum proved.— R. v. Jones (1816), 2 C’ar. A:- Kir. 
236 ; 1 Den. 188 ; 7 I.. T. O. S. 285 ; 10 J. P. 
599 ; 2 Cox, C. C. 6, ('. C. R. 

Annotations : — Refd. H. v, Wyuu (1813), 13 J. P. 53 ; IL r. 

Middleton (1873), L. U. 2 C. o. U. 38. Mentd. H. v. 

Tiluey & TiilTy (1818), 12 J. P. (>15 ; IL v. Suns Ganvlt 

(1853), 0 Cox, C. C. 2t>0, 

9746. .] — A person employed in the jiost 

office committed a mistake in ih(‘ sorting of two 
letters containing money, A^ tbrevv tlie letters, 
unopened, & the money, down a water-closet;, in 
order to avoid a jicnalty attached to sucli mistake : 
— Held : there was a larceny of t}H‘ letters A:, 
money, & also a secreting of the letter’s within 
1 Viet. c. 36, 8. 26. — R. v. Wynn (1819), 2 Car*. A: 
Kir. 859 ; 1 Den. 365 ; T. & M. 32 ; 3 New H(‘ss. 
Cas. 414 ; 18 L. J. M. C. 51 ; 12 L. T. O. 8. 410 ; 
13 J. P. 53 ; 13 Jur. 107 ; 3 Cox, C. C. 271, C. C. R. 

9747. Property remaining in owner’s possession 
— Temporary removal for fraudulent purpose.] — It 
is not larceny for miners cm])loy(‘d to bring or*e 
t ;0 the surface, &- paid by the owners according to 
the quantity pi’odiice’d, to remove from tiro heaps 


cortaln HUin & coinpclliiir^ aiuii pay* 
ineiit, tliiH is Biiffiricnt to complete the 
olTeiice of larceny. ^ — -H. c. O'iJoNNi-a.L 
(1857). 28 L. T. O. S. 300.- IR. 

h. Taking book io copy con.- 

tents. \ — Au iiuiictineiit cIiiut'clI A. 
with Htealiiif between July 3, 1007, 
& Apr. 2, 1013, a book of rocipos of 


chemical Bcerets beloi:^inff to Iuh 
oniployei'H : — Held : takiiij^ of a book 
in order to copy its conttmta for au 
illegitimate puriroae waa theft although 
tluii'O might 1)0 no intention to re- 
tain the book.^ — -U.M. Advoca'J’K v. 
MacIvENZIK, L1013] 8. C. (J.) 107. - 
SCOT. 


— . — Taking j>mpcj‘ty d* I'eck- 
abandon Ing it. ] — Furt am. nsus 
ia not by the common law of the Cape 
(Colony a criminal offence ; though 
If a man takea away anything belonging 
to another & applies it to bis orvu 
purposes, & then abandons it with a 
recklesK disregard as to wlietlier it ia 
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Sect 1, — Larceny : Sub-sect, 7, B, <& : C,\ 

of other miners ore produced, by them, & add it to 
their own, in order to increase their wages, tlie 
ore still remaining in t he possession of the owners. 
— R. V, Webb (1835), 1 Mood. C. C. 431, C. C. R. 

Annotations: — Folld. H. v. Holloway (1848), 1 Don. 370; 
It. u. Poole (1867), Dears. & B. 345. 

9748. .] — A., who was in the employ 

of R., a tanner, took skins from a warehouse of B. 
to C., the foreman of B., at another part of the 
premises, pretending that he had done work on 
them for which he was to be paid. A. intended to 
return the skins to his master when he had been 
paid for his pretended work on them : — Held : no 
larceny, but an attempt to commit the misde- 
meanour of obtaining money by false pretence. — 
R. V, Holloway (1849), 2 Car. &; Kir. 942 ; 1 
Den. 370 ; 3 New Sess. Oas. 410 ; T. A M. 40 ; 18 
L. J. M. C. 60 ; 12 L. T. O. 8. 382 ; 13 J. P. 54 ; 
13 Jur. 86 ; 3 Cox, C. C. 241, C. C. R. 

Annotations : — Distd. K. v. Hall (1849), 1 Den. .381, Folld. 
R. V. Poole (1857), 7 Cox, C. 0. 373. Refd. K, v. Trobil- 
cock (1858), DearB. & B. 453 ; Kirkin v. .lonkliiB (1803), 
2 New Rep. 04 ; R. v. McGrath (1869), L. R. 1 C. C. R. 205. 

9749. .J — A. sold checks at the en- 

trance of a theatre. B. received the checks at an 
inner bar on admitting the bearers to the theatre, 
& deposited them in a box, which was kept locked. 
C., the lessee of the theatre, kept the key of this 
box, & to him A. liad to account for his receipts 
according to the number of checks found in the 
box. During the performance, A. <fe B. opened 
the box with a false key, took from it a number 
of checks, intending to restore them afterwards 
to C., but to avoid account ing to him for the money 
represented by the abstracted checks : — Held : no 
larceny of the checks. — R. v. Buyer A Smith 
(1849), 13 J. P. 138. 

Annotation : — Mentd. R. v. Rumball (1849), 13 J. P. 253. 

9750. .] — Prisoners, glove-finishers, 

took a quantity of gloves out of their master’s 
store, & placed them on a table with othei'S they 
had finished for him, fraudulently claiming pay- 
ment- as having finished them all : — HeM : they 
were not guilty of larceny. — R. v. Poole (1857), 
Dears. & B. 345 ; 27 L. J. M. C. 53 ; 30 L. T. O. H. 
158 ; 21 J. P. 775 ; 3 Jur. N. S. 1268 ; 6 W. R. 
65 ; 7 Cox, C. C. 373, C. C. R. 

Annotations : — Refd. R. v. Trebilcook (1858), 22 J. P. 112. 
Mentd. Linford v. Lake (1858), 3 H. & N. 27 C. 


9761. Property taken coming later Into owner’s 
possession — Taking for purpose of resale to owner.] 

— A., in B.’s employment, took fat from a loft of 

B. , a tallow molter, & brought it to B.’s candle- 
room, & placed it in the scale, & wished B. to buy 
it as fat sent by a butcher named R. B. refused 
to buy it, & A. ran away; — Held: a larceny, & 
the fact that the thief intended to induce the 
owner to buy his own fat, made no difference. — 
R. V , Hall (1849), 2 Car. & Kir. 947, n. ; 1 Den. 
381 ; T. & M. 47 ; 3 New Sess. Cas. 407 ; 18 
L. J. M. C. 02 ; 12 L. T. O. 8. 383 ; 13 J. P. 55 ; 
13 Jur. 87 ; 3 Cox, C. C. 245, C. C. R. 

Annotations : — ^Folld. R. v. Manning (1852), Dears. C. C. 21. 

Refd. R. V, Poole (1857), Dears. & B. 345. 

9752. .] — If a servant removes liis 

master’s good from one part of the premises to 
another, for the purpose of enabling another person 
to offer them to the master for sale as the goods of 
tliat third person, if this be done in pursuance 
of previous conceit & arrangement between them, 
both may be convicted of larceny. — R. v. Manning 
& Smith (1852), Dears. C. C. 21 ; 22 L. J. M. C. 
21 ; 20 L. T. O. S. 116 ; 16 J. P. 760 ; 17 Jur. 
28 ; 1 W. R. 40 ; 6 Cox, C. C. 86, C. C. R. 

9753. Taking for purpose of defrauding 

owner.] — A., a publican, was in the habit of issuing 
tickets i/O B., a contractor, who gave them to liis 
men. The men then received beer from A. in 
exchange for llie tickets produced by them. 
Prisoner, who was potjiian to A., took some of 
these tickets from tlie bar, wdiere they wore kept, 
with the intention of presenting them to the 
barmaid, A recoi\dng either mon(‘y or bet^r in 
change for them; — Semhlc : a larceny of the 
tickets. — R. v. Rxtmball (1849), 13 J. P. 253. 

9754 . Fraudulent taking of railway ticket.] 

— The fraudulent taking of a railway ticket for 
the purx^ose of using it to travel, & so defrauding 
the railway co., is larceny, although the ticket 
would, if used, be returned to the co. at the end 
of the journey. — R. v. Beecham (1851), 5 (’ox, 

C. C. 181. 

C, Claim of Hi {jld. 

9755. Claim of title.] — As this was only a claim 
of property by prisoner, the indictment could not 
be maintained (Lee, .L). — R. v. Smith (1732), 2 
Barn. K. B. 174 ; 91 E. R. 431. 


destroyed or not, & it is destroyed, be 
Tuay bo found guilty of theft. — R. v. 
Dikh (1884), 3 E. D. C. 436.— S. AF. 

.. Taking in course, of detection 

of crime .] — Tlie cleiiiont lucri causd Is 
not a'nocessary ingredient in the crime 
of theft. 

M., a native detective, was instructed 
to “ go with ” one B., suspected of 
heing a stock thief, “ in every thbig,” 
but to refrain from assisting. M. 
assisted in stealing & killing a calf, 
reporting the theft to the police im- 
mediately afterwards. In oonsequciico 
of his statement he was arrested & 
convicted of theft : — Held : there was 
no animus furandi on his part. — 
Maswana r. R. (1009), E. D. C. 352.— 
S. AF. 

PART XXXIV. SECT. 1, SUB- 
7.— C. 

m. General rule .] — The removal of 
property in the assertion of a l/ond fide 
claim of right unfounded in law & 
fact does not constitute theft. A 
colourable pretence to obtain or keep 
possession of property docs not avail 
as a defence. Whether the claim is 
bond fid4’. or not must bo determined 
upon all the circuinstances of the case, 


& a ct. ought not to convict unless it 
holds that the clabn is a mere pretence. 
— Aufan Ali V. R., [1916] I. L. R. 
44 Calc. 66.— IND. 

n. Direction to jury .] — Prisoner camo 
to prosecutor & demanded a pound 
which he had lent liim the day 
before. On prosecutor saying be had 
not got a pound prisoner drew a knife 
& I)laced it across prosecutor’s tliroat 
saying, “ I'll cut your throat if you do 
not give me the pound.’’ He thou 
snatched prosecutor’s watch & said, 
“ I’ve got your watch now ; you give 
mo the pound & I’ll give you the 
watch.*’ The watch was afterwards 
found by a constable in prisoner’s box. 
Three questions were left to the Jury 
(1) Did accused take the w'atch, 
intending at the time ho took it to 
keep it permanently as compensation 
for the pound ? (2) Did he take the 

watch intending to keep it only for a 
short time in the expectation that 
prosecutor would be induced thereby 
to pay the pound, & not with any 
intention of keeping it permanently 1 
(3) Did lie take it m order to induce 
prosecutor to pay, but intending to 
keep it permanently if he did not pay ? 
The jury answered the first ^ scKJOiid 


(lucstions in the negative, the third 
in the affirmative, & convicted 
prisoiiei : — Held : upon those findings 
the conviction must be quashed. The 
proper question to leave to the jury 
was wiiether prisoner took tho watch 
in the honest belief that he was en- 
titled to do so to secure his repayment. 
— -R. V. Georue (1890), 11 N. S. W, 
L. R. 373.— AUS. 

o. — — .] — Where prisoner charged 
with larceny sets up that ho took 
tho article under a claim of right, 
the question for the jury is whether 
he honestly believed the article to bo 
his & not whether he had reasonable 
grounds for so believing. — R. v. 
Nundaii, 11916] 16 S. R. N. 8. W. 482 ; 
33 N. 8. W. W. N. 196.— AUS. 

& . . ] — On the trial of an 

ctment for unlawfully taking & 
appropriating property with intent 
to defraud the proper direction to the 
jury is that they should acquit prisoner 
If they think he bond fide believed he 
had a claim of right in the jiroperty 
taken. — R. v. HoKaEMAN (1881), 20 
N. B. R. 529.— CAN. 

9766 i. Claim of title.] — It is im- 
material upon a prosecution for theft 
whether the possessor of goods taken 
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9756. -.] — ^A. had set wires in which game 
was caught ; B., a gamekeeper, found them, & 
took the game & wires for the use of the lord of the 
manor ; A. demanded them with menaces, & B. 
gave them up ; the jury found that A. acted under 
a bond fide impression that the game &- wires were 
his property : — Held : no robbery. — B. v. Hall 
(1828), 3 C. & P. 409. 

9757. .] — ^Where property is taken under a 

bond fide claim of title, in an open manner, such 
taking is not the subject of an indictment for 
larceny. 

A party had cut & carried away part of a tree, 
under a claim of right to do so, as a commoner, 
from the lord’s waste, in the presence of his game- 
keeper, & was convicted under 7 & 8 Geo. 4, c. 29, 
s. 39, for cutting, destroying, & damaging the 
same, Sd stealing the whole or the greater part 
thereof : — Held : the conviction was wrong. — 
R. V, Jenner (1829), 7 L. J. O. S. M. C. 79. 

9758. .] — W. sold & delivered a 1101*86 to 

G., & by way of payment bought two pigs of G. 
of about the same value, no money passing. W. 
then borrowed the horse from G. to race against 
C/., who won the race & claimed & took away the 
horse that W. rode : — Held : no evidence of any 
larceny of the 1101*86 by C. or W. — R. v. Carter 
(1883), 47 J. P. 759, C. C. R. 

97bd, .] — A bond fide belief by accused that 

he has a legal claim to property is a good defence 
to the charge of larceny thereof, & must be sub- 
mitted to the jury. — R. r. Clayton (1920), 15 
Cr. App. Rep. 45, C. C. A. 

9760. Belief in ownership.] — M erry v. Green, 
No. 9025, ante. 

9761. .] — Prisoner’s wife hired a bedstead 

at l.s*. per week, &. witliin a fortnight afterwards 
prisoner sold it to a broker, liis wife bi‘ing present 
at tlie sale. Two days after the sale the wife paid 
l.s*. for a w(jek’s hire, being all that was paid. 
Thei'c Wiis no evidence that prisoner knew that the 
b(*dstead had only been hired : — Held : a con- 
viction of prisoner for larceny could not be sus- 
tained. — R. V. Halford (1868), 18 L. T. 334 ; 
32 J. P. 421 ; 10 W. R. 731 ; 11 Cox, C. C. 88, 
C. C. R. 

9762. Retaking own property — Improper execu- 
tion by sheriff.] — On a trial for larceny of goods 
laid by the indictment in the lugh sheriff, the jury 
found that prisoner had taken certain goods 
wliich were in the possession of the sheriff, & that 
the goods taken were prisoner’s own property, & 
that the sheriff had seized them in an execution 
against prisoner’s wife, being under the impression 
that they were her goods : — Held : on these find- 
ings the verdict was one of not guilty. — R. v. 
Xnigiit (1908), 73 J. P. 15 ; 25 T. L. R. 87 ; 53 
Sol. Jo. 101 ; 1 Cr. App. Rep. 186, C. C. A. 

9763. Taldng money owed.] — A creditor having 
violently assaulted his debtor, ifc so forced him to 
give liim a cheque in part payment, &; having 


then again assaulted him, in order to force him to 
give him money in payment of the debt : — Held : 
as there was no felonious intent, he could not 
properly be convicted of robbery. — R. v, Hjem- 
MiNGS (1804), 4 F. & F. 50. 

9764. Taking property as security for debt.] — 
Upon an indictment for larceny, it appeared that 
prisoner had been entrusted by the wife of prosecu- 
tor to repair an umbrella. Aiter the repairs were 
fimshed, & it had been returned to prosecutor’s 
wife, a dispute arose as to the bargain made. 
Prisoner thereupon carried away the umbrella as 
a security for the amount alleged by him to be due 
for repairing it : — Held : if the jury were of opinion 
that the taking by prisoner was an honest assertion 
of his right, they were to find him not guilty, but 
if it was only a colourable pretence to obtain 
possession, then to convict him. — R. v, WADE 
(1809), 11 Cox, 0. C. 549. 

9765. Taking unconsumed ship’s rations.] — A 
number of seamen during a voyage agreed not to 
consume their rations supplied in accordance with 
Merchant Shipinng Acts i^nendment, 1900 (c. 48), 
s. 35, but to save a portion & take it home. AiJi)lt. , 
who wa« one of the number, took his share on 
arrival in port & when challenged by the dock 
police denied that he had any ship’s stores in his 
possession. On discovery of the rations in his 
bag ho explained that he had saved them during 
the voyage. He was prosecuted for larceny of 
his employer’s property & at the trial the magis- 
trate found on the evidence that good faith had 
been negatived by applt.’s conduct, & that, though 
it was not proved that the owners had given any 
notice that unconsumed rations were not to be 
taken ashore, applt. was well aware that the 
practice was not approved. Apjdt. was therefore 
convicted : — Held : the finding was not sufficient 
to establish mens rea on the part of applt. & the 
conviction must be quashed. 

Where a seaman does not consume all the pro- 
visions furnished to liim by the master of the ship 
in accordance with the Act, the property in the 
unconsumed provisions remfiins in the sliipowner 
(Shearman, .1.). — Mogan v. Caldwell (1919), 
88 L. J. K. B. 1141 ; 83 J. P. 23 3 ; 35 T. U. R. 
381 ; 1 7 U. G. R. 330 ; sub nom. Morgan v, 
Caldwej.l, 121 L. T. 148 ; 14 Asp. M. L. C. 437 ; 
20 (^ox, C. C. 425, C. A. 

9766. Retaking for benefit of former owner.] — R. 
V. Knight (1783 ), 2 East, P. 0. 510, 059. 

9767. Taking property in default of payment.]— 
A. sold a horse to B. There was a dispute between 
A. B. as t o tlie price at which the horse was sold, 
& eventually A., after rexjcated efforts to obtain 
what he said was owed to him by B., tlireatcncd 
to take the hoi’se back, & eventually did so. A. 
was convicted of larcenj\ The Ct.* of Criminal 
Appeal quashed the conviction on the ground that 
there was no proper summing uj) on the question 
of felonious intent,” & also no proper evidence 
of ” felonious intent ” to go to the jury. — R. v> 


larceuously has or has not the real 
right to them. Therefore, whei*e hay 
was taken by a person acting as care- 
taker of an Indian on lands part of an 
Indian reserve : — Held : it was im- 
material on a charge of theft, whether 
the Indian had a right to possession 
without a location title under Indian 
Act, R. S. C., 1906, c. 81, ss. 21, 22, 
or not, or whether the supermtendout 
of Indian affairs might have prevented 
the removal of the hay.— R. v. 
Reboning (1908), 12 O. W. R. 181 ; 

J. — ^VOL. XV. 


17 O. L. R. 23.— CAN. 

9755 ii. .] — Whore the offence 

that was alleged to Imvo heen com- 
mitted consisted of acts done under a 
claim of right in good faith entertained 
by accused, however erroneously, a 
criminal charge cannot he sustained. 
Whore, pending a dispute between 
accused & another person concerning 
the melwaram of the village, she re- 
moved, or caused her servants to 
remove, the produce, a charge of 
daooity could not he sustained . — Ex p. 


Kahaka. Naohiar (1866), 3 Mad. 254. 

— IND. 


q. Colourable pretence ], — The ques- 
tion whether a person chaigod with 
theft of property under Criminal Code, 
s. 347, from the holder under a liire- 
purchase agroomont, was acting with- 
out colour of right, is a question for 
tho Jury & should bo passed upon by 
them, even tliough tho taking was hy 
stealth & not authorised by the con- 
tract. — 11. V, COMEAU. (1914), 43 

N. 13. R. 177.— CAN. 


U 
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7, C. ; svib-sect, 8,^1.] 
y. PT 557^ (>.yVp^rRel^92 

0. C. A. 

9768. Colourable pretence not sufilcient.] — B. r. 

Wade, No. 9764, ante. 


Sub-sect. 8. — Larceny by Persons having 
PHYSICAL Possession only. 

A, By Servants. 

9769. Sale by servant without authority.]— The 

man who steals is a servant ; his possession is the 
possession of the master (IjORD LLalsbury, C.). — 
Farquharson Brothers & Co. v. King & Co., 
[1902] A. C. 325 ; 71 L. J. K. B. 667 ; 86 L. T. 
810 ; 51 W. B. 94 ; 18 T. L. R. 665 ; A6 Sol. Jo. 
584, H. L. 

Annotations : — Mentd. Hcrdman v. Wheeler, [1902] 1 K. B. 

361 ; Himiner v. Webster, [1902] 2 Ch. 1C3 ; Weiner v. 

Gill, Weiner v. Smith, [1906] 2 K. B. 674 ; Truman v. 

Attenborough (1910), 103 L. T. 218 ; Macmillan v. London 

Joint Stock Bank, [1917] 2 K. B. 439 ; Bradford v. Price 

(1923), 92 L. J. K. B. 871. 

9770. Taking master’s property to which accused 
had lawful access.] — R. v. Robinson (1755), 2 
East, P. C. 565. 

Annotation : — Refd. R. v. Reed (1854), 6 Cox, C. C. 284. 

9771. ,] — If a banker’s clerk be sent to the 

money room for money on a particular occasion 
& lie takes that opportunity of secreting money 
for his own use, he is guilty of felony. — R. v. 
Murray (1784), 2 East, P. C. 683 ; 1 Leach, 344. 
Annotation : — Refd. R. v. Thompson (1862), 32 L. J. M. C. 53. 

9772. .] — It is felony for the (‘.onfidential 

clerk of a mercljant to take a bill of excliange un- 
indorsod from the bill box, & convert it to his own 
use, although he was in the habit of transacting 
the cash concerns of the house from week to week ; 
for, as it had not been delivered to him for such 
purpose by his employer, it is a tortious taking 
from the possession of the master. — R. v. Chip- 
chase (1795), 2 East, P. C. 567 ; 2 Leach, 699. 
Annotation : — Refd. R. v. Watts (1850), 2 Den. 14. 

9773. .] — A banker’s clerk taking money 

from the till, intending to embezzle it, is guilty 
of felony, though the check of a customer is left 
in lieu of it, if that customer has really no cash 
in the banker’s hands, though both he & the 
banker may suppose he has, & if the check is 
draviui by the customer, not to pledge his own 
credit with the bank, or to draw out money of his 
own, but to draw out money prisoner falsely 
pretends to have had in his name. — R. v. Hammon 
(1812), Russ. & Ry. 221 ; 2 Leach, 1083 ; 4 
Taunt. 304 ; 128 E. R. 346, Ex. Ch. 

Annotations : — Refd. R. V. Brown (1856), 4 W. R. 250 ; 

R. V. Bramley (1861), Le. & Ca. 21. 

9774. Keeper of public hall.]-— A hall- 

keeper, appointed by the justices, is not bailee of 
any of the contents of the shire-hall, but is the 
servant of the inhabitants, & if he converts to his 
own use any of the property committed to his 
care, he may be indicted for larceny. — R. v. 
WiNBOw (1851), 5 Cox, C. C. 346. 

9775. What is reduction into master’s 


possession.] — If a comf actor purchase the cargo 
of a vessel laden with com, & send his servant 
with a lighter to fetch it from the ship in loose 
bulk, & the servant contrive to have a certain 
portion of it put into sacks by the meters on board 
the ship, & take the com so sacked feloniously 
away in the lighter, immediately from the ship, 
he may be indicted for stealing the property of the 
cornfactor, although it was never put into his 
lighter, or otherwise reduced into the cornfactor’s 
possession. — R. v. Abrahat (1798), 2 East, P, C. 
569 ; 2 Leach, 824. 

Annotations : — ^FoUd. R. v. Reed (1854), 6 Cox, C. C. 284. 

Refd. R. V. Johnson (i851), 5 Cox, C. C. 372. 

9776. *.] — If a cornfactor purchase a 
ship laden with corn, & send his lighter to fetch it 
from the ship to his wharf, a delivery of the corn 
on board the lighter, puts it into the possession 
of the cornfactor, although the lighterman never 
delivers it at the factor’s wharf. — R. v. Spears 
(1798), 2 Leach, 825. 

Annotations : — Folld. R. v. Reed (1854), 6 Cox, C. C. 284. 

Refd. R. V. Walsh (1812), 4 Taunt. 258 ; R. v. Johnson 

(1851), 5 Cox, C. C. 372. 

9777. -.] — R. V. Norval (1844), 3 
L. T. O. S. 243 ; 1 Cox, 0. C. 95. 

9778. .] — A had agreed to buy 

straw of B., & sent his servant, C., to fetch it. C. 
did so, &; put down the whole quantity of straw 
at the door of A.’s stable, which was in a courtyard 
of A., &; then went to A., & asked him to send some 
one with tlie key of the hayloft, which was over 
the stable, which A. did, & C. x)ut j^art of the straw 
into the hayloft, & carried the rest away to a 
public-house, & sold it : — Held : this carrying 
away of the straw by C’., if done with a felonious 
intent, was a larceny, & not an embezzlement, as 
the delivery of the straw to A. was complete when 
it was imt down at the stabler door. — K. v. Hay- 
ward (1844), 1 Car. & Kir. 518. 

9779. .] — A. was convicted on an 

indictment which charged him with stealing a 
piece of paper, the property of O. & otliers, his 
masters. O. & others were directors of the Globe 
Insurance Co., managed the affairs of the co., 
appointed, x)aid, controlb'd, & dismissed the 
clerks & other servants, & had the charge & 
custody of all the books & i)ai)ei's of the co. The 
co. had a drawing account with 11., & used to send 
then* pass-books every week to be written up, <fc 
their messenger went later to bring it back, when 
it was returned together with the cheques, etc., 
of the preceding week. A. was a salaried clerk 
in the office of the co., & also a shareholder ; it 
was his duty to receive the pass-book & vouchers 
from the messenger, & to preserve the vouchers 
for the use of the co. H. delivered the pass-book, 
containing among other things a certain cashed 
cheque for £1,400, to the messenger of the co., 
who delivered the book & cheque to A. in the 
usual way, & he thereupon fraudulently destroyed 
it : — Held : the cheque was the property of the 
directoi*s, & A., though a shareholder in the co., 
had no joint property in it ; he was guilty of 
larceny as a servant, inasmuch as the cheque when 
delivered into the custody of A. in the usual course 
of business, was constructively in the possession 
of the directors, who, under the circumstances. 


PART XXXIV. SECT. 1, SUB- 
SECT. 8.-~A. 

r. Takino property in collusion urith 
fellow servant.] — R. v. Clabk (1902), 
22 O. L. T. 90 ; 3 O. L. R. 176; 
5 Can. Crim. Cas. 235. — CAN. 


s. Taking money received for specific 
purpose — Part of larger sum. ] — A 
servant waa entrusted by his master 
with a £1 note to pay for an advertise- 
ment amounting to 12«. He returned 
the change to his master but appro- 
priated the balance to his own use : — 


If eld : the servant could not properly 
be convicted of larceny. — R. v. Irael 
(X869), 8 N. S.W. S. C. It. 138.— AUS. 

t. .] — The conductor of a train 

is merely the servant of the co. 
operating it, & has no interest in the 
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were his masters. — B. v. Watts (1850), 2 Den. 
14 ; T. & M. 342 ; 4 New Sess. Cas. 381 ; 19 
L. J. M. C. 192 ; 14 J. P. 399, 402 ; 14 Jur. 870 ; 
4 Cox, C. C. 336, C. C. B. 

Annotations : — Refd. R. v, Powell (1852), 5 Cox, O. C. 39(i ; 

R. V. Watts (1854), 2 W. R. 233 ; R. v. Smith (1855), 19 

J. P. 774 ; R. v. Morrison (1859), 8 Cox, C. C. 194 ; R. v. 

Lowrie (1867). 10 Cox, C. O. 388 ; R. v. Cooke (1871), 

L. R. 1 0. C. R. 295. 

9780. -.] — B. was sent by his master 
to the railway station for 10 cwt. of coals, which, 
being supplied, were placed in sacks, & put into 
the master’s cart. Prisoner was directed by his 
master to bring the coals to his house. On his 
way home, without authority, he disposed of a 
quantity of the coals to a third person ; — Held : 
the coals, when placed in the master’s cart, were 
in the master’s possession, & B. was properly 
convicted of larceny. — B. v. Beed (1854), Dears. 
C. C. 168, 257 ; 23 L. J. M. C. 25 ; 22 L. T. O. S. 
263 ; 18 J. P. 71 ; 18 Jur. 66 ; 2 W. B. 190 ; 
2 C. L. B. 607 ; 6 Cox, C. C. 284, C. C. B. 

Annotations : — Folld. R. v. Mallison (1902), 66 J. P. 503- 

Befd. R. V. Pratt (1854), 18 Jur. 539. 

9781. .] — Prisoner was employed by 

a banking co. to conduct a branch bank, & the 
whole of the duties of tJiat branch bank were 
discharged by him alone. His salary not only 
included payment for his services, but also for 
providing an office in his own house, where he 
carried on another business, for the purposes of 
the bank. In this office was an iron safe, provided 
by the bank, into which it was the duty of prisoner 
to put at night money which had been received by 
him during the day, & which had not been required 
for the purposes of the bank. The manager of 
the bank kept one key of this box & the prisoner 
anothei*. Prisoner furnislied weekly accounts of 
moneys received &; paid by him, showing the 
balance in his hands & of what notes, cash or 
securities tiiat balance consisted. In Sept. 1855, 
l)risoner’s accounts were audited & his cash found 
correct ; but, although for two years afterwards 
lie furnished the usual weekly accounts, no 
examination was during that time made of the 
balances appearing from those accounts to be in 
his hands. In Sejit. 1857, the manager having 
appointed a time for examining the cash in the 
hands of prisoner, he said he was about £3,000 
short in his cash, & handed over to the manager 
£755 105., which he said was all the cash he 
had left, & which sum he took from a drawer in 
the counter & not from the safe. He afterwards, 
when before the magistrate on a charge of em- 
bezzling the £3,000, said, “ I admit that 1 have 
taken the amount of money which appears in my 
weekly return dated Sept. 1857, &; entered as a 
deficiency of £3021 9s. 9d,” The judge advised 
the jury to convict prisoner of larceny, if they were 
satisfied that any part of the said sum of £3,021 
95. 9d. had at any time during the last two years 
been taken by prisoner from money which, having 
been received from customers, had before such 
taking been placed in the said safe, & included in 
the said weekly accounts : — Held : there was 
evidence that prisoner, as his duty was, placed in 
the safe money which had been previously received 
from customers ; he thereby determined his own 
exclusive possession of the money, & by afterwards 
taking some of such money out of the safe, animo 


furandi, he was guilty of larceny. — B. v. Wright 
(1858), Dears. & B. 431 ; 27 L. J. M. 0. 66 ; 30 
L. T. O. S. 292 ; 22 J. P. 71 ; 4 Jur. N. S. 313 ; 6 
W. B. 265 ; 7 Cox, C. C. 413, C. C. B. 

9782. Taking property entrusted for safe cus- 
tody.] — It is felony in a servant of the post office 
to steal a single bank-note from a letter com- 
mitted to his care. — B. v. Hassel (1730), 1 I^ach, 1. 

9783. .] — A servant entrusted with tho 

care of his master’s property, & who subsequently 
appropriates it to his own use, is guilty of larceny 
at the time he so disposes of it, «fe not at any 
previous time he may have intended to steal it, 
the principle of animus furandi not applying to the 
relation of master <& servant. 

A man can only be guilty of receiving goods 
when the goods were stolen previously (Patoeson, 
J.). — B. V. Boberts & Jackson (1848), 3 Cox, C. C. 
74. 

9784. Taking property delivered for specific 
purpose.] — A non. (1629), Jenk. 132 ; 145 E. R. 
93. 

9785. .] — B. V, Paradice (1766), 2 East, 

P. C. 565. 

Annotation: — Consd. R. v. Wilklus (1789), 1 Leach, 520. 

9786. .] — B V, Atkinson (1778), 1 Leach, 

302, n. 

Annotation : — ^Befd. R. v. Thompson (1862), 9 Cox, C. C. 

244. 


9787. .] — If a servant to whom goods have 

been delivered by his master to carry to a customer 
sell them & convert the money to his own use, he 
is guilty of felony, for the possession is not out of 
the master by such delivery. — R. v. Bass (1782), 1 
Leach, 251. 

Annotation : — Consd. R. v. Wilkins (1789), 1 Loacli, 520. 


9788. .] 

P. C. 566. 


Lavender (1793), 2 East, 


Annotations : — Distd. R. v. Curson (1848), 12 J. P. 664: 
R. V. Barnes (1866), 10 Cox, C. C. 255. 


9789. .] — Prisoner, occasionally employed 

as a clerk to prosecutors, having received from them 
a cheque on their bankers, payable to a creditor, 
for the purpose of giving it to the creditor, appro- 
priated it to his own use : — Held : larceny of the 
cheque. — B. v, Metcalf (1835), 1 Mood. C. C. 433, 
C. C. K. 

Annotations : — FoUd. R. v. Heath (1838), 2 Mood. G. C.i33. 

Distd. R. V. Barnes (1866), 10 Cox, C. C. 255. 

9790. -.] — It is larceny in the servant of 
the drawer of a cheque on bankers, to whom it is 
given to deliver to a third person, to appropriate 
the value to his own use. — R. v. Heath (1838), 
2 Mood. C. C. 33, C. C. R. 

9791. .] — A person hired to drive cattle to a 

particular place, who sells the same & absconds 
with the money, is guilty of stealing, though the 
intention to sell be not conceived till after taking 
possession of the cattle. — B. v. Jackson (1838), 
2 Mood. C. C. 32, C. C. R. 

9792. .] — A servant was sent with 65 . to 

buy 12 cwt. of coals ; he bought a smaller quantity, 
for which he paid 35. Sd.^ & appropriated I 5 . to 
his own use : — Held : a larceny. — B. v. Beaman 
(1842), Car. & M. 595. 

9793. .] — Prisoner, who was clerk to 

prosecutor, was indicted in three different counts 
for embezzling certain moneys belonging to his 


fared beyond collecting & accounting 
for them. If it bo once shown that he 
has in fact received them & has not 
turned them in to his employer, a 
primd facie case is established against 


him & the onus is shifted to his 
shoulders to account for his failure to 
turn over the money. — R. v. Calder, 
[19221 2 W. W. R. 65 ; 65 I). L. R. 387 ; 
37 Can. Ciim. Cas. 240.-~CAN. 


a. J — A boy in^the employ- 

ment of a book -seller who appropriated 
to his own use a blank note delivered 
to him by his master, in order that ho 
might get it changed & return with, & 

U 2 
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Sect I. — Larceny : Svh-secL S, A, <&: B,] 

master. The evidence showed that prisoner had 
received at different times several sums of money 
from prosecutor, a dealer in skins, for the purpose 
of purchasing skins. Prisoner obtained the skins 
on credit, & applied the money to his own use, but 
debited prosecutor in his day cash-book with 
several sums of money as having been paid for 
the skins. The jury found prisoner not guilty 
of embezzlement, but guilty of larceny : — Held : 
the conviction was wrong. 

If the conviction had been for embezzlement it 
would have been good (Lord Campbell, C.J.). — 
R. V, Goodenough G853), Dears. C. C. 210 ; 21 
L. T. O. S. 160 ; 17 J. P. 374 ; 1 W. R. 417 ; 1 

C. L. R. 509 ; 0 Cox, C. C. 206, C. C. R. 

9794. Taking property delivered for purpose of 

sale.] — A servant, who receives goods from his 
inaster on the master’s account, & wrongfully 
appropriates them, is not guilty of embezzlement, 
but of larceny. — R. v, Hawkins (1850), 1 Den. 
584 ; T. &. M. 328 ; 15 L. T. O. S. 307 ; 14 J. P. 

354 ; 14 Jur. 513 ; 4 Cox, C. C. 224, C, C. R. 

Annotations: — Reid. R. v, Goodenoiigh (1853), 1 C. L. R. 
509 ; R. V. Bottomley (1922), 87 J. P. 26. 

9795. Property delivered for purpose of sale — 
Conversion of proceeds.] — Prisoner, a servant of B., 
a horse-dealer, was sent by him to prosecutor to 
deliver a horse. Prosecutor asked prisoner to 
sell a pony for him to C. for £5, & not less. Prisoner 
took the pony to another person, sold it for £3, 
absconded with the money i—Held : the pony 
was in the custody of prisoner in the character of 
servant to prosecutor, & it was not in his posses- 
sion as bailee, & he was therefore guilty of larceny. 
— R. V, Stanbury (1847), 2 Cox, C. C. 272. 

9796. Delivery of money for specific purpose — 
Excessive sum obtained by fraud — Conversion of 
surplus.] — A servant whose duty it was to pay his 
master’s workmen, for this purpose to obtain 
the necessary money from his master’s cashier, 
fraudulently represented to the cashier that the 
wages due to one of the workmen were larger than 
they really were, & so obtained from him a larger 
sum than was in fact necessary to pay the work- 
men. He did this intending at the time to appro- 
priate the balance to his own use. Out of the 
sum so received he paid the workmen the wages 
really due to them, & appropriated the balance to 
his own use : — Held : whether the obtaining of 
the money in the first instance was larceny or 
obtaining money by false pretences, the money 
while it remained in prisoner’s custody was the 
property <fe in the possession of the master, <fc 
therefore the misappropriation of it by the servant 
was larceny. — R. v. Cooke (1871), L. R. 1 C. C. R. 
295 ; 40 L. J. M. C. 68 ; 24 L. T. 108 ; 35 J. P. 
423 ; 19 W. R. 389 ; 12 Cox, 0. C. 10, C. C. R. 

9797. Taking money received from another 
servant.] — The mistress of A. & B. authorised A. to 
coUect money which was due to her. A, received 
the money, & handed it over to B. to give to her 
mistress. Instead of doing so B. converted it to 
her own use. B. was not employed or authorised 
by her mistress to receive money : — Held : B. 

deliver the change to hlin, found guilty 
of theft. — H.M. ADVOCAiTfl v, Michie 
( 1839), 2 Swln. 319.— SCOT. 

b. .] — The appropriation by a 

clerk of a sum of money delivered to 
him with Instructions to pay it to the 
collector of excise for a wine license 
for his master, is theft, not breach of 
trust. — H.M. Advocate v. Field 
( 1838), 2 Swln. 24.— SCOT. 


was guilty not of embezzlement, but of larceny, 
& it w£is not necessary to show an animus furandi 
existing at the time of receiving the money, since 
B. had not the possession, but the custody only. — 
B. V . Raycropt (1849), 13 J. P. 183. 

9798. Permitting others to remove goods.] — 
Property, which prosecutors had bought, was 
weighed out in the presence of their clerk So 
delivered to their carter’s servant to cart, who let 
other persons take away the cart & dispose of the 
property for his benefit jointly with that of the 
other persons : — Held : the carter’s servant, as 
well as the other persons, was guilty of larceny at 
common law. — R. v, Harding (1807), Russ. & Ry. 
125, C. C. R. 

Annotation Refd. R. v. Reod (1853), Dears. C. C. 257, n. 

9799. Taking property for benefit of another.] — 

If a servant take liis master’s property & hand it 
over to another as a gift, it is as much a felony as 
if he sell it or take it to a pawnbroker’s &; pledge 
it.— R. v. White (1840), 9 C. & P. 344. 

Annotation : — Refd. Kirkin v. Jenkins (1863), 32 L. J. M. C. 

140. 

9800. Sale of property at less than authorised 
price.] — Prisoner had authority to sell goods for 
his master at certain marked prices ; without 
authority, he sold a pair of trousers at a price 
lower than that marked, So embezzled the money : 
— Held : not a larceny. — R. v. Brackett (1850), 
14 J. P. 418 ; 4 Cox, 0. C. 274. 

9801. Charge of larceny of cheque — Not sup- 
ported by proof of larceny of proceeds.] — Applt. 
was indicted for the larceny as a servaut of three 
cheques, di'awn by Ms employers So made payable 
to him, or order for the purpose of their being used 
in the discharge of their debts. For reasons of 
convenience applt. had opened a private account, 
out of wMch lie paid his employers’ liabilities, 
recouping liimself by paying into tMs private 
account moneys received on their behalf. He 
alleged that this practice was known to his em- 
ployers, So that it was in pui*suance thereof that 
he jiaid in the above-mentioned cheques. The 
employers proved facts showing that the proceeds 
of these cheques had been misappropriated to 
applt. ’s own use. In siunming up, the recorder 
directed the jury that they must be satisfied that 
applt. intended to So did deprive his employers 
of “ these three sums ” : — Held : a misdirection, 
as the jury ought to have been told that they must 
be satisfied that applt, had misappropriated the 
cheques themselves, & not the proceeds. — R. v. 
Hampton (1915), 84 L. J. K. B. 1137 ; 113 L. T. 
378 ; 24 Oox, C. 0. 722 ; 11 Cr. App. Rep. 117, 

0. C. A. 

9802. Obtaining master’s money by false ac- 
counts.] — A servant received money from his 
master, in order to pay the wages of certain work- 
people therewith, & in the book in wMch the 
account of the moneys so paid was kept by the 
servant, entries were found charging the ma-ster 
with more money than the servant had actually 
disbursed, but there was no pi^oof that he had 
ever delivered tins account to his master : — Held : 
this did not amount to larceny in the servant, — 
11. V , Buttjer (1846), 2 Car. So Kir. 340. 

the jurv are satisfied that lie stole the 
deficient money or any part thereof : — - 
Held : this sect, does not ajiply where 
the evidence of the general dofioloncy 
is disclosed hy the examination of 
books & entries kept & made by 
accused in conjunction with others. — 

R. V, Reaii (1916), 16 S. R. N. S. W. 
116 ; 33 N. S. W. W. N. 45.— AUS. 


9802 i. Obtaining moderns money by 
false accounts .] — On the prosecution 
of a person for larceny under Crimes 
Act, No. 40, 1900 (N. 8. W.), s. 161, as 
a clerk when the charge is in respect of 
money it is not necessary to prove the 
larceny of any spoclflo sum if there is 
proof of a general deficiency on the 
examination of the books of account 
or entries kept or made by accused & 
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9803 . farm bailiff, who was autho- 

rised to receive money & make payments on behalf 
of lus master, & who kept a book containing 
entries of such receipts & payments, which was 
from time to time examined by his master, made 
false entries in the book, giving himself credit, in 
several instances, for larger payments than he 
had in truth made, &, when the book was examined, 
received from his master a siun of £2 as the balance 
due to him upon that account : — Held : he was 
not guilty of larceny. — K. i \ Green (1854), 
Gcai^. C. C. 323 ; 22 L. T. O. S. 336 ; 18 J. P. 
104 ; 18 .Tur. 158 ; 2 W. 11. 261 ; 2 C. L. K. 603 ; 
6 Cox, 0. C. 296, C. C. R. 

9804 . .] — Prisoner was a miUer’s foreman. 

It was his duty to sell flour to customers, to enter 
the sales in a double check book, to give the 
customer's a copy of the entry, & retain the counter- 
foil for his master’s inspection, &; to enter in a 
cash book liis receipts & payments immediately 
upon their being made. Once a week there wiis a 
settlement of these books & accounts with his 
master. Upon a sale of some flour he received 
the money from the buyer gave her a receipt 
with a check taken from a book belonging to his 
master, but not from the regular book *, &, having 
fraudulently omitted to make any entry of the 
transaction, appropriated the money which he so 
I'eceived ; — Held : prisoner could not be convicted 
of a larceny of the flour. — R. v. Betts (1859), 
Bell, C. 0. 90 ; 28 I.. J. M. C. 69 ; 32 L. T. O. S. 
339 ; 23 J. P. 132 ; 5 Jur. N. 8. 274 ; 7 W. R. 
239 ; 8 Cox, C. C. 140, 0. C. R. 

9805 . .] — It was the duty of prisoner, who 

was clerk to prosecutoi's, to ascertain daily^ the 
amount of dock & town dues payable by prose- 
cutors on the exportation of their good.s, A, ha^ing 
received the money from prosecutors’ cash-keeper, 
to pay it over to those wlio were entitled to it. 
Prisoner falsely repre.sented that a sum of 
£3 10s. Ad. was duo on .a certain day, whereas in 
truth a sum of £1 3.s. only was due, cSi, having 
obtained the larger sum from the cash-keepei’, 
converted the difference to his own use: — Held: 
he was not guilty of larceny, but might have been 
convicted of obtaining money by false pretences. — 
R. V . Thompson (1862), Le. <!c Ca. 233 ; 1 New 
Rep. 66; 32 U. ,T. M. C. 57 ; 7 L. T. 393 ; 26 
J. P. 822 ; 8 Jur. N. 8. 1162 ; 11 W. R. 41 ; 9 
Cox, C. C. 222, C. C. R. 

Annotation: — Distd. K. r. Cooke (1871), L. 11. 1 C. C. R. 
295. 


9806. — It waa the duty of prisoner, a 

servant of prosecutors, to give out materials to be 
wi’ought up, & pay the workmen when the work 
was finished, &: for this purpose he received cash 
from his masters, & at the end of each week he 
accounted with them for sums so received & paid. 
The cash was kept by him, but he was not autho- 
rised to apply the money in any other manner. 
He paid C. 13s., & fraudulently charged his 
employers as having paid him 145. 8d. & appro- 
priated the l.s. Sd. to his own use ; — Held : he 
was guilty of larceny. — R. v. Low (1866), 13 L. T. 
642 ; 30 J. P. 85 ; 14 W. R. 286 ; 10 Cox, C. C. 
168, C. C. R. 

9807. .]— D . was indicted for larceny as a 

servant. He was groom in the service of iirose- 
cutor, & was supplied by his master with money 
to pay for the keep of the stallion of which he had 
the charge. In the course of his employment he 
stated that he had paid three sums of Is. 2d., 
7.S*. Ad., & Is. Qd. to P., which was untrue, & 
appropriated these sums to his own use : — Held : 
it was not larceny. 

D., not authorised to receive money by liis 
master, obtained £1 for & on account of his master 
from S., but not wliile in his employment ; he was 
never asked to account for it, nor did he admit 
that ho had received it : — Held : he might be 
convicted under Larceny Act, 1861 (c. 96), s. 68. — 
R. Ik Hartnell (1869), 20 L. T. 1020. 

9808. Collusive sale by servant In fraud of 
master.] — R. v. Hornby, No. 9577, a?ite. 

9809. .]— R. V . Tideswell, No. 9578, 

(tide. 

B. By Persons tciih bare (Jusiody. 

9810. Delivery for safe custody.] — If a bag of 

wheat is delivered to a warehouseman for safe 
custody, & he takes all the wheat out of the bag 
& disposes of it, it is larceny. — R. v. Brazier 
(1817), Russ. & Ry. 337, C. C. R. 

9811 . Delivery lor specific purpose.] — It is larceny 
for a person hired for the special purpose of driving 
sheep to a fair, to convert them to his own use, 
he having the intention so to do at the time of 
receiving them from the owner. — R. v. Stock 
( 1825), 1 Mood. G. 0. 87, C. C. R. 

9812. .] — -If A. ask B., who is not his 

servant, to put a letter in the post, telling him 
that it contains money, & B. break the seal 
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9810 i. Delivery for safe custody .] — 
Indiotinciit agrainst A. for tho larceny 
of two bank-notes. It appeared tliat 

rosecutor, being at an inn, put two 
ank-notes into tho hands of A., the 
innkeeper’s servant, desiring her to 
hold them for him, & paid liis reckoning 
to A., & departed, feavinff the notes 
in the hands of A. Shortly afterwards 
the prosecutor returned, & demanded 
the notes of A., wlio denied any know- 
ledge of them : — Held : the indict, inent 
for larceny was not sustained, A.'s 
conduct being more in the nature of a 
breach of trust than larceny, — R. v. 
Brennan (1840), 1 Craw. & B. 500. — IR. 

9811 i. Delivery for specific purpose .] 
— The charge was that accused, in 
Quebec, received a ring from S., with 
directions to hand it to a tliird person, 
& that Instead, ho converted it to his 
own use ; — Held : the ofleiico charged 
fell within the definition of ordinary 
theft in Code, s. 347, & not within 
8. 356. — R. V. Shyffeu (1910), 15 
W. L. R. 323.— CAN. 


981111. — '.1 — Prisoner, being a 
porter plying at a mail-coach office, was 
entrusted by the driver of the mail 
coach with a parcel containing bank- 
notes, which parcel he, prisoner, under- 
took to deliver to A. Prisoner did not 
deliver tho parcel to A., but absconded 
therewith : — Held : prisoner under the 
foregoing circumstances, was guilty of 
larceny ; & a felonious intention at the 
time of the original receipt of the 
parcel, was not essential to the com- 
idotlon of the offence. — R. v. Coluoun 
( 1840), 2 Craw. & I). 57.— IR. 

9811 ill. .] — When a gold-mining 

CO. let part of their mine on tribute, 
stipulating that no specimens were to 
b(' removed without the consent of 
their inspector, & the course of business 
was that the gold w^as removed by a 
person authorised on behalf of the co. 
to a hank, where it was assayed, & 
15 per cent, of the proceeds of tho 
crushing was to bo reserved to the 
CO., & the rest paid over to the tribu- 
ters : — Held : no property in the gold 
itself passed out of tho co. to the 
tributers, & one of them who fraudu- 


lently took away portions of gold was 
rightly convicted of larceny thereof 
on counts Jaying the property in the 
co. — R, V. Hawkins (1874), 2 C. A. 
367.— N.Z. 

9811 iv. .1 — Tlie teller of a bank 

who appropriates money entrusted to 
him in that capacity is guilty of theft. 
— H.M. Advocate v. Smith Sc Wishakt 
(1842), 1 Broun, 342.— SCOT. 

9811 V. .] — A master of a ship 

was found guilty of stealing oatmeal 
which had been put on board at K., 
in Scotland, to bo conveyed, under his 
charge to the proprietor at M., in 
England. — -H.M. Advocate Balziel 
(1842), 1 Broun, 425.— SCOT. 

9811 vi. .] — An inmate of a 

poorshousc, who, while on Icave- 
absence, apjiropriates tho clothes w^hlch 
ho is wearing belonging to tho parocliial 
board : — Held : rolovautly cliarged 
with theft, & tho poorsliouse was 
relevantly libelled as tho locnts In the 
circumstances. — H.M. Advocate v. 
Martin (1873), 2 Couper, 501 11 

Sc. L. R. 113.— SCOT. 
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Sect 1. — Larceny: Sah-secL 8, B,; svib-aecL 9, A, 

^ B, (a)J 

abstract the money before he puts the letter in 
the post, he is guilty of larceny. — R. v, Jones 
(1835), 7 C. & P. 151. 

9813. .] — If a person, not being the servant 

of the party who entrusts him, receive a parcel 
containing notes to take a coach office, & abstract 
the notes on his way there, & apply them to his 
own use, he is guilty of larceny. — R. v, Jenkins 
(1839), 9 O. & P. 38. 

9814. .] — Prisoner, who was not otherwise 

in prosecutor’s service, was employed by prose- 
cutor to drive six pigs from C. to U. On the way 
he left one at M.’s, stating that it was tired, & he 
told prosecutor that he had done so. Prosecutor 
told prisoner to go & ask M. to keep the pig for 
him. Prisoner w'ent to M.’s & sold the pig to 
M. : — Held : no larceny. 

If a man is allowed to have possession of a 
chattel, & he converts it to his own use, it is not 
larceny, unless he had an intention of stealing it 
when he obtained the possession of it ; but if he 
has merely the custody of a chattel, he is guilty 
of a larceny if he disposes of it, although he did 
not intend to do so at the time when he received 
it into his custody (Cxiessw^ell, J.). — R. v. Jones 
(1842), Car. & M. Oil. 

9815. .] — On the trial of an indictment for 

larceny as a servant, it appeared that prisoner 
lived in the house of prosecutor & acted as nurse 
to his sick daughter, prisoner having board & 
lodging & occasional presents for her services, but 
no wages. While prisoner was so residing, prose- 
cutor’s wife gave prisoner money to ixay a coal bill, 
which money prisoner kept, brought back a 
forged receipt to the coal bill : — Held : prisoner 
was not the servant of prosecutor, but tliis was a 
larceny of the money. — R. v. Smith (1844), 1 
Car. & Kir. 423. 

9816. .] — A. employed B. to take his barge 

from S. to E., & paid him liis wages in advance, 

gave liim a seiiarate sum of £3 to pay the 
tonnage dues. B. took the barge 10 miles paid 
tonnage dues to the amount rather under £2, & 
appropriated the remaining sovereign to his own 
use : — Held : a larceny. — R. v. Goode (1842), 
Car. & M. 582. 

Annotaiions : — Consd. R. v. Carson (1848), 12 J. P. 664. 

Apld. 11. V. Cooke (1871), L. R. 1 C. C. R. 295, Refd. R. v. 

Barnes (1866), 10 Cox, C. C. 255. 

9817. -l—If. a man who is hired to drive 

cattle sell them, it is larceny, for ho has the 
custody only, not the right to the possession. 
His possession is the owner’s possession, though 
he is a general drover, at least, if he is paid by the 
day. — R. v. M‘Namee (1832), 1 Mood. C. C. 308, 
C. C. R. 

AnnotcdioiiB Distd. R. v. Smith (1836), 1 Mood. C. C. 473. 

Dbtd. R. V, Hey (1849), 2 Car. & Kir. 983. 

9818. -.] — -If the owner of goods employs a 

person, not in liis service, to take them to a par- 
ticular place, shows them to a customer, & bring 
them back, without authorising him to sell them 
to, or leave them with the customer, & he, instead 
of taking the goods to the specified place, sell 
them for his own advantage, he will be guilty of 
larceny, inasmuch as the felonious intent came 


upon h im at a time when he had the custo^ only, 
& not the possession, of the goods. — R. v* Harvey 
(1840), 9 C. & P. 353. 

Annotation : — Refd. R. v. Middleton (1873), L. R. 2 C. C. R. 

38. 

9819. Conversion by sheriff of goods lawfully 
seized.] — R. v. Eastall (1822), 2 Russell on 
Crimes & Misdemeanours, Sth ed. 1228. 

Annotation: — FoUd. R. v. Moody (1850), 14 J. P. 578. 

9820. Delivery for temporary purpose — Owner 
remaining present.] — R. t\ Thompson, No. 9551, 
ante. 

9821. Delivery amounting to bailment not 
Included.] — drover of cattle was employed by 
a grazier to drive eight oxen to L. His instruc- 
tions were, that if he could sell them on the 
road, he might ; & those he did not sell on the 
road, he was to take to a particular salesman in 
the S. market, who was to sell them for the 
grazier. The drover sold two on the road, & 
instead of taking the remaining six to the sales- 
man, drove them himself to S. market, & sold 
them there, & received the money, which he 
axiplied to his own use : — Held : he could not be 
convicted either of larceny or embezzlement. — 
R, V. Goodbody (1838), 8 0. & P. 065. 

Annotations: — Refd. R. v. Tite (1861), 8 Cox, C. C. 458; 

R. u. Barnes (1866), 35 L. J. M. C. 204 ; R. v. Middleton 

(1873), L. R. 2 O. G. R. 38. 

9822. .] — Prisoner, a drover, was employed 

by A. &. B. to deliver pigs to C. at L., &- to bring 
back to A. & B. such price as C. should give for 
them. No instructions were given to prisoner as 
to what he was to do with tliem, if C. refused to 
buy them. No bargain was made between A. & 
B. & iirisoner as to his remuneration for the job ; 
but the custom of the trade was to pay for such 
jobs by the day ; nor was anything said as to 
prisoner’s right to take cattle from any other 
yjorson at the saiue time ; but by the custom of 
the trade he would have had such right. On his 
arrival at L., C. was from home, & his wife refused 
to take the pigs ; prisoner thereupon sold th(i 
pigs to another poT*son in the market, & absconds 
with the purchase-money : — Held : not ^ilty < 
larceny, as at the time of receiving the pigs froi 
the owners he was not their servant ; but by th 
receipt became a bailee, k, at that time had no 
intention of stealing. — R. v. Hey (1849), 2 Car. & 
Kir. 983 ; 1 Den. 602 ; T. & M. 209 ; 4 New 
Mag. Cas. 26 ; 14 L. T. O. S. 314 ; 13 J. P. 809 ; 
14 Jur. 154 ; 3 Cox, C. C. 582, C. C. R. 

Annotation: — Refd. R. v. Gibbs (1855), 24 L. J. M. C. 62. 

Larceny by bailee .] — See Sect. 9, post 


Sub-sect. 9. — Larceny by a Bailee. 

A, Who may be a Bailee, 

See, generally. Bailment, Vol. III., pp. 53 etseq, 
9823. Married woman.] — Wliere husband & wife 
were jointly indicted for larceny under the bailee 
clause, & it was proved that they took charge of 
the i^roperty, but the wife alone disposed of it 
afterwards : — Held : neither could be convicted ; 
the wife, because she could not be a bailee ; the 
husband, because he was not proved to have taken 


PART XXXIV. SECT. 1, SUB- 
SECT. 9.— A. 

c. Surgeon of ship."] — A surgeon 
superintendent of an immigrant ship 
signed requisitions to the captain for 
medical comforts put on board by tlio 


charterers, to be delivered to persons 
named in the requisitions. On several 
occasions he sold such comforts to the 
passengers, & appropriated the pro- 
ceeds : — Held : under Passengers Act, 
18 & 19 Viet. c. 119, 8. 43, \mlch pro- 
vides that such medical comforts are 


to be in the charge of the medical 
practitioner to be used at his discretion, 
the surgeon was a bailee of those 
articles, & was properly convicted of 
larceny as a bailie under Larceny Act, 
1867, 8. 3. — R. V. WiLMSUUBST (1874), 
2 C. A. 361.— -N.Z. 
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part in the conversion. — R. v, Denmour (1861), 
8 Cox, C. C. 440. 

9324. .] — Prosecutor delivered to prisoner, 

a married woman, a box containing money to be 
taken care of. Prisoner stole the money, her 
husband being entirely innocent in the trans- 
action : — Held: she was either guilty of simple 
larceny, or she was a bailee, & guilty of larceny as a 
bailee under 20 & 21 Viet. c. 54, s. 4. 

Senible : although she could not enter into a 
contract of bailment, being a married woman, she 
might, nevertheless, become a bailee within the 
meaning of the Act, by licence. — R. v, Robson 
( 1861), Le. & Ca. 93 ; 31 L. J. M. C. 22 ; 5 L. T. 
402 ; 26 J. P. 179 ; 8 Jur. N. S. 04 ; 10 W. R. 
61 ; 9 Cox, C. C. 29, C. C. R. 

Annotation : — ^Refd. R. v. McDonald (1885), 15 Q. B. D. 

323. 

9825. Infant — Contract void through infancy.] — 

An infant over fourteen years of age fraudulently 
converted to his own use goods which had been 
delivered to him by the owner under an agreement 
for the hire of the same : — Held : he was rightly 
convicted of larceny as a bailee of the goods under 
Larceny Act, 1861 (c. 96), s. 3. — R. v. McDonald 
( 1885), 15 Q. B. D. 323 ; 52 L. T. 583 ; 49 J. P. 
695 ; 33 W. R. 735 ; 1 T. L. R. 501 ; 15 Cox, C. C. 
757, C. C. R. 

Annotation : — Mentd. R. v. Ash well (1885), 16 Q. B. D. 190. 

9826. Licensee.] — R. v. Robson, No. 9824, 
ayde, 

9827. Property taken with qualified consent 

of owner.] — Prosecutor, being somewhat tipsy, lay 
on the ground partly asleep, & while in that state 
saw prisoner take his watch out of his pocket, 
which he took no steps to prevent, believing that 
prisoner, witli whom he had been accpiainted for 
some time, was acting solely from friendly motives : 
— Held : this evidenc(i would not support a charge 
of larceny at common law, but disclosed a sufficient 
bailment to bring the case within 20 k> 21 Viet, 
c. 54, s. 4. — R. V, Reeves (1859), 5 Jur. N. S. 716. 

9828. Employee — Offence punishable sum- 
marily.] — Prosecutors, boot & shoe manufacturers, 
gave out to their workmen leather mateiials 
to be worked up, which were entered in the men’s 


books & charged to tbeir debit. The men might 
either take them to their own homes to work up, 
or work them up upon prosecutors’ premises ; but 
in the latter cases they paid for the seats provided 
for them. When the work was done, they received 
a receipt for the delivery of the leather & materials 
& payment of the work. If the leather & materials 
were not redelivered, they were required to be 
paid for. Prisoner, D., was in prosecutors’ employ, 
& received materials for twelve pairs of boots ; 
he did some work upon them, but instead of 
returning them, sold them to prisoner, W. These 
materials were entered in prosecutors’ books to 
D.’s debit, but omitted by mistake to be entered 
in D.’s book \-~Held : D. could not be convicted 
of larceny as a bailee, under 24 & 25 Viet. c. 96, 
s. 3, as the offence of which he had been guilty was 
punishable summarily under 13 Cleo. 2, c. 8. — 
R. V , Daynes & Warner (1873), 29 L. T. 468 ; 
38 J. P. 5 ; 12 Cox, C. 0. 514, C. C. R. 

9829. Managing director of company.]— R. v. 
Grubb, No. 10,317, post. 

B. Nature of Offence. 

(a) lu General. 

See, geyierally. Bailment, Vol. III., pp. 53 et seq. 

9830. Conversion must be inconsistent with 
bailment.] — To sustain a charge of larceny by a 
bailee it is necessary to prove some act of con- 
version inconsistent with the purposes of the 
bailment. — R. v. Jackson (1864), 9 Cox, C. C. 
505. 

Annotation Mentd. R. v. Wakeman (1912), 8 Cr. App. Rep. 

18. 

9831. Conversion must be fraudulent—Pledglng 
of goods bailed — Intention to redeem.] — R. v. W ynn. 
No. 9740, ayiic. 

9332 . Refusal to return goods b^led.]—A 

refusal to return to the owner a thing bailed, may, 
if the intention be fraudulent, amount to larceny 
by a bailee. — R. v. Wakeman (1912), 8 Cr. App. 
Rep. 18, C. C. A. 

9833. Sale with right to re-purchase.]— A. 

delivered two brooches to prisoner to sell for him 
at £200 for one & £115 for the other, prisoner 


PART XXXIV. SECT. 1, SUB- 
SECT. 9.— B. (a). 

d. Necessity for proof of hailmcni.] 
— A., lintliiig a man iuseneiblo, took 
8omo money from him with the bond 
lidc intention of keeping it for him 
but afterwards with intent to defraud 
converted it to his own use : — Held : 
A. could not he convicted of larceny 
as a bailee under 22 Viet., No. 9. — R. 
V. Kigbey (1863), 2 N. S. W. S. C. R. 
176.— AUS. 

e. .] — L. was convicted of 

larceny as a bailee of a promissory 
note. L. called at K."s store & asked 
for an order for goods, & K. gave liim 
an order for goods to the value of 
£54 10s. L. then asked K. for a 
promissory note as ho was going to B. 
that evening : L. said ho put in the 
goods much cheaper than before, & he 
wanted the note ; K. said, “ If I give 
you this note will you forward the 
goods at once ?** li. replied, “ I will.*' 
K. then said, “ Should you not do so 
I request you to forward the promis- 
sory note at once." L. said ‘‘ Yes," 
then took out a blank form of promis- 
sory note & wrote on it & handed it 
to k. to sign. K. signed it & gave it 
to L. The note was not stamped when 
handed to K. & there was no evidence 
to show at what time It was stamped. 
K. swore L.*s name was on the note 
when he signed it. The goods were 


never forwarded by L. & subsequently 
the note was passed at L.'s request to 
his credit by B. to whom prisoner had 
been previously indebted. K. wrote to 
L. for the return of the note & received 
one similar from L. : — Held : there 
was no bailment, & no case to go to 
the jury. — R. v. Levy (1871), 2 

Q. S. C. R. 166.— AUS. 

f. Or neglect to obey man- 

date.] — To constitute larceny as a 
bailee within the moaning of Act No. 
233, 8. 64, it Is necessary to prove the 
bailment to accused by the owner of 
a particular specific chattel, or a 
nogloct to obey the mandate which 
accompanied the bailment of that 
particular article. — R. v. Hknnblly 
(1888), 14 V. L. R. 59.— AUS. 

g. Where fraudulent conversion takes 
place.] — IMsoner received from prose- 
cutor, in Westmorland, a quantity of 
boots & shoes to be sold on com- 
mission ; he took thorn to Kent, where 
ho resided, & then to Gloucester, whore 
he sold them, & fraudulently appro- 
priated the money to his own use. On 
an Indictment for larceny in Kent, 
under 27 Vlot. c. 6, s. 1, the jury wore 
unable to agree whether prisoner 
fraudulently intended to appropriate 
the property in Kent or not until he 
had sold it lu Gloucester : — Held : he 
could not be convicted on the indlot- 


[lont. — R. V. ColiMiKK (1865), N. B. 
)ig, 229.— CAN. 

h. Conversion must be fraudulent — 
hilvuge ,.] — The owners of a wrecked 
hip gave her up to prosecutors, an 
association for the protection of 
crocked property. The association 
.dvertisod for divers to save the cargo, 
ieft.'s father cuntracted to save the 
largo, & sent it to Liverpool, for a 
►ereentage upon the goods saved, 
left, wont to the wreck, took posses- 
ion of it, & saved part of tlie cargo. 
Vhilo at the wreck he wrote letters 
taring that he was in possession of it, 
c stating what ho had saved. I’ortions 
if the cai^o so saved he sold, & appro- 
►riated the proceeds to his own use. 
lo was indicted for larceny, as a 
lailee, under Larceny Act, 1861 
c. 96). fi. 3. The judge told the jury 
hat, if they were satisflod that deft, 
raudulently took & converted the 
►roperty to his own use with the intent 
if depriving the owners of it, they 
lught to find him guilty. The jury 
lonvicted deft. //dd .* ho was pro- 
>crly convicted.— R. v. Clegg (1869), 

. R. 3 C. L. 166.— IR. 

H^ale of cattle.] — Accused 

vas indicted for tho crime of theft, 
n that he did wrongfully & unlawfully 
teal ten head of cattle. Tho jury 
ound him " guUty of theft of two 
sattle by fraudulent sale thereof, which 
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was to have them for a week for that purpose ; 
but two or three days’ grace might be allowed. 
After ten days had elapsed prisoner sold them, 
with other jewellery for £250, but arranged with 
the vendee that he might redeem the brooches for 
£110 before Sept. : — Held : this amounted to a 
fraudulent conversion of the brooches to his own 
use by a bailee within Larceny Act, 1861 (c. 90), 
s. 3. — B. r. Henderson (1871), 23 L. T. 628 ; 
35 J. P. 325 ; 11 Cox, C. C. 593, C. C. R. 

9834. Intention to repay not a defence.] — A 

caiTier, who, receiving money to procure goods 
obtained & duly delivered the goods, but fraudu- 
lently retained the money, convicted of larceny 
under 20 & 21 Viet. c. 54, s. 4. 

If prisoner had appropriated tlie money to his 
own use, & he did so fraudulently, he would be 
guilty of larceny, under the Act, even although 
at the time he so appropriated it he might have 
hoped or expected that he would be able to 
repay it, but if he had lost it, or had not appro- 
priated it fraudulently, he must be acquitted 
(Krle, J.).— K. v. Wells (1858), 1 F. & F. 109. 

9835. Fact of conversion prim& facie fraudulent.] 
— Primd facie the conversion of a bailed chattel 
by sale is fraudulent ; the onus of proving the 
transaction a loan is on the bailee. — It. v. Price 
(1913), 9 Or. App. Rep. 15, C. C. A. 

(h) Forms of Bailment, 

See, generally, Baiijment, Vol. III., pp. 51 
et seq, 

9836. Money to buy goods — Conversion of 
money.] — R. v. Wells, No. 9834, ante, 

9837. .] — Prisoner was employed by 

prosecutor to fetch coals from C. Before each 
journey prosecutor made up to prisoner £24, out 
of which he was to pay for the coals, keep 23a. for 


himself, & if the price of the coal, with the 23s,, 
did not amount to £24, to keep the balance in 
hand to the credit of the next journey. It was 
prisoner’s duty to pay for the coal as he obtained 
it with the money received from prosecutor. On 
Mar. 20, prisoner had a balance of £3 in hand, & 
prosecutor gave him £21 to make up £24 for the 
next journey. Prisoner did not buy any coal, but 
fraudulently appropriated it : — Held : a conviction 
of prisoner for larceny of the £21 as a bailee was 
right.— R. V. Aden (1873), 29 L. T. 467 ; 38 J. V. 
4 ; 12 Cox, C. C. 512, C. C. R. 

Annotation : — FoUd. R. v. Tonkinson (1881), 44 L. T. 821. 

9838. Conversion of goods.] — Prisoner was 

entrusted by prosecutor with money to buy a 
load of coals which were to be brought to prose- 
cutor’s by prisoner in his own cart, prisoner being 
paid for his services including the use of his horse 
& cart. He bought a load of coals in his own 
name, & on the way to prosecutor’s abstracted a 
portion of the coal & converted it to his own use, 
delivering the rest of the coal to prosecuter as 
& for the whole load : — Held : he was rightly 
convicted of larceny as a bailee. — R. v, Bunkall 
( 1864). Lo. & (^a. 371; 3 New Rep. 492; 33 
L. .1. M. C. 75 ; 10 Jur. N. 8. 216 ; 12 W. R. 414 ; 
9 Cox, C. C. 419, C. C. R. 

Annotation : — Reid. U. v. Holloway Governor, Ex p. George 

(1897), 13 T. L. R. 583. 

9839. Goods for sale — Conversion of goods.] — R. 

V, Henderson, No. 9833, ante, 

9840. .j — A iraveller was entrusted 

with pieces of silk to carry about with him for sale 
to such customers as he might procure. It was 
his duty to send by the next post after sale the 
names & addresses of the customers to whom any 
might have been sold, & the numbers, quantities, 
ifc prices of the silk sold. All goods not so 
accounted for remained in his hands, & were 
counted by his employers as stock. At the end of 


cattle had been entrusted to him for 
safe keeping.’* On a question reseived 
as to whether the verdict could bo 
sustained as a verdict of guilty under 
the indictment, the conviction was 
confirmed. — R. v. Maittroos Jan 
(1899), 16 S. C. 361 ; 9 C. T. K, 378 — 
S. AF. 


PART XXXIV. SECT. 1. SUB- 
SECT. 9.— B. (b). 

1. Money for specific purpose — Con- 
version of money, \ — Prosecutrix gave 
a Bpeciflo sum of money to pris- 
oner directing him to pay it to a solr. 
in satisfaction of a bill of costs due 
by her to this solr. ; prisoner applied 
it to his own use : — Held : he was 
properly convicted of larceny as a 
bailee under Act No. 233, s. 64. 

Wherever a specific sum of money, 
or any property representing money, 
is delivered to a person with an 
expi'ess or implied mandate cither to 
return the same or to apply it in a 
specific way directed by the bailor, & 
the money is accepted by the bailee 
on these terms, & he nevertheless 
applies it fraudulently to his own use, 
he is guilty of larceny as a bailee 
within the meaning of Act No. 233, 
8. 04. — R. V, Mason (1890), 16 V. L. R. 
327 . AUS. 

ui. ^ ] — auctioneer 

or commission agent when acting as 
agent for the sale of property receives 
money as a deposit from the purchaser 
& fraudulently converts the same to 
his own use ho Is guilty of larceny. — 
(1894), 15 N. S. W. L. R. 

Upon an Indict- 


ment for stealing monej', the property 
of certain persons composing the firm 
of the A. CO., it appeared that the 
agent of the co. in M. delivci-ed two 
parcels containing ^886, which had 
been sent by one, K., addressed to 
K, & S, at M., to prisoner to deliver, &. 
that he appropriated them to his own 
use : — Jielct ; money is property, of 
which a person can 1)0 a bailee so as to 
make him guilty of felony, if he appro- 
priates it to his own use. — 11. v, Massey 
(1863), 13 C. P. 484.— CAN. 

o. .] — Prisoner, being the 

agent of the A. co., in I., received 
a sum of money which had been col- 
lected by them for a customer, & put 
it into their safe, but made no entry 
in their books, of its receipt, as it was 
his duty to do, & afterwards absconded 
with it to this I’lovince, where he w^as 
arrested Held : he was guilty of 
larceny. — U. v. Hknnessy (1874), 35 
U. C. R. 003.— CAN. 

p. .1 — In an indictment 

charging alternatively theft & broach 
of trust, it was stated in that part of 
the minor which related to the charge 
of theft that the panel, being a law- 
ageni/, & having boon entrusted by a 
client to uplift a sum belonging to 
him, deposited in bank, for the special 
purpose of investing the same in herit- 
able security, did then steal & theftu- 
ously away take the smn ; — Held : 
this was a relevant charge of theft. — 
Loud Advocate v, Wohmald (1876), 
3 R. (Ct. of Sess.) 24 ; 13 ISc. L. R. 
400.— SCOT. 

q. Money from coUcctio7i of rents 
— Conversion of money,] — An agent 
having general authority under power 
of attorney to act for his principal, & 


among other things to collect rcnls 
from time to time, as they became due, 
with instructions to make certain pay- 
ments on behalf of his principal, out 
of the moneys received, & account for 
the balance every three months, con- 
tinued for a period of several years to 
receive the rents Sc to make payments 
from time to time on his principal’s 
behalf, but neglected altogether to 
comply with the instructions as to 
accounting, & fraudulently appro- 
priated to his own use the balances 
which should have been paid over to 
his pilncipal : — Held : no w'as not 
liable under Crimes Act, 1900, s. 125, 
to be convicted of larceny as a bailee 
of the sum of money representing the 
balance due from him to his principal, 
— Slaitery V, R. (1905), 2 C. L. R. 
546.— AUS. 

r. Cheque for payment — Conver- 
sion of proceeds ,] — Prisoner was con- 
victed on an information charging him 
with stealing certain cheques the 
property of Inc Queen. Ho w'as clerk 
in the commissariat dept., & it was his 
duty to make out cheques for military 
pensions, get them signed, & deliver 
or forward them in due course to the 
ensioneis. It was proved that he 
ad appropriated three of these to his 
own use. At the trial the Crown 
prosecutor contended that prisoner 
could be convicted either at common 
law or under Bailee Act, 22 Viet. 
No. 9, & the Judge so held & directed 
the jury : — Held : conviction w^as good, 
prisoner being guilty of larceny at 
common law though not as bailee ; 
cheques not being “ goods & chattels ’* 
within the meaning of English Bailee 
Act, Larceny Act, 1861 (c. 06), s. 3, 
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each half year it was his duty to send in an account 
for the entire six months, & to return the unsold 
silk. Within six months after four pieces of silk 
had been delivered to him, the traveller rendered 
an account of the same, &; entered them as sold 
to two persons, with instructions to his employers 
to send invoices to the alleged customers. It 
turned out that this was false, &; that he had 
appropriated the silk to his own use : — Held : 
he could be properly convicted of larceny as a 
bailee. — R. v, Richmond (1873), 29 L. T. 408 ; 12 
Cox, C. C. 495, C. C. R. 

984-1. Conversion of proceeds.] — Prose- 

cutor gave a mare of his into the care of prisoner, 
telling him that it was to be sold. Prosecutor did 
not go himself to sell his mare, but sent his wife, 
who went to where prisoner was & saw him riding 
the mare about a horse fair, & sell her to a third 
party, & receive on such sale some money. 
Prosecutor’s wife after such sale asked prisoner to 
give her the money, saying she would pay his 
expenses ; this prisoner declined to do, &; eventu- 
ally he absconded with the money & without 
accounting. Prisoner was convicted of larceny : — 
Held : there was evidence that prisoner was a 
bailee of the money thus paid to him, & the 
conviction could be supported. — R. v, De Banks 
(1884), 13 Q. B. D, 29 ; 53 L. J. M. 0. 132 ; 50 
L. T. 472 ; 18 J. P. 470 ; 32 W. R. 722 ; 15 Cox, 
C. C. 450, C. C. R. 

Annotation : — Folld. IL v. Holloway Governor, J^xp. Gcorgo 

(1897), 13 T. L. P. 583. 

9842. — .] — Meakin V, Be Rougemont 
(1923), 155 L. T. Jo. 433, C. A. 

9843. Goods for delivery — Conversion of goods.] 
— A carter was employed by the owner of a cargo 
of coals to go & load the coals from the vessel 
deliver specified quantities to persons whose 
names were on a list given to the carter. He sold 

& corresponding Colonial Bailee Act, 

‘J*J Viet. No. 9, H. 1. — U. r. Goodwon 
(1871), 10 N. S. W. S. C. It. .53.— AUS. 

s. ■ — — .] — A cheque for £44(S 

10#. wuH Hout to prisoner, a solr., 
hy liis client with direction that aft-er 
retaining the m of £5 13s. prisoner 
was to pay cy ?r the balance for a 
eortaiii specific.* purpose. The cheque 
was payable to prisoner or Iii.s order. 

Prisoner indorsed the cheque t.o a 
creditor of his, to whom he owed £110 
in payment thereof, & received from 
the creditor his cheque for the balance, 

£336 10#., which he kept for liis own 
UBO : — //eld : there was evidence for a 
jury tliat prisoner had improperly con- 
verted the clioque to his own use & 
could be found guilty of larceny as a 
bailee of the cheque. — 11. u. (jEake 
( 1896), 22 V. L. It. 313.— AUS. 

request of 

prosecutor, a public servant, jirisoner 
liad on several occasions presented to 
the sub -treasurer a salary abstract for 
jirosecutor’s monthly salaiy, & had 
obtained a clieque for the amount & 
caslied such cheque for prosecutor at 
tlio bank. On one occasion prisoner, 
as the case alleged, converted the 
cheque to ids o\vn use : — //eld : there 
was sufficient evidence to support au 
indictment for larceny of the cheque 
by a bailee. — R. v. Fletcher (1869), 

1 C. A. 309.— N.Z. 

a. Larceny of piece 

of paper. 1 — The information charged 
prisoners with stealing a valuable 
security, & also a piece of paper. The 
evidence showed that they liad stolen 
a cheque entrusted to them as bailees. 

.Jury found them guilty under ciiair- 
man’s direction of stealing a piece of 
paper : — ReXd : prisoners were rightly 
convicted. — R. v. Daley & Smith 


two of the loads of coals fraudulently, & appro- 
priated the moneys to his own use : — Held : 
indictable for stealing the coals of the persons who 
employed him to load & deliver. — R. v. Davies 
(1866), 14 L. T. 491 ; 30 J. P. 390 ; 14 W. R, 679 ; 
10 Cox, C. 0. 239, C. C. R. 

9844. Goods for purpose of raising loan — Con- 
version of goods.] — R. V. Meyer (1908), 99 L. T. 
202 ; 24 T. L. R. 620 ; 21 Cox, C. C. 673 ; 1 Cr. 
App. Rep. 10 ; 72 J. P. Jo. 256, C. C. A. 

Annotations : — Refd. R. v. O’Sullivan (1908), 1 Cr. App. Rep. 
35. Mentd. R. v. Coleman (1908), 24 T. L. R. 798 ; R. v. 
Mortimer (1908), 24 T. L. R. 745 ; R. v. 'SVann (1912), 7 
CT. App. Rep. 135. 

9845. Conversion of proceeds.] — The 

evidence showed that a loan was raised on a bond 
by a person authorised so to raise the loan, & that 
there was a fraudulent appropriation by him of the 
money so raised : — Held : the evidence amounted 
to evidence of larceny by a bailee under sect. 3 of 
Larceny Act, 1861 (c. 96). — R. v. Holloway 
Prison (Governor), Ex p. George (1897), 66 
L. J. Q. B. 830 ; 77 L. T. 247 ; 13 T. L. R. 583 ; 
18 Cox, C. C. 631. 

9846. Animals for agistment — Sale of animals.] 

— Prisoner received prosecutor’s horse to be 
agisted, &; after a short time sold it : — Held : not 
larceny. — R. v. Smith (1836), 1 Mood. C. C. 473, 

C. C. R. 

Annotations: — ^Refd. R. v. Stear (1848), T. & M. 11 ; R. v. 
Middleton (1873), L. R. 2 C. C. R. 38. 

9847. -.] — On an indictment against 
a farmer for stealing sheep entrusted to him 
by prosecutor for agistment, &: which he had 
sold, concealing for upwards of a month the 
fact of sale, there being some evidence that he 
had, or might have supposed that he had, some 
implied authority to sell, or that prosecutor 
would not object to it if he realised a good price, 

was larceny under C. S. C., c. 92, 8. 65. 
— R. V. Lebokuf (1864), 9 L. C. J. 
245. --CAN. 

e. Goods for carriage by sea — 
Agreement to make good any loss .] — 
Tlio master of a vessel receiving part 
of the cargo entrusted to him by the 
owner, & converting it to Ids own use, 
is guilty of larceny, oven though he 
was bound by a witton agreement, 
under a penalty, to make good any 
loss or damage sustained by his de- 
fault. — R. V. Haktnell (1841), 2 Leg. 
Rep. 214.— IR. 

f ifalvage of ship — Conversion of 
salvage.] — M. was the owner of a 
wrecked ship. A. contracted with M. 
to save & recover the wrecked jiroperty. 
A. made a sub-contract with R. to act 
as diver He carry on the works of sal- 
vage ; all goods saved to be forwarded 
to A., & tbo remuneration to be a por- 
coutage oil the goods saved, but R. 
always to retain £150 as a guarantee. 

In his absence R. put his son, deft., in 
charge of the wreck. Deft, corre- 
sponded witli A. as to the sale of the 
salvage, & he was addrt^ssod by A. as 
a responsible party under the contract. 

A. deposed, however, that he had 
always considered R. as the party 
liable on tbo contract. Deft, sold & 
appropriated part of tlie salvage. The 
j ury found tliat he did so animo furandi, 
hut no question was asked them as to 
whether lie was a bailee of A. : — I/eld : 
there was sufficient evidence to show 
that deft, was a bailee so as t/O make 
him liable for larceny under Larceny 
Act, 1861 (c. 96), 8. 3: — /leld : also, 
that the property was rightly laid in M. 

— R. V. Clegg (1869), 11 Cox, C. C. 
213.— IR. 

g. Goods for repair — Conversion 
of goods.] — Tlie appropriation by a 


(1879), 2 N. S. W. «. C. R. N. S. 151.— 

AUS. 

h. Bank-notes — Larceny of ** pieces 
of paper.*'] — An information charged 
prisoner with st/caling 5 bank-notes. 
Evidence showed that he had stolen 
the notes entrusted to hmi as bailee. 
The judge amended tJie information 
by adding a count charging prisoner 
with stealing 6 pieces of paper, tfc 
I>risoner was convicted : — field : con- 
viction was wrong, — R. v. Hornic 
( 1881), 2 N. S. W. L. li. 187.— AUS. 

0 , /firing horses — Conversion .] — - 
Deft, hired a pair of horses from a 
livery stable to go to a particular place, 
6c afterwards absconded with them. 
The jury found that at first lie did not 
intend to steal, but having accom- 
plished the object of liiriug, he then 
made up his mind to convert tiiem to 
ills own use : — field : Jie was a bailee, 
within O. S. C., c. 92, s. 55, Sc properly 
convicted on an indictment for larceny 
in the ordinary form. — R. v. Tweedy 
(1863), 23 U. C. R. 120.— CAN. 

d. Goods for manufacture — Con- 
version of goods.] — The proprietor of a 
quantity of broom corn delivered it 
to deft, under an agreement that, 
wlien the deft, sliould have manu- 
factured it Into brooms, he should not 
sell them, but that the clerk of pltf. 
should seil them on ids, i)ltf.’B, account, 
Sc when tliat was done, he w’ould 
deduct his advances from the proceeds 
of the sale. Sc deft, should have the 
balance. Deft., having supplied the 
smaller material requisite, manufac- 
tured the brooms Sc converted them to 
his own use & profit, & on being in- 
dicted for a larceny : — Held : the 
delivery of the broom corn to deft, 
was a bailment to him, & fraudulently 
converting tlie brooms to Ids own use 
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Sect, 1. — Larceny: Subject. 9,B, (b); svb-seds. 10, 
11 

the jury were directed that the question was, 
whether at the time of the sale prisoner had any 
reason to suppose that he might sell ; & semble : 
that it ought also to appear that at that time he 
had a fraudulent intent. 

If prisoner sold the sheep without any authority, 
& without any reason to suppose that he had 
authority to sell them, he is guilty ; other- 
wise not (Erle, C.J.). — R. i\ Leppard (1864), 4 
F. &F. 51. 

9848. Bill of exchange for deposit as security — 
Conversion of biil.] — Whilst in treaty with G. for 
the sale & transfer of a public-house hcence, 
prisoner was required by them to give security 
for the purchase money before they would assist 
him in procuring a transfer. To enable him to 
give the required security, prosecutor accepted 
three bills of exchange drawn upon him by 
prisoner, which the latter was to deposit with G. 
by way of security, & not negotiate or use for any 
other purpose, & if the transfer was not eflected, 
was to return to prosecutor. Prisoner, instead of 
depositing them with G., converted two of them 
to his own use : — Held : prisoner was not an 
agent within sect. 75, nor a bailee within sect. 3 
of Larceny ^ct, 1861 (c. 96), & could not be 
convicted under either sect. — li. p. Cosser (1876), 
13 Cox, C. C. 187. 

Annotations: — Distd. R. r. Oxenham (1876), 46 I,. J. M. C. 

125. Consd. R. V. De Portugal (1885), 55 L. J. Q. B. 567. 

9849. Conversion of cheque.] — Prisoner 

charged with the misappropriation of certain 
securities handed to him while engaged in an 
attempt, under an agreement with prosecutor, 
to procure a contract for the construction of cer- 
tain railways, was arrested, & committed to 
prison to be extradited, on a warrant accusing 
him of an offence in the terms of Larceny Act, 
1861 (c. 96), s. 75. On cause being shown against 
a rule nisi obtained by prisoner for his discharge : 
— Held : he was entitled t o be discharged, since 
the words “ or other agent ” in the sect, meant a 
person entrusted with nomey in a personal capacity 

ejnsdem generis with banker, merchant, broker, 
& attorney ; & prisoner was not an agent within 
that sect. — R. v, Portugal (1885), 16 Q. B. T). 
487 ; 55 L. J. Q. B. 567 ; 50 J. P. 501 ; 34 W. R. 
42 ; 2 T. L. R. 14, B. C. 

Annotation: — FoUd. R. v. Kane, [1901] 1 K. B. 472. 

9850. ,] — Prisoner, a conjmor & 

thought-reader, received from prosecutrix a cheque 
for the specific purpose of paying a deposit upon 
an application on behalf of prosecutrix for shares 
in a certain railway co., the cheque to be returned 
to prosecutrix in the event of the shares not being 
obtainable. Prisoner made no application for the 
shares, but cashed the cheque & misappropriated 
the proceeds : — Held : the words “ or other agent 
in Larceny Act, 1861 (c. 96), s. 75, applied only to 
persons whose occupation was similar to those 
eniunerated in the sect., & did not include any 


ordinary agent who might from time to time be 
entrusted ^th chattels ot valuable securities, 
that the facts disclosed no offence within the mean* 
ing of the* sect. — R. v. Kane, [1901] 1 K. B. 472 ; 
70 L. J. Q. B. 143 ; 84 L. T. 240 ; 65 J. P. 26 ; 
17 T. L. R. 181 ; 19 Oox, 0. 0. 668, 0. 0. R. 

9851. Bill of exchange to be discounted — Con- 
version of bill.] — ^A person who receives a bill of 
exchange for the purpose of getting it discounted 
& handing the proceeds over to another, & instead 
of getting it discounted indorses it to a creditor 
of his own in payment of his account, intending 
to pass the property in the bill absolutely to the 
creditor, is a bailee of a valuable security, & guilt y 
of a fraudulent conversion of the same to his own 
use within Larceny Act, 1861 (c. 96), s. 3. — R. t’. 
Oxenham (1876), 46 L. J. M. 0. 125 ; 35 L. T. 
490 ; 41 J. P. 71 ; 13 Cox, C. C. 349, C. C. R. 

Annotation: — Refd. R. v. Hampton (1915), 84 L. J. K. B. 

1137. 

9852. Accommodation bill returned to drawer 
to be cashed — Bill handed to creditor of drawer — 
Wrongful detainer by creditor.] — The drawer of an 
accommodation bill received the same from the 
accommodation acceptor, upon an arrangement 
to get it cashed & pay over to the latter all the 
proceeds except an agreed sum, & did not do so, 
but handed the bill to a creditor to be discounted : 
— Held : he might be a bailee, but, as the bill was 
never discounted & was wrongfully detained by the 
person who received it on an express agreement 
to pay the drawer the amount of the bill less his 
debt, there was no convemon analogous to larceny 
by the drawer. — R. v. Weeks (1866), 10 Oox, 0. C. 
224. 

Annotation: — Distd. R. v. Oxenham (1870, 46 L. J. ]\I. C. 

125. 

9853. Mortgage deed for transfer — Conversion 
of money obtained on deposit of deed.] — Prosecaitor 
advanced money to prisoner, a solr.’s clerk, upon 
the deposit of a deed conveying the equity of 
redemiition to i^risoner in a house of his own, &, 
subsequently, he obtained a legal mortgage from 
him as security for the sums so advanced. 
Prisoner then obtained from prosecutor the deed 
conveying the equity of redemption on the repre- 
sentation that he had found a i>erson who would 
take a transfer of the mortgage. Prisoner then 
obtained £140 from another person on the deposit 
of the deed with liim without notice of prosecutor’s 
mortgage, & appropriated the mone^ to Ills own 
use. The judge at the trial directed the jury 
that prisoner was a bailee of the deed, & the jury 
fomid that he had fraudulently converted it to his 
own use : — Held : the direction was right, & 
prisoner was properly convicted of larceny as a 
bailee. — R. v. Tonkinson (1881), 44 L. T. 821 ; 
45 J. P. 814 ; 14 Cox, 0. C. 603, C. C. R. 

9854. Return of identical subject-matter — Bail- 
ment of money.] — A., who had been the farm 
servant of B., but who had ceased to be so, was 
employed by B. to collect his debts, it being B.’s 
intention to go to America, & to take A. with him, 
& set him up there in business for himself. There 


watchmaker of a watch left Avith him 
to be cleaned or repaired is theft. — 
H.M. Advooatk r. Brown (1839), 2 
Swin. 394. — SCOT. 

h. Goods for storing — Conversion 
(f goods ,] — An indictment set forth 
tbat the panel, a storekeeper, re- 
ceived certain goods Into his store, 
Avhich it was his duty to keep in safe 
custody, & not to remove therefrom, 
& that he approi)riated them to his 
own uses & purposes by removing 


them for the piirfiose of sale or to use 
them for furnishing a house, & did so 
steal them. Objections, that (1) there 
was no sufflclent averment of a duty 
to restore, & (2) the alternative to use 
them for the purpose of furnishing a 
house did not amount to a crime 
repelled. — H.M. Advocate v. Ander- 
son (1887), 1 WOiite, 476 ; 25 Sc. L. R. 
9.— SCOT. 

9864 i. Return of identical subject- 


matter — Bailment of money , ) — Prisoner 
received £600 through the Bank of 
N.Z. by cable order from K. for the 
specific purpose of paying that sum to 
P. in payment for a schooner purchased 
by prisoner for K. He placed the £600 
to his own credit at the U. bank, drew 
a cheque for £300 which he paid to P., & 
he misappropriated £290 of the balance : 
— Held : he was rightly convicted of 
larceny os a bailee, the thing deposited 
need not be returned in specie, but If 



Part XXXIV,— Offences against Property. 


waflno agreement for any remuneration to be paid 
® • to A. for collecting the debts ; — Held : (1 ) A. 
could not be convicted on this evidence of em- 
bezzhng the sums received by him on behalf of B. 
as prisoner’s service ended when the farm was 
given up, & no new service was created ; (2 ) a person 
who ^ceives money on behalf of the other does not 
thereby become a bailee within the meaning of 
20 21 Viet. c. 54, s. 4, not being bound to hand 

<^er the particular sum which he had received. — 
R. v. Hoare (1859), 1 F. & F. 647. 

Annotation 11 . v. Tonkinson (1881), 44 L. T. 821. 


9855. 


.] — bailment imder 20 & 21 

Vict. c. 54, means one where the same property 
IS to be i^turned, & not one in which different 
property is to be returned. 

The acting treasurer of a charity misappro- 
piiated moneys of the charity received by him as 
such. He was indicted for larceny as a bailee 
under sect. 4 of the above Act : — Held : the money 
was not held by him as bailee, for he was not 
bound to pay over the specific coins ; & it was not 
larceny, the first possession being lawful. — ^R. v, 
Haiuiett (1860), 2 F. & F. 14 ; 8 Cox, 0. C. 368. 
Annotation: — Reid. R. v. Totiklnson (1881), 44 L. T. 821. 

9856. — .] — The bailment intended by 

20 & 21 Vict. c. 54, s. 4, is a deposit of something 
to be returned in specie ; & therefore one with 
whom money has been deijosited, & wdio is under 
an obligation to return the amount, but not the 
identical coin deposited, is not a bailee of tlie 
money within the meaning of riiat s(‘ct,— R. r. 
Hassau. (1861), Le. & Ca. 56 ; 30 L. J. M. O. 175 ; 
4 L. T. 561 ; 25 J. P. 613 ; 7 Jur. N, 8. 1064 ; 9 
W. R. 708 ; 8 Cox, C. C. 491, C. C. R. 

Annotations Consd. R. v. Tonkinson (1881), 44 L. T. 821 : 

R. r. Do Banks (1884), U Q. B. 1). 29. Distd. R. v. 

HolIo\w Governor, Ex p. George (1897), 60 L. J. Q. B. 

830. Refd. R. V. Ashwell (1885), 16 Q. B. D. 100 ; Moss 

V. Hancock, 11809) 2 Q. Ji. 111. 


9857. — — .]— Iudictm(‘jit charged prisoner 

with obtaining £26 5,s\, tlie moneys of il., by 
false pretences. Accoixling to prosecutor’s evi- 
dence he was induced to part with tlie money 
on prisoner’s statement that he was to pay £135 
for a pair of carriage horses. No such averment 
was contained in the indictment. 

It was urged that prisoner might be convicted of 
larceny as a bailee ; but the money having been 
obtained by fraud, & t he prosecutor having parted 
vrith all control over it as well as with the posses- 
sion : — Held : there was no bailment, &; prisoner 
could not be convicted. — R. v. Hunt (1861), 8 
Cox, C. C. 495. 


9858. 

10,318, jpost. 


.] — lie Bellencontre, No. 


Sub-sect. 10.— Larceny in a Dwelling-House. 
Sec Sect. 11, posh 


Sub-sect. 11. — Larceny prom the Person. 

9859. What constitutes — Separation from the 
person necessary.] — R. v, Thompson, No. 9084, 
ante, 

9860. Complete removal from person neces- 

sary.] — R. v. Wilkinson (1598), 1 Hale, P. C. 508. 
Annotation : — ^Distd. R. v. Simpson (1854), 6 Cox, C. O. 422. 

9861. .] — ^R, V. Taylor, No. 9685, 

ante. 

9862. Slightest separation sufficient.]— To 

force an ear-ring from the ear of a lady wdth a 
felonious intent to steal it, is a sufficient degree of 
violence to constitute robbery ; & to remove it 
from the ear to the curls of the hair, a sufficient 
carrying away. — R. v. Lapier (1784), 1 Leach, 320. 

Annotations : — Apld. R. r. Simpson (1854), 6 Cox. C. C. 422. 

Refd. R. V. Mason (1820), Russ. & Ry. 419. 

9863. .] — Prisoner was indicted for 

stealing from the person. It appeai-ed that 
prosecutor carried his watch in his waistcoat 
pocket fastened to a chain, which was passed 
through a buttonhole of the waistcoat & kept 
there by a watch key at the other end of the chain, 
so turned as to prevent the chain from slipping out. 
Prisoner took the watch out of the pocket & 
forcibly drew the chain <fc key out of the button- 
hole ; but the point of the key caught upon a 
button, & prisoner’s band being seized the watch 
remained there suspended : — Held : prisoner was 
properly convicted of stealing the watch & chain 
from the person of prosecutor. 

To constitute the offence there must be a removal 
of the property from the person ; but a hair’s 
breadth will do (Alderson, B.). — R. v. Simpson 
(1854), Deal’s. 0. 0. 421 ; 24 L. J. M. C. 7 ; 24 
T.. T. O. 8. 336; 18 J. P. 744; 18 Jur. 1030; 

3 W. H. 19 ; 3 U. L. R. 80 ; 6 Cox, C\ C. 422, 

V. a K. 

9864-. Article stolen must be in personal 

control of owner.] — ^A man went to bed with a 
prostitute, having put his watch in his hat on a 
table ; the woman stole the wat^ch while the 
man was asleep : — Held : the offence was that of 
stealing in the dwelling-house, & not of stealing 
from the person. — R. v, Hamilton (1837), 8 
O. & P. 49, 


Sub-sect. 12. — Larceny prom Ships, Docks, etc. 

Larceny Act, 1916 (c. 50), s. 15. 

9865. What is navigable river.] — R. v. Pike 
(1784), 2 East, P. C. 647 ; 1 Leach, 317. 

9866. What are goods — Foreign money not 
current.] — R. v. Grimes (1752), 2 East, P. C. 647 ; 
Fost. 79, n. ; 1 Leach, 53, n. 

9867. ,] — Dollars, or Portugal money, 

not cuiTcnt by proclamation, are not goods 
within 24 Geo. 2, c. 45. — R. v. Leigh (1764), 1 
Leach, 52. 

9868. Passenger's luggage.] — The luggage 

of a passenger going by a steamboat is within the 


oonvortod or exchanged must he re- 
turned in such converted or exchanged 
form, & if after the thing deposited 
has been converted or exchanged It 
is then misappropriated the article 
BO misappropriated may bo laid as 
having Docn stolon. — It. v. Amora 
(1897), 18 N. S. W. L. R. 114.— AUS. 

9854 li. ' — — .] — IVhero money 

is deposited by one person with another, 
the depository, if he makes use of the 
money for his own purposes, cannot 
be convicted of the crime of theft by 


conversion unless it is clear from all 
the circumstances that the actual coins 
deposited wore to be returned to the 
depositor. — -R. v. Gordon (1914), 

C. P. D. 123.— S.AF. 


PART XXXIV. SECT, t, SUB-SECT. 12. 

m. Goods floated away from toreck.] 
— Prisoner having picked up certain 
goods that had floated away from the 
wreck of a steamer, appropriated them 
to his own use. He indicted for 


larceny, the jiroperty in the goods 
being laid in the captain of the steamer ; 
but at the trial the judge instructed 
the jury that th^ could not convict 
him of larceny. The prosecution then 
claimed a conviction for a misde- 
meanour, & the jury found accordingly. 
On a C 61 BO being reserved for the full 
ct. : — Held : conviction must be sus- 
tained, Sc that although the ofConce 
was probably committed at sea, the 
ct. had full jurisdiction in the premises. 
— R. V, Martin (1872), 9 N. a R. 124. 
—CAN. 
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Sect, 1. — Larceny : Sub-sects, 12, 13 14, A. Sub-sect. 14. — ^Larceny op own Goods. 


words goods or merchandise in 7 & 8 Geo. 4, c. 29, 
s. 17. — R. V , Wright, Field & Saunders (1835), 
7 C. & P. 159. 

9869. Taking from own vessel.! — If the master 
& owner of a ship steals some of tne goods delivered 
to him to carry, it is not larceny in him unless he 
took the goods out of their package. — R. v, Madox 
(1805), Russ. <& Ry. 92, C. C. R. 

Annotation Refd. R. r. Fletcher (1831), 4 C. & P. 545. 


Sub-sect. 13. — Larceny by Tenants or 

Lodgers. 

Larceny Act, 1916 (c. 50), s. 16. 

9870. Not larceny at common law.] — If a person 
take a lodging-room by the week furnished, & 
has the key delivered to him, & runs awav with 
the goods, it is not felony. — R. v. Meeres (1689). 
1 Show. 50 ; 89 E. R. 441. 

9871. Accused not sole tenant.] — Indictment for 
stealing goods in a lodging-room let by contract 
to prisoner to be used with the lodging aforesaid, 
imparts an entire letting to prisoner alone, <fc is 
not supported if it appear that others have a 
conciuTent use of the room & goods. — R. v. 
Bew (1822), Russ. & Ry. 480, 0. 0. R. 

9872. Fixtures let with house — Procuring lawful 
possession of house with Intent to steal.]— A person 
who procures possession of a house under a written 
agreement between him & the landlord for a lease 
of 21 years, with a fraudulent intention to steal 
the fixtures thereto belonging, is, by stealing the 
lead affixed to the house, guilty of larceny under 
Theft Act, 1731 (c. 32). — R. v. Munday (1799), 

2 Leach, 850, C. C. R. 

Annotation : — PoUd. R. v. Richards, [1911] 1 K. B. 260. 


9873. .] — A person who procures 

possession of a house under an agreement between 
him & the owner for a lease thereof with the 
fraudulent intention of stealing the fixtures thereto 
belonging, <& upon obtaining possession severs & 
steals the fixtures, is guilty of larceny under 
Larceny Act, 1861 (c. 96), s. 31.— R. v, Richards, 
[1911] 1 K. B. 260 ; 80 L. J. K. B. 174 ; 104 L. T. 
48 ; 75 (J. P. 144 ; 22 Cox, C, C. 372 ; 6 Cr. App. 
Rep. 21, 0. C. A. 


A, By Oumer, 

9874. From bailee — Intent to charge bailee with 
loss.] — ^Anon. (1428), Jenk. 66 ; 145 E. R. 40. 

9875. .] — Stafford V. Pooler (1694), 

Cro. Eliz. 636 ; Moore, K. B. 704 ; 78 E. R. 783. 

9876. .]— Anon. (1601), Gouldsb. 

186 ; 75 E. R. 1082. 

9877. Intent to defraud the King.] — If a 

man steal his own goods, from his own bailee, 
though he has no intent to charge the bailee, but 
his intent is to defraud the King, yet, if the bailee 
had an interest in the possession, & could have 
withheld it from the owner, the taking is a larceny. 
— R. V, Wilkinson & Marsden (182^), Russ. & 
Ry. 470, C. 0. R. 

9878. Evidence of bailment.] — Prisoner was 

the bailor, & prosecutor the bailee of a horse. 
Prisoner had entrusted the horse to prosecutor as 
security for a bill drawn by the former k> accepted 
by the latter to accommodate him. Prisoner took 
the horse out of prosecutor’s possession. The bill, 
which had been paid by prosecutor, had never 
been repaid by prisoner, &; was not produced on 
the trial :—Held : in the absence of the bill there 
was no evidence to go to the jury to show that 
prisoner had ever parted with his property in the 
horse, so as to constitute his taking of it a larceny, 
— R. V. Wadsworth (1867), 32 J. P. 8 ; 10 Cox, 
C. C. 557. 

9879. From servant — Intent to charge hundred.] 

— ^Anon. (undated), 2 East, P. C. 558 ; Post. 124. 

Annotation : — Refd. R. v. WebRtcr (1861), 26 J. P. 212. 

9880. From sheriff — Illegal seizure.] — R. v, 

Knight, No. 9762, ante, 

9881. Transfer of ownership — Goods assigned by 
debtor to trustees.] — A., having executed an assign- 
ment of all his goods & effects to trustees for the 
benefit of his creditoi'S, took to pieces some 
machines included in the assignment, & secretly 
removed them from the premises, with intent to 
defraud the creditors. But the trustees had not 
at that time taken possession ; & the jury found 
that the property was not in the care & custody 
of A. as agent for the trustees: — Held: A. was 
not guilty of larceny. — R. v, Prati' (1854), Dears. 

C. C\ 360 ; 23 L. T. O. S. 164 ; 18 J. P. 377 ; 

18 Jur. 539 ; 2 W. R. 497 ; 2 C. L. R. 772 ; 6 
Cox, C. C. 373, C. C. R. 

9882. To building owner — Retaking by 


part XXXIV. SECT. 1, SUB-SECT. 13. 

n. Fraudulent removal of goods by 
tenant .] — The fraudulent removal of 
goods, under 11 Geo. 2, c. 19, a. 4, is a 
crime, & a conviction therefor was con- 
sequently quashed, with costs against 
the landlord, because deft, had been 
compelled to give evidence on the 
prosecution. — R. v. Lackie (1885). 7 
O. R. 431.— CAN. 


PART XXXIV. SECT, t, SUB- 
SECT. 14.— A. 

o. Jnnkeeper*8 lien — Larceny by 
guest.] — If a person goes to an inn & 
deposits his goods with the innkeeper 
& incurs a debt, the innkeeper has a 
lien on the goods, & if the owner takes 
them from the innkeeper to deprive 
him of such lien he may be convicted 
of larceny. — R. v. Hough (1892), 15 
N. a W. L. R. 204 ; 10 N. S. W. W. N. 
205. — AUS. 

P- * — - .] — R. V . Hollings- 


worth (1899), 4 Terr. L. R. 168.- 

CAN. 


q. Concealing goods — To defraud 
insurance cor/ipanj/.]-— Under Criminal 
Code, 1892, s. 354, prisoner was con- 
victed on a charge of concealing a 
quantity of his own goods capable of 
being stolen, for the purpose of de- 
frauding the insurance cos. which had 
insured the goods, & leading the 
cos. to believe that the goods had 
been destroyed by a fire which had 
previously taken place. In the case 
reserved for the opinion of the ct. 
as to whether such conviction was 
proper, the judge at the trial found 
as a fact that prisoner had con- 
cealed the goods with the intent & 
purpose of obtaining from the insur- 
ance cos. their value, & also keeping 
the goods for himself, but it did not 
appear by the case stated whether 
prisoner had actually made any claim 
under the policies or not : — Held : the 
prisoner was proiierly convicted, & 
also, athough the goods were his own 
goods, they came within the moaning 
of tlie expression “ tilings capable of 
being stolen.*' — R. v. Goldstaub 


(1805), 10 Man. L. R. 497.— CAN. 

r. .] — Accused were con- 

victed by the jury at the trial on a 
count for concealing certain household 
goods for the purpose of defrauding 
the insurance co. by which thev had 
been insured by representing that they 
had been destroyed by iiro & collecting 
the insurance money upon them : — 
Held : the conviction of accused on 
the count for concealment was right 
& should be affirmed. — R. v. Hurst 
(1901), 13 Man. L. R. 584.— CAN. 

s. ^Salc Iru pledgor of pledged article. ] 
— An indictment charged C. with 
theft, in that he had pledged a 
piano to T. as security, which piano C. 
had agreed to hold on account of T., 
but C. unlawfully & fraudulently had 
appropriated & converted it to his own 
use. C. was convicted on tlic second 
count ; — Held : the property in the 
piano being in C., ho could not bo 
properly convicted of the theft of it. — 

R. V . Castleden (1888), 6 S. C. 123. — 

S. AF. 
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builder.]— B. v. Walters (1892), 8 T. L. B. 781, 
O. C. B. 

jB. By Part-Ovmer. 

Larceny Act, 1916 (c. 60), s. 40 (4). 

9883. F^om bailee for co-owners.] — If a part 
owner of property steals it from the person in 
whose custody it is, & who is responsible for its 
safety, he is guilty of larceny. — R. v, Bramley 
(1822), Russ. & Ry. 478, C. C. R. 

Annotations -Refd. R. v. Willis (1833), 1 Mood. C. O. 375 ; 
R. V. Watts (1850), 14 J. P. 402 ; R. v. Webster (1861), 
9 Cox, O. C. 13. 

9884<. .] — A part owner of property may 

be convicted of stealing it from the person in whose 
custody it is, & who is accountable for it. — 
R. V, Burgess (1863), Le. &; Ca. 299 ; 2 New Rep. 
85 ; 32 L. J. M. C. 185 ; 8 L. T. 255 ; 27 J. P. 
388 ; 9 Jut. N. S. 582 ; 11 W. R. 602 ; 9 Cox, C C. 
302, C. C. R. 

Annotation : — Expld. R. v. Mann (1913), 110 L. T. 781. 

9885. Bailee a co-owner.] — H., a member 

of a friendly society, was in possession of a shop 
where goods were sold for the benefit of the society. 
Each member partook of the profit, & was subject 
to the loss arising from the shop. H. had the sole 
management, & was answerable for the safety of 
all the property & money coming to his possession 
in the course of the management. Prisoner, also 
a member of the society, assisted in the shop with- 
out salary, & was indicted for stealing some marked 
money which II. had placed in the till. The money 
was laid in the indictment as belonging to H. : — 
Held : the money was properly laid in the indict- 
ment as belonging to H., & prisoner, although a 
member of the society, could be convicted of 
larceny. — K. v. Webster (1861), Le. & Oa. 77 ; 
31 L. J, M. 0. 17 ; 5 L. T. 327 ; 26 J. P. 212 ; 
7 JTur. N. 8. 1208 ; 10 W. R. 20 ; 9 Cox, C. C. 13, 
C. C. R. 

Annotation : — Refd. R. v. Lowrie (1807), 30 L. J. M. C. 24. 

9886. By treasurer of trade union,] — A treasurer 
of a trades union may be convicted of stealing 
moneys belonging to himself & the other members 
of the society. — R. v. Blackburn (1868), 33 J. P. 
55 ; 11 Cox, C. C. 157. 


9887. Effect on receiver of stolen property.] — The 

effect of Larceny Act, 1867 (c. 116), s. 1, by which 
a partner or joint owner in goods is rendered 
liable to be convicted of stealing goods, in resi)ect 
of which he is so jointly interested, is not to render 
the receiver of such goods, knowing the same to 
have been stolen by such partner, liable to be 
convicted as such receiver under Larceny Act, 
1861 (c. 96), s. 91. 

A. & B. were in partnership, & B., in fraud of 
the partnership, disposed of the goods of the firm 
to prisoner, who knowingly received the same. 
Prisoner was indicted & convicted under Larceny 
Act, 1861 (c. 96), s. 91 : — Held : the conviction 
could not be supported. 

Semhle : prisoner might have been indicted & 
convicted as an accessory to or after the felony, 
either at common law or under 24 & 25 Viet. c. 94, 
sects. 1 &; 3. — R. v. Smith (1870), L. R. 1 C. C. R. 
266 ; 39 L. J. M. 0. 112 ; 22 L. T. 554 ; 34 J. P. 
484; 18W.R. 932 ; 11 Cox, C. C. 511, C. C. R. 

Annotations: — ^FoUd. R. u. Streeter, [19001 2 Q. B. 601. 

Consd. R. V. Payne, [1906] 1 K. B. 97. Mentd. R. v. 

Plowden, [1909] 2 K. B. 269. 

9888. What Is a “copartnership “ — Association 
not for purposes of gain.] — An assocn. having for 
its object not the acquisition of gain but the 
spiritual & mental improvement of its members 
is not a “ copartnership within the meaning of 
the term as used inLarceny Act, 1868 (c. 116), s. 1. 
Consequently a member of such an assocn. who has 
embezzled moneys belonging to it cannot be con- 
victed under the above-mentioned Act of em- 
bezzling the moneys of a “ copartnership.” — R. v, 
Robson (1885), 16 Q. B. D. 137 ; 55 L. J. M. 0. 
55 ; 53 L. T. 823 ; 50 J. P. 488 ; 31 W. R. 276 ; 
15 Cox, C. C. 772, C. C. R. 

9889. Who is a beneficial owner — Illegal associa- 
tion.] — Deft, was convicted on an indictment, 
drawn under 31 & 32 Viet. c. 116, s. 1, & charging 
him wdth having, whilst one of a number of bene- 
licial owners, consisting of himself, J, & others, 
embezzled money belonging to such beneficial 
owners. It was proved at the trial that prisoner 
was treasiuer & member of a trading club, which 
was an unregistered assocn. of more than twenty 
pex’sons such as is prohibited from being formed 


PART XXXIV. SECT. 1, SUB- 
SECT, 14.— B, 

t. Bu joint owner.] — Prisoner & P. 
oaeli contributed 5s. & took a ticket 
ill one of T.’s sweeps. The ticket won 
a prize of £900, & a cheque for that 
siiia was forwarded to prisoner, who 
appropriated it for his own use. Ho 
was prosecuted under Criminal Law 
Amendment Act, s. 124, for stoaliug: 
a valuable security, the joint property 
of himself & P., & convicted : — Held : 
ho was rightly convicted.— R. v. Page 
(1894), 15 N. S. W. L. R. 272 ; 11 
N. S. W, W. N. 28.— AUS. 

a. By shareholder in unincorporated 
joint-stock company.] — A shareholder 
in an unincorporated joint-stock 
oo., & 8ioting as its agent, gave 
a promissory note to 13., another 
shareholder in the oo., for $250, to 
meet a protested draft on the oo. for 
$200 due for iusurauoo, & A. after- 
wards stated, at a meeting of the 
committee of management of the co., 
that he gave the note for $250 because 
B. told him that a broker had dis- 
counted the note for $50, &: he could 
not get it discounted for less, & B. 
himself stated at the meeting that he 
had been obli^d to pay the broker 
the $50 for discounting the note, & 
that the broker had entrusted him with 
the collection of it, upon which repre- 


sentation a cheque was given to A., by 
which ho obtained from the treasurer 
of the co. money to pay the note, & 
it was afterwards discovered that the 
broker had never discounted the note 
at all, & B. himself admitted that ho, 
& not the broker, who had discounted 
it, & that ho had charged $50 for doing 
so. Both A. & B. on this were in- 
dicted for “ obtaining money under 
false pretences, the property of D. & 
others, with intent to defraud ** : — 
Held : a shareholder in such co. can- 
not commit larceny from the oo., nor 
be guilty of obtaining its money under 
false pretence, inasmuch as, being a 
shareholder, ho is joint owner of the 
funds & property of the oo., & the 
conviction was bad. — H. v. St. Loui8 
(1859), 10 L. C. R. 34.— CAN. 

b. By partner.] — Whore one of the 
partners of a tanning firm, which had 
undertaken to tan a large quantity 
of hides on a coinmission of profits, 
the owner reserving to himself the 
right of sale of the hides, shipped them 
first toward New York, where the 
owner resided, & then bringing them 
back to Montreal, sold them under an 
assumed name, & pocketed the pro- 
ceeds ; — Held : this was no vol jas 
understood by the law of Lower 
Canada. — Pawobtt v. Thompson 
(1859), 4 L. C. J. 234.— CAN. 


c. . ] — An indictment for larceny 

will not lie against a partner, on 
account of partnoi‘ship property. — 
R. V. Lowenbruck (1874), 18 L. C. J. 

212.— CAN. 

d. .] — K., the servant of A. 

& others, partners, was coming out of 
the small cause ot. with some books 
belonging to the partnorsliip shop, 
when A. took thorn from him & kept 
thorn, sajdng they were his, & refused 
to give them up. The magistrate 
found A. guilty of theft under s. 378 : — • 
Held: the conviction could not bo 
sustained ; the possession of K, was 
the possession of A. & the partners, & 

A. could not therefore bo convicted of 

theft. — Kiamuddin v. Allah Baksh 
(1871), 6 B. L. R. App. 133; 13 

B. L. R. 310, n.— IND. 

e. .] — -An indictment charged 

prisoner in the first count with larceny 
of property belonging to a oo -partner- 
ship of which he was a member : — * 
Held : the count was good. — R. v. 
Brown, 3 J. R. N. S. 49. — ^N.Z. 

f. .] — 'A partner received a 

cheque for a sum of money due to his 
firm without obtaining the consent of 
his co-partner. He cashed the cheque 
& absconded with the proceeds. He 
was charged, as co-partner, with the 
larceny of the cheque, the property of 
the co-partnership, & convicted : — 
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Sect, 1. — Larceny: Svh-aecU 14, B,; syb-sect, 15,-4. 

by Companies Act, 1862 (c. 89), s. 4, & he received 
money belonging to the assocn. & failed to pay 
over or account for it : — Held : prisoner was 
properly convicted. — R. v, Tajjkard, [1894] 1 
Q. B, 548 ; 63 L. J. M. C. 61 ; 70 L. T. 42 : 68 
J. P. 300 1 42 W. R. 350 ; 38 Sol. Jo. 130 ; 17 Cox, 
C. C. 719 ; 10 R. 149, C. C. R. 

Annoiaiions : — Mentd. Marrsv. Thompson (1902), 18 T. L. R. 
565 ; Jeffrey v. Bamford, [1921] 2 K. B. 351. 

9890. Control of disposition of money.] — 

Persons who have the control of the disposition 
of money, or who have the power of devoting it to 
the purposes of their enjoyment or amusement, 
are “ beneficial owners ” of the money within 
the meaning of Larceny Act, 1868 (c. 116), s. 1. — 
R. V, Neat (1899), 69 L. J. Q. B. 118 ; 81 L. T. 
680 ; 64 J. P. 39 ; 16 T. L. R. 109 ; 19 Cox, C. C. 
424, C. C. R. 


Sub-sect. 15. — Husband and Wife. 

A, Taking by one of Goods of the other, 

9891. Not larceny at commoni law.] — Anon. 
(1442), 1 Hale, P. C. 513. 

Annotaiion : — Refd. R. v. Willis (1833), 1 Mood. C. C. 375. 

9892. -.] — Stealing by a wife of a member 
of a friendly society, money of the society deposited 
in a box in the husband’s custody, is not lai*ceny. — 
R. V, Wirxis (1833), 1 Mood. C. C. 375. 

Annoiation : — Mentd. R. v. Watts (1850), 2 Den. 14. 

9893. -.] — There is such a unity of interest 
between husband & wife that ordinarily the wife 
cannot steal the goods of the husband, nor can 
an indifferent person steal the goods of the liusband 
by the delivery of the wife ; A if the wife deliver 
the goods of the husband to an indifferent person, 
for f,hat pei*son to convert them to his own use, 
this is no larceny ; but if the person to whom the 
goods are delivered by the wife be an adulterer 
it is otherwise, an adulterer can bo properly 
convicted of stealing the husband’s goods though 
they bo delivered to him by the wife. 

If no adultery has actually been committed by 
the parties, but the goods of the husband are 
removed from his house by the wife & the intended 
adulterer, with an intent that the wife should elope 
with him & live in adultery with him, this taking 
of the goods is, in point of law, a larceny. 

If a wife elope with an adulterer, who takes her 
clothes with them, it is a larceny, & it is as much 
a larceny to steal her clothes, which arc her 


husband’s property, as it would be to steal any- 
thing else that was his property. — R. v. Tollett 
(1841), Car. &;M. 112. 

Annotation : — ^Distd. R. v. Rosenberg (1843), 2 L . T. 0. S. 192. 

9894. .] — ^The general rule of law is, that 

a wife cannot be found guilty of larceny for stealing 
the goods of her husband, & that is upon the 
principle that the husband & wife are, in the eye 
of the law, one person ; but this rule is properly 
& reasonably qualified when she becomes an 
adulteress. She thereby determines her quality 
of wife, & her property in her husband’s goods 
ceases (Lord Campbell, C.J.). 

An adulterer cannot be allowed to set up as a 
defence a delivery by the wife when he knows 
the circumstances under which the goods were 
taken by the wife from the husband (Alderson, 
B.). — R. V, Peatherstone (1854), Dears. O. C. 369 ; 
23 L. J. M. C. 127 ; 23 L. T. O. S. 164 ; 18 J. P. 
377 ; 18 ,Tur. 638 ; 2 W. R. 496 ; 2 C. L. R. 774 ; 

6 Cox, C. C. 376, C. C. R. 

Annotations: — Ezpld. R. v. Kenny (1877), 2 Q. B. D. 307. 
Refd. R. V. Pitch (1857), Dears. & B. 187 ; R. v. Bloom 
(1910), 4 Cr. App. Rep. 30. 

9895. .] — ^A wife, though she may have 

committed adultery, cannot steal her husband’s 
goods ; & therefore the adulterer, receiving from 
her the goods which she has taken from her 
husband cannot be guilty of receiving stolen goods. 
—R. Kenny (1877), 2 Q. B. D. 307 ; 46 
L. .T. M. C. 156 ; .36 L. T. 36 ; 41 J. P. 264 ; 25 
W. R. 679 ; 13 Cox, C. C. 397, C. C. R. 

Annotation : — Refd. R. v. Janies, [1902] 1 K. B. 540. 

9896. .] — Two prisoners, a man & a woman, 

were indicted for stealing property in a dwelling- 
house, in a second count, for receiving the same 
property. The woman was prosecutor’s wife, 

& the man had lodged in their house. After ho 
left, the woman packed up the property in question, 

& sent it to the man, & afterwards left the house, 
joined him, & the two lived together. The pro- 
perty was found in their possession. The jury 
found the woman guilty of stealing, & the man of 
receiving. The question was reserved, whether 
the man could be indicted for receiving the pro- 
perty : — Held : as the stealing by a wife of her 
husband’s property did not amount to a felony 
either at common law or by virtue of Larceny Act, 
1861 (c. 96), but was made a criminal offence by 
Married Women’s Property Act, 1882 (c. 75), 
ss. 12, 16, the man was not liable to be convicted 
under the Larceny Act, 1861 (c. 96), s. 91, of 
receiving property stolen by the woman from her 
husband, & the conviction was wrong. — K. v. 
Streeter, [1900] 2 Q. B, 601 ; 69 L. J. Q. B. 915 ; 

83 L. T. 288 ; 64 J. P. 537 ; 48 W. R. 702 ; 16 


Held : the conviction was right, — R. 
V . Greenroyd (1892), 11 N. Z. L. R. 
733.— N.Z. 


g. By shoreman in fishery. ] — 
Three prisoners, being in custody fo] 
larceny for forcibly taking their un 
divided share of fish : — Held : share- 
men in the fishery had no right tc 
take possossion of their assumed share 
of the voyage, during its continuance, 
or at any time till set apart for them, 

6 they would be liable criminally il 
by force or stealth they took their un- 
divided share. — R. v. Brown (1887), 

7 Nfld. L. R. 239.— NFLD. 


h. By co'oumer — Friendly society .] — 
Prisoner was a member of a friendly 
society, of which he was treasurer 
receiving a salary for his services. It 
was his duty receive from the 
secretary the contributions of the 


members, to pay money on warraB 
& to pay any oalauoe in liis haiii 
£.5 into tho society's bar 
wltlito 48 hours. The jury we: 
dRcoted that il they wore of opinic 
that he had fraudulently converted tl 
money to his own use they ought < 
conv^t liim of larceny, Tliey retume 
a verdict of “ guilty " //cW .* prisoni 

was a servant as well as a co-owner, ( 
the conviction was right.— H. i 
WipuMS (1879), O. B. & F. 113.- 


fTrJ' a beneficial oumcr.] — 

Where a trustee, acting as honorary 
treasiper of a trust having for its 
object a charitable purpose from 
which ho derives pecuniary advantage, 
fraudulently converts sums of money 
reived by him in that capacity to 
ms own use, he is not a “benoflolal 
owner " within Larceny Act Amend- 


ment Act, 1870. — 11. V. Rawlings 
(1891), 9 N. Z. L. R. 654.- -N.Z. 

PART XXXIV. SECT, t, SUB- 
SECT. 15.— A, 

9891 i. Not larceny at common laxo .] — - 
Whore prisoner is Indicted jointly with 
the prosecutor’s wife who had eloped 
with him, for stealing clothes & money, 
tho property of the husband, the wife 
should be aoq^oltted, as no indictment 
lies against her. — K. v. Glassib & 
Cooney (1854), 7 Cox, C. 0. 1.— IR. 

9891 ii. .] — Qu : whether a 

woman can steal from her husband. — 
Muirhead V. M'Intosh (1886), 13 R. 
(Ot. of Seas.) 52 ; 23 So, L. R. 037. — 

SCOT. 

9891 iii. .] — A wife cannot be 

convicted of the theft of her husband’s 
property. — IlABfDHAH v. R. (1915), 36 
N. L, R. 565.— S. AF. 
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T. L. E. 626 ; 44 Sol. Jo. 659 ; 19 Cox, C. 0. 670, 
C. 0. E. 

Annotations Consd. R. r. Payne, [1906] 1 K. B. 97. Eefd. 

(1909). 26 T. L. R. 130 ; R. v. Totterdell, 
(1910), 5 Cr. App. Rep. 274. 

9897. Under Married Women’s Property Act, 
1882 (c. 75), s. 12 — Taking by husband.] — It is no 

offence for a husband to take his wife’s money 
while they are living together, sed aliter while 
they are living apart. — L emon v, Simmons (1888), 
57 L. J. Q. B. 260 ; 36 W. R. 351 ; 4 T. L. R.. 
306. 

Annotations : — Refd. R. v. James, [1902] 1 K. B. 540 ; R. 
V. Creamer, [1919J 1 K. B. 564. 

9898. -.]— R. i;. King (1914), 110 Ju T. 
783 ; 24 Cox, C. 0. 146, C. C. A. 

9899. Under Married Women’s Property Act, 
1882 (c. 75), ss. 12 & 16 — ^Taking by wife.] — R. v. 
Streeter, No. 9896, mite, 

9900. Form of indictment.] — On the 

trial of a charge against a wife for stealing the 
goods of her husband when about to leave or 
desert liim, which is made a criminal offence by 
ss. 12 &; 16 of the above Act, it is not necessary 
that the indictment should contain averments 
that prisoner was the wife of prosecutor, & that 
she took the goods in question when leaving or 
deserting, or about to leave or desert, her hus- 
band. — R. V, James, [1902] 1 K. B. 540 ; 71 
L. J. K. B. 211 ; 86 L. T. 202 ; 66 J. P. 217 ; 
50 W. R. 286 ; 18 T. L. R. 284 ; 46 Sol. Jo. 247 ; 
20 Cox, 0. C. 156, C. C. R. 

Annotations : — Folld. R. v. Payne, [1906] 1 K. B. 97 ; R. 
V. Creamer, [1919] 1 K. B. 564. Refd. R. v. Kinpr (1914), 
10 Cr. App. Rep. 44. Mentd. R. v, AucUey, [1907] 1 K. B. 
:iS3. 

9901. -.] — ^An indictment charg- 
ing as a misdemeanour the receipt by a person of 
money in fact stolen by a wife from her hasband 
knowing the money to have been st olen is good, 
inasmuch as the stealing by a wife of her husband’s 
property does not amoimt to a felony either at 
common law or by vii*t\ie of the Larceny Act, 
1861 (c. 96), but is made a criminal offence by the 
Married Women’s Property Act, 1882 (c. 75), & 
therefore tlie receiving of such stolen property is 
not a felony within the moaning of Larceny Act, 
1861 (c. 96), s. 91 ; as there is no other statute 
making such receipt a felony, it is a misdemeanour 
only. It is not necessary (altliough it may be 
better) to insert in the indictment an allegation 
that the money belonged to the husband <fc had 
been stolen from him by his wife. — R. v, Payne, 
11906] 1 K. B. 97 ; 75 L. J. K. B. 114 ; 94 L. T. 
288 ; 70 J. P. 28 ; 54 W. R. 200 ; 22 T. L. R. 120 ; 
50 Sol. Jo. 112 ; 21 Cox, C. C. 121, C. C. R. 

Annotaiio7i : — Apld. R. V. Garland, [1910] 1 K. B. 154. 

B, Taking of Husband’s Goods by another. 

See Married Women’s Property Act, 1882 
(c. 75), 8. 16. 

9902. Delivery of goods by wife.] — A prisoner 
cannot bo found guilty of stealing goods, if it 
appear that he could not otherwise get them than 
by the delivery of prosecutor’s wife. — R. v. 
Harrison (1756), 1 Leach, 47. 


9908, -.] — R. V, Tollbtt, No. 9893, ante, 

9904. *.] — ^A., being about to elope with 

B. ’s wife, engaged a porter to bring his cart to the 
husband’s house, which he did ; & A. then assisted 
the wife in packing up the husband’s property. 
Sc placing it in the cart. A., the wife, & her 
three children then went away with the things to 
a distant place, where the wife took lodgings in 
her own name <fc afterwards A. Sc the wife being 
found living there, A. was charged with stealing 
the things : — Held : it was a proper direction to 
the jury to tell them that, if they were satisfied 
that A. Sc the wife, when they so took the property, 
went away together for the purpose of having, & 
afterwards had, adulterous intercourse, they ought 
to find prisoner guilty ; but that if they believed 
that they did not go away with any such purpose. 
Sc had not committed adultery together, prisoner 
was entitled to an acquittal. — R. v. Berry (1859), 
Bell, 0. C. 95 ; 28 L. J. M. 0. 70 ; 32 L. T. O. H. 
323 ; 23 J. P. 117 ; 5 Jur. N. S. 228 ; 7 W. R. 240 ; 
8 Cox, C. C. 117, C. G. R. 

Annotation .—Refd. R. V, Avery (1859), 8 Cox, C. C. 184. 

9905. .] — If a person merely assist a 

married woman, who has not committed or 
intended to commit adultery, in carrying away 
the goods of her husband without the knowledge 
Sc consent of the latter, though with intent to 
deprive the latter of his property, he cannot be 
convicted of stealing the goods. — R. v. Avery 
(1859), Bell, C. C. 150 ; 28 L. J. M. G. 185 ; 33 
L. T. O. S. 138 ; 23 J. P. 324 ; 5 Jur. N. S. 577 ; 
7 W. R. 431 ; 8 Cox, C. C. 184, C. C. R. 

9906. Joint taking by wife & adulterer.] — R. 
CLAiiK (1818), 1 Mood. C. C. 376, C. C. R. 

9907. .] — R. V, Tolpree (1829), 1 Mood. 

C. C. 243, C. C. R. 

Annotations : — Consd. R. v. FeathorBtone (1854), 23 L. J. 
M. C. 127. Reid. R. V, Rosenberg (1843), 1 Car. & Kir, 
233. 

9908. .] — R. V, Tollett, No. 9893, ante, 

9909. .] — R. V, Berry, No. 9904, ante, 

9910. Intention to commit adultery.] — R. 

Tollett, No. 9893, ante. 

9911. .] — R. V, Thompson (1850), 1 

Den. 549 ; T. & M. 294 ; 15 L. T. O. S. 191 ; 
14 J. P. 304; 14 Jur. 488; 4 Cox, C. C. 191, 
C. C. R. 

Annotations: — Refd. R. v. Fitj)h (1857), 7 Cox, C. C. 269 ; 
K. V. Mutters (1865), 13 W. R. 326. 

9912. .] — Where a man assists a wife 

in carrying off what he knows to be her husband’s 
property, & goes away with her with the intention 
of committing adultery, he is guilty of larceny ; 
Sc the facts that he was in the husband’s service, 
4^ acted under the wife’s directions in removing 
the property, afford no answer to the charge. — 
R. V, Mutters (1865), Le. & Ca. 511 ; 5 New Rep. 
319 ; 34 L. J. M. C. 54 ; 11 L. T. 642 ; 29 J. P. 
182 ; 11 Jur. N. S. 144 ; 13 W. R. 326 ; 10 Cox, 
C. C. 50, C. 0. R. 

9913. Adulterer a servant.] — R. v. Mutters, 

No. 9912, ante, 

9914. Delivery by wife to adulterer — Knowledge 
by adulterer of theft.] — An adulterer cannot be 
convicted of stealing the goods of the husband 


PART XXXIV. SECT. 1, SUB- 
SECT. 15.— B. 

1. By adulterer — No knowledge that 
goods belonged to husband.] — A., who 
was living or intending to live in 
adultery with the wife of B., appro- 
priates to his own use goods bolouging 
to B. & in the possesBion of his wife. 
A. not knowing that these goods 


])oIonged to B. : — Held : A. was not 
guilty of larceny. — H. v. Hargreaves 
(1862), 1 N. 8. W. S. C. R. 45.— AUS. 

m. .] — When a wife elopes from 

the house of her husband, in the 
county of P., carrying away his goods, 
which she takes into the county of T., 
where she is joined by a man who 
cohabits with her, & assists her in 


continuing the asportation in the latter 
county, such person cannot bo con- 
victed of a larceny of the goods in the 
eoimty of F. — Thompson’s Case (1842), 
Ir. Cir. Rep. 643.— IR. 

n. .] — Prisoner was indicted 

jointly with prosecutor’s wife wiio had 
doped with liiiu, for stealing clothes & 
money, tlie property of the husband. 
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Sect. 1. — Larceny: Sub-sect. 15, B.; svb-seci. 16, 

brought by the wife alone to his lodgings, & placed 
by her in the room in which the adultery is after- 
wards committed, merely upon evidence of their 
being found there ; but it seems it would be 
otherwise if the goods could be traced in any way 
to his personal possession. — K. v. Rosenberg 
(1843), 1 Car. & Kir. 233 ; 2 L. T. O. S. 192 ; 
1 Cox, C. C. 21. 

Annotation: — Reid. R. v. Mutters (1865), 13 W. R. 326. 

9915. .] — ii, V. Featherstone, No. 

9894, ajiie, 

9916. ■ .] — When a wife absconds from 

the house of her husband with her avowterer, 
the latter cannot be convicted of stealing the 
husband's money missed on their departure, unless 
the avowterer be proved to have taken some 
active part either in carrying away or in spending 
the sum stolen, — R. v. Taylor (1874), 12 Cox, 
C. C. 627. 

9917. — — .] — Prisoner, who was previoply 

on familiar terms with prosecutor’s wife, hired 
a cart, & told the owner to send it to prosecutor’s 
house to convey furniture for the woman whom 
he would find there to another address which he 
gave to the carter, & where the wife had previously 
engaged rooms without her husband’s Imowledge. 
The cart was sent as directed, & furniture loaded, 
the wife being present, & the husband absent, 

& prisoner not being at the loading. The wife 
accompanied the cart to the lodgings. Prisoner 
did not appear until the next night, which he | 
passed with her there, <& then lived there in ' 
adultery with the wife for some days aft/erwards, 
using the furniture. The jury having convicted 
prisoner of stealing the furniture : — Ileld : the 
conviction was good. — R. v. Flatman (1880), 
12 L. T. 159 ; 44 J. P. 314 ; 14 Cox, C. C. 396, 
C. C. R. 

9918. .] — A wife eloped with B. A 

number of articles belonging to the husband were 
found in the rooms occupied by the wife & B. 
on their arrest, & B. was then wearing a ring 
belonging to the husband ; — Held : on the trial 
of B. for larceny, there being no count for receiving, 
the proper direction to the jury was that to convict 
B. they must be satisfied either that B. knew the 
ring was the husband’s, or that he took part in 
the original taking of the goods. — R. v. Bloom 
( 1910), 74 J. P. 183 ; 4 Cr. App. Rep. 30, C. C. A. 

9919. Property taken — Wearing apparel of wife.] 
— R. V. Tollett, No. 9893, a?itc. 

9920. .] — ^An adulterer who takes 

possession of none of the husband’s property 
except the wearing apparel of the wife cannot be 
convicted of larceny. — R. v. Fitch (1857), Dears. 


6 B. 187 ; 26 L. J. M. 0. 169 ; 29 L. T. O. S. 116 ; 
21 J. P. 293 ; 3 Jur. N. S. 624 ; 6 W. R. 627 ; 

7 Cox, 0. 0. 269, 0. C. R. 


SuB-SEcrr. 16. — Subjects op Larceny. 

A. In General. 

Larceny Act, 1916 (c. 50), s. 1 (3). 

9921. Must be of some value.] — Though to make 
a thing the subject of an indictment for larceny, 
it must be of some value, & stated to be so in the 
indictment, yet it need not be of the value of some 
coin known to the law, that is to say, of a farthing 
at the least. — R. v. Morris (1840), 9 C. & P. 349. 

9922. Must be subject of ownership.] — R. v. 
Westbear (1740), Sess. Cas. K. B. 233 ; 2 Stra. 
1133 ; 1 Leach, 12 ; 2 East, P. 0. 596 ; 93 E. R. 235. 

Annotations : — Refd. R. r. Walker (1827), 1 Mood. C. 0. 155; 

K. V. Morrison (1859), Bell, C. C. 158. 

9923. No property in corpse.] — H andyside’s 

Case (undated), 2 East, P. 0. 652. 

9924. .] — Neither does our law recog- 

nise the right of any one child to the corpse of 
its parent. Our law recognises no property in 
a corpse {'per CuR.). — K. v. Sharpe (1857), Dears. 
& B. 160 ; 26 L. J. M. 0. 47 ; 28 L. T. O. S. 295 ; 
21 J. P. 80 ; 3 Jur. N. S. 192 ; 5 W. R. 318 ; 7 
Cox, C. 0. 214, C. C. R. 

Annotationn : — Refd. Williams i\ Williams (1882), 20 Ch. D. 

659 ; 11. %\ Price (1884), 12 Q. B. B. 247. 

9925. Property In shroud.] — H aynes's 

Case (1614), 12 Co. Rep. 113 ; 2 East, P. C. 652 ; 
77 E. R. 1389. 

9926. Property In coffin.] — In an indict- 

ment for larceny in stealing from a private vault 
in a public church, the lead which had composed 
a coffin therein deposited, the property in the lead 
is well laid in the churchwardens & ovei’seers of 
the parish or township to which such church be- 
longs, though it may be locally situated out of 
such, & in another parish or township, & though 
it may have been long disused for every other 
purpose than the burial of the dead. — R. r. 
Garlick (1843), 1 L. T. O. 8. 479 ; 1 Cox, C. C. 52. 

9927. Goods abandoned.] — K. v. Peteeis, No. 
9642, ante. 

9928. .] — R. V. Thurborn, No. 9633, ante. 

9929. .] — R. p._White, No. 9648, ante. 

9930. Intention to abandon — Burial of 

dead animal.] — ^A mad dog having bitten three 

igs, the owner ordered the latter t^o be killed A 
uried on liis own land, not intending ever to 
disturb them. E. dug up the bodies by night 

sold them. The jury found that the owner did 
not intend to abandon the property in the piga : — 
Held : E. was properly convicted of larceny of 
the dead bodies of the pigs. — R. v. Edwards & 


The fact that the wife’s clothes, whicli 
were in point of law the property of 
the husband, were found in the trunk 
of a person vdth whom she had eloped, 
was evidence to go to the jury of an 
intention to appropriate such clothes, 
& where the jury found that the inten- 
tion was to remove them out of the 
husband’s control, & to keep them 
within prisoner’s disposal, the offence 
was complete. — K. v. Qlassib & 
Cooney (1854), 7 Cox, C. C. 1. — IR. 


PART XXXIV. SECT. 1, SUB- 
SECT. 16.— A. 

9921 i. Must be of sonic value .] — 
Prisoner was indicted at common law 
for ’stealing one-half of a Bank of 
Ireland note for £20 : — Held : the 


indictment was bad, the articles in 
question not being the subject of an 
Indictment for larceny at common law. 

Semble : the indictment, if sufficient 
in other respects, would have been bad, 
for want of an allegation that the 
article stolen was of some certain 
value. — R. v. Mcbtagh (1840), 1 Craw. 
& D. 355.— IR, 

9927 i. Goods abandoned.] — Prisoner 
having picked up goods that had 
floated away from the wreck of a 
steamer appropriated them to his own 
use. He was indicted for larceny, the 
property In the goods being laid in the 
capiain of the steamer : — Held : under 
Larceny Act, 32 & 33 Vict. o. 21, s. 2, 
the conviction must bo sustained. — 
R. V . Martin (1872), 9 N. 8. R. 124.— 
CAN. 


o. Intention to abandon — 

Property found in an open plain.]—' 
Accused, finding a gold mohur on an 
open plain, sold it next day to a shroff 
for the full value, & appropriated the 
sale-proceeds : — Held : in trie absence 
of any Information as to the circum- 
stances under which the coin was lost , 
& as it was not Improbable that the 
property In the coin had been aban- 
doned by the original owner, accused 
could not bo convicted of criminal 
misappropriation under Penal Code, 
s. 403.— R. V . SiTA (1893), I. L. R. 18 
Bom. 212.— IND. 

p. Drifted d' un- 

gathered seaweed,] — Drifted & un- 

athered seaweed, cast on the shore, 
etweon high & low water -mark, of a 
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Stacey (1877), 36 L. T. 30 ; 41 J. P. 212 ; 13 
Cox, 0. 0. 384, 0. 0. E. 

9931* Sale of pirated music.] — The mere sale of 
pirated music is not larceny at common law, not- 
withstanding 6 & 6 Viet. c. 45, s. 23. — R. v. KIdd 
& WAnsH (1907), 72 J. P. 104. 


B, Things forming Part of Realty. 


9932. Things severed & abandoned — Fixtures.] — 

Anon. (1633), 1 Halo, P. C. 510. 

AnTiolaiiotis Consd. R. v. Townley (1871), L. 11. 1 C. C. 11. 
315. Refd. 11. V. Foley (1889), 17 Cox, C. C. 142. 

9933. -,] — If a thief severs a copper, 
& instantly carries it oil* it is no felony at common 
law ; if indeed he lets it remain, after it is severed, 
any time, then the removal of it becomes a felony, 
if he comes back & takes it (Gibbs, C.J.). — Leig 
V . Risdon (1816), as reported in 7 Taunt. 188 ; 
129 E. R. 76. 

Annotations : — Consd. R. v. Townley (1871), L. R. 1 C. C. R. 
315 ; R. V. Foley (1889), 17 Cox, C. 0. 142. Mentd. 
Salmon v. Watson (1819), 4 Moore, C. P. 73 ; Colcgrave 

r. Dias Santos (1823), 2 B. & C. 76 ; Hallcn v. Rundcr 
(1834), 1 Cr. M. & R. 266 ; Re Offden & Walmslcy, Ex p. 
Loyd (1834), 3 Doac. & Ch. 765 ; Re Butterworth, Ex p. 
Wilson (1835), 2 Mont. & A. 61 ; Minshall v. Lloyd (1837), 
Murp. & H. 125 ; Re Gyc & Hughes, Exp. Reynal (1841), 
2 Mont. D. & De G. 443 ; London <te Westminster Loan 
& Discount Co. v. Drake (1859), 6 C. B. N. S. 798 ; Gough 
V. Wood, [1894] 1 Q. B. 713. 


9934. 


-.] — R. V . Cooper, Shea & 


Stocks (1908), 24 T. 1j. R. 867 ; 1 Or. App. Rep. 
88 ; 72 J. P. do. 365, 0. 0. A. 

9935. Trees.]~ANON. (1338), 31 Chronicles 
& Memorials of Great Britain cSi Ireland 611. 

9936. .]~R. r. Harris (1707), 11 

Mod. Rep. 113 ; Holt , K. B. 353 ; 88 E. R. 934. 

9937. Growing corn.] — If a man cut 

carry away corn at- the same time, it is trespass 
only & not felony, because it is but one act ; but 
if he cut it & lay it by, <fc carry it away afterwards, 
it. is f(‘lony (Hale, C.J.). — Emmerson v. Annison 
(1672), 1 Mod. Rep. 89 ; 86 E. R. 775 ; sub now. 
Emerson v. Annison, 2 Keb. 874 ; sub noyn. 
PiMP^RSON V . Empgrson, 1 Vciit. 187. 


C. Animals. 

9938. Live animals ferae naturae — Not subjects 
of larceny.] — ^Anon. (1527), .Jenk. 204 ; 145 E. R. 
138. 

9939. .] — R. V . Rough (1779), 2 

Ea.st, V. C. (>07. 

Annotations Distd. R. v. Stride & Millard, [1908] 1 K. B. 
617. Refd. R. r. Roe (1870), 22 L. T. 414. 

9940. .]— R. P. Tate (1833), 1 Lew. 

C. C. 234. 

Annot(ttion -Dbtd. R. v. Stride & Millard, [1908] 1 K. B. 
617. 


9941. -.] — Semble : the reason why 
poachers are not indictable for larceny is, that 
game, while alive, is in the same category as fruit, 
& is part of the soil, which is not at common law 
the subject of larceny. — ^B lades v, Higgs (1865), 
20 C. B. N. S. 214 ; 11 H. L. Gas. 621 ; 6 New 
Rep. 274 ; 34 L. J. C. P. 286 ; 12 L. T. 615 ; 29 
J. P. 390 ; 11 Jur. N. 8. 701 ; 13 W. R. 927 ; 
144 E. R. 1087, H. L. ; affg. (1863), 13 C. B. N. 8. 
844, Ex. Ch. ; (1862), 12 C. B. N. 8. 501. 

Annotations: — Refd. R. v. Roe (1870), 22 L. T. 414 ; R. r. 
Townley (1870), L. R. 1 C. C. R. 315 ; R. v. Fetch (1878), 
38 L. T. 788 ; R. v. Read (1878). 37 L. T. 722. Mentd. 
Chambers V. Miller (1862), 13 C. B. N. S. 125 ; Read v. 
Edwards (1864), 17 C. B. N. S. 245 ; Hooper v. Clark 
(1867), 36 L. j. Q. B. 79 ; Musgrave v. Foster (1871), 24 
L. T. 614 ; Elwes V. Briggs Gas Co. (1886), 33 Ch. D. 562 ; 
Hommingsr. Stoke Pogos Golf Club, [1920] 1 K. B. 720. 

9942. -.]— R. c. Roe (1870), 22 L. T. 
414 ; 34 J. P. 373 ; 1 1 Cox, C. C. 554, C. C. R. 
Annotation : — Refd. R. v. Read (1878), 3 Q. B. D. 131. 

9943. Larcenable if reduced into possession 
— Peacocks.] — Anon., No. 9938, ante. 

9944. Pigeons.] — If pigeons are so far 

tame that they come home every night to roost 
in wooden boxes, himg on the outside of the house 
of their owner, & a party come in the night & steal 
them out of these boxes, this is a larceny. — 
R. V. Brooks (1829), 4 C. & P. 131. 

Annotation: — Consd. R. v. Cheafor (1851), 18 L. T. O. S. 
128. 

9945. -.1 — R. V. Howell (1830), 
2 Den. 363, n. 

Annotaikm : — Refd. R. v. Choafor (1851), 2 Don. 361. 

9946. -.] — R. V . Luke (1839), 2 
Russell on Crimes Misdemeanours, 8th ed. 
1217. 

Annotation : — Consd. R. v. Cheafor (1851), 2 Don. 361. 

9947. .] — Prisoner was indicted 

for stealing four tame pigeons, the pjoperty of 
M. : — Held : he was properly convicted of lai'ceny ; 
tame, i.e. reclaimed pigeons, although unconfined, 
with free access, at their pleasure to the open air, 
being as much the subjects of larceny as domestic 
fowl, which are allowed to go at large. --R. v. 
(Cheafor (1851), 2 Den. 361 ; T. M. 621 ; 21 
L. J. M. C. 43 ; 18 L. T. O. S. 128 ; 15 J . P. 801 ; 
15 Jur. 1065 ; 5 Cox, C. C, 367, C. C. R. 

Annotation : — Refd. Taylor v. Newman (1863), 4 B. &:S. 89. 

9948. Game birds under care of foster- 

mother.] — Pheasants that have been reared under 
hens, have never become wild, may be the sub- 
ject of larceny. — R. v. Head (1857), 1 F. &; P\ 
350. 

9949. .] — Prisoner wfis indicted 

for night poaching, unlawfully entering land by 
night to the number of three or more, for the 


person who has the exclusive owner- 
ship of said shore is not the subject 
of larceny. — R. Clinton (1869), 

I. R. 4 O. L. 6.— IR. 

q. “ Goods ” — Bank of Ireland notes.] 
— held : Bank of Ireland notes were 
goods, within 23 8c 24 Geo. 3, c. 45, 

s. 2. — Anon. (1809), 1 Craw. & D. 
152.-~IR. 

r. Application of Code, ss. 399, 
400.] — Criminal Code, s. 399, governs 
in ordinary cases where the stealing 
of the particular article in question 
has not been specitlcally made theft 
by some special sect, of the Act ; but 
where the legislature has thought 
proper by statute specifically to name 
certain things & provide that the 
stealing of them is an indictable 

J. — VOL. XV. 


offence, sect. 400 applies. — R. v. 
Nimciionok (1915), 32 W. L. R. 933 ; 
9 W. W. R. 598 ; 25 Man. L. R. 766.— 

CAN. 


PART XXXIV. SECT. 1, SUB- 
SECT. 16.— B. 

9932 i. Things severed <£: abandoned 
— Fixtures.] — A. w’as convicted of 
feloniously receiving, knowing the same 
to have boon feloniously stolen, a copx)er 
plate, which was an ossoutial part of 
an undoubted fixture (a ripple table 
forming an appendage of a quartz - 
crushing battery) & was for its com- 
plete use intended to bo 8c was In fact 
periodically detached ; — Held : tiie 
plate was itself a fixture & therefore 
could not be the subject of larceny 


at common law\- -R. t>. Dowsey (1903), 
29 V. L. R. 453.- -AUS. 

s. Growing grass.] — A tres- 

passer cut down growing grass not his 
property. Sc after leaving same where 
cut returned three days afterwards & 
took it away. Upon an indictment 
for larceny at common law for such 
acts ho was convicted : — Held : such 
conviction was right. — R. v. Foley 
(1889), 26 L. R. Ir. 299 ; 17 Cox, C. C. 
142.— IR. 

t. Gold in a vein.] — Gold may be 
considered as taken from a vein or bed 
within Criminal Law & Prantlco 
Statute, s. 104, though the gold be in 
grains separated by particles of earth 
provided that it be In its natural 
position in situ. — R. v. Davies (1869). 
6 W. W. 8c A’B. 246.— AUS. 


X 
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Criminal Law and Procedure. 


Sect 1. — Larceny: Siib-secL 16, C7.; suh-sect^ll^ A, 

purpose of taking, etc. The keepers were watching 
tame pheasants shut up in coops, when prisoner 
with othei’s entered. He was arrested & indicted 
under Night Poaching Act, 1828 (c. 69), s. 9 : — 
Held : pheasants under the control or care of a 
hen were not game, but might be subjects of 
larceny. — It. v, Garnham (1861), 2 F. & F. 347 ; 
8 Cox, C. C. 451. 

9950. .] — Yoimg pheasants 

hatched by a hen, & under the care of a hen in 
a coop, in a field at a distance from a dwelling- 
house, are the subjects of larceny. — R. v. Goby 
(1864), 10 Cox, C. C. 23. 

Annotaiion : — FoUd. R. v. Sliickle (1868), L. R, 1 C. C. R. 158. 

9951. -.] — ^Partridges, hatched & 
reared by a common hen, while they remain with 
her, & from their inability to escape, are practically 
under the dominion & in the power of the owner 
of the hen, may be the subject of larceny though 
the hen is not confined in a coop or otherwise, but 
allowed to wander with her brood about the pre- 
mises of her owner. — R. Shickle (1868), L. R. 

1 C. C. R. 158 ; 38 L. .T. M. C. 21 ; 19 L. T. 327 ; 
32 J. P. 790 ; 17 W. 11. 144 ; 11 Cox, C. C. 189, 
C, C. R. 

9952. Fish in pond.] — Gray v. Trowe (1601), 
Gouldsb. 129 ; 75 E. R. 1043. 

Sec , also , Fisheries. 

9953. Fish caught at sea — Reduction into pos- 
session of owner of fishing vessel — Larceny by 
master of vessel.] — Fish taken at sea are in the 
possession of owner of the smack by which they 
are taken, as soon as they are taken, & are con- 
sequently the subject of larceny. 

A., who was employed as skipper of a smack 
used for trawling, sold the fish he had taken, 
appropriated the proceeds to his own use : — Held : 
he was properly convicted of larceny. — R. v. 

M ALLISON (1902), 86 L. T. 600 ; 60 J. P. 503 ; 20 
Cox, C. C. 204, C. C. R. 

9954. .] — R. V. Roe, No. 9942, ante. 

9955. .J — Prisoner was employed to 

trap wild rabbits, & it was his duty to take them 
when trapped to the head-keeper. Contrary to 
his duty he trapped from time to time rabbiti, & 
took them to another part of the land & placed 
them in a bag, which another keeper observing, 
went & took some of the rabbits out of the bag 
dmdng prisoner’s absence nicked them, & put 
them into the bag. His reason for nicking them 
was that he might know them again. Prisoner 
afterwards took away the bag & rabbits with the 
intention of appropriating them to his own use : — 
Held : the act of the keeper in nicking the rabbits 
was no reduction of them into the possession of 


the master, so as to make prisoner guilty of stealing 
them. — R. v. Fetch (1878), 38 L. T. 788; 42 
J. P. 094 ; 14 Cox, C. C. 116, C. C. R. 

Annotation :—-COBSd. 11. v. Foley (1889). 17 Cox, C. C. 142* 

9955, — ^ Abandonment after killing.]— 

Poachers killed rabbits on Crown land, & concea^^ 
them in a ditch on the same land, till they c'^uJd 
conveniently remove them, before eight o’c^ck 
in the morning. Prisoner at about a quat-^^' to 
eleven o’clock on the same day went w^^ two 
others to the ditch, & began to remove tP rabbits. 
Prisoner knew of the manner in which rabbits 
had been killed. It was to be take* ^act that 
the poachers had no intention 1, abandon the 
wroneful nossession of the rabbits •* the 


].71. 

9959. Taking pheasants’ eggs.] — An in- 

dictment charging a deft-, with feloniously stealing 
one thousand pheasants’ eggs “ of the goods 
chattels of & of &- belonging to ” prosecutor 
sufficiently states that the eggs have been reduced 
into possession, & are therefore the subject of 
larceny. — R. v. Stride, [1908] 1 K. B. 617 ; 77 
L. J. K. B. 490 ; 98 L. T. 455 ; 72 J. P. 93 ; 24 
T. L. R. 243 ; 52 Sol. Jo. 209 ; 21 Cox, C. C. 563, 
C. C. R. 


Afiiwlaticmn ; -Retd. R. v. Meyer (1908). 1 Cr. App. Rep. 10 : 
K. V. Garland, [1910] 1 K. B. 154. 

See, generally. Animals, Vol. II., pp. 204 et seq. 


Sub-sect. 17. — Larceny op Particular 

Property. 

A, Cattle, etc. 

Larceny Act, 1916 (c. 50), ss. 3 A 

9960. Horse stealing — Description of animal 
stolen.] — An indictment for stealing a colt, not 
saying^ whether it was a horse or a mare, will not 
be sufiicient to take away clergy, but prisoner may 
be convicted of simple larceny. — R. v, Beaney 
(1820), Russ. &Ry. 416, C. C. R. 

9961. ,] — Foals & fillies are within 


PART XXXIV. SECT. 1, SUB- 
SECT. 16.— C. 

9957 i. Produce of animals — Milkinn 
cows.] — By Cattle Stealing Act, 17 
Viet. No. 3, s. 6, “ if any person shall 
take, use, or in any manner work any 
cati le, the property of any other person 
without the consent of the owner 
or other person in lawful possession 
thereof,” such person ” shall bo guilty 
of a misdemeanour ” : — Held : the 
offence can only bo committed by the 
person taking, using, etc., the animal, 
while in the owner’s or some third 
person’s possession ; & the enactment 
did not extend to merely milking a 
cow, which strayed into or was found 
upon accused's land, & was there so 
dealt with. — Ex p. Bowman (1866), 6 
N. S. W. 8. C. R. 15.— AUS. 


a. Carcase after killino.] — Pris- 

oner was conyicted of stealing a dead 
sow, the property of R. The sow 
had strayed into prisoner’s land & ho 
had killed it, & afterwards made it 
into pork, taking steps to conceal 
from II. that the pig was his. The 
chairman of quarter sessions ruled 
that under Impounding Act, 1865, 
8. 27, a person was not justified in 
appropriating the carcase of an animal 
killed by him under the authority of 
the sect., without making reasonable 
ellorts to ascertain the owner. At the 
same time ho told the jury that 
prisoner must be acquitted, if, mis- 
taking the effect of the sect., he thought 
he had a right to the carcase : — Held : 
the direction was right. — R. v. Dillon 
(1878), 1 N. S. W. S. C. R. N. S. 159.— 
AUS. 


b. Bull dedicated to an idol.] — i bull 
dedicated to an idol & allowed to 
roam at large is not fera hesiia & 
therefore res nullius, but primd facie 
the tj'ustoe of the temple where the 
idol is worshipped has the rights & 
liabilities attactilng to its ownership. 
Such an animal can therefore bo the 
subject of theft & criminal misappro- 
priation.— R. V. Nalla (1887), I. L. R. 
11 Mad. 145.— IND. 


PART XXXIV. SECT. 1, SUB- 
SECT. 17.— A, 

c. Cattle stealing — 17 Viet. No. 3.) 
— Tho offence of cattle stealing can 
only be committed by tho person 
taking, using, etc., tho animal, while 
In tho owner's or some third person’s 
possession, under Cattle Stealmg Act, 
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2 & 3 Ed. 6 (c. 33), & are included in the words, 
horse, gelding, or mare : — H eld : evidence of 
stealing a mare filly supported an indictment for 
stealing a mare. — R. v, Welland (1822), Russ. & 
Ry. 494, 0. C. R. 

9962. Horse is generic term.] — In an 

indictment for horse stealing, the animal, whether 
a horse, mare, gelding, colt or filly, may be 
described as a horse although 7 & 8 Geo. 4, c. 29, 
s. 25, mentions the particular species & gender. — 
R. v. Aldridge (1849), 4 Cox, C. C. 143. 

9963. Cattle stealing — Description of animal.] — 
An indictment for stealing a cow cannot be sup- 
ported by evidence of stealing a heifer. — R, v. 
Cook (1774), 1 Leach, 105 ; 2 East, P. C. 616, 
C. C. R. 

Annotaiiotia : — FoUd. R. V. Loom, Cripp & Baxter (1827), 

1 Mood. C. C. 160. Refd. R. v. Puddifoot (1829), 1 Mood. 

C. C. 247. 

9964. Sheep stealing — Description of animal 
stolen.] — Upon an indictment for stealing sheep, a 
prisoner cannot be convicted for stealing lambs ; 
for as 15 Geo. 2, c. 34, specifies lambs as well as 
sheep the indictment ought to state which are 
meant. — R. v. Loom, Crisp A Baxter (1827), 1 
Mood. C. C. 160, C. C. R. 

9965. .] — An indictment under 

7 & 8 Geo. 4, c. 29, s. 25, for stealing a sheep, is 
not supported by proof of stealing an ewe because 
the statute specifies ewe sheep. — -R. v. Puddi- 
foot (1829), 1 Mood. C. C. 247, (J. C. R. 

Annotation : — Consd. R. v. McCuiley (1838), 2 Mood. C. C. 34. 

9966. .] — If on an indictment for 

stealing one sheep it appear t hat the animal 
stolen was under one year old, prisoner must be 
accpiitted for lie ought to have been indicted for 
stealing “ one lamb.” If a ewe is stolen, it must 
be so called in the indictment, & so a lamb must 
be called a lamb the term sheep is proper only 
where the animal stolen is a wether. — R. v. Birket 
(1830), 4 C. <fc P. 216 ; 2 Man. & Ry. M. C. 296. 

9967. —.]— In an indictment for sheep 

stealing a rig sheep is properly described as “ one 
sheep.” — R. v. Stroud (1834), 6 C. & P. 535 ; 2 
Nev. M. M. C. 598. 

9968. .] — A sheep was called in the 

indictment a “ ewe ” & by the witnesses the proper 
name was said to be an ewe teg : — Held : the 
description was bad. — R. p. Jewett (1847), 8 
L. T. O. S. 518 ; 2 Cox, C. C. 227. 

9969. Sheep is generic term.] — An 

indictment under 7 & 8 Geo. '4, c. 29, s. 25, for 
stealing a sheep is supported by proof of stealing 
an ewe or ram, though the statute specifies “ ram, 
ewe, sheep, or lamb.” 

The word sheep in the statute is a generic 
term, including ram, ewe, & wether (per Cur.). — 
R. V. M‘Culley (1838), 2 Mood. C. C. 34 ; 2 Lew. 
C. C. 272 ; 2 J. P. 137, C. C. R. 

9970. .] — Prisoner indicted under 

7 & 8 Geo. 4, c. 29, s. 25, for stealing “ sheep.” The 
jury found that the animal so described was a 
“lamb”: — Held: the indictment was good. — 
R. V, Spiuer (1845), 1 Car. & Kir. 699 ; 1 Den. 
82, C. C. R. 

Annotedion : — Apld. R. V. Aldridge (1849). 4 Cox, C. C. 143. 

9971. Killing with Intent to steal carcase — 


Cutting off part of animal whilst alive — Death 
caused by Injury.] — Cutting off part of a sheep 
whilst it is alive with intent to steal it, will suppoA 
an indictment for killing with intent to steal if 
the cutting off must occasion the sheep’s death. — 
R. r. Clay (1819), Russ. & Ry. 387, 0. C. R. 
Annotation: — Refd. R. v. Sutton (1838), 2 Mood. C. C. 29. 

9972 . .]— R. V. Sutton (1838), 

8 C. & P. 291 ; 2 Mood. C. C. 29, C. C. R. 

9973. Intent to steal part only.] — R. v. 

Rawlins (1800), 2 East, P. C. 617, C. C- R. 

Annotation : — Consd. R. v. Williams (1825), 1 Mood. C. C. 

107. 

9974. Asportation by driving sheep 

while alive.] — On an indictment under 14 Geo. 2, 
c. 6, for killing sheep with intent to steal the whole 
carcase, proof of killing with intent to steal part 
is sufficient to support the charge : — Qu, : whether 
merely removing a live sheep for the purpose of 
killing it with intent to steal part of the carcase 
be an asportation under 14 Geo. 2, c, 0, of the live 
sheep. — R. v, Williams (1825), 1 Mood. C. C. 107, 
C. C. R. 

As to other animals.] — See Animals, Vol. II., 
pp. 204, 205, Nos. 6-16, pp. 210, 211, Nos. 54-70; 
Fisheries; Game; Magistrates. 


R. Documents of Title to Lunds and other Legal 

Documents. 


Larceny Act, 1916 (c. 50), ss. 7 & 46 (1). 

9975. General rule — Property In documents.] — 
R. V. Westbear, No. 9922, ante. 

9976. Document of title to lands.] — Stealing rolls 
of parchment will be larceny according to the value 
of the parchment, though they are the records of 
a ct. of justice, unless they concern the realty. — 
R. V. Walker (1827), 1 Mood. C. C. 155, C. C. K. 

9977. Evidence of theft.] — On an indict- 

ment on 7 & 8 Geo. 4, c. 29, s. 23, for stealing 
writings relating to real estate, the jury must be 
satisfied that deft, took them under such circum- 
stances as would have amounted to larceny, if the 
writings in question had been the subject of lar- 
ceny. — R. V. John (1835), 7 0. & P. 324. 

9978. Legal documents — ^Larcenable at common 
law.] — R. V. Walker, No, 9976, ante. 

9979. Agreement to build houses — Chose 

in action.] — W. was indicted for stealing a piece 
of paper which the evidence proved w»as a written 
agreement, but unstamped, to build certain 
cottages, & it was proved that, work was still 
going on under the agreement at the time it was 
taken : — Held : this being a chose in action was 
not the subject of larceny. — R. v. Watts (1854), 
Dears. C. C. 326 ; 23 L. J. M. C. 56 ; 22 L. T. O. 8. 
292 ; 18 J. P. 87 ; 18 Jur. 192 ; 2 W. K. 233 ; 
2 C. L. R. 604 ; 6 Cox, O. C. 304, C. C. R. 


Annotations : — Rofd. Alcock v. Delay (1855), 4 E, & B, 660 ; 
R. V. Smith (1855), 19 J. P. 774 ; R. v. Morrison (1859), 
28 L. J. M. C. 210 ; R. v. Lowrie (1867), 36 L. J. M. C. 24. 


9939. Warrants of execution — Evidence of 

theft.] — R. V. Bailey, No. 9732, ante. 

9931. Request for remittance of funds in 

hands of Paymaster-General.] — A person entitled to 
the balance of a sum in the hands of the Paymaster- 
General under an order of the Ch, Div. in a certain 
cause was convicted at quarter sessions of stealing 
a form of request for remittance filled up by him 


17 Viet. No. 3. — Ex p. BoWxMan 
(1866), 6 N. S. W. S. C. K. 15.— AUS. 

d. Killing with intent to steal carcase. ] 
— Whore prisoner was indicted for 
killing with Intent to steal one ewe, 
the evidence show^ed that the 


ewe had been driven into his stable 
by an innocent third party, the ot. 
were of opinion that it was for the jury 
to say whether there had been a taking 
& carrying away. — R. v. Searle (1864), 
5 Ntld. L. R. 88. NFLD. 


PART XXXIV. SECT. 1, SUB- 
SECT. 17.~B. 

e. Legal documents — Information.]-^ 
The polloe et. of the city of Toronto 
is a ct. of justice within 32 & 33 Viet, 
o. 21, 8. IS (D.) : — Held: prisoner was 

X 2 
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Ceiminal Law and Peoceduee. 


Sect 9 B, & C.] 

pursuant to Supreme Ct. Funds Kules, 1894, 
r. 48 (b) : — Held: the quarter sessions had juris- 
diction to try the offence, the document in ques- 
tion not being a document belonging to any ct, of 
law or equity or relating to any proceeding therein 
within the meaning of Quarter Sessions Act, 1842 
(c. 38), s. 1, exception 17. — King v. B. (1897), 61 
J. 1\ 663, D, a 


C, Valuable Securities, 

See Larceny Act, 1916 (c. 50), s. 46 (1). 

9982. Nature of valuable security must be 
specified.] — An indictment under Larceny Act, 
1861 (c. 96), s. 27, for stealing a valuable security, 
must particularise the kind of valuable security 
stolen, & any material variance between the 
description in the indictment & the evidence, if 
not amended, will be fatal. — R. v. Lowrie (1867), 
L. R. J C. C. R. 61 ; 36 L. J, M. C. 24 ; 15 L. T. 
682 ; 31 J. P. 180 ; 15 W. R. 360 ; 10 Cox, C. C. 
388, C. C. R. 

9983. What is a valuable security — Transfer of 
shares.] A transfer of shares in a limited liability 
company is a security for the payment of money 
within the meaning of the lirst part of Larceny 

1361 (c. 96), s. 75. — R. v. Smith (1898), 62 
J. P. 231 • 

9984. Scrip certificate of foreign railway 

company.] — Prisoner was convicted of stealing 
certificates of a foreign railway co., which cer- 
tificates it was proved in evidence were treated & 
dealt with on the London Stock Fxchange as 
scrip of a foreign railway : — Held : such cer- 
M cates are a valuable security within 7 & 8 
Geo. 4, c. 29, s. 5, the conviction was right. — 
R. r. Smith (1855), Dears. 0. C. 561 ; 25 L. J. M. C. 
31 ; 19 J. P. 774 ; 1 Jur, N. S. 1212 ; 4 W. R. 
196 ; 7 Cox, C. C. 93, C. C. R. 

9985. — Mortgage deed,] — A mortgage deed, 
6u title deeds accompanying it, constitute a security 
for money within 7 A 8 Geo. 4, c. 29, s. 5.— R. v. 
Williams (1852), 0 (’ox, C. C. 49. 

9986. Halves of bank notes.]— The halves 

of country bank notes, sent in a letter, are goods 
& chattels ; a person who steals or embezzles 
them is indictable for such larceny or embezzh'- 
ment.— R. v. Mead (1831), 4 C. & P. 535; 2 
Man. & Ry. M, C. 504. 

Annotation : — Refd. Kiugr v . K. (1897), 61 J. P. 663. 

9987. Re-issuable notes after payment & 

before re-lssue.] — Stealing re-issuable notes after 
they have been paid, & before they have been re- 
issued, does not subject the party to an indictment 


for stealing notes but he may be indicted for 
stealing the paper with valuable stamps upon it. — 
R. V. Clark (1810), Russ. & Ry. 181 ; 2 Leach, 
1036, C. C. R. 

Annotations Retd, R. v. Vyso (1829), 1 Mood. C. C. 218 ; 

R. V. Mead (1831), i C. Sc P, 633 ; li. v. Perry (1845), 1 

Pen. 09, 

J — If a servant of the Post 

Office steal a letter containing the paid notes of a 
country bank which came into his hands as a 
facer of letters, it is felony within 7 Geo. 3, c. 50, 
s. 1, though such notes were only in transitu from 
the London bankers who paid them, to the country 
bankers, for the purpose of being re-issued. — 
R. V , Ranson (1812), Russ, & Ry. 232 ; 2 Leach, 
1090, C. C. R. 

9989. .] — Re-issuable notes if they 

cannot properly bo called valuable securities whilst 
in the hands of the maker may be called goods <fc 
chattels. — R. v, VysE (1829), 1 Mood. C. C. 218, 

C. C. R. 

Annotations : — Consd. R. r. Powell (1852), 2 Don. 403. 
Refd. R. V. Perry (1845), 1 Cox, O. C. 222. 

9990. .] — A. & B. were convicted on 

an indictment charging A. with stealing £95 in 
money, <fe B. with receiving £5 in money, part of 
the £95, knowing it to have been stolen. It 
appeared in evidence that A. stole certain notes 
of a provincial bank which were not then in circu- 
lation for value, but which were paid in at one 
branch of the bank, & were in course of trans- 
mission to another branch, at which they had been 
originally issued, in order that they might be 
tliere re-issued or otherwise disposed of, it not 
being the practice of the bank to re-issue at one 
branch notes originally issued at another ; & it 
also appeared that B. received one of such notes 
knowing it to have been so stolen : — Held : the 
conviction was right, the notes being “ bank 
notes within the moaning of Griminal Procedure 
Act, 1851 (c, 100), s. 18, <fc therefore properly 
described as money in the indictment. — K. v. 
West (1856), Dears. & B. 109 ; 26 L. J. M. G. 6 ; 

28 L. T, O. 8. 107 ; 20 J. P. 742 ; 2 Jur. N. 8. 
1123 ; 5 W. R. 50 ; 7 Gox, C. C. 183, C. 0. R. 

9991. Post Office order.] — A person was in- 

dicted for stealing four warrants & orders for the 
payment of money. In one count they were 
called “ warrants orders "'r the payment of 
money ” merely ; in another warrants Sc orders 
for the payment of money, commonly called post 
office money orders ; & in a third count, they 
were described as “ four valuable securities, that 
is to say, four warrants & ordei's for the payment 
of money, commonly called post office money 
orders.’’ They purported to be signed by the 


properly convicted of stealing an in^ 
formation laid in that ct. — K. v 
Mason (1872), 22 0. P. 246.~-CAN. 

PART XXXIV. SECT. 1, SUB- 
SECT. 17.— C. 

9982 i. Nature of valuahle securiti 
must be specified,] — “ Draft & order foi 
payment of money is a sufficienl 
desciiption within the meaning of a 
statute, wliich makes the stealing of a 
wairant for paynjent of money felonv. 

(l«‘-i5i). Jehb, Or. & Pr. 


9982 U. 


— When a stati 


made the stealing of a proTniHsoi*y n( 
larceny, & a snhsequent statute p 
vided for the punishment of reeoiv 
of stolen “ goods or chattels : — Hel 
promissory notes were “ goods witl 
the moaning of the latter Act.— R, 
^4 '^e^( 1825), Jebh, Cr. & Pr. C 


9982 iii. .] 

Will. 4. ac 


-Indictment under 7 
c. 36, s. 30, for re- 


1 Viet. 

coiving promissory notes & a valuable 
security, knowing them to have been 
stol^, etc. : — Ncrnble : the term 
valuable security,*’ in the foregoing 
indictment, was not of itself a snffl- 
, X description. — R. v. Tkknwitu 
& D- : 1 Leg. Rep. 

154. — IR. 


f. What is a valuable security — ■ 
Pemsion warrant.] — ^I^risoner was con 
vioted on an information charging him 
with stealing cheques the property of 
the Oueen. He was clerk in the 
commissariat department, & it was 
hiB duty to make out cheques for 
military pensions, got them signed, & 
deliver or forward them in duo course, 
to the pensioners. It was proved that 
he had appropriated three of them to 
his own use : — Held : conviction was 
good, prisoner being guilty of larceny 


at common law. — R. v. Goopibon 
(1871), 10 N. S. W. S. C. R. 53.— AUS. 

e, ' — — Hank draft.] — Prisoner wa-s 
charged with stealing valuable security, 
the property of the A. bank. He 
was manager of the hank at G. Ho 
induced D., wlio supposed that he was 
signing a deposit slip for £700 which 
ho was depositing, to sign a request 
for a bank draft in H. Prisoner then 
made out a draft in accordance with 
the form signed by I)., proemrod tlie 
signature of the accountant to it & 
afterwards negotiated it & placed the 
money to his own credit : — Held : the 
bank draft was a valuable security. — 
K. V. Anderson (1878). 1 N. a. w. 
S. C. R. N. 8. 153.— AUS. 

h. Cheque held as bailee. ] — • 

The information charged prisoners 
with stealing a valuable security. The 
evidence showed they had stolen a 
cheque entrusted to them as bailees : — 
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S., & were addressed “ To the Post 
n j-j. form of the body of them 

Credit the person named in my letter of 

of £5, & debit the same to this 
omce :—Held : the instruments were both 
warrants & orders for the payment of money, — B, 

Car. & M, 224 ; 2 Mood, C, C, 

Joof C. C. B, 

Ar^tati^ :~Retd, R, v. CharroUe (1849), 13 Q. B, 447. 
vanderstein, Harris & SomerWlJe (1865), 10 Cox, 

C,^* Cy* 111# 

9992. Uncompleted acceptances.] — A., in 

consequence of seeing an advertisement, applied 
to B. to raise money for him. B. said he would 
procure him £5,000, & produced from his pocket- 
book ten blank 6s, bill stamps, across each of 
which A. wrote “ accepted, payable at Messrs. 

P. & Co.,” <fc signed his name. B., who was 
present, took up the stamps, & nothing was said 
as to what was to be done with them. Afterwards 
bills of exchange for £500 each were drawn on 
these stamps, & B. put them into cii’culation : 
Held: (1) these stamps, with the acceptances thus 
written upon them, were neither “ bills of ex- 
change,” “ orders for the payment of money,” 
nor securities for money ” ; (2) a charge of 

larceny against B. for stealing the stamps, & for 
stealing the paper on which the stamps were, 
could not be sustained, as this was no larceny. — 

R. V. Hart (1833), 6 C. & P. 100. 

AnrLoiations : — As fo (1) Consd. 11. v. Bovvernian, [1891] 

1 Q. 13. 112. Refd. Stoefisi^rer V. S. E. Ky. (1854). 3 E. & B. 
549, to (2) Refd. R. V. Smith (1852). 5 Cox, C. C. 533. 

9993. Acceptances not signed by drawer.] 

Acceptances with the drawer’s name in blank were 
delivered by prosecutors to prisoner to be dis- 
counted. lie subsequently completed the bills, 
discounted them, &; converted the proceeds to 
his own use : — Held : the acceptances were 
securities for the payment of money ” within 
Larceny Act, 1801 (c, 90), s. 75. — R. v . Bower- 
man, 11891] 1 Q. B. 112 ; 00 L. J. M. C. 13 ; 03 
J.. T. 532 ; 55 J. P. 373 ; 39 W. R. 207 ; 7 T. L. R. 

47 ; 17 Cox, C. 0. 151, C. C. R. 

9994. Unendorsed promissory note.] — Anon. 

(1781), 2 East, P. C. 598. 

9995. Agreement to pay money for valuable 

consideration.] — Defts., husband & wife, were in- 
dicted for having by thieats of violence A restraint 
induced prosecutor to write <fc affix his name to 
the following document: '‘London, July 19, 1875. 

I hereby agree to i>ay you £100 sterling on the 
27th inst. to prevent any action against me ” : — 
Held : the document was not a promissory note 
but was an agreement to pay money for a valid | 


consideration which could be sued upon, & was 
therefore a valuable security.— R. v, John (1875), 
13 Cox, C. C. 100. 

9996. Pawnbroker’s ticket.] — A pawn- 

broker’s duplicate is the subject of larceny. It is 
a '' warrant for the delivery of goods ” within the 
meaning of 7 & 8 Geo. 4, c, 29, s. 5 ; is well 
described in an indictment, either as “ a warrant 
for the delivery of goods, ** a pawnbroker's 
ticket/^ or as “a piece of paper.” — B, v, Morri- 
son (1859), Bell, a a 158 ; 28 L, J, M. C. 210 ; 33 
L, T, O, S, 228 ; 5 Jur. N, S, 604 ; 7 W, B, 554 ; 

8 Cox, C. C. 194, C. C. R. 

Annotations .—Retd, R. v, Kay (1870), L. R. 1 C. C. R. 257 ; 

R. V. Chapman (1910), 4 Cr. App. Rop. 276. 

9997. Effect of invalidity or irregularity of docu- 
ment— -Unstamped cheque.] — A draft purporting 
to be drawn in London, but actually drawn at 
Maidstone without any stamp on it, contrary to 
31 Geo. 3, c. 25, s. 4, is not such a draft for the 
payment of money as will make a servant of the 
Post Office, who steals it out of a letter entrusted 
to his care, liable to the punishment inflicted on 
servants of the Post Office, by 7 Geo. 3, c, 50, s. 1.— - 
R. V, Poole Y (1803), 3 Bos. & P. 311 ; Russ. & 
Ry. 31 ; 2 Leach, 900 ; 127 E. R. 171, C. C. R. 

9998. .] — An unstamped order for 

payment of money which ought to be stamped 
under Stamp Act, 1815 (c. 184), is not a valuable 
security, within 7 & 8 Geo. 4, c. 29, because it 
would be a breacli of the law in the drawer to 
pay it. — R. v, Yates (1827), 1 Mood. C. C. 170, 

C. C. R. 

Annotation : — Refd. R. x\ Watts (1854), 23 L. J. M. C. 56. 

9999. .] — A. was indicted in one 

count for stealing a cheque, & in another count for 
stealing a piece of j)aper. It was proved, that the 
G. W. Ry. Co., drew in London a cheque on their 
London bankci's, A sent it to one of their officers 
at T. to pay a poor-rate there ; he at T. gave it 
to prisoner, a clerk of the company, to take to the 
overseer, but, instead of doing so, he con veiled 
it to Ills own use : — Held : even if tlie cheque was 
void under Stamp Act, 1815 (c. 184), prisoner 
miglit be properly convicted on the count for 
stealing a jnece of paper. — R. v. Perry (1845), 

1 Car. & Kir. 725 ; 1 Den. 09 ; 5 L. T. O. 8. 150 ; 

9 J. P. 7(50 ; 1 Cox, C. C. 222, C. C. R. 

Annotations : — Refd. R. v. Watts (1854), 18 Jur. 192 ; R. v, 
Godfrey (1858), 7 Cox, C. C. 392. 

10,000. Improperly signed exchequer bills,] 

Exchequer bills, although signed by a person not 
authorised so to do, are st^curities A effects, 
within Bank of England Act, 1741 (c. 13), s. 12. — 


Held : iirlsouers wore rightly con- 
victed. — R. V. Daley & Smith (1879), 
2 N. S. W. S. C. R. N. S. 151,~AUS. 

k. JJeed cancelled. ] — A deed 

deposited with the Registrar-General 
upon an apjdicathin to bring land 
under Real Property Afd, 1900, No. 25, 
6c stamped as cancelled under sect. 29, 
upon the issue of a certificate of title 
may bo a valuable security Mdtliin 
Crimea Act, 1900, No. 40, s. 134. — 
R. V. White (1904), 4 8. R. N. S. W. 
379; 21 N. S. W. W. N. 104.— AUS. 

l. “ Other thing whatsoever.**] 

— In Criminal Code, s. 355, the 
words “ other tidug whatsoever ” refer 
to something of a like nature to 
valuable soourity, & where a chai*ge 
under that sect, that accused received 
goods which ho omitted to account 
for does not allege that he received 
valuable security or some other tiling 
as the proceeds of the goods, there is 
no offence charged. — 11. v, Fraser, 


[19181 2 W. W. R. 324 ; 11 8a8k. L, R. 
209 ; 30 Can. Grim. Cas. 70 ; 40 

D. L. R. 691.— CAN. 

m. Qovermnerd stock.] — Govt. 

stock is not a valuable security 
within 7 & 8 Geo. 4, c. 29, s. 49. — R. v. 
IjANAuze (1847), 2 Cox, C. C. 362. — 
IR. 

n. Effect of invaUdUy or irregularity 
of document — Unstamped promissory 
note. 1 — Prisoner was indicted for 
stealing “ a note for the payment of 
& of the value of $458.33, the pro- 
perty of A. 8c G./* 8c tried & convicted 
in Montreal, Mar., 1877. The evidence 
showed that tho promissory note in 
lines tion was di'awn by A. & C., 8c 
made payable to prisoner’s order. 
The note was then given in mistake to 
prisoner, it being supposed that the 
sum of $258.33 was due him by the 
drawers instead of the less sum of 
$175. The mistake being immediately 
discovered prisoner gave back tho note 


to tho drawers uiustamped uuou- 
dorsed, in exchange for another note 
of $175. An opportunity occurring 
prisoner afterwards, on same day, 
stole tho note. He caused it to bo 
stami>ed, endorsed it, & tried to 
collect it. After conviction tho follow- 
ing questions wore reserved for the 
consideration of the full ct ; whether 
an unstamped promise to pay is a 
promissory note or valuable security ; 
& whether, in tho hands of tlie drawers, 
it was such property os to be tho sub- 
ject of larceny : — Held : prisoner was 
not guilty of larceny of “ a note ” or 
of a valuable security within the 
meaning of the statute, 8c that the 
offence of which ho was guilty was not 
correctly described in tho indictment. — ■ 
SCOTT V. It. (1878), 2 S. C. R. 349.— 
CAN. 

.] — An insufficiently 

or defectively stamped promissory 
note, the holder being ignorant of the 
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Criminal Law and Procedure. 


Sect, 1. — Larceny: Svih-secf, 17, (7., P., P., P., G, 

R. V. Aslett (1804), 1 Bos. & P. N. R. 1 ; Russ. & 

Ry. 67 ; 2 Leach, 958 ; 127 E. R. 356, C. C. R. 

Annotation : — ReM. II. v. Gardner (1862), Le. & Ca. 243. 

P. Fixtures, 

Larceny Act, 1916 (c. 50), s. 8 (i). 
i0,00i. What is a building— All buildings in- 
cluded,] — A summer-house used occasionally for 
tea ct refreshment within the same enclosure as the 
house, though at a distance of about half a mile, 
is a building within Theft Act, 1731 (c, 32), All 
buildings appear to be within the Act. — R. v, 
Nokris (1804), Russ. & Ry. 69, C. C. R. 

10.002. Church.] — R. v. Paiiker & Easy 

(1782), 1 Leach, 320, n. ; 2 East, P. C. 592. 

10.003. Summer-house.] — R. v, Norris, 

No. 10,001, ante. 

1 0.004. Unfinished building.] — An un- 

finished building intended as a cart-shed, which is 
boarded up on all its sides, & has a door with a 
lock to it, & the frame of a roof with loose gorse 
thi’own upon it, because it is not yet thatched, 
is a building wdtliin 7 <fc 8 Geo. 4, c. 29, s. 41. — 
R. V. WORRALL (1836), 7 C. & P. 516. 

10.005. Shed on wharf.] — Prisoners stole 

the lead gutters of some brick & timber & tile-made 
sheds built on a wharf. The indictment charged 
them wdth stealing lead fixed to a wharf : — Held : 
the‘ conviction was good, as the e\udence showed 
that, the sheds on the wharf were part of the 
wharf, <fe the wharf was a building within 7 & 8 
Geo. 4, c. 29, s. 44.— -R. v. Rice (1859), Bell, C. 0. 

87 ; 28 L. J. M. 0. 64 ; 32 L. T. O. S. 323 ; 23 
J. P. 85 ; 5 Jur. N. S. 273 ; 7 W. R. 232 ; 8 Cox, 

C. C. 119, C. C. R. 

10.006. — — Evidence of ownership of dwelling- 
house.] — Indictment for stealing a copper pipe 
fixed to the dwelling-house of A. & B. is not sui>- 
ported by proof of stealing a pii:>e fixed to two 
rooms of which A. & B. are separate tenants in 
the same house. — R. v. Finch (1834), 1 Mood. C. 0. 
418, 0. 0. R. 

10.007. .] — Proof by an agent, of the 

receii^t of rents, of letting the premLses, ordering 
the repairs & managing the j^roperty generally on 
account of A., is sutTicient evidence of title in A., 
without producing the title deeds, upon a count 
in an indictment for stealing lead, the property 
of A., fixed to a dwelling-house of A. — R. r. 
Brijmmitt (1861), Le. & Ca. 9 ; 3 L. T. 679 ; 25 
J. P. 85 ; 9 W. R. 257 ; 8 Cox, 0. C. 413, C. C. R. 

10.008. What is a fixture — Window sashes not , 
fixed into frames.] — R. v. Hedges (1779), 1 Leach, 

201. i 

10.009. Rails of tomb.] — R, v. Davis (1792), 

1 Leach, 496, n. 

10.010. Brass fixed to tombstone.] — If an 

indictment against a receiver state the principal 
felony to have been committed by B.j whatever 


would have been evidence of the principal felony 
to convict B., is receivable to prove this allegation 
on the trial of the receiver, but is not conclusive. 
Therefore, if B. confessed the principal felony, 
that confession is admissible on the trial of the 
receiver, to prove the commission of the principal 
felony. 

Sernhle : the stealing of brass, fixed to tomb- 
stones in a churchyard, is a felony within 7 & 8 
Geo, 4, c. 29, s. 44.— R. v. Buck (1830), 4 C. & P. 
377 ; 2 Man. & Ry. M. C. 490. 

Annotation : — Mentd, K. v. Pym (1846), 1 Cox, C. C. 339. 

10,011. Leaden images In Geld,] — Leaden 

images on pedestals fixed in the ground, near a 
summer-house, & summer-house being in an 
enclosed field, but not within the same enclosure 
as the house, are not within Theft Act, 1731 
(c. 82). — R. V. Richards (1802), Russ. & Ry. 28. 

10.012. Sundial in churchyard.] — To steal a 

copper sundial attached by screws to the top of a 
wooden post fixed in a churchyard is an offence 
wdthin 7 &; 8 Geo. 4, c. 29, s. 44. — R. v. Jones 
(1858), Dears. & B. 555 ; 27 L. J. M. 0. 171 ; 31 
L. T. O. S. 121 ; 22 J. P. 274 ; 4 Jur. N. S. 394 ; 

6 W. R. 470 ; 7 Cox, 0. C. 498, C. 0. R. 

10.013. Charge of stealing fixtures — Conviction of 
simple larceny illegal.] — A person on a count in the 
usual foim for stealing lead affixed to a building 
cannot be convicted of larceny ; & in order to 
warrant a conviction on such a count the jury 
must be satisfied that prisoner unfixed the lead 
from the building, or was present aiding & assisting. 

— R. r. Gooch & Devonshire (1838), 8 0. & P. 
293, N. P. 

Annotatum : — PoUd. R. V. Molloy, 11921) 2 K. B. 304. 

10.014. Charge of simple larceny — Conviction of 

stealing fixtures illegal.] — The facts proved in 
evidence at the trial of ai)plt. showed that he had 
cut & stolen lead piping from’ a dwelling-house. 
He was indicted for simple larceny & convicted : — 
Held : the conviction could not be upheld as tlie 
facts proved a statutory oiTence under Larceny 
Act, 1861 (c. 96), s. 31, but not the offence charged 
in the indictment. — R. MoLX.oy (1914), 111 

L. T. 166 ; 78 J. P. 216 ; 24 Cox, 0. C. 226 ; 10 
Cr. App. Rep. 75, C. C. A. 

10.015. .] — C an indictment under 

Larceny Act, 1916 (c. 5C s. 8 (1), for stealing 

I fixtures prisoner cannot ne convicted of simple 
i larceny. — R. v, Molloy, [1921] 2 K. B. 364 ; 90 
L. J, K. B. 862 ; 125 L. T. 470 ; 85 J. P. 233 ; 37 
T. L. R. 611 ; 65 8ol. Jo. 534 ; 27 Cox, C. C. 34 ; 

15 Cr. App. Rep. 170, 0. C. A. 

10.016. Indictment — Duplication.] — R. v. Mol- 
loy, No. 10,014, ante. 

Fixtures let with house.] — See Sub-sect. 13, ante, 

E, Trees and Plants, 

Laix;eny Act, 1916 (c. 50), s. 8 (2) ^ (3). 

10.017. What is “ ground adjoining a dwelling- 
house’’ — Imports actual contact.] — In 7 & 8 


Insufficiency of, or defect in, the 
stamping, may be the subject of 
larceny, as a valuable security. — 11 , v 
Dewui’T (1881), 21 N. B. R. 17.— CAN. 

PART XXXIV. SECT, 1, SUB- 
SECT. 17.— D. 

p. What is a fixture — Copper plaie 
of crushing hatlery.'i — A. was con- 
victed of feloniously receiving knowing 
the same to have been feloniously 
stolen, a copper plate, which was an 
essential part of an imdoubted fixture 
(a ripple table forming an api)endage 
of a quartz -crushing battery), & was 


for its compleio nso intended to be 
& was in fact periodically detached ; — 
Held : the plate was itself a fixture & 
therefore could not ho the subject of 
larceny at common law. — R. v. Dowsey 
(1903), 29 V. L. R. 453.— AUS. 

10,008 i. Window sashes not 

fixed into panes — Form of conviction .] — 
A conviction, purporting to be under 
C. S. C., c. 93, 8. 28, charged that deft., 
at a time & place named, wilfully & 
maliciously took & carried away the 
window sashes out of a building owned 
by C., against the form of the statute, 
etc., without alleging damage to any 


roporty, real or personal, & without 
ncung damage to any amount : — • 
Held : the conviction was bad, & 
would bo quashed. — R. v. Caswell 
(1870), 20 C. P. 275.— CAN. 

PART XXXIV. SECT. 1. SUB- 
SECT. 17.— E. 

q. Fruit — Overhanging branch.] — 
A party cannot be prosecuted under 
4 & 6 Viot., 0 . 25, for stealing fruit 
** growing in a garden,*' unless the 
bough of the tree upon which the fruit 
is hanging be within the garden ; it 
is not Bumcient that the root of the 



XXXIV. — Offences 


r^TTrofii/’ t words “adjoinine any 

® contact ; & there^ 

wflTtT “r ®®Pafated from a house by a narrow 

as a “ properly described 

for the®1f,rt fa“® sect, is a question 

DTOdiiot?n« ”■ i r ” * '■ vegetable 

production m sect. 42 do not apply to vountt 

3^f a’o^jT^' *'■ (1829)f »food. & U. 

& Broad 

r/^on BaniVlSlsfzifT^L.^Il': * ®™““ 

* “garden ’’—Question for 

*’• Lodges, No. 10,017, 

1 0.01 9. “ Plant " or “ vegetable products^’ — 

not included.] — R. v. Hodges, No. 

10,017, 

10.020. Value of article stolen or injured — Aggre- 

T A an indictment for cutting 

eight trees with intent to steal, whereby an amount 
ot injury was done to them exceeding £5, framed 
upon the latter part of Larceny Act, 1861 (c. 96), 
s. o2, proof that the aggregate value of a number 
ol trees cut at one time exceeded £5 will satisfy 

though no one tree was of the value 
V. Shepherd (1868), L. E. 1 0. 0. K. 

}}o ’ ; 17 L. T. 482 ; 32 J. P. 

116 ; 16W. R. 373; 1 1 Cox, 0. 0. 119, C. 0. R. 

Annotaiions ;— Refd. R. ii. Firth (1809), L. II. 1 C. 0. R. 172 ; 

K. V, Henwood (1870), 22 L. T. 480, 

Sec, also, Magistrates. 

F , Goods in Process of Planufaciurc. 

Larceny Act, 1916 (c. 50), s. 9. 

Ty V^hat is “process of manufacture.**]— 

R. V, Hugill (1800), 2 RusseU on Crimes & Mis- 
demeanours, 8th ed. 1283. 

10.022. .J — Goods remain in “ a stage, pro- 
cess, or progress of manufacture,” within 7 & 8 
Ceo. 4, c. 30, s. 3, tliough the texture be complete, 
it they be not yet brought into a condition fit for 

WOODIIEAD (1836), 1 Mood. & R. 

i)49. 

10.023. What is a “ building ” — Used for the 
manufact^e.l— Stealing calico placed to be printed , 
etc., in a building made use of by a calico printer 
lor printing, drying, etc. ; — Held : in order to 
support the capital charge under 18 Geo. 2, c. 27, 
s. 1, It was necessary to prove that the building 
Irom which the calico was stolen was made use of 

?i printing or drying calico. — R. i'. Dixon 

(1803), Russ. & Ry. 53, C. C. R. 
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G. Postal Packets, etc* 

Larceny Act, 1910 (c. 50), s. 12. 

See Post Office. 

H* Gas, Water and Electricity* 

10.024. Gas.] — R. v,^ White, No. 9086, ante* 

10.025. .] — An indictment charged prisoner 

with stealing ] ,000 cubic feet of gas on a par- 
ticular day. The evidence connected prisoner 
with the abstraction for several years of gas from 
the main of prosecutors by a pipe which had been 
used for the pu^ose of partly lighting a factory 
by gas without its passing through the meter : — 
Held : the circumstances attending the abstrac- 
tion of gas by that means for the whole of that 
time were rightly given in evidence, & prosecutors 
were not called upon to elect to proceed on one 
particular act of taking, or on any three acts 
committed within the space of six monttis from 
the first to the last of such acts, under Larceny 
Act, 1861 (c. 96), s. 6, for the whole of the acts 
constituted one continuous taking, & did not show 
separate takings at different times. 

Semble : if the facts had amounted to proof of 
separate & distinct takings from time to time, 
though the prosecution might have been called 
ui)on to elect upon which taking or takings they 
would proceed, the evidence would have been 
equally admissible as tending to show the felonious 
nature of the one taking selected. — R. v. Firth 
(1869), L. R. 1 0. C. R. 172 ; 38 L. J. M. C. 54 ; 

19 L. T. 746 ; 33 J. P. 212 ; 17 W. R. 327 ; 11 
Cox, C. C. 234, C. 0. R. 

Annotations: — Befd. R. v. Houwood (1870), 22 L. T. 486 ; 
Erie County Natural Gas & Fuel Co. v. Carroll, [1911] 

A. O. 105. Mentd. R. d. Bond, [1906] 2 K. B. 389. 

10.026. Water.] — Water supplied by a water co. 
to a consumer, & standing in his pipes, may be the 
subject of a larceny at common law. — B ^erens v. 
O’Brien (1883), 11 Q. B. D. 21 ; 52 L. J. M. C. 

70 ; 47 J. P. 472 ; 31 W. R. 613 ; 15 Cox, C. C. 332. 
Annotation : — Mentd. Foss v. Best, [1906] 2 K. B. 105. 

10.027. Electricity.] — R. v. Armanni (1899), 130 
C. C. Ct. Cas. 707. 


Sub-sect. 18. — Ownership. 

A, In General* 

10,028. Ownership must be alleged.] — An indict- 
ment of larceny must state that the property was 
“ the goods & chattels ” of, etc. — Long’s Case 
(1596), Cro. Eliz. 489 ; 78 E. R. 740. 

Annotations : — Mentd. Anon. ,, (1675), Frcem. K. B. 522; 
Grenville v. Collegro of Physicians (1700), 12 Mod. Rep 
386 ; Whithei’S v. Warner [1720), I Stra. 309. 


tree bo within the garden. — M cDonald 
(1847), 4 U. C. K. 1.— 

CAN* 


r. Timber,] — Prisoner was Indictee 
for larceny under Indian Act oj 
1880, 43 Viet., c. 28, b. 66 (D), & 
was convicted : — Held : ho ought nol 
to have been convicted, because the 
wood, the subject of the alleged 
larceny, was not in the absence oi 
satisfactory information, supported by 
affidavit, “ seized & detained as sub- 
ject to forfeiture under the Act, — 
R. r. Feauman (1886), 10 O. R. 660.— 
CAN. 


g. Growing grass.] — A trespasser 
entered the close of another & out 
growing grass, & three days subse- 
quently returned & carried it away 
for his own use. For these acts he 
was indicted for larceny at common 
law tried, & oonvictod : — Held: the 


conviction was good. — U. v. Folky 
(1889), 17 Cox, C. C. 142.~IR. 

PART XXXIV. SECT. 1, SUB- 
SECT. 17.— H. 

10,024 i. Oas.] — Prisoner was con- 
victed of stealing gas, the property of the 
A. CO. It appeared from the evidence 
that a secret pipe communicated with 
the supply-pipe leading from the main 
to the meter before it joined the motor 
& supplied some of the burners in 
prisoner’s house with gas. Objections 
were taken that gas was not a subject 
of larceny, that there weh no taking 
actual or constructive, that there was 
no severance, & that the gas was in 
prisoner’s possession : — Held : prisoner 
was rightly convicted. — It. v. Russell 
(1878), 1 N. S. W. S. C. R. N. 8. 73.— 
AUS. 

10,026 i. TFoier.l— Deft, deliberately 


took water, supplied by a city cori)n.' 
from the pipes of a neighbour after 
that neighbour had refused to permit 
him to do so, deft, not being himself 
entitled to take water from the city 
pipes ; — Held : water may be the 
subject of larceny at common law, & 
deft, was found guilty of larceny. — R. 
V. Hutton (1911), 19 W. L. K. 907.— 
CAN. 


PART XXXIV. SECT. 1, SUB- 
SECT. 18.— A. 

10,028 i. Ownership must be alleged.] 
— An information charging that “ M. 
being employed In carrying the mail 
between G. & M. & while so employed 
did feloniously steal a piece of paper 
enclosed in a letter sent by post & 
not laying the property in any one is 
bad. — R.- u.Mohanda (1864), 3 N. S. W. 
S. C. R. 152.— AUS. 
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Sect. 1. — Larceny: Siib-sect. 18,^., B. & C.] 

10.029. K. V. Oarteii (1703), 2 Ld. 
Raym. 890 ; 92 E. R. 96. 

10.030. May be of person unknown.] — 

Indictment for talang the goods “of a certain 
person unknown is good. — ^A non. (1554), 1 Dyer, 
99 a ; 73 E. R. 216. 

10.031. .] — Where proiierty is stated 

in one count to belong to certain persons, but in 
another count to belong to persons unknown, & 
prosecutor cannot prove the names of the persons 
as described in the first count, he cannot recur to 
the second count, which describes the property 
as belonging to persons unknown. — R. v. Robin- 
son (1817), Holt, N. P. 595, N. P. 

B. Possession. 

10.032. Owner must have possession.] — R. v. 

Waite (1743), 1 Leach, 28 ; 2 East, P. 0. 570. 

Annotations: — Consd. R. v. Bazeley (1799), 2 Loach, 835 ; 

K. V. Johnson & Wright (1851), 5 Cox, O. O. 372. Distd. 

R. V, Mallison (190^, 66 J. P. 503. Refd. R. v. Rood 

(1854), 18 Jut. 66. 

10.033. .]— R. r. Buia. (1797), 2 East, P. C. 

572 ; 2 Leach, 841. 

Annotations : — Consd. R. v. Headge (1809), Russ. & Ry. 160 ; 

R. V. Johnson & Wright (1851), 5 Cox, C. C. 372. 

10.034. .] — Previous to the passing of 39 

Geo. 3, c. 85, if a banker’s clerk, or cashier, who 

10,030 i. May he of person -un- 

known.] — The conviction of an in- 
habitant of Cape Colony of the crime 
of theft, committed in having stolen 
rougii diamonds from some person 
unknown, & at some place beyond the 
Colony unknown, & bringing them 
within the (Colony, sustained. — R. v. 

Philander Jacobs (1876), Buch. 171. 

— S. AF. 

t. Ownership must he proved .] — ■ 

Prisoner appeared to answer to a 
charge of having, on Oct. 26, 1881, 
stolen the sum of $5G8.75, the property 
of T. T. deposed that lie had been 
in partnership with prisoner from May 
to Aug., 1881. Their place of busiuess 
was burned down on July 29, & on 
Aug. 17 the partnership was dissolved, 
an agreement being made to sliaro the 
profits equally. A policy was held by 
the firm against the D. Co., & another 
against the C. Co., the two amounting 
to $20,000. The D. Co. paid thorn a 
cheque for their claim on July 26, & 
they proceeded together to the bank 
to get it cashed. I^risoner received 
bills for the amount, but when witness 
demanded his share, prisoner dordiued 
to comply. The witness called for the 
money several times, but mn each 
occasion was refused. Couffsel sub- 
mitted that the C’rown had no case, 
as the money was proved never to 
have been in the physical possession 
of T., & hence no larceny could have 
taken place. His honour concuiTcd, & 
charged the jury in accordance. A 
verdict of “ not guilty ” was returned. 

—Mooney v. R. (1882), (1726-1890), 

3 Steph. Q. Dig. 423-4.— CAN. 

a. .] — It is necessary in theft 

oa^es to prove ownership in some per- 
son other than accu8c<f. — R. v. Jen- 
nings & Hamilton (1916), 34 W. L. R. 

1058 ; 10 W. W. R. 1049.— CAN. 

h.* Property in sealskins.] — H. was 
the owner of a sealing vessel, 
navigated by a master & seamen, 
whom he paid by wages. Ho had a 
separate agreement with men employed 
by him as sealers, %vhlch provided for 
the payment of the sealers “ by the 
lay,*’ the price of each sealskin taken 
to be taken at 16«.. of which one- 
third was to go to the ship & two- 
thirds to the men. The seals when 


was entrusted to receive bank-notes & money at 
the shop counter, instead of putting them into 
the cash or bill drawer, secreted them & converted 
them to his own use, it was a mere breach of trust, 
& not felony ; for the property never was in the 
banker’s possession. — R. v. Bazeley (1799), 2 
East, r. C. 571 ; 2 Leach, 835. 

Annotations : — Confid. R. v. Pooley (1803), 3 Bos. & P. 311 ; 

R. V. Johnson & Wright (1851), 5 Cox, C. C. 372. Refd. 

R. V. Walsh (1812), 4 Taunt. 258 ; R. v. Gamble (1847), 

16 M. & W. 384. 

10.035. -.] — If a stockbroker receive bank- 
notes for the cheque of his principal, & be directed 
to invest their whole amount in Exchequer Bills, 
but instead of so doing, only applies part to that 
purpose, & runs away fraudulently with the 
remainder, he cannot be indicted for stealing the 
cheque, for that was delivered to & applied by 
him as the drawer of it intended ; nor the bank- 
notes, for they were never in the possession of 
prosecutor. — R. v. Walsh (1812), Russ. & Ry. 
215 ; 4 Taunt. 258 ; 2 Leach, 1054 ; 128 E. R. 328. 

Annotations : — ^Refd. R. v. Hart (1833), 6 C. & P. 106 ; 

R. V. Metcalf (1835), 1 Mood. C. C. 433 ; R. v. Reed (1854), 

1 8 Jut. 66 ; R. v. Bunkall (1864), 9 Cox, C. C. 419. Mentd. 

WlUte V. Mullett (1851), 20 L. J. Ex. 291. 

10.036. -.] — A servant, sent by his master to 
get change for a note, etc., who embezzles the 
change, is not liable at common law for stealing 
the change, but must be indicted under 39 Geo. 3, 

was adduced to prove the possession 
only, but none to prove the property ; 
upon an objection by the panel to a 
verdict being returned, that as it had 
not been proved that the articles 
belonged to a different person from the 
owner libelled : — IleM : sulllcicnt that 
the lawful possession had Ixscn proved. 
— H.M. Advocate v. Kyles (1876), 3 
Couper, 221.— SCOT. 

10,032 iii. .] — Where the posses- 
sion of accused set forth is lawful posses- 
sion, with merely a liability to account, 
there can bo no relevant charge of 
theft. — H.M. Advocate v. Fleming 
(1885), 12 H. (Ct. of Sess.) 23; 22 

Be. L. R. 435, 591.— SCOT. 

10,032 iv. .] — R. sold a half -share 

in a special claim, which ho had marked 
out ; & then, as agreed upon between 
him & the ’)urchasor, an application 
for the hole. ^ was made by R. in his 
own name, » le purchase money was 
deposited in vUe warden’s ct. to cover 
the survey & other expen.scs which were 
incidental to the application. Shortly 
afterwards, before any survey expenses 
had been incurred, & without acquaint- 
ing the purchaser with his inl^cntion, 
K. applied to the warden’s ct. for a 
refund of the deposit. This was re- 
turned to him, loss the cost of adver- 
tising the application. R. then 
appropriated the money & loft the 
colony. U. was charged with stealing 
the money on the day that he obtained 
the refund from the warden’s ct. : — 
Held : the property in the money had 
passed to R., & the charge of larceny 
could not be sustained. — R. v. Rattray 
(1896), 15 N. Z. L. R. 259.— N.Z. 

10,032 V. .] — Accused sold, but 

was allowed by the vendee to remain in 
possession of, a heifer. Thereafter he 
handed the heifer to oiio of his creditors 
as security for payment of a promissory 
note. The heifer was subsequently 
sold by the pledgee mider a power of 
sale given in the note : — Held : accused 
was wrongly convicted of theft of the 
property of the first vendee as the 
dominium in the heifer had never, In 
the absence of delivery, passed to the 
first vendee. — R. v. KOTi, [1908] 
E. D. 0. 234.— S. AF, 

d. What amounts to possession — 


taken were skinned, & the skins salted 
on shore with the ship’s salt. The 
skins were then taken on board & put 
into casks & bags belonging to the 
ship — i.e to H. — which were placed in 
the hold. On the return from a cruise, 
it being apprehended that the regula- 
tions in regard to seal-fishing had boon 
infringe*!, the skins were landed at S. 
to avoid detoedion. From thence they 
were removed by some of the sealers 
& were sold. On an indictment of M. 
& T., two of the sealers, for simple 
larceny, the judge directed the jury 
that the seal ski ns when taken became 
the property of H., &; when placed on 
board his ship came into his possession ; 
that the fact of the skins having been 
taken out of the vessel at B. did not 
divest H. of the possession ; & that 
the removal & sale of the goods by 
accused with a felonious intent to 
deprive H. of thorn would amount to 
larceny. The jury convicted accused, 
& the judge reserved for the considera 
tion of the Ct. of Appeal the question 
whether his direction was right : — • 
Held : the direction was right, & the 
convictions must bo ailirmed. — U. v. 
Mellish & Thompson (1892), 10 

N. Z. L. R. 765.— N.Z. 

o. Sale hy pledyor of pledged article.] 
— An iudictmont charged C. with 
theft, in that ho had pledged a piano 
to T. as security, which piano 0, 
had agreed to hold on account of T., 
but C. unlawfully & fraudulently had 
appropriated & converted it to his own 
use : — Held : the property lu the 
idauo being in O. he could not be 
properly convicted of the theft of it. — 
H. y. C.\J3TLEDEN (1888), 6 S. C. 123.— 
S. AF. 


PART XXXIV. SECT. 1, SUB- 
SECT. 18.— B. 

V 10,0321. Owner must have possession.] 
— The property in stolon goods remains 
in the person from whom they are 
stolen.— Anon. (1873), 1 N. W. 298.— 

IND. 

10,032 ii. .] — An indictment 

charging theft sot forth that the articles 
stolen were the property of one person, 
& at the time they wore stolen in the 
lawful possession or another, & evidence 
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c. 85. — R. V, SULLEN8 (1826), 1 Mood. 0. C. 129, 
OCR 

10.037. .] — A. owed £5 to B., & A. paid it 

to 0., a servant of B., who was not authorised by 
B. to receive money for him, though A. supposed 
that he was so. C. never accounted to B. for the 
money : — Held : this was not larceny. — R. v* 
Hawtin (1836), 7 C. & P. 281. 

10.038. .] — Money was received on account 

of liis master by one clerk & by him handed over 
in due course of business to another clerk — the 
prisoner — to be delivered to the master. Prisoner 
fraudulently appropriated it : — Held : not lar- 
ceny. 

The money never reached the master at all : 
it was stopped by prisoner on its way to him. 
The original taking was lawful, &, therefore, 
the fraudulent appropriation was embezzlement 
(Pollock, O.B.). — R. v. Masters (184.8), 2 Car. 
& Kir. 930 ; 1 Den. 332 ; T. & M. 1 ; 3 New Sess. 
Cas. 326 ; 18 1.. J. M. C. 2 ; 12 L. T. O. S. 154 ; 12 
J. P. 758 ; 12 Jur. 942 ; 3 Cox, 0. C. 178, C. C. R. 

Annotcdiona : — Consd. R. v>. Raycroft (1849), 13 J. P. 183. 

Distd. R. V. Watts (1850), 4 Cox, G. C. 336. Mentd. R. u. 

Martin (1849), 13 Jar. 368 ; 11. v. Hawkins (1850), 15 

L. T. O. S. 307. 

10.039. May be actual or constructive.] — R. 

Adams, No. 9588, ante. 

10.040. What amounts to possession — Proceeds of 
cheque cashed by servant.] — Prosecutor entrusted 
prisoner, who was in his service, with sums of 
money to pay the workmen. The jjayments were 
made to prisoner by cheques, wliich it was his 
duty to get cashed, & to deposit the money in the 
box. Prisoner received a cheque, cashed it, 
appropriated £2 of the proceeds ; but there was no 
evidence to show that he had first placed the 
proceeds in the box. Sernble : this was a larceny 
of the £2.-11. V . Carson (1849), 13 J . P. 813. 

10.041. Coin placed on counter.] — R. v. 

Jones & Stone, No. 9549, ante. 

10.042. Property found in canal.] — Prisoner 

stole some iron from a canal, in which it was found 
when the canal was in process of being cleaned. 
In an indictment against him for stealing the 
iron : — Held : the proprietors of the canal had a 
suniciont i)roperty in the iron to justify the 
alleging the property to be in them. — R. v. Rowe 
(1859), Bell, C. C. 93 ; 28 L. J. M. C. 128 ; 32 L. T. 
339 ; 23 J. P. 117 ; 5 Jur. N. S. 274 ; 7 W. R. 
236 ; 3 Cox, C. C. 139, C. C. K. 

Annotations: — Consd. Elwes v. Brii^g Gas Co. (1886), 33 

Ch. D. 502. Refd. South Staflordsbiro Waterworks v. 

Sharman (1896), 65 L. J. Q. B. 460 ; R. v. White (1912), 

7 Cr. App. Rep. 266. 

10.043. What does not amount to possession — 
Mere signature of form of receipt.] — A., assisted by 


B., had done work for the father of 0., & C., told 
A. & B. that if they would bring a stamped receipt 
they should be paid. B. bought a stamp with the 
money of A., & they together went to 0., & the 
blank stamp was given to C. to write a receipt on 
it. C. did so ; & as the stamp lay on O.’s desk, A. 
signed the receipt & B. witnessed it, but neither 
of them ever had the stamp in his possession after 
the receipt was written on it. C., under pretence 
of fetching his father’s cheque-book, took^ away 
the receipt, & would not pay the money it was 
given for : — Held : not a larceny of the stamp. — 
R. V . Frampton (1846), 2 Car. & Kir. 47. 

10.044. .] — Prisoner took out of his 

pocket a piece of blank paper properly stamped 
with a sixpenny stamp, having led prosecutor to 
believe that he was about to pay him a sum due 
to liim from P. Prosecutor wrote upon the paper 
a receipt for the money ; whereupon prisoner took 
up the receipt, & left prosecutor without paying 
him ; & the jury found that he took it with intent 
to defraud : — Held : prisoner could not be con- 
victed of larceny, prosecutor never having had 
such a possession of the paper as would have 
enabled him to maintain trespass. — ^R. v. Smith 
(1852), 2 Den. 449 ; 21 L. J. M. C. Ill ; 19 L. T. 

O. 8. 220 ; 16 J. P. 437 ; 16 Jur. 414 ; 5 Cox, C. C. 
533, C. C. R. 

Annotation :■ -Consd. R. v. Danger (1857), Dears. & B. 307. 

10.045. Change for money retained.] — 

Prisoner was the daughter of the proprietor of a 
merry-go-round & was in charge thereof, & the 
price of a ride thereon wa^ one penny for each 
person. Prosecutrix got into the macliine & 
handed to prisoner a sovereign in payment of the 
ride, asking for the change. Prisoner gave prose- 
cutrix eleven-pence, & the merry-go-round, being 
about to start, said she would give her the rest 
of the change when the ride was over. Prosecutrix 
assented to this, & about ten minutes after, when 
the ride was over, found prisoner attending to a 
shooting gallery, & asked her for the change, wlien 
prisoner replied that she had only received a shilling 
from her, & declined to give any more. The 
indictment charged prisoner with stealing nine- 
teen sliillings in money of the moneys of prose- 
cutrix. Prisoner was convicted of stealing the 
nineteen shillings : — Held : the conviction was 
wi’ong.— R. r, Bihd (1873), 42 L. J. M. C. 44 ; 27 
Jj. T. 800 ; 37 J. P. 164 ; 21 W. R. 448 ; 12 Cox, 
C. C. 257, C. C. R. 

C. Person.^ having Control or Special Properiy. 

10.046. Bailee.]— R. v. Packer (1714), 2 East, 

P. a 653. 


Person in charge. which were 
Tinder the charge of A., who was an 
Infant, wore stolen : — Held : the pro- 
perty in the cattle was rightly laid in 
A.— R. V. Newman (1802), 1 N. S. W. 
S. C. R. 344.— AUS. 

Placing in locker.] — When 

accused had put goods Into a locker 
at a custom houso shed which was 
not a receptacle belonging to him 
or under his control & he had not the 
exclusive means or right of opening It 
& obtaining the contents : — -Held : the 
goods were not in the “ actual posses- 
sion ** of such accused. — Moors v. 
Burke, 11919] V. L. R. 444. — AUS. 

f, Skins of cows stolen from 

owner while cows alive.] — Prisoner was 
indicted for stealing two cowsldns, the 
property of O. The evidence was, that 
the cows themselves whose skins 


formed the subject of the iirosont In- 
dictment were stolen from him while 
they wore alive :—~Qu. : whether the 
property qua skins was ever in O. 
sufficiently to sustain the indictment, 
— R. V. Barity (1847), 9 L. T. O, S. 
514.— IR. 

g. Property of son living unth father.] 
— An information for stealing a son’s 
goods, he being in the employ of, 
& living with his father, must lay 
them as being the property of the son 
& not of the father. — R. v. Konrad, 
[1906] S. A. L. R. 1.— AUS. 

PART XXXIV. SECT. 1, SUB- 
SECT. 18.~C. 

10,046 i. Bailee .] — Goods stolon from 
a yacht belonged partly to K., owner 
of the yacht, partly to others who had 


entrusted it to G., the care-taker of tlie 
yacht & servant of the owmer. The 
property in all the goods was laid In G. 
The information was amended as to 
the goods belonging to K . : — ; 
amendment was rightly made & tbo 
property in the other goods was rightly 
laid in G. — R. v. Bourne & Binks 
(1878), 1 N. S. W. S, C. R. N. 8. 176.— 
AUS. 

10,046 ii. .] — Upon an indict- 
ment for stealing money, the property 
of the A. CO., It appeared that the agent 
of the CO. in M. delivered two parcels 
containing $888, which had boon sent 
by K., addrossea to E. & S. at M., to 
prisoner to deliver, & ho appropriated 
them to his own use : — Held: the 
property in the money was properly 
laid in the indictment. — R. v. Massey 
(1863), 13 C. P. 484.— CAN, 
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Sec/, 1,— Larceny : Svh-sect, 18, C. 

>.J — B, V, STATHAMi(177S), cited in 
1 Leach, at p. 357, 

Annotation : — FoUd, R. v. Taylor (1785), 1 Leach, 356. 


10.048. — V. Taylor (1785), 1 Leach, 

356. 

10.049. — '.] — II. V , Woodward (1796), 2 East, 
P. a 653. 

10.050. — -.] — R. V, Deakin & Smith (1800). 2 
Leach, 862. 

10.051. .] — R. V. Bird, No. 10,045, ante, 

10.052. .] — A. had a partner in Belgium. 

A. drew a sum of money from the partnership 
fund at the bank, part of it being intended for his 
own purposes, part for the business of the partner- 
ship. The money was in a bag belonging to the 
firm, & the whole was in A.’s pocket, & was thence 
taken by prisoner : — Held : the money & the bag 
were properly laid in A., he having a special 
property as bailee.— R. v. Cole (1850), 14 J. P. 
671 ; 4 Cox, C. C. 280. 

10.053. .] — R. V, Burgess, No. 9884, ante. 

10.054. After parting with possession by 

mistake.] — \Miere property is parted with by a 
bailee, under a mistake, his special property in it 
is not divested, if a larceny of it be committed : — 
Held : it may be well laid as the property of such 
bailee, — R. v. Vincent (1852), 2 Den. 464 ; 3 Car. 
ck Kir. 246 ; 21 L. J. M. C. 109 ; 19 L. T. O. 8. 96 ; 
16 J. P. 295; 16 Jur. 457; 5 Cox, C. C. 537, 
C. C. R. 

10.055. Agent.] — In larceny, property may be 
described as the real owner’s, though it never was 
actually in his possession, but in the possession of 
his agent only.— R. v, Reivinant (1807), Russ. & 
Ry. 136, C. C. R. 


Annotation: — Mentd. R. v. Sullivan, 11923] 1 K. B. 47. 

10.056. .]— Upon an indictment charging 

that prisoner, whilst servant to A., stole the money 
of A., the proof was that he was servant to B., 
that the money which he stole was the money of 

B., but in the possession of A., as agent of B. : — 
Held : properly convicted of larceny. — R. v. 
Jennings (1858), Dears. & B. 447 ; 30 L. T. O. 8. 
292 ; 22 J. P. 97 ; 4 Jur. N. 8. 146 ; 6 W. R. 231 : 
7 Cox, C. C. 397, C. C. R. 

10.057. .] — R. V, Brummitt, No. 10,007, 

ante, 

10.058. Servant with bare custody.] — R. v, Wil- 
kins, No. 9501, ante, 

10.059. .] — Goods in a dissenting chapel 

vested in trustees, cannot be described as the goods 
of a servant who was merely the custody of the 
chapel &; things in it. — R. v, Hutchinson (1820), 
Russ. <fe Ry. 412, C. C. R. 


Annotation Refd. R. v. Brummitt (1861), Le. & Ca. 9. 

, , — •]— R- v. Geebn (J856), Dears. & B. 

118 ; 26 L. J. M. C. 17 ; 28 L. T. O. S. 108 : 20 


J. P. 742 ; 2 Jur. N. S. 1146 ; 5 W. B. 62 ; 7 Cox, 

a a 186 , c. a r. 

10,061. Servant without custody,] — A member of 
a club was indicted for stealing plate used at the 
club-house. The house-steward i^ept in the house, 
& he stated that he had the charge of aU the plate, 

& was responsible for it ; but it appeared that the 
plate was delivered every night to the under- 
butler, who was appointed by the club ; & by him 
placed in a chest in the pantry. The indictment 
described the property as the goods of the house- 
steward, & alleged it to have been stolen in the 
dwelling-house ; — Held : it was wrong in both 
respects, inasmuch as his sleeping in the house 
was only as a servant of the club ; & his respon- 
sibility was not coupled with any custody of the 
property, either by himself or by his own servants. 
— R, V, Ashley (1843), 1 Car. & Kir. 198. 

10^062. Servant with possession.] — A servant was 
sent out by his master to receive money from the 
master’s customers, &, having received the money, 
ho was robbed of it on his way home : — Semble : 
an indictment in which the money was laid to be 
the property of the master could not be supported, 
as the money had never been in the possession of 
the master. — R. v, Rudtck (1837), 8 C. & P. 237. 

10.063. Innkeeper.] — R. t?.T0DD (1711), 1 Leach, 
357, n. ; 2 East, P. C. 653. 

10.064. Person employing carrier,] — R. v. Wil- 
liams (1845), 4 L. T. O. 8. 454 ; 9 J. P. 182. 

10.065. Person letting on hire.] — W. let a liorse 
on hire for a week to C., who fetched the horse 
every morning from W.’s stable. Prisoner went to 

C., A fraudulently obtained it from him : — Held : 
prisoner was rightly convicted of larceny on an 
indictment alleging the property of the horse to 
be in W. — R. v, Kendall (1874), 30 L. T. 345 ; 38 
J. P. 405 ; 12 Cox, C. C. 598, C. C. R. 

10.066. Buyer of undelivered goods.]— Where lots 
of wood were sold by auction & paid for, but 
retained on tlie premises of the vendor, & A., the 
purchaser of one lot, abstracts a pole from the lot 
of B., & places it in his own lot : — Held : on an 
indictment against A. for felony, the property was 
well laid in B. — R. v. Church (1845), 5 L. T. O. 8. 
314 ; 9 J. P. 249. 

10.067. .] — A., the vendor, sent fifty sacks 

of malt by his own servant, C., & in his own wagon, 
to B., the vendee. C. did not deliver or take out 
of the wagon four sacks, but with the assistance of 
I)., B.’s servant, retained & carried them away. 

C. & D. then induced B. to give C. the receipt 
note, by representing that the whole was delivered 
& received : — Held : the four sacks might be laid 
in B.— R. V, Finch (1848), 12 J. P. 377. 

10.068. Owner of goods distrained.] — R. v. East- 
all, No. 9819, ante, 

10.069. .] — Prisoners were indicted for steal- 
ing the goods of L., the goods had been distrained 
by prisoners for rent, impounded ; whilst so 


1M04 i. Person employing carrier.] 
-“Prisoners were charjfod with having 
^olen property belonging to the 
Commonwealth. The goods alleged 
to have been stolen were at the time 
of the alleged theft In the custody of 
the Victorian Railway Comrs. as 
carrici^ ‘.—Held : the presentment pro- 
perly laid the property in the goods 
In the Commonwealth, & not In the 
Victorian Railway Comrs. — K. v. 
DOLAN, R. V. ScniFFMAN, [1919] 
V. L. R. 65.— AUS. I 

10,066 i. Bayer ofnndelivered goods.] 
—Goods were shipped from England 
to H. in lullUment ot an order. Pour 
bales were landed at H. ; three were 


delivered & one stolen. The missing 
goods were traced to accused, & bore 
the consignees' shipping brand. The 
jury convicted him of receiving. Tiio 
Judge reserved the question whether 
there was evidence on which the jury 
comd find the property in the goods as 
laid, ms., in the consignees: — Held: 
the jury might reasonably find that 
the goods were the goods of the con- 

(1921). 17 Tae. 

L. R. 132.- — AUS. 

10,066 ii. .] — To constitute theft, 

It Is siifticient If property is removed 
against his wish from the custody of a 
person who has an apparent tiuo or 
even a colour of right to such property. 


— R. r. Ganoaram Santram (1884), 
1. L. R. 9 Bom. 136.— IND. 

10,068 i. Owner of goods distrained.] 
— A judgment debtor whose standing 
crops were attached, harvested them 
while the attachment weis in force & 
was convicted of theft : — Held : ac- 
cused was not guilty of theft. — R. v. 
OBAYYA (1898), I. L. K. 22 Mad. 151. 
—IND. 

h. Drawer of cheque.] — A cheque 
drawn by H. was by H. given to 
prisoner to be by him delivered to W. 
for transmission to B.,to whom H. was 
indebted. Prisoner was convicted of 
larceny of tho cheque laid as the 
property of H . : — Held : the property 
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impounded prisoners stole some of them ; — JS'eld • 

^ property not'- 
mtbei^di^ the distress remained in her until 

J- f*- 578. 

?«’?!?• B- v. Knight, No. 9762. aw/c. 

10,071. Lodger— Goods Jet witli Jiouse.l— In lar- 
ceny the goods of a ready furnished lodging must ! 
be described as the lodger’s goods, not as the good.s ' 
of the onginal owners. — E. v. Belstead (1820), 
Buss. & Ry. 411, 0. 0 . B. ' 

10,0’72. .] — R. V. Brcnswick (1824). 

1 Mood. C. C. 26, C. C, B. 

t:. Thief.]— Anon. (1510), KeU. 160 ; 72 

Ri. it. ao4. 

AnrMtaiion Mentd. Cogrga v. Bernard (1703), 2 Ld. Raym. 

10,074. Finder of lost property.]— A., a married 
woman, found a purse lying in the road. Prisoners 
met her & robbed her of tlie purse i— Held : the 
purse was rightly described in the indictment as 
property of 0., C. being the husband of A. — 
R.v. Sallows (1846), 7 L. T. O. S. 388 ; 2 Cox, 

C. C. o3 

•i. •] — finder of a lost purse retained 

It, not feloniously, but in the hope of obtaining 
a reward. Ho handed the purse &; its contents 
to prisoner to examine. Prisoner retained the 
purse & contents against the will of the finder ; — 
Held : he could be convicted on a count laying 
the property in the finder. — R. v, Swinson (1900), 

04 J. P. 73. 

10.076, Transfer of ownership —Delivery to agent.] 

-“Prisoner was sent by his fellow- workmen to 
their common employer, to get the wages due to all 
of them : lie received the money as the 

agent of liis fellow- workmen, & not as the servant 
of the emj)loyer, <&, in an indictment against him 
tor stealing it, the money was wrongly described 
as the property of the employer.— R. v, Rarnes 
(I 860), I.. K. 1 0. C. R. 45 ; 35 Ii. J. M. C. 204 ; 

14 L. T. (iOl ; 30 J. P. 420 ; 12 Jur. N. S. 549 ; 

14 W. R. 805 ; 10 Cox, C. 0. 255, C. C. R. 

10.077. Ownership of exclusive right— Oyster 
fishery,]— lu support of an indictment for stealing 
oysters in a tidal river, it is sufficient to prove 
ownership by oral evidence, as e.g, that prosecutor 
& his father for 45 years, had exercised the exclu- 
sive right of oyster fishing in the lociifi in quo . — 

K. V. Downing (1870), 23 L. T. 398 ; 35 J. P. 196 ; 

11 Cox, C. C. 580, C. C. R. 

Warblington District Council, 

lluUoj 1 K. B. 648. 
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2>. Where Owner is Dead, 


^ See, now. Indictment Act, 1915 (c. 90), rule 

10.078, Goods of deceased persons — Executor re- 
fusing to prove will.J— -R. v. Smith (1835), 7 
C. & P. 147. 

10.079. Intestacy.] — R. v. Tippin (1842), 


-.] — R. V, Johnson (1857), 


Car. & M. 545. 

10,080. ^ ^ 

Bears. & B. 340 ; 27 L. J. M. C. 52 ; 30 L. T. 6. s! 
158 ; 21 J. P. 774 ; 4 Jur. N. S. 55 ; 6 W. R. 64 ; 
7 Cox, 0. 0. 379, C. 0. R. 

10.081. In charge of servant.] — R. v. King 

(1865), 4 F. & F. 493. 

10.082. Property of surviving partner.] — A father 
& son carried on business as farmers ; the son 
died intestate, after which the father continued 
the business for the joint benefit of himself &- the 
sons next of kin ; some of the sheep were stolen, 
& were laid to be the property of the father & 
the son’s next of kin ; — Held : it was rightly laid. — 
R. V. Scott (1801), Russ. & Ry. 13, C. C. R. 

10.083. .] — R. V, Gaby (1810), Russ. & Ry. 

178, C. C. R. 

E, Married Women. 

10.084. Separate property — Married Women’s 
Property Act, 1882 (c. 75), s. 12,J — Wlierc goods 
which were the separate property of a wife wore 
stolen frorn the house of her husband, in which 
.she was residing, it is not sufficient to lay them in 
the indictment as the property of the husband. — 
R. V. Murray, [1906] 2 K. B. 385 ; 75 L. J. K. B. 
593 ; 95 L. T. 295 ; 70 P. 295 ; 22 T. L. R. 596 ; 
50 Sol. Jo. 527 ; 21 Cox, C. C. 250, C. C. R. 

See Sub-sect. 15, A., a?de. 

See, also, Husband <fc Wife. 

F. Children. 

10.085. Goods supplied to child by parent.] — 

Haynes’s Case, No. 9925, ante. 

10.086. .] — Anon. (1701), 1 Leach, 464, n. ; 

2 East, P. C. 654. 

10.087. .] — An indictment for stealing the 

wearing apparel of a son, who is an apprentice to 
his father. & furnished with liis clotlies in pur- 
suance of his indentures, must lay them to be the 
property of the son, & not of the father. — R. v. 
Fohsgate (1787), 1 I^each, 463. 


was correctly laid in the drawer. — U. 
r. toTOHELL (1864), 3 N. S. W. IS. C. R. 

209. — AUS. 

k. Chattel mortijagee.] — A chattel 
mtffe. given by deft, covered “ entire 
yield of 25 acres sown to wheat, 
estimated >ield 18 bushels to the 
acre."" Deft., having: sold all the 
wheat, was arrested by the intgees. & 
charged with theft : — Held : as the 
mtgo. was void, no property passed to 
uitgoes., therefore there was no theft. 

Doubted if a mtgee.’s rights are 
** special property ” under Code, — R. 
V. Ripplinokr (1908), 9 W. L. R. 605 : 
14 Can. Crim. Cas. 111.— CAN. 

l. Treasurer — Charitable contribu- 
iiom.} — The property in the contri- 
butions at a charity sermon is vested 
in the treasurer of the charity ; & in 
an indiotmont for feloniously taking 
money fi'om a poor plate in a church, 
which had been collected at a charity 
sermon : — Held : the property was 
rightly laid in the treasurer of the 
charity. — R, v. Smith (1819), 1 Craw. & 
D. 155.— IR. 


m. Boarding - luntse /rccncr.] — Ac- 
cused was convicted of the theft of 
clothes, " the property of or in tho 
lawful possession of C., a boarding- 
house keeper.*' The evidence showed 
that tho clothes were at the time tho 
property of K„ who was a lodger in 
O.'s house, & tiiey were found in ac- 
cused’s possession : — HeJd : as tho 
clothes were not the property of or in 
the lawful possession of C., tho convic- 
tion should bo quashed. — K. v 
Jacobus, [1911] 0. P. D. 199,— S. AF. 

PART XXXIV. SECT. 1, SUB- 
SECT. 18.~D. 

n. Goods of deceased persons — No 
adminisiraiion.] — J. was convicted for 
stealing a watch from a dead body. 
The property was laid In tho widow of 
deceased, but no administration had 
been taken out : — Held : the property 
was rightly laid & conviction affirmed. 
— R. V . Johnstone (1867), 4 W. W. & 
A’B. 216.— AUS, 

10,079 i. — ^ — Iniestacy. ] — Property 
stolon from a dead man is rightly laid 


as belonging to some person unknown, 
there being no evidence that he loft a 
will & no administration having been 
granted or sufficient time having 
elapsed to grant administration. — K. 
V. Flood (1869), 8 N. S. W. S. C. P. 
299.— AUS. 

PART XXXIV. SECT. 1, SUB- 
SECT. 18.— F. 

o. Proof of title.] — -Prisoner was 
indicted for stealing the cattle of R. 
At tho trial R. gave evidence that ho 
was nineteen years of ago ; that his 
father was dead, & tho goods were 
bought with the proceeds of his father’s 
estate ; that his luothor was adminis- 
tratrix, & witness managed tho pro- 
perty, & bought tho oattio in question. 
On objection taken, tho indictment 
was amended, by stating the goods to 
be tho property of the mother, & no 
further evidence of her administrative 
(;haracter was given : — Held : there 
was ample evidence of possession in R. 
to support tho iiidiotment without 
amendment. — R. v. Jackson (1869) 
19 C. P. 280.— CAN. 
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Sect, 1. — Larceny : Svib-sect, 18, JP., O, *Sc H.] 

10.088. -.] — If a father buy & pay for cloth 
which is made into trousers for his son, who is 
seventeen years of age, these trousers may, on an 
indictment for larceny, be laid as the property of 
the father. 

In such cases the property may be laid either 
in the father or the son, but the better course is 
to lay it in the latter. — R. v, Hughes (1842), Car. 
& M. 693. 

G, Corporations and Societies. 

10.089. Corporation.] — A corpn. must prosecute 
in their corporate name ; & the addition of such 
name as a description of the persons of which the 
corpn. is composed, is not suilicient in an indict- 
ment. — R. V. Patrick & Pepper (1783), 1 Leach, 
253. 

10.090. Limited company.] — Prisoner was in- 
dicted for embezzling the money of B. & others, 
his masters, & the evidence was that B. was a 
partner in a co. of more than twenty persons, some 
being called directors & others shareholders. 
The shares were transferable without the consent 
of the other partners, &> a share ledger was kept. 
There was no formal proof of the co. being regis- 
tered or of its being a corpn. : — Held : the indict- 
ment properly laid the money as belonging to B. 
& others. — II. v. Frankland (1863), Le. <fc Oa. 
276 ; 1 New Hep. 375 ; 32 L. J. M. C. 69 ; 7 
L. T. 799 ; 27 J. P. 260 ; 9 Jur. N. S. 388 ; 11 
W. B. 346 ; 9 Cox, C. C. 273, 0. C. 11. 

Annotations :-~'Reid. 11. v. Webb (1893), 9 T. L. R. 199; 

Jeffrey v, Bamford, [1921] 2 K. B. 351. 

10.091. In liquidation.] — An indictment 

charged prisoners with stealing biiass, the property 
of H. The evidence was that the brass was the 
property of a trading co., limited, & that it was 
seen on the co.’s premises about twelve days before 
it was missed on Mar. 24, 1877 ; that the co. was 
being wound-up ; & that H. was the official 

liquidator. A copy of the London Gazette, dat ed 
May 19, 1 877, was produced, which stated that at a 
special meeting of the co. duly convened, & at a 
subsequent special general meeting, Apr. ’25, a 
resolution was passed for winding-up the co. 
voluntarily, & that H. & S. were appointed 
liquidators at the special general meeting ; — 
Held : this evidence did not prove that the brass 
W’as the property of H. as laid in the indictment. — 
R. V, Bell & Jordon (1877), 36 L. T. 670 ; 41 
J. P. 455 ; 13 Cox, C. C. 623, C. C. R. 

10.092. Trustees.] — R. v. Sherrington & 

Bulkley (1789), 1 Leach, 513. 

Annotation : — Apld. R. a Boacall (1824), 1 Mood. C. C. 15. 

10.093. Societies.] — A box belonging to a benefit 
society was stolen from a room in a public-house. 
Two of the stewards had keys of this box ; &, 

PART XXXIV. SECT. 1, SUB- 
SECT. 18.— G. 

10,0901. Limited company.] — Pris 
onera were convicted of larceny of 
sheep belonging to an English co. own- 
ing a station in N.S.W. They were also 
convicted on a count laying the iiro 
perty in R. & others, shareholders : — 

Held : the property was rightly laid 
in the co. though not registered under 
N.S.W. Cos. Act, 1874. — R. v. Hill, 

Steal & Needham (1881), 2 N. S. W. 

L. R. 194.— AUS. 

10,093 i. Societies.] — The treasurer 
of a friendly society having received 
moneys from the stewards placed it in 
accordance with the rules in a safe be- 
longing to the society. The treasurer's 


by the rules of the society, the landlord ought to 
have had a key, but in fact he had not \—-Held : 
prisoner might be convicted on a count laying the 
property in the landlord alone. — R. v. Wymer 
(1830), 4 C. & P. 391. 

10.094. .] — A bible had been given to a 

society of Wesley ans, & it had been bound at the 
expense of the society. B. stated that ho was one 
of the trustees of the chapel, & also a member of 
the society. No trust deed was produced ; — 
Held : in an indictment for stealing the bible, the 
property was rightly laid in B. & others. — 
R. V. Boulton (1833), 5 C. & P. 537. 

Annotation: — Reid. R. v. Tankard (1893), 70 L. T. 42. 

10.095. .]— If a benefit society, enrolled 
under 10 Geo. 4, c. 56, as amended by 4 & 5 Will. 
4, c. 40, have a treasurer & two trustees, the 
property of the society may in an indictment for 
larceny be laid to be in the treasurer by his proper 
name ; & upon an indictment so framed one of 
the trustees of the society, who has stolen the 
money of the society, may be properly convicted of 
larceny. — R. v. Gain (1841), Car. & M. 309 ; 2 
Mood. C. C. 204, 0. C. R. 

Annotation : — ^Refd. R. v. Loose (1860), 8 Cox, C. C. 302. 

10.096. .] —Prisoner was member of a society 

to which the members contributed by weekly 
subscriptions. These subscriptions were kept in 
a box, which was deposited with T., the landlord 
of the Royal Hotel, the place where the membei^ 
of the society held their meetings. Prisoner, as 
Iiresident of the society, had access to this box, 
&& abstracted from it several sums of money. 
Prisoner was indicted for this felony, & the stolen 
property was laid in the indictment as the property 
of T., the landlord of the Royal Hotel : — Held : 
if the felony had been committed duiing the night , 
then the landlord might be said to have such a 
special proxierty in the box, so deposited in Ids 
care, as t o support the indictment ; but if the 
felony had been committed during the day, when 
the officeis of the society had always access to the 
box for the puriiose of t aking out money, without 
consulting or mentioning the fact to the landlord 
of the hotel, that in such case the landlord had no 
such special property in the box so as to support 
this indictment. — 11. v. Burkinshaw (1841), 5 
J. P.468. 

10.097. — .] — Prisoner was a trustee of a 
friendly society, & appointed, by ^‘solution of the 
society, to receive money from the treasurer ^ 
carry it to the bank. He received the money, 
but, instead of taking it to the bank, he applied 
it to his own purposes. He was indicted, as a 
bailee of the moneys of the treasurer, R., feloniously 
converting the money to Ids own use ; & also for a 
common law larceny of the money of R. 18 & 19 
Viet. c. 63, s. 18, vests the jiroxierty of Friendly 
Bocioties in the trustees, &; directs tlxe property 

stealing 14s., the property of one W. 
W. was senior officer, & prisoner was 
acting treasurer & a member of a 
volunteer fire brigade, whicli had a 
members’ fund, for accidents, con- 
tributed by the members. According 
to the rules & practice of the society a 
cheque for £2 9s. 3d. was drawn by 
the secretary & countersigned by the 
treasurer, & it was stated in prisoner’s 
presence that of that sum £1 15s. was 
to be paid to P., & 14s. to B. Prisoner 
got the cheque, endorsed it, & received 
the money, but never paid the 14s. to 
B . : — Held : prisoner was not guilty of 
larceny of the money, as it had never 
been the property of the brigade. — 
R. V. Quin (1871), 1 C. A. 601. — 
N.Z. 


duty thereafter under the rules was to 
lodge such moueys within 24 hours in 
the bank to the trustees of the society’s 
credit, & the trustees wore to liold all 
money which came into their possession 
in trust for the society. Before the 24 
hours had expired one of the trustees 
opened the safe, abstracted the moneys, 
& applied them to his own use. On 
a presentment chaining him with 
having stolen moneys, of the treasurer, 
the trustee was convicted : — Held : 
the moneys were properly described in 
the presentment as the moneys of the 
treasurer, & the conviction should 
bo aflarmed. — R. v. Watson, [1908] 
V. L. R. 103.— AUS. 

10,09811. .] — Prisoner was found 

guilty on a count charging him with 



917 


Part XXXIV. — Offences against Property. 


to be laid in the names of the trustees in indict- 
ments :—Held : prisoner could not be convicted 
of feloniously converting or stealing the moneys 
of B. as charged in the indictment. — R. v. Loose 
( 1860), Bell, 0. C. 259 ; 29 L. J. M. 0. 132 ; 2 
L. T. 254 ; 24 J. P. 341 ; 6 Jur. N. S. 513 ; 8 
W. B. 422 ; 8 Cox, C. C. 302, C. C. R. 

Annotaiion Refd. E. v, Marsh (1862), 3 F. & F. 523. 

10.098. .] — R. V, Webster, No. 9885, ante, 

10.099. -.] — The secretary of a friendly 

society, of which A. & others were the trustees, 
W8LS charged with embezzling money belonging 
to the society. In the indictment the property 
was laid as “of A. & others,” without alleging 
that they were trustees of the society : — Held : 
the indictment might be amended by adding the 
words “ trustees of, etc.” — R. v. Marks (1806), 
10 Cox, C. C. 367. 

10.100. Joint stock banks.] — It is sufficient in 
an indictment for stealing the property of a joint 
stock banking company to allege the stolen 
property to belong to one of the partners named & 
others, under Criminal Law Act, 1826 (c. 64), 
s. 14. — R. V, Pritchard (1861), Le. &: Ca. 34 ; 
30 L. 3. M. C. 169 ; 4 L. T. 340 ; 25 J. P. 484 ; 
7 Jur. N. S. 557 ; 9 W. R. 579 ; 8 Cox, C. C. 461, 
C. C. R. 

Annotation : — Refd. E. v. Webster (1861), Lc. & Ca. 77. 

10.101. Savings banks.] — The property of a 
savings bank may bo laid as the property of A., 
a trustee of the bank, others. — R. v. Buli. 
(1845), 1 Cox, C. C. 137. 

10.102. .] — In embezzlement of the moneys 

of a savings bank, the moneys may be described 
as the property of A. & others, trustees of the said 
savings bank.— R. v. Paul (1845), 9 J. P. 171. 

10.103. .] — R. V, Essex, No. 9602, ante. 

H, County f Parish and Church Property, 

10.1 04. Overseers & guardians of the poor.] — An 

indictment for stealing goods may, under l^oor 
Relief Act, 1815 (c. 137), state them to be the 
goods of the overseers of the poor for the time 
being of the parish of A., for tliis will import tliat 
they belonged, at the time oT the theft, to the 
persons who were the then overseers. — R. ?;. 
Went (1818), Russ. & Ry. 359, C. C. R. 

Annotation : — Refd. E. v. Wortley & Allen (1846), 10 J. P. 

741. 

10.105. .] — An assistant overseer, appointed 

by a parish council, is i)roporly described in an 
indictment for embezzlement as the servant of 
the inhabitants of the parish. — R. v, Smaijjvian, 
[1897] 1 Q. B. 4 ; 66 L. J. Q. B. 82 ; 75 L. T. 394 ; 
61 J. P. 312 ; 45 W. R. 249 ; 13 T. L. R. 28 ; 
41 Sol. Jo. 48 ; 18 Cox, C. C. 451, C. C. R. 


10.106. County asylum.] — In an indictment for 
larceny of meat bought by the coimty authority 
for the imnates of the county asylum, the property 
in the meat should be laid in the county council 
& not in the asylum visiting committee. — B. 
V, Hunting & Ward (1908), 73 J. P. 12 ; 1 Cr. 
App. Rep. 177, C. C. A. 

10.107. Church.] — R. v, Parker & Easy, No. 
10,002, ante, 

10.108. .] — “ A church ” is “ a building ” 

within the meaning of Theft Act, 1731 (c. 32), 

6 an indictment for stealing lead affixed thereto 
need not state the person in whom the property 
or freehold resides. — R. v, Hickman (1784), 1 
Leach, 318, C. C. R. 

Annotations: — Folld. E. v, IsTey (1785), 1 Leach, 320, n. 

Refd. R. V. Salmon (1849), 13 J. P. 237 ; Griffin r. Dighton 

(1864), 5 B. & B. 93. Mentd. R. v. Healey (1824), 1 Mood. 

C. 0. 1. 

10.109. .]— R. V, IsLEY (1785), 1 Leach, 

320, n., C. C. R. 

10.110. ,] — The provisions of 1 Edw. 6, 

c. 12, s. 10 (b), are not confined to goods used for 
divine service ; they extend to aHicles kept in 
the church to keep it in repair. — R. v, Rourke 
(1819), Russ. & Ry. 386, C. C. R. 

10.111. .] — We agree that indictment for 

larceny could not be supported against a church- 
warden, for stealing the bcU -ropes of the parish 
church, of which ho is the churchwarden (Tin- 
DAT,, C.J.). — Jackson v, Adams (1835), 2 Bing. 
N. C. 402 ; 1 Hodg. 339 ; 2 Scott, 599 ; 5 L. J. C, P. 
79 ; 132 E, R. 158. 

Annotations : — Mentd. Heming v. Power (1842), 10 M. & W. 

564 ; Moss v. Thornlley (1856), 27 L. T. O. S. 101 ; Cooper 

V. Law (1859), 5 Jur. N. 8. 1263 ; Lemon r. Simmons 

0888), 57 L. J. G. B. 260 ; Alexander v, Jenkins (1892), 

66 L. T. 301. 

10.112. .] — R. V, Garltck, No. 9920, ante, 

10.113. .] — In an indictment under 7 & 8 

Geo. 4, c. 29, s. 44, for stealing lead from the roof 
of a parisli church where tlie benefice is a vicarage 
tJie lead is i^roperly laid to bo the property of the 
vicar. — R. v. Miles (1846), (i L. T, O. 8. 485 ; 1 
Cox, C. C. 351. 

10.114. -.] — Upon an indictment for stealing 

a box & coin in a parish church it appeared that 
the box was an ancient box, fixed by screws to a 
pew in tile middle aisle ; & that there were two 
locks to the box, but there was no evidence to 
show who had the custody of the keys, or that the 
churchwardens or any other person had ever 
taken out the money for distribution : — Held : the 
property was well laid in N. & others, it being 
proved that N. was the vicar of the parish. — R. v, 
Wortley (1846), 2 Car. & Kir. 283 ; 1 Hen. 162 ; 

7 L. T. O. 8. 265 ; 10 .1. P. 741 ; 2 Cox, C. C. 32, 
C. C. R. 


10,100 i. Joint-stock hanks.] — Pris- 
oner was charged with stealing a valu- 
able security, the property of the A. 
bank. He was manager of the bank at G . 
He induced D., who supposed that ho 
was signing a dei)osit slip for £7 00, which 
he was depositing, to sign a request 
for a bank draft in S. Prisoner then 
made out a draft in accordance with 
the form signori by D., procured the 
signature of tlio accountant to it, & 
afterwards negotiated it & placed the 
money to his own credit : — Held : the 
bank draft was a valuable security, & 
that the property was rightly laid in 
tiio bank. ~E. v. Anderson (1878), 1 
N. B. W. B. C. E. N. S. 153.— AUS. 

p. School committee.] — The master 
of a school, built by subscription, & 
managed by a oommittoe, has not such 
a property in It as to sustain an indict- 
ment in his name for stealing a wiiidow- 


sosli from the building. — K. v. Dor;- 
HERTY (1836), 5 Ir. L. Rcc. N. B. 99. - 

IR. 

PART XXXIV. SECT. 1, SUB- 
SECT. 18.— H. 

10,104 i. Overseers <£: guardians of the 
voor.] — Prisoner being fifteen years of 
age & a pauper inmate of the work- 
house, applied for his dischaige & the 
restoration of his clothes, which had 
been taken from liim on his admission. 
The guardians rejected the application, 
alleging t.he youth of prisoner as a 
reason, l^risoncr eloped, carrying on 
his i>cr8ori the pauper clothing which 
had been given him on his admission : 
— Held : the guardians were not war- 
ranted in rejecting prisoner’s applica- 
tion, & that, under the foregoing cir- 
cumstances, larceny could not be sus- 


tained in respect of the pauper clothing. 
— -11. V. Wallace (1843), 3 Craw & D. 
120.— IR. 

10,104 ii. ] — An inmate of a 

poorhouso who, while on leave -absence, 
appropriates the clothes which ho 
is wearing belonging to the paro- 
( filial board : — Held : to be relevantly 
(fiiarged with theft, & the poorhouso, 
to be relevantly libelled as the locus in 
tlie circumstances. — H.M. Advocate 
V. Martin (1873). 2 Couper, 501 ; 11 
Be. L. R. 113.— SCOT, 

10,107 i. Church.] — An indictment 
for breaking into a church & sloaling 
vestments, etc., there, describing the 
goods stolen as the property of “ the 
parishioners” “of said church”: — 
Held : bad. They must bo averred to 
belong to some person or persons in- 
dividually. — E. V. O'Brien (1856), 

U. O. R. 436.— CAN. 
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. 1. — Larceny : Svh -secis, 19 <fc20.] 

SuB'SECT. 19 . — Indictment. 

Indictments Act, 1915 (c. 90). 

10,116. Description of property stolen.] — In an 
indictment charging a person with stealing, the 
articles stolen should be described in detail. — 
B. r. Young (1923), 129 L. T. 04 ; 87 J. P. 132; 
27 Oox, a 0. 423; 17 Cr, App. Bep. 131, C. 0. A. 

10,116. Amendment — “ With intent to defraud ” 
— Discretion of court.] — By Indictments Act, 1915 
(c. 90), s. 5 (1), the ct. of trial may amend an 
indictment under Larceny Act, 1916 (c. 50), 
s. 32 (1), by inserting the words “ with intent to 
defraud.”— B. v. Fraser (1923), 87 J. P. 208 ; 
40 T. L. B. 81 ; 17 Cr. App. Bep. 182, C. C. A. 

See, also. Part VI., ante. 


Sub-sect. 20. — Evidence and Proof. 

10,117. Necessity for proof that property stolen.] 

Anon. (1724), 8 Mod. Bep. 248 ; 88 E. B. 177. 


10.118. — At the trial of an indictment for 

embezzlement, it is not sufficient to prove a general 
deficiency in account. Some specific sum must be 
proved to be embezzled ; in like manner as in 
larceny, some particular article must be proved 
to have been stolen. — B. v. Jones (1838), 8 u. & P. 
288. 

10.119. .] — The possession of property be- 

longing to another is not sufficient to sustain a 
charge of larceny, without some independent 
evidence from which it may be inferred that the 
property was stolen. — B. t?. Hall (1845), 1 Cox, 
C. C. 231. 

10.120. .] — There cannot be a conviction 

for larceny unless it is positively proved that the 
property charged in the indictment has been 
stolen. — B. v. Joiner (1910), 74 J. P. 200 ; 20 
T. L. B. 205 ; 4 Cr. App. Bep. 04, C. C. A. 

Annotations: — Refd. H. v. Fraser (1911), 76 J. P. 168 ; R. 

V, Power, [1919] 1 K. B. 572. 

10.121. Evidence may be circumstantial.] — In 

larceny it is not necessary that the property 
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10,115 i. Descrpticm of property stolen.^ 
— Where prisoner, after haviup: been 
tried & found {?uilty of stealirig money, 
moved for arrest of judgment & a now 
trial, on the groimd among other 
thingp, because the indictment was 
faulty & defective, inasmuch as the 
species of “ money,** whether bank- 
notes or coin, which deft, was accused 
of stealing, was not specified in said 
indictment, the application was re- 
jected. — K. V. Dkiscoll (1862), 8 
L. C. J. 288.— CAN. 

10,115 ii. .] — An indictment for 

stealing sheep : — Held : supported by 
proof of the stealing of ewes. — R. v. 
Bannam, (1839), 1 Craw. & 1). 147 ; 
Jebb, Cr. & Pr. Cas. 245. — IR. 

10,115 iii. .] — An indictment for 

stealing a gelding: — Held: not to bo 
supported by evidence of stealing a 
horse. — 11. v. Mukphy (1840), 2 Craw. 
& D. 59.— IR. 

10,1 15 iv. . ] — The indictment, in 

larceny, was for stealing a two -ounce 
weight. The weight when produced 
turned out to be an old twopenny 
piocu, which had been used as a weight : 
— Held : a fatal variance, & the indict- 
ment could not be sustained. — R. t\ 
Cullen (1841), Ann. M. & O. 72. — IR. 

10,115 V. .] — In an indictment 

for larceny by a porter of goods carried 
by a railway co., it is not sufficient to 
describe the thing stolen as “ a parcel,’* 
without any further definition of their 
nature & miality. — R. v. Bonner 
(1855), 8 Ir. Jut. 83.— IR. 

10,115 vi. .] — In modern practice 

it is sufficient to describe the article 
stolen by a generic name, under which 
the party injured could identify it. — • 
H.M. Advocate v. h^ASER (1850), J. 
Shaw, Just. 365. — SCOT. 

q. Fonn of. ] — In an indictment 
charging prisoner with stealing bank 
bills, the words “ of the moneys, 
goods, & chattels ** may be rejected 
as surplusage. — H. v. SaunderS (1853), 
10 U. C. R. 544.— CAN. 

j.^ . ] — Where an indictment for 

larceny was drawn according to the 
forms given by C. S. C., c. 99, s. 51, 
it was, on motion for arrest of judg- 
ment : — Held : valid. — H. v. Dobion 
(1857), 8 L. C. J. 281.— CAN. 

8. .1 — Prisoner was charged 

with unlawfully stealing goods, but 
the charge did not allege that tho 
offence was otimmltted fraudulently & 
without colour of right : — Held : tho 
offence of which prisoner was accused 
was sufficiently stated in the charge. — 
George v. R. (1904), 35 S. C. R. 376. — 
CAN. 


t. Omission of ** feloriiously.**] 

— An indictment charged prisoner in 
the first count with larceny of property 
belonging to a co-partnership, of which 
he was a member in a second count 
with larceny in the same terms, but 
omitting the word “ feloniously ’* : — 
Held : the first count was good & tho 
second count was bad. — R. v. Brown, 
3 J. R. N. S. 49.— N.Z. 

a. As to several articles.] — Held: 
If an indictment for stealing be sus- 
tainable as to some of tho articles 
stolen, the conviction is good, although 
tho indictment may contain any 
number of articles as to which an In- 
dictment could not bo sustained. — R. 
V. St. Denis (1875), 8 P. R. 16.— CAN. 

b. Indian cutting wood from land 
in his possession.] — R. v. Johnson 
(1888), 8 O. L. T. Occ. N. 334.— CAN. 

c. Amounts taken at different times 
— Separate counts not necessary,] — 
Deft, w'as indicted & convicted for 
having between certain dates men- 
tioned stolen the sum of ?3,000, tho 
property of tho D. co. The evidence 
showed that an audit was made in the 
presence of deft, which showed a largo 
shortage in deft.’s accounts, & deft, 
admitted the shortage found to be 
correct & that further shortages would 
ajjpear later. The amount which deft, 
admitted having stolen was made up 
of a number of smaller amounts taken 
at different times : — Held : not neces- 
sary that each amount taken should 
bo made the subject of a separate 
count ; the charge being that deft, 
had stolen a certain amount, & this 
being admitted, it was quite im- 
material bow or when ho stole the 
money. Sc the conviction must bo 
affirmed. — R, v. Nolan (1920), 54 
N. S. R. 102 ; 57 D. L. R. 304 ; 35 
Can. Crim. Cas. 20. — CAN. 

d. Robbing the mail.] — In an in- 
dictment for robbing a mail of a bag 
of letters, it is not necessary to state 
an asportation, but It is sufficient to 
tiso the words of the statute. — R. v. 
Rossiter (1826), Jebb, Cr. & Pr. Cas. 
50.— IR. 

e. Bad for highway robbery — Good 
for larceny.]' — Prisoner was coi^victed 
on an indictment purporting to bo 
for highway robbeiy, but omitting 
the words, as to taking from tho person 
of prosecutor : — Held : this was a bad 
conviction for highway robbeiw* hut 
was good for larceuy. — R. v. Rogan 
( 1820), Jebb, Cr. & Pr. Cas. 62.— IR. 

f. Good in some respects — Bad for 
want of averment as to value.] — Scmhlc: 
the indlotmont, if sufficient In other 
respects, would have boon bad, for 
want of an allegation that the article 


stolen was of some certaiu value. — R. 
V. Murtagii (1840), 1 Craw. & D. 355. 

— IR. 

g. Bad for want of averment 

of ownership.] — An indictment for 
larceny & receiving goods knowing 
them to have been stolen, is bad, if it 
does not state to whom the goods 
belonged ; & the defect cannot bo 

amended. — K. v. Ward (1857), 7 Cox, 
C. C. 121.— IR. 

h. Statement of circumstances of 
aggravation.] — If it is sought to charge 
accused with theft as a servant, & so 
tu render him liable to fourteen years* 
imprisonment instead of tho seven 
years to which ho is liable for ordinary 
theft, it should bo so stated in the in- 
dictment. — R. V. Kirk (1901), 20 
N. Z. L. R. 463.— N.Z. 

PART XXXIV. SECT. 1, SUB-SECT. 20. 

10,117 i. Necessity for proof that pro- 
perty stolen.] — Prisoner was summarily 
tried & convicted of having stolen a 
pocket book containing money from 
the person of D. Tho evidence showed 
that D. entered the gn'ouiids of an 
exhibition with a large number of 
people, & having In her pocket a piu'so 
containing tho money mentioned ; that 
slio stopped in a crowd to watch 
something that attracted her attention ; 
that there was a commotion in tho 
crowd, during which prisoner pushed 
her or was pushed against her ; that 
just as this occurred a police constable 
saw prisoner putting his hand in a fold 
of her dress which he took to be the 
situation of her pocket ; that the 
imiso was shortly afterwards missed, 
& prisoner, being arrested after an 
iuUirval, bad upon him money in notes 
& silver, some of which were of the 
denominations of the money in D.’s 
purse, but none of which could bo 
Identified as having been hers : — 
Held: upon such evidence a jury 
should have been directed to acquit 
prisoner. Tho evidence did not raise 
more than a more suspicion against 
prisoner, & was not sufficient in law to 
warrant a conviction. — R. v. Winslow 
(1900), 20 C. L. T. 24 ; 12 Man. L, R. 
649.— CAN. 

10,117 ii. .] — ^An indictment for 

stealing silver from a dwelling-house 
in the county of A. is not supported by 
a proof of stealing of silver spoons in 
the coimtv of A., which being after- 
wards broken up, were offered for sale 
in tho county of D. — R. v. M*Aleecb 
( 1818), 1 Oaw. & D. 154.— IR. 

10,121 i. Evidence may he circumstan- 
tial.] — Deft, was tried & convicted on a 
charge of theft upon evidence showing 
that proBocutor^s money had been 
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should be found on prisoners or that they should 
be seen to take it. — R. v, Jones & Smith (1829), 
1 Lew. C. C. 100. 

10422. Mere opportunity for theft not sufficient.] 

— W. was indicted for larceny for stealing brass 
from a foundry. The only suggested evidence 
offered at the trial was that prisoner, who was 
employed upon the premises, had been seen to 
come into the place where the brass was kept : — 


Held : there was not a scintilla of evidence to go 
to the jury. — R. v. Walker & Morrod (1854), 
Dears. 0. C. 280 ; 18 J. P. 135 ; 6 Cox, C. 0. 310, 

C. C. R. 

10,123. Recent possession of stolen property — ^As 
evidence of larceny.] — It is a presumption of 
fact, & not an implication of law, from evidence of 
recent possession of stolen property unaccounted 
for whether the offence of stealing, or of feloniously 


stolen ; that deft, was employed upon 
the same ship & slept In the same 
“ square ” ; that deft, had asked 
prosecutor for a loan of money a day 
or two before & had been refused ; 
that deft, was seen with money in his 
possession on the day prosecutor’s 
was stolon ; but no attempt was made 
to identify the money seen in deft. *8 
possession with that stolon, nor was 
it shown that deft, knew where prose- 
cutor kept his money ; deft., however, 
made to a third person a false state- 
ment as to the source from which he 
got the money he had : — Held : there 
was some evidence to support the 
conviction. — R. v. McIntyke (1898), 
31 N. S. R. 422.~-CAN. 

10,121 ii. .] — Uponanlndictment 

against deft, for stealing a bullock, the 
evidence was, that on the morning of 
the day upon which the beast was 
taken, the keeper of the cattle tracked 
the marks of a cow’s feet along a by- 
track, consisting partly of a path 
through fields, from the place where 
the cattle were kept to within a few 
yards of prisoner’s house ; that 
prisoner’s hands wore bloody, &; that 
tho flesh of a cow was found in the 
house, in a state of concealment, as 
also the feet, with tho hoofs attached, 
which corresponded with the tracks, 
one of them very particularly. Upon 
this evidence prisoner was convicted, 
the identity of the article stoUm, like 
any other fact, being in all cases 
capable of proof by circumstantial 
evidence. — R. v. Mannah (1833), 1 
Ir. L. Rec. N. S. 84.— IR. 

10,123 i. Recent possession of stolen 
property — As evidence of larceny.] — Ac- 
cused was convicted of stealing two 
bags of maize. Tho evidence was that 
75 bags of maize consigned to B. ^ N. 
were received at a railway station, 
whore they wore counted & found 
correct. Just before delivery to the 
conslguoos two bags were found to be 
missing. The stationmaster had not 
authorised any one but consignees to 
take any away. Two days afterwards 
maize was found on prisoner’s premises 
which was described by witnesses as 
being “ exactly similar ” to that bo- 
lommg to B. & N. : — Held : there was 
Bumciont evidence to go to tho jury 
that two bags of maize had been stolen, 
& conviction affirmed. — R. v. Beattie 
(1908), 8 S. R. N. S. W. 354.— AUS. 

10,123 ii. .] — Prisoner was 

presented on a charge of larceny of a 
cow on or about Doc. 29, 1906. Evi- 
dence was given both by accused & 
witnesses for the prosecution that 
accused became possessed of tho cow 
In Nov. 1905, & that he advertised & 
sold her in Deo. 1906. Tho jury 
found that accused had stolen the cow 
in Nov. 1905 : — Held : the doctrine 
of recent possession had no applica- 
tion to tho case, & that the conviction 
should be affirmed. — R. v. Tieman, 
[1908] V. L. R. 4.— AUS. 

10,123 iii. .1— On an indict- 

ment for stealing cooper’s tools, it 
appeared that prisoner was not arrested 
for nearly two years afterwards. 
During that time — it was not shown 
; Jrooiaeiv when — he w as proved to 
lave sold several of the tools at much 
: ess than their value, representing that 
10 was a cooper by trade, & was going 
to quit It, which was proved to bo 


untrue. It was proved also that he 
was in the shop from which the tools 
were stolen the night before they were 
taken, & frequently ; & when arrested 
ho offered prosecutor $35 to settle & 
buy now tools, & offered the constable 
$100 if he could get clear: — Held: 
though tho mere fact of the possession 
by prisoner, after such a lapse of time, 
might not alone suffice, yet that all the 
facts taken together were enough to 
support a conviction of larceny. — R. 
r. Starr (1876), 40U.C.R.268.— CAN. 

10,128 iv. .] — ^In consider- 

ing whether the possession of stolen 
goods raises a presumption of dishonest 
receipt of stolen property, the atten- 
tion of the jury should be drawn to 
the necessity of satisfying themselves 
that the possession Is clearly traced 
to accused. The fact of stolen property 
being found concealed In a man’s 
house would be sufficient to raise a 
presumption that he knew the property 
to bo stolen property, but it would not 
be sufficient to show that it had been 
acquired by dacolty. — R. v, Malhari 
(1882), I. L. R. 6 Bom. 731.— IND. 

10,123 V. .] — On suspicion 

of theft of artich^B from a running goods 
train, a van on the train, in which four 
railway coolies were travelling, was 
searched. Tho property missed was 
not found, but, niddoii under a heap 
of clothing belonging to the four 
coolies, were discovered ten ihans of 
cloth which on investigation were 
ascertained to have been abstracted 
from the next van : — Held : none of 
the four coolies travelling iu the van 
where tho ten tJians of stolon cloth 
were found could be coiivich'd of theft 
of the cloth in the absence of evidence 
to connect one or more of them in- 
dividually with tho possession of tho 
cloth, — K. V. Ali Husain (1901), 
I. L. R. 23 All. 306.— IND. 

10,123 vi. .3— The finding 

in the possession of a person six months 
after tho commission of a dacoity, of 
articles stolen in that dacoity, is not 
sufficient to form the basis of a con- 
viction for participation in the dacoity. 

R. V. SUOHAR SXNOH (1906), 1. L. R. 

29 All. 138.— IND. 

10,123 vii, .1 — Tho finding 

of stolen property in prisoner’s posses- 
sion recently after the taking, is 
evidence of the larceny having been 
committed by him, & sufficient to call 
on liim to account for his possession. 
— R. V. Atkinson (1825), 1. Craw. & D. 
161.— IR. 

10,123 viii. — Upon an in- 

dictment for larceny. It was proved that 
prosecutor had lost a purse containing 
three Bank of Ireland notes, viz. two 
notes for £1 each, & one of £1 10s. ; 
that shortly afterwards three Bank of 
Ireland notes, viz. two notes of £1 
each, & one of £1 1 Os., were fmmd upon 
the person of prisoner, who, on prose- 
cutor’s claiming the last-mentioned 
notes, said, “ Oh, aye ! hut where is 
the purse ? ” Pi-isonor had previously 
denied having any notes in his pos- 
session : — Held : evidence of the lar- 
ceny sufficient to go to the jury without 
further identification of the notes. — 
R. V, M'Alice (1838), Craw. & D. Abr, C. 
575.— IR. 

10,123 ix. -.] — Indictment 


for stealing in a dwelling-house, &, by 
a threat & menace, putting A. & C. In 
fear. It appeared in evidence that the 
stolen property was In the possession 
of prisoner two days after it had been 
taken : — Held : the recent possession 
of tho stolen property unaccounted for 
by prisoner, was evidence in support 
of the indictment. — R. v. Stapleton 
(1841), 2 Craw. & D. 87.— IR. 

10,123 X. .] — ^When pro- 

S erty was missed from a house on same 
ay on which a servant of tho owner of 
the property had absconded, 8c the ser- 
vant was found with the property on the 
next day in another county, in com- 
pany with a daughter of the owner of 
;ho property: — Held: evidence for 
he Dury, on an indictment against 
tho servant for larceny. — Burnbiue’s 
Case (1843), Ir. Cir. Rep. 803.— IR. 


10,123 xi. .] — An indict- 

ment charged prisonei-s with stealing 
40 lbs. of mutton, tho property of some 
I person unknown. The evidence was, 
; that one of the prisoners, in answer 
I to a question of the constable, if he had 
I any mutton in his house, replied, 
“ that his house was seldom without 
mutton, to his grief ” ; that mutton 
was found in a box in the room where 
prisoner was ; & in an adjoining cow- 
house two other prisoners were found 
lying behind one of tho cows ; & that, 
in examining tho wall of tho cowhouse, 
a cavity was discovered, whore 30 lbs. 
of mutton were found. Evidence was 
CTven that sheep -stealing was common 
in the neighbourhood : — Held : the 
evidence was sufficient to warrant the 
judge to seud the case to tho jury, 
that tho mutton so found had been 
stolen by prisoners. — It. r. Redmond 
(1853), 3 I. C. L. R. 494.— IR. 


10,123 xii. .] — A railway 

employee was convicted on the charge 
of stealing cool from a bunker. The 
evidence was that about 5 a.iu. two 
railway policemen found accused 
carrying a paper parcel, near a hut 
where there was a bunker belonging 
to the railway co. Tho police asked 
what was in the paper, & accused 
replied, “Old paper. They then asked 
to sec the contents, which, when opened, 
was found to contain a piece of coal. 
They asked accused where ho got it 
from, & he replied that he got it from 
a miner. A sergeant of tho regular 
police then came up & requested 
accused & the two railway police to 
go with him to tho police station that 
his statements might bo verified. On 
the way to tho station accused volun- 
tarily said, “ To save trouble I may as 
well tell the truth ; I took the coal from 
tho bunker.** Up to that time no 
charge had been made against accused, 
& no warning had been given him. 
In the course of tho trial an objection 
to the admissibility of the evidence as 
to tho statements made by accused 


vas repelled. No evidence was led by 
)r on behalf of accused : — Held : the 
jvidenco as to the statement made by 
LCCUBcd was competently admitted ; 
k that, in tho absence of evidence, 
legativing criminal intent the accused 
lad been rightly convicted, although 
t had not been proved aftirmativmy 
,o whom the cool actually belonged. — 
)osTELLo V . McPherson, [1922] S. C. 
J.) 9,— SCOT. 
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Sect, 1. — Larceny: Sub-sect, 20, Sect, 2 x Sub-sect, 

receiving, has been committed. — R. v, Langmead 
(1864), Le. & Ca. 427 ; 10 L. T. 350 ; 28 J. P. 
343 ; 9 Cox, C, C, 464, C. C, B, 

Annotation : — Consd. 11. v. Curnock (1914), 10 Cr. App. Rep. 

207. 

10.124. When explanation required.]— ^Vhere 

the property which is the subject of an indict- 
ment for felony is of insignificant value, & has been 
only traced to the possession of prisoner at the 
end of long interval from the time at which it was 
lost or last seen by prosecutor, & prisoner gives 
no account of his possession which is inconsistent 
with the claim of prosecutor to the property in 
question, he ought not to be called on to answer 
for that possession in a ct. of justice. Where, 
however, under such cii’cumstances prisoner gives 
an account of his possession, which is incon- 
sistent with the case of the prosecution, as that he 
bought & had possession of the identical thing 
before the loss, then that account rebuts the 
presumption of innocence which arises from long 
possession, inasmuch as it denies the identity of 
the thing found with that lost, & the right of 
prosecutor to it. In such a case prisoner ought 
to be called on to prove his statement. — R. v, 
Evans (1847), 11 J. P. 859 ; 2 Cox, C. C. 270. 

10.125. .] — R. V, Hagan (alias Smith) 

(1913), 9 Cr. App. Rep. 25, C. C. A. 

Annotation : — Refd. R. v. Schama, R. v. Abramoviich (1914), 

112 L. T, 480. 

10.126. Possession of recently stolen property — 
As evidence of larceny.] — Where the property 
recently stolen is found in the possession of a 
party under circumstances which show it more 
probable that he was made the instrument of 
others for the purpose of disposing of it than the 
party who actually took it, the presumption of 
guilt of larceny, arising from the recent possession, 
does not arise against him. — R. v. Collier (1840), 
4 Jur. 703. 

10.127. — — .] — R. v. Dovey (1844), 2 

Russell on Crimes & Misdemeanours, 8th ed. 1240. 

10.128. When explanation required.] — On 

a trial for larceny, there is a presumption of guilt 
against deft, if he does not give evidence to 
exx^lain his alleged connection with the proceeds 
of the theft. — R. v. Kelson (1909), 3 CY. App. Rep. 
230, C. C. A. 

10.129. Reasonableness of explanation 

for jury.] — Where a prisoner, charged with the 
larceny of goods found in his possession, gives an 
account of how he obtained them, it is a question 
for the jury whether that is such a reasonable 
account, & furnishes such information to prose- 
cutor as might enable him to negative prisoner’s 
statement ; if so, he is bound to do it. — R. v, 
Hughes (1845), 1 Cox, C. C. 176. 


10.130. -.] — Whether a person 
found in possession of stolen goods gives as reason* 
able explanation of his possession & whether the 
possession is recent are questions for the jury. — 
R. V, Smith (1910), 5 Cr. App. Rep, 77, C. C. A. 

10.131. What Is recent possession.] — If the only 
evidence against a prisoner indicted for larceny 
be, that the goods were found in his possession 
sixteen months after they had been stolen, the 
judge will direct an acquittal, without calling on 

him for his defence. — R. v, (1826), 2 C. & P. 

459. 

10.132. .] — If the only evidence against a 

prisoner charged with larceny be, that stolen 
property was found in his possession three months 
after the loss of it, the judge will direct an acquittal , 
without calling upon him for his defence. — R. v, 
Adams (1829), 3 C. & P. 600. 

10.133. .] — Stolen property usually passes 

through many hands. If, therefore, the interval 
of time between the loss & the finding be con- 
siderable, the presumption against the party 
having possession is much weakened. — R. v, 
COCKIN (1836), 2 Lew. C. C. 235. 

10.134. .] — The question of what is or is 

not a recent possession of stolen property is to be 
considered with reference to the nature of the 
article stolen. 

Two ends of woollen cloth in an unfinished state, 
consisting of about twenty yards each, were lost, 
& were in the possession of prisoner two months 
after their being stolen, & still in the same state : — 
Held : this was a possession sufficiently recent to 
call on prisoner to show how he came by the 
property. — R. v. Partridge (1836), 7 C. & P. 
551. 

10.135. .] — Wliere a shovel, which had been 

stolen, was found, six months after the theft, 
in the house of prisoner, who was not then at 
home : — Held : on this evidence alone prisoner 
ought not to be called on for his defence. — R. v, 
Cruitenden (1842), 6 Jur. 267. 

10.136. .] — R. V, Hewlett (1843), 2 Russell 

on Crimes & Misdcmeanoui's, 8th ed. 1900. 

10.137. .] — When a stolen horse was found 

in the possession of prisoner six months after it 
was lost, & there was no other evidence against 
prisoner, the judge would not call on prisoner for 
his defence, as the possession was not sufficiently 
recent. — R. v. Cooper (1852), 3 Car. & Kir. 318 ; 
16 Jur. 750. 

10.138. .] — Prisoner was indicted for sheep 

stealing. Prosecutor lost a sheep in Sept. ; it 
was found in prisoner’s possession in Mar. fol- 
lowing. There was no other evidence of larceny 
than the possession ; — Held : the period between 
the loss & the finding was too long to permit the 
case to go to the jury. — R. v, Harris (1860), 

8 Cox, C. C. 333. 

exporter by the alleged importers & 
owners, were upon like cases which 
the alleged importers & owners had as 
appearing by the documents imported 
from England by a particular vessel. 
Accused was found guilty : — Held : this 
evidence was inadmissible to prove 
ownership, & conviction must be 
quashed. — R, v. McNamara, [1917] 
— AUS. 

m. .] — An indictment for 

larceny stat/Od the stolen articles to be 
the property of M. & others : — Held : 
to sustain such an averment it was 
necossary to prove a joint ownership 
in M. & other persons. — R. v. M'Dowel 
( 1839), 1 Craw. & D. 97.— IR. 

n. Evidence of identity of yoods ,] — - 
Prisoner was convicted of stealing a 


10,181 i. What is recent possession .] — 
Complainant lost a necklace at a beer 
drink at which accused was present 
& eighteen months after it was traced 
to the possession of acciised : — Held : 
his possession was not recent, & the 
conviction must bo quashed. — R. v, 
Jacko, [1917J E. D. L. 241. — S. AF. 

k. Evidence of ownership .] — Larceny 
of mare belonging to I). It was 
proved by the superintendent of H.’s 
run that ho believed the mare was D.’s, 
that it had been eight years on the 
run, that he never saw D., & that 1). 
had never told him that she was his, 
but that his employer, H., had told 
him so, that he knew it by the brands 
upon her, that all D.’s stock were so 
branded, & that he, witness, had 


treated all with similar brands as D.'s, 

& that . D.’s stock were kept on TI.’s 
run for him : — Held : not sufflciorit 
evidence of the property as laid, & 
prisoner was recommended for a 
pardon. — R. v. Kennedy & Kennedy 
(1864), 3 N. S. W. S. C. R. 154.— 

AUS. 

1. .] — Upon a presentment for ^ t t? in? 

larceny of cases of goods alleged to 
have been stolen from a wharf after 
Importation from England, the Crown 
sought to prove ownership by the 
evidence of an employee of the alleged 
importers & owners who deposed that 
certain marks & brands upon the oases 
in question corresponded with the 
marks & brands which, according to 
shipping documents received from the 
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10439 * '.] — The possession of stolen pro- 

perty, shortly after it has been stolen, is strong 
evidence, in the absence of explanation, against 
the person charged (Bbamwisll, B.). — R. v» Smith 
(1862), 3 F. & F. 123. 

10440 . .] — R. V. Knight (1864), Ijo. & Ca. 

378 ; 9 L. T. 808 ; 28 J. P. 149 ; 9 Cox, C. C. 437, 
a a R. 

Sect. 2.— EMBEZZLEMENT. 

Sub-sect. 1. — Who is a Clerk or Servant. 

A. In General. 

See Larceny Act, 1916 (c. 50), s. 17. 

10441 . A question for Jury.] — Prisoner was in- 
dicted for embezzling moneys received by him by 
virtue of his employment as clerk to N. & others, 
his masters. It is for the jury to say if the relation 
of mast/er & clerk existed between the prosecutor 
& prisoner. — R. v. Chater (1861), 9 Cox, C. C. 1. 

10.142. .] — Prisoner lived with the prose- 

cutor as his wife, &: was authorised by him to draw 
& sign cheques & bills in his name, he being blind 
& unable to do this himself. He entrusted her 
with a large sum of money to pay into the bank, 
which she did not do, but appropriated it to her 
own use : — Held : the question, whether she was a 
servant to the prosecutor, was one for the jury, — 
R. V. Warren (1865), 10 Cox, V. C. 359. 

10.143. .] — Prisoner was employed to solicit 

orders for the prosecutors, & was to be paid by a 
commission on the sums received through his 
means. He was at liberty to apply for orders 
whenever he thought most convenient, but was 
not to employ himself for any other persons than 
the prosecutors. The judge at the trial directed 
the jury that prisoner was a clerk or servant within 
the meaning of Larceny Act, 1861 (c. 96), s. 68 : — 
Held : he wns not a clerk or servant within the 
meaning of that Act, therefore the direction 
was wrong, but generally speaking, whether a 
person under such an employment & paid by 
commission is a clerk or servant is a question of 
fact for the jury. — R. v. Negus (1873), L. R. 2 
C. C. R, 34 ; 42 L. J. M. C. 62 ; 28 L. T. 646 ; 
37 J. P. 469 ; 21 W. R. 687 ; 12 Cox, C. C. 492, 
C. C. R. 

Annoialions : — Refd. R. v. Hall (1875), 31 L. T. 883 ; Brad- 

doll -v. Baker (1911), 104 L T. 673 ; Robbins v. I. R, 

Comrs., [1920] 2 K. B. 677. Mentd. Gordon v. Jeimingrs 

(1882), 46 L. T. 534 ; Hill r. Beckett, [1915] 1 K. B. 578 ; 

Morgan v. Parr, [1921] 2 K. B. 379. 

10444 . Female servant.] — R. v. Smith (1814), 
Russ. & Ry. 267, C. C. R. 

Annotation : — Mentd. R. r. Bottomley (1922), 87 J. P. 26. 

10445 * Apprentice under age.] — R. v. Hellish 
(1805), Russ. & Ry. 80, C. C. R. 

Annotatiem : — Mentd. R. v. Hawtin (1836), 7 C. & P. 281. 

10446. Son.] — Prisoner’s father was clerk to a 


local board. Prisoner lived with his father, & 
assisted him in his office, & in the business of the 
board. In his father’s absence prisoner acted for 
him at the meetings of the board. Prisoner was 
not appointed or paid by the board ; & there was 
no evidence that he received any salary from his 
father. The board having occasion to raise a 
loan on mtge., prisoner managed the business for 
his father, & at his father’s office received the 
money from the mtgees., & appropriated a part 
of it to his own use : — Held : there was evidence 
that prisoner was a clerk or servant, or employed 
as a clerk or servant, & was guilty of embezzle- 
ment. — R. V . Foulkes (1875), L. R. 2 0. C. R. 
150 ; 44 L. J. M. C. 66 ; 32 L. T. 407 ; 39 J. P. 
501 ; 23 W. R. 696 ; 13 Cox, C. C. 63, C. C. R. 

10447 . Woman living with man as wife.] — R. v. 
Warren, No. 10,142, ante. 


B. Nature of Employment. 

(a) Persons under Orders or Control of Master, 

10.148. Employment need not be permanent — 
Occasional employment.] — A man is sufficiently 
a servant within 39 Geo. 3, c. 85, although he is 
only occasionally employed, when he has nothing 
else to do ; & it is sufficient if he was employed to 
receive the money he embezzled, though receiving 
money may not be in his usual employment, & 
although it w^as the only instance in which he was 
80 employed. — R. t\ Spencer (1815), Russ. & Ry. 
299, C. C. R. 

Annotations: — Consd. R. r. Thomas (1853), 6 Cox, 0. C. 

403. Folld. R. V, Tongue (1860), 8 Cox, C. C. 386. Refd. 

R. V. Wlnnall (1851), 5 Cox, 0. C. 32({ ; R. v. May (1861), 

JjC. (fc Ca. 13. 

10.149. .] — A servant may be found 

guilty of embezzlement though he is not a general 
servant, &> is employed to receive in a single 
instance only. So where a farmer had some 
beasts & A. kept them for him as drover & he was 
told to drive them to W. to whom they had been 
sold & bring back the money, A. was not in the 
farmer’s service other than as drover, & then 
employed only casually : — Held : A. was rightly 
convicted of embezzling the money given to him 
by W. as the price to be paid to the farmer. — 
R. V. Hughes (1832), 1 Mood. C. C. 370, C. C. R. 

Annotations : — FoUd. R. v. Tongue (1860), 30 L. J. M. C. 

49. Refd. R. V, Hey (1849), 2 Car. & Kir. 983 ; R. v. 

Miller (1849), 14 J. P. 86 ; R. v. Wlnnall (1851), 5 Cox, 

C. C. 326. 

10.150. .] — I think prisoner may be 

convicted on this evidence of embezzling these 
moneys. He seems to have been occasionally 
employed to collect money from this very person 
as the servant of H. & such being the case, he 
goes to that lady, demanding the amount of 
her bills, gives her a receipt on account of his 
master. This, in my opinion, clearly amounts to 
embezzlement (Vaughan, J.). — R. v. 8abey (1839), 
3 J. P. 197. 


qnantity of tobacco. The evidence 
was that a tierce of tobacco had been 
taken from prosecutor’s shop & was 
shortly afterwards found at some 
distance ; a few pounds having been 
removed from it. Three hours after- 
wards the same quantity of tobacco 
similar in all respects was found in 

g rlsoner’s swag in his bed. The swag 
; bed had been searched previously 
a few hours after the tobacco was 
missed, & none was then found ; — 
Held : the evidence as to the identity 
of the tobacco was Insuffloiont. — 
R. V . Bond (1867), 4 W. W. & A’B. 


280.— AUS. 

o. .] — Tho deposition of an 

absent witness must be taken as it 
stands. On an indictment for larceny 
the Crown gave in evidence the 
deposition of a witness which referred 
to a chattel allied to have been stolen 
by prisoner, & which the witness 
identiflod when making the deposition. 
The Crown then offered evidence to 
prove that the chattel produced was 
the same as that referred to In the 
deposition. The ct. rejected the evi- 
dence. — R. V . Mullins, 3 J. R. N. S. 
56.— N.Z. 


PART XXXIV. SECT. 2, SUB^ 
SECT. 1,— B. (a). 

10,148 1. EmpUjymentne^d not he per • 
manent — Occasi onal employment. J— A 
ortor employed occasionally by a 
utter factor to leave goods with 
purchasers, who is paid by the persons 
to whom the goods are delivered, is 
in the employment of such factor, & 
if ho appropriate tho money which he 
receives to be paid over to such factor 
in tho course of his duty, he may be 
indicted for embezzlement. — R. v. 
Lynch (1854), 6 Cox, C. C. 445. — IR. 
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Sect. 2. — Embezzlement: Sub-aed. 1,B . (a) & (6).] 

10,161. Employment on one occasion only.l 

— R. V. HuaHES, No. 10,149, ante. 

10.152. — - ,] — Prisoner, being employed 

by a market gardener to do a day’s work, & 
requested by him to take some vegetables to 

r ^ ^ them, & bring back the produce, 
^Id fo^ pots of potatoes, & received the money. 
He sold four other pots, but did not receive the 
money. On his return to his master, he stated 
correctly the price for which he sold the potatoes, 
but said that he would settle with him on a sub- 

received the money, 
& did not offer the sum received, or say he had been 
paid for a part, & subsequently made the same 
^ paid any part of the money : — 

Meld : this was not embezzlement, unless prisoner, 
when he said he had not received the money, 

meant that he had not received any part of it 

H. V. WlNNAix (1851), 5 Cox, C. C. 326. 

10.153. Employment by more than one master.] 
—A person employed upon commission to travel 

^ collect debts, is a clerk within the 

Ceo. 3, c. 85, though he is employed by many 
different houses on each journey, k. pays his own 
^penses out of his commission on each journey, 
& does not live with any of his employers, nor act 
m any of their counting-houses.- — B.v. Carr (1811 ), 
Russ. & Ry. 198, C. C. R. ^ 


^nno^ww^Distd. R. v. May (1861). Le. & (.'a. 13. Refd. 
S; T* I Ih V. Rowers (1866), 

of (1838), 8 

10,154. -- — J^A person employed by B. to sell 


___ r T. • j A , * ^ *-•» w/ 

goods for him at certain wages mav be convict/ed 

made.A/hc of B., though at 
the same time employed by other persons & for 
other purposes. — R. v. Batty (1842), 2 Mood. C. C. 
257, C. C. R. 

Jnnotations -Apia. R. V. Tite (1861), 8 Cox, C. C. 458. 
Refd. R. V. Bowers (1866), L. R. 1 C. C. R. 41. 


10,155. ,] — A. was employed as a delivery 

clerk at a railway station belonging to four 
different cos., & maintained out of a joint fund, 
lie was appointed & liable to be dismissed by a 
managing committee, composed of directors of 
the several cos. His duty was to deliver parcels 
which arrived at the station by the trains of the 
different cos., & to pay over the money which he 
received to the chief clerk. An indictment for 
embezzlement charged him in different counts 
as the servant of the one co,, whose money he had 
embezzled ; in another as the servant of the 
four cos. ; in a third as the servant of the com- 
mittee ; & in a fourth as the servant of the station 
manager : — Held : at all events he was rightly 
charged as the servant of the four cos. — R. v. 
Bayley (1856), Dears. & R 121 ; 26 L. J. M. 0. 
4 ; 20 J. P. 758 ; 2 Jur. N. S. 1171 ; 5 W. R. 48 ; 
sub nom. R. v. Bailey, 28 L. T. O. S. 107 ; 7 Cox, 
C. C. 179, O. 0. R. 


Annotations: — Apld. R. r. Redford (1869), 21 L. T. 508. 
Refd. R. V. Walker (1858), 8 Cox, C. C. 1. 

10,156. -.] — Prisoner, a commercial traveller 

paid by commission, employed by the prosecutor 
to obtain orders & receive payments, fraudulently 
appropriated a sum he received for the prosecutor ; 


— Held : he was liable to be indicted for embezzle- 
ment as the servant of the prosecutor, although 
he was at liberty to receive orders for other persons 
also. — R. V . Tite (1861), Le. & Ca. 29 ; 30 

L. J. M. C. 142 ; 4 L. T. 259 ; 25 J. P. 613 ; 7 
Jur. N. S. 556 ; 9 W. R. 554 ; 8 Cox, C. 0. 458, 
C. C. R. 


.‘--^Olld. R. v, Bailey (1871), 24 L. T. 477. 
Refd. R. r. Bowers (1866), L. R. 1 C. C. R. 41 ; R. r. 
Negrus (1873), L. R. 2 C. C. R. 34. 


10,157. -.] — Prisoner agreed with the prose- 

cutor, a manufacturer of earthenware, to act 
as his traveller & that he would not, without 
the consent in writing of the prosecutor, execute 
any order for vending Any goods of the nature 
aforesaid, on account of himself or any other 
person. It was further agreed that prisoner 
should be paid by commission, k should render 
weekly accounts. The prosecutor subsequently 
gave prisoner written permission to take orders 
for two other manufacturers. Prisoner being 
indicted for embezzlement under Larceny Act, 

1 1861 (c. 96), 8. 68 ; — Held : he was a clerk or 
serv’ant of the prosecutor within the meaning of 
that Act. — R. V. Turner (1870), 22 L. T. 278 ; 
11 Cox, C. C. 551. 

Annotation ’Refd. R. i\ Negus (1873), L. R. 2 C 0. R. 34. 

10,168. Employment by partners.] — A servant in 
the employment of A. & B. who are })artners, is 
the seiwant of each ; & if he embezzle the private 
money of one, may be charged under 39 Goo. 3, 
c. 85, as tlie servant of that individual partner. — 
R. V. Leech (1821), 3 Stark. 70. 

Annotation .—Apld. R. v. Redford (1869), 21 L. T. 508. 


A., being one of seyqi^ci' pro- 
prietors of fi. to W., & 

employed B. to drive it when he did not liimself 
drive it ; B. having all the gratuities, as well when 
A. drove as when B. himself did so. It Avas the 
duty of B., on each day when he drove, to toll 
the book-keeper at M. how much money he had 
taken ; the book-keeper entering that sum in a 
book & on the way-bill, together with what he 
had taken himself ; & he then had to pay over 
the latter to B., who was to give the two sums to 
A. B. gave true accounts to the book-keeper, 
who made true entries, but B. account/ed for smaller 
sums to A., saying that those were all, & paid over 
to A. these smaller sums. All the proprietors 
were interested in the money, but A. was the 
person to receive it, & he was accountable to his 
co-proprietors : — Held : this was embezzlement, 
k B. was rightly described in the indictment as the 
servant of A., & the money embezzled was pro- 
perly laid as the money of A,— R. v. White 
(1839), 8 0. & P. 742 ; 2 Mood. C. C. 91, 
C. C. R. 


10,160. Method of remuneration immaterial — 
By commission.] — Where the owner of a colliery 
employed prisoner as captain of one of his barges 
to carry out k sell coal, k paid him for his labour 
by allowing him two -thirds of the price for which 
he sold the coals, after deducting the price charged 
at the colliery : — Held : prisoner was a servant 
within the meaning of 39 Geo. 3, c. 85, k having 
embezzled the price he was guilty of larceny 


10,168 i. Employment by partners — 0/ 
partner.] — Prisoner, a member of a 
firm of contractors, drawing a weekly 
allowance for his services to the firm, 
was cliarged with larceny, as a partner, 
of a cheque of the value of £120, the 
property of the partnership, & in a 
second count with laroenv of £120, the 
money of the partnership. It was 


proved that ho received the cheque 
on the firm's account, indorsed it 
with his own name & also with that of 
the firm, cashed it, appropriated the 
proceeds, & absconded. The jury 
were directed that the offence consti- 
tuted embezzlement under the Larceny 
Act, 1870, & found accordingly : — > 
Held : as the offence proved would 


have amounted to embezzlement if 
prisoner had not been a partner, 
it was not necessary to allege & 
prove that prisoner stood in the rela- 
tion of a servant to the partner- 
ship, & the oonvlotion was right.— 
11. V. Andebson, 4 J. R. N. S. 17.— 
N.Z. 
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within the words of that Act. — B. v. Hartley 
( 1807), Russ. & Ry. 139, C. C. R. 

Annotations: — Apld. R. v. Solomons (1909), 101 L. T. 496. 

Refd. R. V. Wortley (1851), 15 Jur. 1137. 

10.161. .] — R. V, Carr, No. 10,153, ante, 

10.162. .] — Prisoner, a collier, who 

received a certain sum for every ton of coal he 
raised, was also allowed to sell coal for his em- 
ployer, the owner of the colliery. It was prisoner’s 
duty to pay over the gross money received on 
such sales, & he was subsequently allowed a 
poundage thereon. Prisoner, having converted 
money received for coal to liis own use, & neg- 
lected to account for it : — Held : although the 
sale of the coal was not compulsory, he was servant 
to the owner of the colliery, so as to support an 
indictment for embezzlement. — R. v. Thomas 
( 1853), 6 Cox, C. C. 403. 

10.163. .]— R. V. Tite, No. 10,156, ante, 

10.164. .] — A person who is emx)loyed 

to get orders for goods & to receive payment for 
them, but who is at liberty to get the orders 
receive the money where & when he thinks proper, 
being paid by a commission on the goods sold, is 
not a clerk or servant witlxin the meaning of 
Ijarceny Act, 1861 (c. 96), s. 68, — R. v. Bowers 
(1866), L. R. 1 C. C. R. 41 ; 35 L. J. M. C. 206 ; 
14 L. T. 671 ; 30 J. P. 452 ; 12 .Tur. N. S. 550 ; 
14 W. R. 803 ; 10 Cox, C. C. 250, C. C. R. 

Annotations : — Folld. R. v. Marshall (1870), 21 L. T. 796. 

Apld. 11. V. NeguH (1873), h, R. 2 C. C. R. 34. Folld. R. v. 

Harris (1893), 69 L. T. 25. Refd. R. v. Turner (1870), 

22 L. T. 278 ; R. v. Hall (1875). 31 L. T. 883. 

10.165. .]— R. V. Turner, No. 10,157, 

ante, 

10.166. .] — Prisoner was employed as 

traveller to solicit orders, collect the moneys due 
on the execution of the orders, & to pay over 
moneys on the evening of the day when collected, 
or the day following. Prisoner had no salary, but 
was paid by commission, &; might get orders when 

where he pleased within his district. He was 
to be exclusively in the employ of the prosecutors, 
A to give the whole of liis time to their service : — ■ 
Held : prisoner was a clerk or servant within 
Larceny Act, 1861 (c. 96), s. 68, — R. r. Bailey 
( 1871), 24 L. T. 477 ; 35 J. P. 549 ; 12 Cox, C. C. 
56, C. C. R. 

Annotations : — Refd. R. v. Negus (1873), L. R. 2 C. G. R. 34 ; 

Gordon v. Jennings (1882), 46 L. T. 534. Mentd. Robbins 

V. I. R. Comrs., [1920] 2 K. B. 677. 

10.167. By salary & share of profits.] — A. 

contracted with B. to manage a farm for him as 
bailiff, receiving a yearly salary & a certain share 
of the clear profits after all expenses paid. He 
was instructed to account, & did account, at 
stated periods ; but on one occasion denied the 
receipt of two sums of money, wdiich had been 
paid to him in the course of the business of the 
farm : — Held : A. was guilty of embezzlement, 
the relation of master & servant being created by 
the contract.- — R. i’. Wortley (1851 ), 2 Den. 
333 ; T. & M. 636 ; 21 L. J. M. C. 44 ; 18 L. T. O. S. 
174 ; 15 J. P. 785 ; 15 Jur. 1137 ; 5 Oox, O. 0. 
382, C. C. R. 

10.168. .] — Prisoner, the cashier & 

collector of a manufacturing firm, had in addition 
to a fixed yearly salary, a percentage on the profits 
made by the firm, but was not to be liable for its 
losses. He had no control over the management 
of the business : — Held : he might bo indicted as 


a servant for embezzling the monies of the firm. — 
R. V. MacDonald (1861), Le. & Ca. 85 ; 31 
L. J. M. 0. 67 ; 5 L. T. 330 ; 25 J. P. 741 ; 7 
Jur. N. S. 1127 ; 10 W. R. 21 ; 9 Cox, 0. 0. 10, 

C. C. R. 

10.169. Remuneration not fixed.] — Where pris- 
oner represented to the prosecutor that, having a 
little sijare time on his hands, he should like to turn 
it to account in collecting debts, nothing being said 
as to remuneration, although the prosecutor in- 
tended to pay him a commission, & accordingly a 
list of debtors was given to him, & from them he 
received money & converted it to liis own use : — 
Held : prisoner was a servant within 7 & 8 Geo. 4, 
c. 29, s. 47.~-R. V. Hughes (1846), 2 Cox, C. C. 104. 

10.170. No remuneration.] — R. v. Foulkes, No. 
10,146, a7ite, 

10.171. Journeyman.] — A person employed as 
a journeyman in the trade of a milhus & in the 
habit of receiving money on his master’s account, 
comes witliin 39 Geo. 3, c. 85.— R. v. Barker 
( 1822), Dow. & Rv. N. P. 19 ; 1 Dow. & Ry. M. C. 
359, N. P. 

Annotation: — Refd. R. v, Thomas (1853), 6 Cox, C. C. 403. 

10.172. General agent.] — An indictment was 
framed under 7 & 8 Geo. 4, c. 29, s. 47, & stated 
prisoner to be a servant in the employ of the 
prosecutor, & that by virtue of such employment, 
he received & embezzled certain sums of money. 
From the evidence it appeared that jirisoner acted 
as general agent to the prosecutor in the manage- 
ment of a colliery. It was contended, that as the 
land agent was mentioned in sect. 49 of the above 
Act, that prisoner was improperly described in 
the indictment as a servant : — Held : upon the 
evidence adduced, prisoner w'as properly indicted 
under the above Act. — R. v, Hague (1841), 5 
J. P. 194. 

10.173. Collier allowed to sell coal.] — R. v, 

Thomas, No. 10,162, ante, 

10.174. Distraining broker.] — A person employed 
as a distraining broker, if engaged in the service 
of the prosecutor only, & paid a salary by him, is 
a servant witliin the meaning of Larceny Act, 
1861 (c. 96), s. 67.— R. v. Flanagan (1867), 31 
J. P. 775 ; 10 Cox, C. C. 561. 

10.175. Taxicab driver.] — R. v, Solomons, No. 
10,328, post, 

10.176. Effect of assignment of property by master 
to another.] — Prisoner was engaged by U. at 
weekly wages to manage a shop. LT. then assigned 
all his estate & effects to R., & a notice was Served 
on prisoner to act as the agent of R. in the manage- 
ment of the shop. For fourteen days afterwards 
R. received from U. the shop moneys. Then the 
shop money was taken by IJ. as before. Prisoner 
received his weekly wages from U. during the whole 
time. Some time after a composition deed was 
executed by R. & U. & U.’s creditors, by which 
R. reconveyed the estate & elTects to U. ; but this 
deed was not registered until after the embezzle- 
ment charged against prisoner : — Held : prisoner 
was the servant of U. at the time of the embezzle- 
ment.— R. V, Dixon (1868), 19 L. T. 324; 32 
J. P. 803; 17 W. R. 180; 11 Cox, C. 0. 178, 
C. C. R. 

(h) Persons not under Orders or Control of Master, 

10.177. Commission agent.] — A person who is 
entrusted with goods for sale, & is to be paid by a 


PART XXXIV. SECT. 2, SUB- 
SECT. l.—B. (b). 

10,177 i. Commission agent, ] — A. 
agreed to employ aooused as canvasser. 


A. was to supply goods to customers 
introduced by accused by written 
order signed by accused, subject to the 
right of A. to reject any order not 
approved by him. A. was to pay 


accused a commission on all moneys 
collected by him upon his depositing 
such moneys with A., & accused, agre^ 
to pay to A. at least once a we^ all 
cash collected by him, & he was to 

Y 2 
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JS’JSS’ „ . Hey, No. 9822, ante. 

10,190. Voluntary collector.] — In an indictment 
under 7 & 8 Goo. 4, c. 29, s. 47, the person employed 
to collect the sacrament money from the com- 
mum^nts is not the servant of the minister, 
churchwardens or poor. — R. v. Burton (1829), 1 
Mood. C. 0. 237, 0. C. R. 

Annotation: — ^Refd. R. v. Murphy (1850), 4 Cox, C. C. 101. 

— Embezzlement by a man who is 
neither clerk nor servant, nor in any respect under 
the control of the person by whom he is, in a single 
instance only, requested to receive money, is not 
pumshable under 7 & 8 Geo. 4, c. 29, s. 49 ; he 
does not come within the description of clerk or 
servant, or a person employed for the purpose of, 
or in the capacity of a clerk or servant. — R. v. 
Nettleton (1830), 1 Mood. C. C. 259, 0. 0. R. 
Annotation .‘—’Reid, WiUiama v. Stott (1833). 3 Tyr. 688. 


10.192. -,] — R. V. Freeman (1833), 5 C. & 

P. 534 ; 1 Nev. & M. M. C. 369. 

10.193. .] — R. V, Mayle, No. 10,181, ante, 

10.194. Debtor employed by trustee for creditors.] 

B. assigned all his book debts, estate & effects 

to trustees for the benefit of creditoi’s. He was 
employed by the trustees at a salary to manage 
the business & collect the debts for them. He 
received the amount of two of the debts, & did not 
account for it : — Held : (1) he was not a clerk or 
servant within the meaning of 7 & 8 Geo. 4, c. 29, 
s. 47 ; (2) inasmuch as the debts, being choses in 
action, could not be legally assigned, he had re- 
ceived only money which was in law, though not 
in equity, his own ; <fe therefore, ho could not be 
guilty of embezzling it.--R. Barnes (1858), 
8 Cox, C. C. 129. 


C. Persons employed in Public Offices, 

10.195. Assistant overseer of parish.]— A., the 

assistant overseer of the Preston Union, was 
indicted as servant to the guardians of the union, 
for embezzling the moneys of the guardians : — 
Held : under the circumstances, he was not 
liable under 7 & 8 Geo. 4, c. 29, s. 47, it not appear- 
ing that he received the moneys for, or in the name, 
or on the accoimt of the guardians, but of the 
overseers. — R. v, Townsend (1846), 2 Car. & Kir. 
168 ; 1 Den. 167 ; 6 L. T, O. S. 456 ; 10 J. P. 
691 ; 2 Cox, C. C. 24, C. C. R. 

Annotation :~Folld, R. v, Truman (1847). 12 J. l\ 567. 

10.196. .1 — An assistant overseer, appointed 

under Poor Relief Act, 1819 (c. 12), s. 7, is not a 
clerk or servant to the ovei'seers so as to be guilty 
of embezzlement. — R. v, Sampson (1846), 7 
L. T. O. 8. 29 ; 10 J. P. 502 ; 1 Cox, C. C. 355. 
Annotation : — 'Folld. R. V. Sinallman, [1897] 1 Q. B. 4. 


10.197. .] — A person who is nominated & 

elected assistant overseer under Poor Relief Act, 
1819 (c. 12), 8. 7, by the inhabitants of a parish 
in vestry, & who is afterwards appointed assistant 
overseer by the warrant of two justices, & performs 
the duties of an overseer, is well described in an 
indictment for embezzlement as the servant of the 
inliabitants of the parish. — R. v. Carpenter 
(1866), L. R. 1 0. C. R. 29 ; 35 L. J. M. 0. 169 ; 
14 L. T. 572 ; 30 J. P. 390 ; 12 Jur. N. 8. 380 ; 
14 W. R. 773 ; 10 Cox, C. C. 246, C. 0. R. 
Annotation: — Folld. R. v. Smallman. [1897] 1 Q. B. 4. 

10.198. .] — 0., having been nominated by 

the inhabitants of a township as an assistant 
overseer, k, the nomination not specifying as one 
of the duties he was to perform the duty of 
collecting or receiving money : — Held : inasmuch 
as imder Poor Relief Act, 1819 (c. 12), s. 7, an 
^sistant overseer can only be appointed by 
justices for such purposes as are specified in the 
nomination, C. could not bo convicted of em- 
bezzling mte moneys collected by him as a clerk 
or servant of the inliabitants within the meaning 
of Larceny Act, 1861 (c. 95), s. 68. — R. v, Cotjsy 
(1887), 66 L. T. 747 ; 51 J. P. 710 ; 3 T. L. R. 
703 ; 16 Cox, 0. C. 226, C. C. R. 

AnnotcUion: — ^Refd. Foss v. Best (1906), 22 T. L. R. 542. 

10.199. .] — ^Although by Ixical Government 

Act, 1894 (c. 73), s. 5 (1), the power of appointing 
& revoking the appointment of assistant overseers 
in rural parishes having a parish council is trans- 
feiTed to the parish council, an assistant overseer 
becomes when appointed the servant, not of the 
parish council, but of the inhabitants of the 
parish ; & in an indictment for embezzling money 
collected by him from the ratepayei^s, he is cor- 
rectly so described, & the money so embezzled is 
rightly laid as the property of the inhabitants. — 
R. IK 8mallman, [1897] 1 Q. B. 4 ; 66 L. J. Q. B. 
82 ; 75 L. T. 394 ; 61 J . P. 312 ; 45 W. R. 249 ; 
13 T. L. R. 28 ; 41 Sol. Jo. 48 ; 18 Cox, C. 0. 
451, C. 0. R. 

10.200. Accountant & treasurer to overseers.] — 

The ovei'seers of a township emi>loyed prisoner as 
their accountant & treasurer, & he rticeived & 
paid all the money receivable or payable on their 
account ; he received a sum & embezzled it : — 
Held : he was a clerk & servant within 39 Geo. 3, 
c. 85. — R. V. Squire (1818), Russ. & Ry. 349 ; 2 
Stark. 349, C. C. R. 

Annotations: — Retd. Williams v. Stott (1833), 1 Cr. & M. 
675 ; R. V, Welch (1846), 2 Cox. C. C. 85. 

10.201. Treasurer to guardians.] — The treasurer 
to the guardians of the poor of B. appointed under 
1 & 2 Will. 4, c. Ixvii, is a servant of the guardians, 

& as such is indictable for embezzlement. — R. v, 
Welch (1846), 2 Car. Kir. 296 ; 1 Den. 199 ; 


prosecutor, was sent by him to M. with 
a horse, os to which M. & prosecutor, 
who owned the horse, had had some 
negotiations, with an order to M. to 
give bearer a cheque if the horse suited. 
On account of a difference as to 
price the horse was not taken, & 
prisoner brought him back. After- 
wards prisoner, without authority 
from the owner, took the horse to M. 
& sold it as his own property, or pro- 
fessing to have the right to dispose of 
it, & received the money, giving a 
receipt in his own name : — Held : a 
oonvlotion for embezzlement could not 
bo sustained, as prisoner, when ho 
received the money, did not receive 
it as a servant or clerk, but sold the 
horse as his own, & received the money 
to his own use. — R. v. Topple (1879), 12 
N. S. R. (3 R. & C.) 566.— CAN. 


PART XXXIV. SECT, 2, SUB- 
SECT, 1.— C. 

p. Collector of Oovernmc,ni imports.] 
— Where a person in the de facto 
employment of the Government re- 
ceives money by virtue of such 
employment, & appropriated it to his 
own use, he is guilty of embezzlement 
within the Criminal Law & Practice 
Statute (No. 233), s. 141, & it is 
Immaterial whether the duty to receive 
such moneys was oast upon him by 
virtue of liis appointment by the 
Governor in Council, or by depart- 
mental practice or orders ; or whether 
the regulations or instructions under 
which he received them wore ultra 
vires . — K. v, O’Ferrall (1875), 1 
V. L. R. 81.— AUS. 

q. Assistant to small debts court 


ailiff.] — A. was employed as deputy- 
baililf by P., bailiff of small debts ct., 
the latter not being authorised by the 
Act to appoint deputies. The registrar 
of the small debts office issued a 
precept directed to P. & to the deputy 
bailiffs (not naming them), requiring 
them to levy on the goods of B. A. 
received moneys from B. which ho did 
not pay over either to the regrlstrar or 
P. : — Held : A. was P. 's servant ; 
the moneys were to bo regarded os 
1\’8 moneys, & ho received them by 
virtue of riis employment by P. — R. 
V. Davis (1880), 1 N. S. W. L. R, 208. — 
AUS. 

r. Servant of Crown.] — When a ser- 
vant of the Crown has received from 
the Treasury moneys payable to other 
persons & there is no evidence that he 
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Sect, 2, — E 7 nbezzlement : Suh^sect 1, C. D.J 

8 l'tV Ors72547^Cox~^^^^^^ r“ ; 

nom. R. V, Welsh, 11 J. P. 485. 

Annotation ;-~ReId. H. v. Gomportz (1846), 9 Q. B. 824. 

10.202. Rate collector.] — An extra collector of 
poor rates, whose remuneration is paid out of the 
parish fund by a percentage on his collections, is 
a servant or clerk within the meaning of 39 Geo. 3, 
c. 85.-*--K. V. Ward (1819), Gow, 168. 

10.203. .] — In an indictment for embezzle- 

ment, a collector of poor & other rates in a parish, 
was held to be rightly described, under 10 Geo. 4, 
c. Ixviii, as servant to the committee of manage- 
ment of the affaiis of that parish, though ho was 
elected by the vestrymen of the parish. — R. v. 
Oaij^an (1837), 8 C. & P. 154. 

Annotation : — Reid. 11. v. Towusend (1846), 2 Car. & Kir. 

108. 

10.204. .] — Under an order of the poor law 

comrs., issued in pursuance of Poor Law Amend- 
ment Act, 1834 (c. 76), s. 40, the board of guardians 
of the 11. union, appointed ])risoner collector of 
rates for the liberty of S. The duties of the col- 
lector & the compensation which he was to receive 
were fully set forth in the order, upon receipt of 
which the guardians appointed i)risoner verbally, 
& the appointment was subsequently approved A 
ratified by the comrs. The power of dismissal 
was vested in the comrs. alone. The collector on 
appointment gave to the guardians a bond for the 
due perfoimance of his duties, & to them he was 
bound to render his accounts weekly. The duty 
of the collector was to collect the rates witliin his 
district, A to pay the amount to a banker, to the 
credit of the ovei’seei's of that district, they alone 
having the right to dispose of it. They paid the 
collector for his services a percentage out of this 
fund : — Held : such collector was an independent 
oflicer, A not a clerk or servant within 7 A 8 
Geo. 4, c. 29, s. 47, A therefore not liable to an 
indictment for embezzlement. — R. v, Truman 
( 1847), 12 .1. P. 567 ; 2 Cox, C. 0. 306. 

10.205. .] — In a parish in which there were 

two overseers A two churchwardens, prisoner was 
employed by the two ovei*seei*s as their servant to 
collect the poor rates. As such collector, he de- 
manded from the landlord of certain premises the 
amount of the rate wluch was assessed on his 
tenant, the occupier. The landlord paid the 
amount to prisoner, who embezzled it : — Held : 
although the overseers could not have enforced 
tins payment from the landlord, the money was 
received by prisoner by virtue of his employment, 
A on account of liis masters ; A, being so received 
bj^ him, it was sufficient to describe it in an in- 
dictment for embezzlement as the property of the 

received them by virtue of his em- 
ployment, he cannot bo convicted of 
embezzlement of thoflo moneys under 
Larceny Act, 1865 (29 Viet. No. 6), 

8, 75.— R. V. Wilkie (1869), 2 Q. S. C. R. 

33.— AUS. 

8. School trifstee .] — A school trustee 
having money in his hands not 
as secretary & treasurer of a board, 
or in any oiflclal capacity, cannot 
embezzle such money, his duty as 
trustee not requiring or authorising 
him to receive It. — Ferris v, Irwin 
(1860), 10 C. P. 116.— CAN. 

t. Oovernnient officer. ] — An insurance 
agent appointed by Comr. of the 
Govt. Insurance Department, A mis- 
appropriating insurance premiums, can 
be properly convicted of embezzle- 
ment of public moneys aa a Govt, 
oflicer. — R. V. VowLES (188.5), 3 

N. Z. L. R. C. A. 111.— N.Z. 


two overseers ; A it was not necessary to allege it 
to be the property of the overseers A church- 
wardens jointly. — R. V. Adey (1850), 3 Oar. A 
Kir. 339 ; 1 Den. 571 ; T. A M. 296 ; 4 New Mag, 
Cas. 99 ; 4 New Sess. Gas. 360 ; 19 L. J. M. 0. 
149 ; 15 L. T. O. S. 191 ; 14 J. P. 290 ; 14 Jur. 
556 ; 4 Cox, 0. 0. 208, 0. C. R. 

Annotation: — Refd. R. v. Moah (1856), 20 J. P. 85. 

10.206. Assistant to high bailiff.] — The high 
bailiff of a county ct. appointed P., under the 
powers contained in the County Cts. Acts, a bailiff 
to assist him in his duties. P. acted under the 
orders of the high bailiff ; his duties thus pre- 
scribed were to execute writs of ft. fa . A to return 
the proceeds to the registrar of the county ct. 
within 24 hours : — Held : P. was not a person 
employed in the public service of Her Majesty 
within the meaning of Larceny Act, 1861 (c. 96), 
s. 70, but was the servant of the bailiff. — R. v. 
Parsons (1888), 16 Cox, C. C. 498. 

10.207. County court bailiff.] — R. v . Glover 
(1864), Le. A Ca. 460 ; 4 New Rep. 300 ; 33 
L. J. M. C. 169 ; 10 L. T. 582 ; 28 J. P. 435 ; 10 
Jur. N. S. 710 ; 12 W. R. 885 ; 9 Cox, C. C. 500, 
C. C. R. 

Annotation ;■ -Distd. R. v. Parsous (1888), 16 Cox, C. C. 408. 

10.208. Chamberlain of commonable lands.] — 
PJtf. was appointed by a leet jury, A sworn in by 
the stewaid, chamberlain of commonable lands 
in a parish belonging to certain freemen. It 
appeared that such chamberlains were sworn in 
yearly, A had no salary. Tlieir duties were to 
receive certain sums for agistment A other use of 
the land for races, etc., A to drain A keep it in 
order out of such funds. They were to account 
for any surplus to two aldermen of a coipn., A to 
pay over any balance in hand to their successors 
in office : — Held : such a chamberlain was not a 
servant or person employed in that cab>acity 
within 7 A 8 Geo. 4, c. 29, s. 47 .-— -Williams v. 
Stott (1833), 1 Cr. A M. 675 ; 3 Tyr. 688 ; 3 
L. J. Ex. 110 ; 149 K. R. 570. 

Annotations : — Mentd. Hcniiiig v. l^owur (1842), 10 M. & W. 

561 ; Barrett v. Long (1851), 3 H. L. Cas. 395 ; Lemon 

V. Simmons (1887), 57 L. J. Q. B. 260. 


D. Officers of Companies and Societies. 

10,209. Friendly & benefit societies.] — It is em- 
bezzlement in a member of, A secretary to, a 
society, fraudulently to withhold money received 
from a member to be paid over to the trustees ; 
A he may be stated, to be the clerk A servant of 
the trustees, A the money may be properly 
to be their property, though the society be not 
enrolled, A though the money ought in the ordinary 

friendly society the secretary of each 
branch was appointed by the branch 
& held office during the pleasure of the 
branch. It was the duty of the secre- 
tary to collect subscriptions due from 
members of the branch & hand them 
to the treasurer, balance the books, & 
present a balance sheet duly audited 
each quarter, & keep the books & 
accoimts in such manner as the 
committee should direct. All the 
property of the branch was vested in 
trustees, whoso duty it was to Invest 
all money of the branch & to collect 
the interest A principal. Certain 
instalments of principal A interest 
Iiaid to tlio secretary on behalf of the 
trustees were appropriated by him to 
his own U8(5. Ho was presented on a 
charge of Jiaving received such sums 
as clerk or servant of the trustees A 
having fraudulently embezzled the 
same : — Held : he was not clerk or 


PART XXXIV. SECT. 2, SUB- 
SECT. 1.— D. 

10,209 i. Friendly dt benefit societies.] 
— According to rules of a friendly society 
certified under 17 Viet. No. 26, s. 11, 
the financial secretary was elected by 
the members A might be dismissed 
by them. He was paid his salary by 
the trustees through the treasurer, 
who was elected in like manner. It 
was his duty to receive the subscrip- 
tions of the members A to pay over the 
amount to the treasurer. Prisoner, 
being a member of the society A its 
financial secretary, was convicted of 
having embezzled certain moneys of 
the society, being charged with 
having done so as the servant of the 
trustees ” ; — Held : he was rightly so 
charged. — R. v. Morrow (1872), 11 
N. S. W. S. 0. R. 63.— AUS. 

10,209 ii. -.3 — By the rules of a 
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course to have been received by a steward. — 
R. r. Hall (1836), 1 Mood. C. C. 474, C. 0. R. 

Annotations ^ons4. R. v. Murphy (1850), 4 Cox» 0. C. 101. 

Apld. R. V. Woolley (1850), 4 Cox, C. C. 251. Reid. R. v. 

Watts (1850), 4 Cox, C. C. 336. 

10.210. -.] — It is embezzlement in the clerk 
of a friendly society fraudulently to withhold the 
rents of a house collected in the course of his duty 
as clerk ; & he may be laid to be the clerk or ser- 
vant of the trustees to whom the house was con- 
veyed, if appointed either by them or the society. 
It is no defence that the business of the society 
has not been conducted according to the statute. — 
R. V, Miller (1842), 2 Mood. C. C. 249, C. C. R. 

Annotations : — Reid. R. v. Watts (1850), 14 J. P. 399 ; R. v, 

Stainer (1870), 18 W. R. 439. 

10.211. .] — Prisoner, a member of, & also 

clerk to, a friendly society, stated that he could 
put out their money to more advantage with a 
firm in London, & with the consent of the society 
drew the money from the bank, & appropriated 
it to his own purposes. There was no such firm 
as he had represented : — Held : this was neither 
embezzlement nor larceny, x>risoner not being a 
clerk or servant, & a part-owner of the money. — 
R. r. Waite (1847), 2 Cox, C. 0. 245. 

Annotations : — Distd. R. v. Woolley (1850), 4 Cox, C. C. 251. 

Reid. R. V. Watts (1850), 14 J. P. 402. 

10.212. .] — A member of, & secretary to, a 

benefit society, deriving a percentage from the 
funds of the society, received in the coui*se of his 
duty certain moneys from the members of the 
society, which it was his duty to pay into an 
account in a bank, kept in the names of certain 
other members of the society. Instead of paying 
the money into the bank, ho appropriated it : — 
Held : he could not be convicted of embezzling 
the money upon an indictment charging liim to 
be the servant of B. & others, & laying the money 
to be that of B. & others, B. being an ordinary 
member of the society. — K. v, Taffs (18.50), 4 
Cox, C. 169. 

Annotation : — Folld. R. v. Diprose (1868), 19 L. T. 292. 

10.213. .] — R. r. Woolley, No. 11,238, 

10.214. .] — Upon the trial of an indictment 

charging prisoner with embezzling three distinct 
sums of money, it appeared that, on investigation 
of the books of a friendly society, kept by prisoner, 
he had not entered in the books subscriptions 
received by him in small sums, amounting in all 
to more than £100. Prisoner, on being called 
upon for an explanation, admitted that ho had 
received the money, & was willing to pay the 
amount. The books of the society kept by prisoner 
were tendered generally in evidence on the part 
of the prosecution, whereupon it was objected on 
behalf of prisoner, that the evidence should have 
been confined to the three paiiicular entries 
referring to the three charges in the indictment. 
It was further contended for prisoner that it was 
a breach of trust only, & that prisoner on these 
facts could not be convicted of embezzlement. 
The objections were overruled, & the jury found 
prisoner guilty : — Held : the jury had properly 
convicted. — R. v. Proud (1861), Le. & Ca. 97 ; 
31 L. J. M. C. 71 ; 5 L. T. 331 ; 25 J. P. 772 ; 10 
W. R. 62 ; 9 Cox, 0. C. 22, C. C. R. 

Annotations .* — Ck>]isd. R. v, Bren (1863), 9 Cox, C. C. 398 ; 


R. V. Tyree (1869), L. R. 1 C. 0. R. 177. Retd. R. t>. 

Balls (1871), L. R. 1 O. O. R. 328. Mentd. Gordon v, 

Jennings (1882), 46 L. T. 634. 

10.215. .] — A member of two imenroUed 

benefit clubs, paid as secretary & entrusted with 
the funds to deposit in the bank in the joint names 
of himself & the treasurer, & who dishonestly 
appropriated to himself the sums entrusted to him, 
cannot be found guilty of embezzlement. — R. v. 
Marsh (1862), 3 P. & P. 523. 

10.216. .] — Prisoner was member of a joint 

committee appointed from among the members 
of two friendly societies, to conduct a railway 
excursion. He was nominated to sell excursion 
tickets, & to pay over the money received for them 
to an appointed officer, both tickets, & money 
belonging to the society, but prisoner received 
no remuneration for his services. Prisoner sold 
the tickets, but instead of paying over the money, 
fraudulently appropriated it : — Held : he was a 
joint-owner, & not a clerk or servant within 
Larceny Act, 1861 (c. 96), s. 68. — R. v, Bren 

(1863), Le. & Ca. 346; 3 New Rep. 176; 33 

L. J. M. C. 59 ; 9 L. T. 452 ; 27 J. P. 804 ; 12 

W. R. 107 ; 9 Cox, C. C. 398, C. C. R. 

10.217. .] — R. V. Marks, No. 10,099, ante. 

10.218. — — .] — A secretary of a friendly society 
in which no trustee had ever been appointed, was 
convicted on an indictment for embezzlement 
prior to the coming into operation of Larceny 
Act, 1868 (c. 110). The indictment described him 
as the servant of the treasurer & also as the servant 
of C., a member, & others i—Hcld : the conviction 
was wrong. — R. v. Diprose (1868), 19 L. T. 292 ; 
33 J. P. 37 ; 17 W. R. 180 ; 11 Cox, C. C. 185, 
C. C. R. 

10.219. — .] — R. V. Blackburn, No. 9886, 

ante. 

10.220. — -.] — A. was treasm^er of a friendly 
society, whose rules directed that all the moneys 
of the society should be paid to the treasurer, & 
that he should make no i^ayments except on an 
order signed by the secretary, & countersigned by 
the chairman, or a trustee, & that he should give 
security. On an indictment against A. as clerk 
<fc servant of the trustees of the society, for em- 
bezzling money which he had received as treasurer : 
— Held : A. was not the clerk or servant of the 
trustees. — R. v. Tyree (1869), L. R. 1 C. C. R. 
177 ; 38 L. J. M. C. 58 ; 19 L. T. 659 ; 33 .L P. 
134 ; 17 W. R. .334 ; 11 Cox, C. C. 241, C. C. R. 

Annotation : — Mentd. R. v. Saunders (1899), 68 L. J. Q. B. 

296. 

10.221. .]— The trustees of a benefit building 

society borrowed money for the purposes of their 
society on their individual responsibility, there 
being no rule of the society authorising them to 
borrow money. The money on one occasion was 
received by the secretary, & embezzled by him : — 
Held : the secretary might be charged in the in- 
dictment for embezzlement as the servant of W. 
& others, W. being one of the trustees & a member 
of the society. — R. v. Redford (1869), 21 L. T. 
508 ; 34 J. P. 117 ; 11 Cox, C. C. 367, C. C. R. 

10.222. Savings bank.] — R. v. Jenson (1835), 1 
Mood. C. C. 434, C. C. R. 

Annotations: — Folld. R. v. Hall (1836), 1 Mood. C. C. 474 : 

R. V. Callahan (1837), 8 C. & P. 154. Refd. R. v. Watta 

(1850), 2 Don. 14. 


servant <-o the trustees, but to the 
branch, — R. v. MoAuslan, [1907] 
V. L. R. 710.— AUS. 

10,209 ill. . ] — Indictment chaiged 

A., being employed as a clerk to T. & 


others, received into his possession 
certain money, & did embezzle the 
same. Prisoner was the secretary & 
treasurer of a friendly society, & the 
property charged to have been em- 
bezzled was vested in certain members 


as trustees ; — Held : prisoner being 
employed to receive money. Sc having 
undertaken the duty, ho thereby 
virtually became clerk to the society. — 
R. V. Murphy (1850), 1 1, C. L. R. 91.— 
IR. 
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Sect. 2. — Embezzlement: Sub-sect. 1, D, JS?,; sub-* 
sect. 2.] 

10.223. .] — B. V. Essex, No. 9602, ante. 

10.224. Joint stock company.] — A shareholder in 
a joint stock co., of wliich he was also the manager 
& one of the public registered officers, embezzled 
moneys & bank-notes, the property of the co., & 
was indicted under 7 & 8 Geo. 4, c. 29, s. 47 : — 
Held : the indictment could not be supported, as 
prisoner had a general property in the effects of 
the co. — B. V. Wood (1840), 4 J. P. 466. 

10.225. Trading company*] — B. v. Frankland, 
No. 10,090, ante. 

10.226. Director of limited company.]— A director 
of a limited co., who is also employed as a servant 
to collect money for the co., is liable to be con- 
victed of embezzlement of such money as a clerk 
or servant of the co. — B. v. Stuart, [1894] 1 Q. B. 
310 ; 63 L. J. M. C. 63 ; 58 J. P. 299 ; 42 W. B. 
303 ; 10 T. L. B. 166 ; 38 Sol. Jo. 131 ; 10 B. 
124 ; sub nom. B. v. Steward, 70 L. T. 44 ; 17 
Cox, C. C. 723, C. C. B. 

Annotation : — Reid. Moriarty v. Regent’s Garage & Engineer- 
ing Co., [1921] 1 K. 13. 423. 

10.227. Agent to railway company.]— Indictment 
charged prisoner, who was a solr., with embezzle- 
ment. It appeared from his appointment, as 
entered in the minute book of the co., that he was 
a land agent to the co., & that in the course of his 
duties he collected the rents of houses, refreshment 
stalls, book stalls, etc., & should have paid the 
sums over to the co. : — Held ; he was a clerk or 
servant within the meaning of 7 & 8 Geo. 4, c. 29. — 
B. V. Gibson (1861), 8 Cox, C. C. 436. 

E, Proof of Employment. 

10.228. Proof of terms of engagement.] — T. was 

charged with embezzlement. The non-accounting 
for moneys received was proved ; the employer of 
T., however, who made the engagement with him, 
was not called to prove the terms thereof, but only 
his managing clerk, who knew them through repute 
alone, having been infoi'med of them by his em- 
ployer : — Held : there was no evidence to go to the 
jury that T. was a servant to the prosecutor. — 
B. V. Taylor (1867), 10 Cox, C. C. 544. 

10.229. Where written agreement exists.] — 

^Vhere there was a written agreement between 
master & servant, in which the nature of the ser- 
vice is defined : — -Held : on an indictment for 
embezzlement against the latter, parol evidence 
of the service was inadmissible, unless notice had 
been given to produce the agreement. — Re 
Clapton (1848), 3 Cox, C. C. 126 ; sub nom. B. v. 
Clapton, 12 J. P. 536. 

10.230. .] — Though prisoner & the 

prosecutor may have entered into a written agree- 
ment, it is sufficient to prove that the former 
acted as clerk. — B. v. Symonds (1850), 14 J. P. 
600. 


Sub-sect. 2. — The Beceipt of Property. 

10,231. “For or in the name or on account of 
master. “] — The prosecutor had contracted with 
a railway co. for finding & providing them with 
necessary horses & carmen for the purpose of 
conveying & delivering to the customers of the 


co. the coals of the co. in their own wagons ; & 
that he or his carmen should, day by day, duly 
account for & deliver to the co.’s coal manager all 
moneys received in payment for coals so delivered. 
Prisoner was a servant of the prosecutor, employed 
as his carman in the delivery of coals, pursuant to 
the contract, & it was his duty to pay over direct 
to the clerks of the co. such moneys as he might 
receive for coals. Prisoner delivered coals to one 
of the co.’s customers, & brought the delivery 
order to the office to be entered ; he received for 
the coals £5 105., which sum he converted to his 
own use. He was indicted & convicted of em- 
bezzling the moneys of the prosecutor, who had 
contracted with the co. : — Held : there was such 
privity as to make prisoner the agent of the co. 
in receiving the money, & such money was not 
received for or on the account of the prosecutor, 
but for or on account of the co. — B. v. JBeaumont 
( 1854), Dears. C. C. 270 ; 23 L. J. M. C. 54 ; 18 
J. P. 103 ; 8 Jur. 169 ; 2 W. B. 235 ; 2 C. L. B. 
614 ; 6 Cox, C. C. 269, O. C. B. 

10,232. .] — B. V. Harris, No. 10,242, post. 

10,233* .] — The prosecutor was agent to a 

railway co. for delivering goods. He employed his 
own servants, of whom prisoner was one, has own 
drays & horses, & was answerable to the co. for 
the money received by his servants for the carriage 
of goods. It was prisoner’s duty to go out with 
a dray, to take with him goods, & a delivery-book 
handed to him by a clerk of the co., to deliver the 
goods & receive the amount of carriage, <&. to 
account for moneys received to the clerk of the co. 
Prisoner embezzled certain sums which he had 
received as due to the co., & for which he had 
given receipts in the co.’s name : — Held : although 
the money was received in the name of the co., 
it was received “ on the account of ” the prosecu- 
tor, his master, & that a conviction for embezzle- 
ment was right. — B. v. Thorpe (1858), Dears. A 
B. 562 ; 27 L. J. M. 0. 264 ; 31 L. T. O. S. 136 ; 
22 J. P. 289 ; 4 Jur. N. S. 466 ; 6 W. B. 502 ; 
8 Cox, C. C. 29, C. C. B. 

Annotation: — Mentd. R. v. Culluin (1873), L. R. 2 C. C. R. 

28. 


10,234. .] — Prisoner was captain of a barge, 

& in the exclusive service of its owner. He was 
remunerated with half the earnings of the vessel, 
& had no authority to take any other cargoes but 
those appointed for him. It was his duty to 
account to his master for the proceeds of each 
voyage. On one occasion, although ordered to 
bring the barge back empty from a certain place, 
& forbidden to take a particular cargo, he, never- 
theless, loaded such cargo in the barge, returned 
therewith, & received the freight. He did not 
profess to carry the cargo or receive the freight 
for his master, & the person paying the money 
did not know for whom he paid it. Prisoner 
declared that the barge came back empty, & never 
accounted for the freight : — Held : he was not 
guilty of embezzlement, as the money was not 
received or taken into possession by him “ for, or 
in the name of, or on the account of his master or 
employer.” — B. v. Cullum (1873), L. B. 2 C. C. B. 
28 ; 42 L. J. M. C. 64 ; 28 L. T. 571 ; 37 J. P. 
422 ; 21 W. B. 687 ; 12 Cox, C. C. 469, C. 0. B. 


uinnotaiiom Disttt. R. v. Solomone (1909), 2 Or. App. Rep. 
288. Mentd. Foss v. Best (1906), 22 T. L. R. 642. 


10,235. -.] — Pnsoner was a clerk & servant 


1 0,224 i . J oint-stock company. ] — Pris - 
oner waR convicted on an information 
which charged him with embezzling 
a promissory note, the property of 


P. & others, his masters. It appeared 
on the evidence that the prisoner was 
in the employ of a Joint-stook co. du^ 
registered & incorporated, of which F. 


was ono of the members : — Held : the 
conviction was \vrong. — R. v. Williams 
(1880), 1 N. S. W. L. R. 170,— 

AUS. 
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of an insurance co., A; head manager at their chief 
office at L. In the ordinary course of business he 
received several cheques payable to his order from 
the managers of branch offices, & it was his duty to 
indorse these cheques & hand them over to the 
CO.’ 8 cashier. Instead of doing so, he indoi*sed 
the cheques & obtained money for them from 
friends of his own, who paid the cheques into their 
own banks. He then took the amount so received 
to the cashier & handed it over to him, saying he 
wished it to go against his salary, which wr*« over- 
drawn to a like amount ; & he got back from the 
cashier I.O.U.’s which he had previously given for 
the amount of the overdraft. Prisoner having 
been convicted of embezzling the proceeds of the 
cheques : — Held : the proceeds of the cheques 
though received not from the bankers, but from 
third persons, were received on account of the co., 
& prisoner was rightly convicted. — R. v. Gale 
( 1876), 2 Q. B. D. 141 ; 46 L. J. M. C. 134 ; 36 
L. T. 526 ; 41 J. P. 119 ; 13 Cox, C. C. 340, C. C R. 

10.236. .] — A gamekeeper, not authorised to 

take or kill ral^bits for his own use, took & killed 
some wild rabbits upon liis master’s land, & con- 
verted them dishonestly to his own use by selling 
them. The taking, killing, removing & selling 
were parts of one continuous action : — Held : a 
conviction of such gamekeeper for embezzlement 
of the rabbits could not be sustained. 

The words of the statute are “ whosoever, being 
a clerk or servant, etc., shall embezzle any chattel 
which shall be taken into possession by him, for, 
or in the name or on the account of his master or 
employer.” It is impossible to bring the present 
case within those words (Oockburn, O.J.). — R. t?. 
Rp:ad (1878), 3 Q. B. D, 131 ; 47 L. J. M. 0. 50 ; 
37 L. T. 722 ; 42 J. P. 470 ; 26 W. R. 283 ; 14 
Cox, C. C. 17, C. C. R. 

Annotations: — Consd. R- v. Petcli (1878), 38 L. T. 788. 

Mentd. Foss v. Best (190(5), 22 T. L. R. 542. 

10.237. Servant having interest in property.] 

— If a servant receive money for his master for an 
ai'ticle made of his master’s material, it will be 
within the Geo. 3, c. 85, if he embezzle it, though 
he made the articles & was to have a proportion 
of the price for making them. — R. v. Hoggins 
( 1809), Russ. & Ry. 145, C. C. R. 

Annotation : — Befd. R. v. Bowers (1866), 35 L. J. M. C. 206. 

10.238. -.] — Prisoner was secretary to a 
money club, a voluntary assocn. By the rules he 
was to make out the promissory notes to bo signed 
by the members & their sureties, to whom money 
was advanced. He was a member of the com- 
mittee, whose duty it was to inquire into the 
sufficiency of persons proposed as sureties. Ho 
was also to summon special meetings, & to counter- 
sign all cheques on the treasurer. The members 
paid their instalments on club nights to the 
stewards, who handed the sums over to the 
treasurer. In consequence of doubts of the sol- 


vency of the makers of a particular promissory 
note, it was, by the direction of the club, handed 
over to prisoner by the payee, the trustee of the 
club, with directions to prisoner to sue upon it or 
to get better security for the money advanced. 
Prisoner employed an attorney, sued on the note 
in his own name, & received payment from one of 
the makers. He appropriated the money to his 
own use, & for a long time denied the receipt of it, 
& returned the note to the trustee as being un- 
paid : — Held ; the duties of prisoner as secretary 
were sufficiently cognate to that of the receipt of 
money for the club to make his employment to 
receive money in this particular instance an 
employment of him as clerk or servant ; &, not- 
withstanding he had recourse to an action in his 
own name to get in the money, he stiU received it 
for & on account of his employers. — R. v. Tongue 
(1860), Bell, 0. C. 289 ; 30 L. J. M. C. 49 ; 3 
L. T. 415 ; 25 J. P. 245 ; 9 W. R. 59 ; 3 Cox, C. C. 
386, C. C. R. 

Annotation: — Refd. R. r. Stainer (1870), 18 W, R. 439. 

10.239. Receipt from master.] — R. v. Hawkins, 
No. 9794, ante. 

10.240. Through another clerk.] — If the 

property embezzled by a clerk has been in the 
posoeSsion of the master or of any of his other 
servants, the case is not within 7 &> 8 Geo. 4, c. 29, 
s. 47. — R. V . Murray (1830), 5 C. &; P. 145, n. ; 
1 Mood, a a 276 ; 1 Nev. & M. M. C. 289, C. C. R. 

Annotations: — Distd. R. v. Masters (1848), 2 Car. & Kir. 

930. Consd. R. v. Hawkins (1850), 4 Cox, C. C. 224 ; 

R. V. Watts (1850), 4 Cox, C. C. 336 ; R. v. Cooke (1871), 

40 L. J. M. C. 68. Refd. R. v. Gill (1854), 6 Cox, 0. C. 

295. 

10.241. Taking from possession of master — 
Improper dealing with master’s property — Appro- 
priation of proceeds.] — R. v. Wilson (1839), 9 
C. & P. 27. 

10.242. .] — Prisoner, the miller 

of the mill in a county gaol, was appointed by the 
county magistrates, at a weekly s^ary, which was 
paid him by the governor of the gaol out of the 
county rates, who received the money for that 
purpose from the county treasurer. It was the 
duty of the miller to direct persons bringing ^ain 
to be ground to obtain from the porter a ticket 
specifying the quantity of the ^ain, & the ticket 
was the miller’s order for receiving the grain. He 
was to receive the grain with the ticket, to grind 
the grain, to take the money for the grinding, &; 
to account for it to the governor, who had to 
account to the treasurer. The miller had no right 
to grind any grain at the mill for his own benefit. 
Prisoner ground some grain for certain persons 
who never obtained a ticket, & who were not 
directed by prisoner to get one, & he applied the 
money paid for the grinding to his own use : — 
Held : prisoner could not be convicted of embezzle- 
ment, as the conclusion to be drawn from the facts 
was that he had made an improper use of the mill 


PART XXXIV. SECT. 2, SUB-SECT. 2. 

10,241 1. Talcing from possession of 
master — Imvroper dealing with master's 
propertv — Appropriation of proceeds. ] — 
A letter ooutainlng a cheque 8c properly 
stamped was posted on Feb. 18, 
addr^sed to the manager of a co. 
in which prisoner was cashier, but never 
reached the manager. It was not 
prisoner’s duty to open letters. Pris- 
oner was dismissed on Peb. 25, & he 
cashed the cheque on Maj*. 6 : — Held : 
ho was properly charged with embezzle- 
ment, — R. V. TUBNEB (1871), 2 V, R. 
(Law) 84.-~AUS. 

10,241 ii. — Prisoner 


was convicted on an indictment for 
embezzling money Sc, securities for 
money, bdonging to C. The evidence 
was, that C. sent prisoner, his servant, 
to a fair with cattle, but gave him no 
authority to sell tliem. Prisoner sold 
them as the property of C., & disap- 
peared witli the money : — Held : the 
conviction was bad, — R. v. Horrigan 
(1841), Jebb & B. App. iii. — IR. 

a. “ By virine of ” his employ- 
ment. ^ — A. was porter in prosecutor’s 
store & occasionally received money 
for goods sold there & handed It over 
to the book-keeper, but this was not 
shown to be by the authority, or even 


the knowledge of his master. The 
book-keeper alone appearing to have 
known of these receipts, & on those 
occa-^iions A. had paid over these 
amounts to him. Some money having 
been paid to A. for some goods sold 
by his master & not having been 
received by his master : — Held : the 
money did not come into A.’s pos- 
session by virtue of liis employment 
within the meaning of 7 & 8 Goo. 4, 
c. 99, 8. 47. — R. V. Cabtkk (1863), 
2 N. S. W. S. C. R. 216.— AUS. 

b. .] — Prisoner was apprentice 

to a baker, & had authority from 
Ills master to deliver bills for 
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by grinding the corn for his own benefit, &: con- 
sequently he did not receive the money on account 
of his masters, whoever they might be. — R. v. 
Harris (1854), Dears. 0. C. 344 ; 23 L. J. M. O. 
110 ; 23 L. T. O. S. 84 ; 18 J. P. 281 ; 18 Jur. 
408 ; 2 W. R. 413 ; 2 C. L. R. 464 ; 6 Cox, C. C. 
363, C. C. R. 


Annoiaii^ : — Consd. R. v. Cullum (1873), L. R. 2 C. C. R. 
28. Dlstd. R. V, Solomons (1909), 2 Cr. App. Rep. 288. 
Mentd. Foss v. Best (190C), 22 T. L. R. 542. 


10.243. .] — R. V, Cullum, No. 

10,234, ante, 

10.244. Proper dealing with master’s 

property — Appropriation of proceeds.] — R. r. 

SULLENS, No. 10,030, ante. 

10.245. .] -R. V. Betts, No. 

9804, a7ite. 

10.246. Taking from constructive possession of 
master.] — R. v. Spears, No. 9776, ante. 

10.247. .] — R. V. Wright, No. 9781, ante. 

10.248. .] — R. V. Norval, No. 9777, ante. 

10.249. .] — R. V. Hayward, No. 9778, ante. 

10.250. .] — R. V. Watts, No. 9779, ante. 

10.251. .] — R. V, Reed, No. 9780, ante. 

10.252. Receipt from another servant — Property 
never in possession of master.]— R. v. Masters, No. 
10,038, ante. 

10.253. .] — R. V. Raycroft, No. 9797, 

ante. 


entrust the custody of such property to a third 
person to try the honesty of their servant, if the 
servant receives it from such tliird person lk> 
embezzles it, it is an offence under 39 Geo. 3, 
c. 85. — R. V. Headge (1809), Russ. & Ry. 160 ; 
2 Leach, 1033, C. C. R. 

Annotation PoUd. R. v. Gill (1854), 6 CJox, C. C. 295. 

10.257. .] — G. was the prosecutor’s servant, 

& received over the counter, for the prosecutor, a 
piece of marked money, which the prosecutor, who 
suspected prisoner, had given to another to go 

buy spirits of prisoner at the prosecutor’s public- 
house. Prisoner made away with the money : — 
Held : he was guilty of embezzlement. — R. v. 
Gill (1854), Dears. 0. C. 289 ; 23 L. J. M. C. 50 ; 
22 L. T. O. S. 336 ; 18 J. P. 103 ; 18 Jur. 70 ; 
2 W. R. 222 ; 6 Cox, C. C. 295, C. C. R. 

10.258. Master not entitled to property received.] 
— If a servant receives money on his employers’ 
account, & embezzles it ; — Held : he is guilty of a 
felony, though his employers had no right to it, 
& were wrongdoers in receiving it. — R. v. Beacali., 
R. V, Wellings (1824), 1 C. & P. 454 ; 1 Mood. 
C. C. 15, C. C. R. 

Annoiaiion :—'Reid. Williams v. Stott (1833), 1 Cr. & M. 
675. 

10.259. Receipt after termination of employment.] 

— R. V. Hoare, No. 9854, ante. 

10.260. .] — K. V. D.artnell, No. 9807, ante. 


10.254. Constructive receipt.] — It was the duty 
of the constables of the county of S. to account for 
& pay weekly to the superintendent of their 
division all moneys received by them, it was the 
duty of the superintendent to return weekly to the 
chief constable a statement of such moneys, & 
also to pay the constables their weekly wages. In 
practice, however, the superintendent, in balancing 
the accounts with his men, set off the sums re- 
ceived by them in the course of their duty, against 
their w^ages, the balance struck going over to the 
next account, &; so on from week to week, without 
any money actually passing from one to the 
other. A constable having in this way accounted 
to the superintendent for a certain sum, the latter 
fraudulently^ omitted that sum in his account 
with the chief constable & subsequently denied 
its receipt : — Held : there was a constructive 
receipt of that sum so as to suppoi't the allegation 
of the receipt of the money in an indictment for 
embezzlement. — R. v. Baxter (1851), 5 Cox, 
C. 0. 302. 

10.255. Property coming indirectly from master.] 

— A servant embezzling money received from a 
customer to whom his master had given it for the 
purpose of trying the servant’s honesty, is an 
offence within 39 Geo. 3, c. 85.— R. v. Whitting- 
ham (1801), 2 Leach, 912. 

Annotation R. v. Hawkins (1850), 1 Don. 584. 

10.256. .] — Although property has been in 

the possession of prisoner’s masters, & they only 


Sub-sect. 3.— The Misappropriation. 

10.261. Must be of specific sum.] — R. v. Jones, 
No. 10,118, ante. 

10.262. .] — It was the duty of a clerk to 

receive money for his employer, & pay wages out 
of it , & to make entries of all money received A 
paid in a book, & to enter the weekly totals of 
receipts & payments in another book, upon which 
last book, he, from time to time, paid over his 
balances to his t^mployer. The clerk, having 
entries of weekly payments in his first book, 
amounting to £26, he entered them in the second 
book as £35 ; &, two months after, in accounting 
to his employer by iluise means, reduced his 
balance by £10 & paid it over accordingly : — 
Held : the clerk could not be convicted of em- 
bezzlement without it being shown that he had 
received some i)articular sum on account of liis 
employer, & had converted either the whole or 
part of that sum to his own use.— R. v . Ohapman 
(1843), 1 Car. & Kir. 119 ; 1 L. T. O. S. 414 ; 1 
Cox, C. C. 47. 

10.263. .] — To support a charge of embezzle- 
ment against the secretary of a co., whose duty it 
was to receive money & pay wages, etc., out of 
tlie money, & to account for the balance, proof 
must be given of a specific appropriation of a 
particular sum of money. — R. v. W^olstenholme 
(1869), 11 Cox, C. C. 313. 


bread to customers, & receive the 
amounts. In payment of one account 
ho received a cheque, payable to his 
master “ or order,” upon which ho 
forged his master's name, & received 
the money from the bank : — Held : 
he could not be convicted on an 
indictment charging tliat he did, by 
'Virtue of h^ employment, as servant 
of B., take into his possession a certain 
^111 of money, for & on account of 
B’. & did feloniously embezzle the 
money, the money received by prisoner 
never having boon the property of B., 
by reason of the forgery, but the 
property of the bank ; & not liavlng 
been received by virtue of prisoner’s 


employment.— R. v. Hatiieway (1866), 
6 All. 382.— CAN. 

PART XXXIV. SECT. 2, SUB-SECT. 3. 

10,261 i. Must be of specific sum .} — 
Ad accused person may be charged with 
criminal breach of trust in respect of a 
general deficiency, & it is not necessary 
in all cases to charge accused with the 
embezzlement of a particular sum 
received on a certain date from some 
particular person. — R. v. Kellie 
(1895), I. L. R. 17 All. 153.— IND. 

10,261 ii. .] — A person accused 

under Indian Penal Code, s. 409, may 
be legally convicted of the offence 


defined in the sect, on proof of a 
general deficiency in his accounts, & 
it is not necessary that the receipt of, 
& non-accounting for, specific items 
should bo charged & proved against 
him. — B uddhu r. Babu Lal ( 1895 ), 
1. L. R. 18 All. 116.— IND. 

0 . JVhat amounts to.] — S., being clerk 
& traveller of N. B. & Co., became 
indebted to P. & J., who were indebted 
to N. B. & Co. S. fraudulently gave 
P. & J. credit for money duo from them 
to N. B. & Co., & P. & J. thereupon 
gave S, credit & a receipt for the money 
due from him to them : — Held : S. 
could not bo convicted of embezzling 
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10^64. Misappropriation of part of money 
received.] — Prisoner was indicted, for that he, 
being employed in the public service & intrusted 
by virtue of such employment with the receipt 
& custody of money, the property of the Queen, 
did, by virtue of such employment, receive £5,000 
on account of the public service of the Queen, & 
the money fraudulently & feloniously applied to 
Ids own use. It was Ms duty to receive certain 
taxes. By his accounts it appeared that the 
balance in his hands was much larger than he was 
entitled to retain. The Surveyor-General showed 
him an extract from his accounts, stating a balance 
against him of £5,214. Prisoner said he knew it 
was about that sum, but he was not prepared to 
pay it over. The surveyor then reminded him 
that there was a balance of Excise duties alone of 
£300 standing against him from the previous 
Monday, which was a receipt day at T. Prisoner 
then took out £281 & said that was all the money 
he had in the world. On being asked what he 
had done with the rest, he said he had spent it in 
an unfortunate speculation : — Held : there w^ 
e\T.dence that he had fraudulently applied to his 
own use a part of the sum of £300 he had received, 

6 was therefore liable to be convicted. 

Qu. : whether ho could not upon the evidence 
stated have been convicted of fraudulently applying 
other parts of the £5,000. — K. v, Moait (185()), 
Dears. C. C. 020 ; 25 L. J. M. 0. 00 ; 26 L. T. O. 8. 
280 ; 20 J. P. 85 ; 2 Jur. N. S. 213 ; 4 W. R. 255 ; 

7 Cox, C. C. 00, C. 0. R. 

10.265. .] — A conductor of a tramway car 

was charged 'with embezzling 36*. It was y)roved 
that on a certain journey there were fifteen three- 
penny fares, & twenty -five twopenny fares, & 
the conductor was seen to give tickets to each fare 
A to receive money from each, but. what sum <lid 
not appear. lie made out a way-bill for the 
journey, debiting himself with only nine three- 
penny fares sixteen twopenny faros. The mode 
of accounting was to deliver the way-bills for each 
journey to a clerk, & to hand liim all the money 
received during each day on the following morn- 
ing : — HcAd : there was suhicient evidence of the 
receipt of the total amount of fares of the par- 
ticular journey, & of the embezzlement of 3iS’., 
part thereof. — R. v. King (1871), 24 L. T. 070 ; 
12 Cox, C. C. 73, C. C. R. 

Annotation: — Re£d. K. v. Balls (1871), 24 L. T. 7C0. 

10.266. Several sums received at different times 
— Gross sum charged.] — If a servant be indicted 
under 7 & 8 Geo. 1, c. 29, for embezzlement, & the 
indictment contain only one count, charging the 
receipt of a gross sum on a particular day, if it 
turn out that the money was received in different 
sums, on different days, the prosecutor must make 
his election, & confine himself to one sum & one 
day ; & if tlie money was paid to prisoner as the 
servant of the prosecutor, it will he sutliciont, 
although the payment was made by one of a class 
of customers from whom the prosecutor did not 
authorise prisoner to receive money. — R. v. 
Williams (1834), C C. & P. 626. 

Annotaiions : — Distd. R. v. Balls (1871), 24 L. T. 760. 

Refd. R. V. Hawtln (1836), 7 C. & P. 281. 


10.267. Misappropriation one act of 
embezzlement.] — It was the duty of an agent of a 
coal society to collect & receive from persons who 
bought coals from the society, for which they 
were to pay by weekly instalments such weekly 
payments, & to send in a weekly account on the 
Tuesday of every week, & on such Tuesday to pay 
the gross amoimt received by him in the course 
of the week into a bank to the credit of the society. 
An indictment for embezzlement against the agent, 
containing three counts, charged in the first count 
the act of embezzling a sum of one guinea, & 
evidence was given on that count t^t during a 
certain week, payments amounting in the whole 
to this amount had been made to prisoner by 
ten different persons in small sums, & that prisoner 
omitted to accoimt at the end of the week or at any 
time for those several sums, or for any specific 
amount of one guinea. In the other two counts, 
sums were charged, being aggregate sums similarly 
composed & received weekly, but not accounted 
for weekly in a similar manner, & 31 small sums 
in all wei*e thus shown not to have been accounted 
for at three weekly accountings: — Held: the 
evidence was properly received, & the indictment 
did not charge more than three distinct acts of 
embezzlement, each act of embezzlement being 
the omission to account weekly for the aggregate 
sum composed of the several sums received during 
the week. — R. v. Balls (1871), L. R. 1 0. C. R. 
328 ; 40 L. J. M. 0. 148 ; 24 L. T. 700 ; 35 J. P. 
820 ; 19 W. R. 876 ; 12 Cox, C. C. 96, C. C. R. 

10.268. Must be proved as laid — Charge of 
embezzling money — Proof of embezzling cheque.] — 
An indictment for embezzlement alleged the 
property embezzled to be money. The proof was 
that prisoner had received a cheque, but no 
evidence was given that the cheque had ever been 
presented or cashed, nor did it appear that the 
maker had an account or balance at the bank on 
which it was drawn, but it was proved that he had 
received no notice of its dishonour : — Held : in 
the absence of any proof that the cheque had been 
converted into money, the allegation in the indict- 
ment was not sustained, & a comdetion upon such 
indictment must be quashed. — R. v. Keena 
(1868), L. R. I O. 0. R. 113 ; 37 L. J. M. C. 43 ; 
17 L. T. 516 ; 32 J. P. 148 ; 10 W. R. 375 ; 11 
Cox, 0. C. 123, C. C. R. 

Annotation: — Refd. R. v. Gale (1876), 2 Q. B. D. 141. 

10.269. Proof of embezzling goods.] 

Upon an indictment for embezzling money belong- 
ing to Ills employei’s deft, cannot be convicted of 
embezzling goods belonging to his employers, & 
deft, is entitled to ask any question tending to 
show tliat there had not been any embezzlement 
of money. If there is no evidence that the goods 
have been converted into cash, the judge ought 
not to leave the question to the jury whether the 
goods had been converted into cosh, for them to 
arrive at a conclusion by mere guess-work. 

R. V, Clarke (1905), 69 J. P. 160 ; 49 Sol. Jo. 261, 

C. 0. R. 

10.270. After termination of employment— Pro- 
perty received during employment.] — An indict- 


tho money which S. had thus pur- 
loined. — R. V, SVDEiVHAM (1863), 2 
W. & W. 16.—AUS. 

d. .] — ^Wheii a trap liad ffiven 

a person a sum of money to purchase 
liquor for the purpose of trapping tho 
latter in illicit liquor dealing, & the 
person, after receiving the money, had 
not purchased the liquor, but had 
appropriated the money to his own 


use :—Held : he could lawfully be 
convicted of the theft of the money. 
Qn. : whether a person who had 
received money for an illegal purpose 
from another in pari delicto with him 
& has misappropriated the same is 
guilty of theft- — R. r. Sekbloem 
(1912), T. P. D. 30. — AUS. 

10,268 1. Must he prcrced as laid — 
Charge of embezzling nunwy — Proof of 


nbezzling cheque. ] — Tho effect of 
arceiiy Act, 1867, s. 71, is that a 
large of embezzlement of money is 
istalned by proof of the embezzlement 
[ a cheque, without proving the actual 
>celpt & embezzlement of money, tho 
rooeeds of the cheque. — R. v. 
'ORITZSON (1881), 3 N. Z. L. R. C. A. 


e. Harvesting attached crops,] — A 
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Bed. 2. — Et nbezzle me>it : Svb-aeci s , 3, 4, 5 <fc 6.] 

ment for embezzlement of money received by a 
clerk, whilst such, is good under 2 & 3 Will. 4, c. 4, 
without alleging the embezzling to have taken place 
whilst prisoner was clerk. — R. v, Lovell (1839), 
2 Mood. & R. 236, N. P. 

10,271. Claim of right.] — Embezzlement neces- 
sarily involves secrecy & concealment. If, there- 
fore, instead of denying the appropriation of 
property, prisoner, in rendering his accoimt, 
admits the appropriation, Alleging a right in 
hi m self, no matter how unfounded, or setting up 
an excuse, no matter how frivolous, his offence 
in taking & keeping, is no embezzlement. — R. r. 
Norman (1842), Oar. &; M. 501. 


Sub-sect. 4. — Illegal or Irregularly Consti- 
tuted Societies. 

10.272. Unlawful society.] — Where a society, in 
consequence of administering to its members an 
unlawful oath, is by statute an unlawful combina- 
tion & confederacy, a person charged with em- 
bezzlement as clerk & servant to such society 
cannot be convicted. — R. r. Hunt (1838), 8 0. & P. 
642. 

Annoialion : — ^Refd. Jeffrey v. Bamford, [1921] 2 K. B. 351. 

10.273. Business of society Improperly conducted.] 

— R. r. Miller, No. 10,210, ante. 

10.274. Society acting in restraint of trade.] — S., 

an officer of a friendly society, some of whose 
rules were in restraint of trade, embezzled its 
money :-—Held : rules in restraint of trade are 
not criminal, although they may be void as being 
against public x><^iicy, & societies having such 
rules are entitled to the protection of the criminal 
law for their funds, &, consequently, S. might 
properly be convicted of embezzlement. — R. r. 
Stainer (1870), L. R. 1 C. C. R. 230 ; 39 L. J. M. C. 
64 ; 21 L. T. 758 ; 34 J. P. 165 ; 18 W. R. 139 ; 
11 Cox, C. C. 488, C. C. R. 

Annotaiioiis Apld. R. V. Tankard, [1894] 1 Q. B. 548. 
Beld. Swaine r. Wilson (1889), 24 Q. B. D. 252. 

10.275. Illegally constituted society.] — Where, in 
a prosecution for embezzlement by one of two or 
more beneficial owners, the property in the money 
embezzled is laid in the individual beneficial 
owners, the indictment is good, notwithstanding 
that such beneficial owners together form an 
unregistered assocn., consisting of more than 
twenty persons, for the acquisition of gain, which 
is made illegal by Companies Act, 1802 (c. 89). — 
R. V. Tankard, [1894] 1 Q. B. 548 ; 63 L. J. M. C. 
61 ; 70 L. T. 42 ; 58 J . P. 300 ; 42 W. R. 350 ; 38 
Sol. Jo. 130 ; 17 Cox, C. C. 719 ; 10 R. 149, C. C. R. 

Annotaiiona : — Refd. Marrs v. Thompson (1902), 18 T. L. R. 
565 ; Jeffrey v. Bamford, [1921] 2 K. B. 351. 


Sub-sect. 5. — Embezzlement by Public * 
Servants, etc. 

See Larceny Act, 1916 (c. 60), s. 17 (2). 

10,276. Who Is “ employed In public service of 
His Majesty — County court bamiT.] — R. r. 

Glover, No. 10,207, ante, 

judgment debtor whose standing crops 
were attached, harvested them whuo 
the attachment was in force & was 
convicted of theft : — Held : accused 
was not guiltv of theft, but of the 
offence of dishonestly removing the 


10.277. Assistant to high bailiff.] — R. v. 

Parsons, No. 10,200, ante, 

10.278. Policeman receiving contributions 

under Reformatory Schools Act, 1866 (c. 117), & 
Industrial Schools Act, 1866 (c. 118).]— ^A. was 

inspector of prisons & receiver of the contributions 
from parents under the above Acts, & which 
contributions were paid to the Bank of England. 
G., a constable, was agent of A. for the purpose of 
collecting these contributions & enforcing those 
Acts, & in this capacity G. received & misappro- 
priated sums of money : — Held : G. in this 
capacity was a servant of the Crown, & was 
indictable as such under Larceny Act, 1861 (c. 96), 
s. 70.— R. V. Graham (1875), 32 L. T. 38 ; 39 
J. P. 246 ; 23 W. R. 326 ; 13 Cox, C. C. 57, C. C. R. 
Annotation: — Refd. R. v. Parsons (1888), 16 Cox, C. O. 498, 

10.279. Officer of the Bank of England — Meaning 
of “ effects."] — Exchequer bills, purchased by the 
bank for a good consideration but signed in the 
name of the auditor of the Exchequer by a person 
not legally authorised, are securities, or at least, 
effects, within the meaning of Bank of England 
Act, 1741 (c. 13), s. 12 ; & if a servant of the bank 
embezzle such bills, he may be convicted of felony 
under that Act. — R. v, Ablett (1804), 1 Bos. <fc 
P. N. R. 1 ; Russ. & Ry. 67 ; 2 Leach, 958 ; 127 
E. R. 356, C. C. R. 

Annotation: — Refd. R. v. Gardner (1862), Le. & Ca. 243. 

Sec Larceny Act, 1916 (c. 50), s. 19. 


Sub-sect. 6. — Evidence. 

10.280. Must show secrecy & concealment.] — R. 

V, Norman, No. 10,271, ante, 

10.281. Denial of receipt — Mere failure to make 
entries not sufficient.] — In cases of embezzlement, 
evidence should be given that the clerk has either 
denied the receipt of the money, or has rendered 
some false account ; & a mere omission to enter 
money received is no sufficient proof of embezzling 
it.— R. V, Jones (1837), 7 0. & P. 834. 

10.282. Wilful omission to pay over or 

account.] — It was the duty of a servant, authorised 
to receive money for his employer, to account to 
his employer on the evening of every day for the 
money received during the day by him for his 
employer, & to pay over the amount. He received 
three sums for his employer on three different 
days, & neither accounted for those sums, nor paid 
them over. He never denied the receipt of them, 
or rendered any written account in which they 
were omitted : — Held : if the servant wilfully 
omitted to account for these sums, & j)ay them 
over on the respective days on which he received 
them, these were embezzlements, & such wilful 
omissions to account & pay over were equivalent 
to a denial of the receipt of them. — R. v, Jackson 
(1844), 1 Car. & Kir. 384. 

10.283. .] — A., a brewer, sent his drayman, 

B., out with pointer, with authority to sell it at a 
fixed price only. B. sold some of it to C. under the 
price, did not receive the money at the time. A. 
heard of this, &, unknown to B., told C. to pay B. 
the amount, which C. did, & B., when asked for it 
by A., denied the receipt of the money; — Held: 
to be sufficient evidence of embezzlement. — R. v. 


property under Penal Code, s. 424. 
— R. V. Obayya (1898), I. L. R. 22 
Mad. 151.— IND. 

PART XXXIV. SECT. 2, SUB-SECT. 6. 

f. General rule.l — A conviction for 


embezzlement may be sustained if 
there bo sufficient evidence to show 
any particular embezzlement of an 
amount on any day ; though, that 
amount probably consisted of several 
smaller sums deducted from larger 
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Aston (1847), 2 Car. & Kir. 413 ; 2 Cox, C. C. 

10 . 284 . R. V, WiNNALL, No. 10,162, ante. 

10 . 285 . Omission to pay over money — ^Accounts 
correct.] — It was the duty of a clerk to receive 
moneys daily, to enter all such moneys so received 
in^ a book, & to remit the amount weekly to L. 
His entries were all correct, & admitted the receipt 
of all the moneys ; but he did not remit them to 
L., as was his duty ; — Held: no embezzlement. — 
R. V. Hodgson (1828), 3 0. & P. 422. 

Annotation R. v. Lister (1856), 26 L. J. M. C. 26. 

10 . 286 . — .] — If a person, whose duty 

it is to receive money for his employer, receive 
money & render a true account of all the money 
he has received, he is not ^ilty of embezzlement, 
if he absconds & does not pay over the money ; 
but if he has received the money & rendered an 
account in which it was omitted, this would be 
evidence to show that he has embezzled the 
amount. 

The collector of a water co., as was his practice, 
gave prisoner, who was the turncock, three receipts 
for water rents, desiring him to receive the 
amounts. On a subsequent day, the collector 
asked prisoner if he had received the amounts, 
when he said that he had, <& would pay them over 
on the following Monday ; instead of which, he 
absconded: — Held: no embezzlement. — R. v. 
CiiEED (1843), 1 Car. & Kir. 03. 

10 . 287 . Wilful omission.] — R. r. Jackson, 

No. 10,282, ante. 

10 . 288 . .]— R. V. Cooper (1909), 3 
Cr. App. Rep. 100, C. C. A. 

Annotation : — Refd. 11. v. Baskervllle, 11916] 2 K. B. 658. 

10 . 289 . Making false entries— Fraudulent intent.] 

— If a servant, immediately on receiving a sum for 
his master, enters a smaller sum in his master’s 
books, & ultimately accounts to his master for 
the smaller sum, he may be considered as em- 
bezzling the difference at the time he makes the 
entry. It will make no difference though he 
received other sums for his master the same day, 
& in paying those &. the smaller sum to his master 
togetlier, he might give his master every piece of 
money or note he received at the time he made 
the false entry. — R. v. Hall (1821), Russ. & Ry. 
403 ; 3 Stark. 07, N. P. 

Annotations: — Apprvd. Ex p. Jones (1833), 3 Deac. & Ch. 

525. Refd. K. V. Gompertz (1847), 8 L. T. O. S. 469 : 

Mathosoii r. Ross (1849), 2 H. L. Cus. 286. 


10.290. -.] — Where an agent entered on 
account a larger amount as paid for his employer 
than he really had paid: — Held: this was not 
sufficient to support an indictment for embezzling 
the difference between the sum entered as paid & 
that really paid. — R. v. Chapman (1843), 1 
Car. & Kir. 119 ; 1 L. T. O. S. 414 ; 1 Cox, C. C. 47. 

10.291. .] — Where prisoner had been in the 

habit of buying & selling corn for his employers, 
& he had been accustomed to apply to the puiposo 
of payments for purchases made on their behalf 
as wcU, moneys which he received on their account 
as moneys which he received from them for that 
purpose ; & he had falsely entered the price of 
some corn which he had purchased &; paid for as 
amounting to a larger rate than it really did, & 
retained the difference : — Held : there was no 
case for larceny ; but there was a case for the jury 
of embezzlement. — R. v. Lyon (1858), 1 F. & F. 
54; 28 L. J. M. C. 33. 

10.292. Rendering false account.] — R. v. Jones, 
No. 10,118, ante. 

10.293. .] — R. V. White, No. 10,159, ante. 

10.294. .] — R. V. Creed, No. 10,280, ante. 

10.295. Omission to make proper entries.] — R. 
V. Jfnson, No. 10,222, ante. 

10.296. .] — It was the duty of prisoner to 

receive remittances from customers for his 

loyers, to enter the amounts received in a cash 
ook, to furnish an extract from the cash book 
to the cashier, also to enter the amount to his 
masters’ credit in a bankei's’ book, & to pay the 
amount with others from time to time into the 
bank. He was further to enter each amount 
in his mastei*s’ ledger to the credit of the customer 
who paid it. Prisoner, having received a sum 
of money from a customer, did not enter it in the 
cash book, or in the extract furnished to the 
cashier, or in the bankers’ book, or pay the amount 
into the bank for his masters ; but he entered it 
to the credit of the customer in the ledger : — Held : 
entering the amount in the ledger did not exempt 
prisoner from liability to the charge of having 
embezzled the money. — R. v. Lister (1856), 
Dears. & B. 118 ; 26 L. 3. M. C. 26 ; 20 J. P. 758 ; 
2 Jut. N. S. 1124 ; 5 W. R. 50 ; 7 Cox, C. C. 203, 
C. C. R. 

10.297. .] — R. V. Proud, No. 10,214, ante. 

10.298. Failure to account.] — R. v. Jackson, 
No. 10,282, ante. 


sums received on Buch day. — H. v. 
Ashford (1863), 2 W. & W. 171.— 

AUS. 

g, .] — Embezzlement is an act 

of the mind, as distinguished from 
larceny, but the evidence of the act 
consists of overt acts contemporaneous 
with or happening long after the mental 
appropriation. — R. r. llRAPKn (1870), 1 
V. R. (Law) 39.— AUS. 

10,280 i. Making false entries — 
FraudttUni intent.] — Deft, was tried by 
a jury & found guilty upon an indict- 
ment for stealing $7,800 in money, the 
roperty of a firm of brokers, by whom 
e was employed aa book-keeper. The 
evidence showed that tliree different 
cheques for sums aggregating $7,835, 
drawn by persons dealing with the 
Arm, & made payable to & endorsed 
by the firm, were deposited in a bank 
to the credit of the firm, but credited 
by deft, in the books of the Arm to the 
account of B., instead of to the accounts 
of the drawers of the cheques. B. was 
in fact deft., who had procured the 
aooount to be opened in a false name, 
the Arm being ignorant of the falslA- 
oation & supposing B. to be a real 


person. On the strength of this 
Actitious credit, shares were bought & 
sold by the Arm, on supposed orders 
of B., & money was lost : — Held : the 
sum of $7,800 was not stolen by deft. 
& was not theft. — R. v. Scott U920), 
48 O. L. R. 452 ; 57 D. L. R. 309 ; 
34 C!an. Crim. Cas. 180 ; 19 O. W. N. 
275.— CAN. 

10,292 i. Rendering false account. ] — 
Where a landowner permits the agent 
to mix the collections with his own 
moneys, if the agent applies the 
moneys so collected to his own use 
fraudulently & dishonestly & falslAes 
the account so as to conceal his fraud, 
there is evidence of a criminal mis- 
appropriation. — R. V . Kareem Bux 
(1871), 3 N. W. 30.— IND. 

10,296 i. Omission to make proper 
entries.] — On an indictment a^inst a 
treasurer of a county for embezzling 
£9 14s. lOd. received for taxes, it 
appeared that deft, received the money 
In Oct. 1858, & resigned in Feb. 1859, 
when his books were taken from him 
by the warden although the usual 
time for making up bis account with 
the county. Mar. 31, had not arrived. 


This sum was not entered in his books 
as received, nor was there any entry 
or other moneys received for t-axes 
at a later date ; but after his books 
had been taken he sent in a list of 
moneys received, including tliis, al- 
though before ho did .so it had been 
stated in a newspaper that this &: 
other payments were not accounted 
for. There was no proof that ho was 
indebted to the county on the whole of 
his accounts, & it was shown that he 
claimed that they were in his debt ; 
& that the question w'as pending- 
before arbitrators, to whom several 
civil suits between himself & the 
council had been referred. The jury 
found deft, guilty : — Held : the evi- 
dence did not warrant the conviction, 
& a new trial was granted. — R. v. 
Bullock (1860), 19 U. C. R. 513.— 
CAN, 

10,298 i. Failure to cbccouni.] — Upon 
the trial of an information for embezzle- 
ment the jury were told that it was not 
necessary for them to And that the 
prisoner took any particular sum op 
any particular day : — Held : the direc- 
tion was right. — R. v. Griffin (1878), 
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Sect, 2. — Embezzlement: Sub-sects* 6 <2: 7. Sect, 3: 

Svb-sect, 1.1 

10.299. '.] — ^TJpon the trial of an indictment 
against bkpts. for embezzling part of their personal 
estate, to wit, bank notes & moneys, it appeared 
that the adjudication took place on June 21. 
h'our days previously, the bkpts. received several 
bank notes, & on the same day they crossed over 
to Belgium, where they remained for a considerable 
time. In their possession, when they were appre- 
hended, was foimd a memorandum purporting to 
be an account of their expenditure in Belgium, 
the items being stated in foreign coin. The 
bkpts. were followed to England, & there arrested, 
& when before the Bkpcy. Ct. they gave no 
account of the disposal of the notes in question : — 
Held : although a subsequent non-accounting 
was evidence of a fraudulent appropriation, it 
was not any part of the crime of embezzlement. — 
li. V* Davison & Gordon (18.55), 7 Cox, C. C. 158. 
Annotation: — Mentd. R. v. Rogrers (1877), 3 Q. B. D. 28. 

10.300. Producing false receipts.] — It was the 

duty of prisoner, who was assistant overseer, to 
collect the poor rates on behalf of the overseers, 

to enter the sums received from time to time in a 
book which he was bound to keep, k> to pay the 
money in to the overseers* account at their bankers. 
Prisoner received certain sums for the rates & duly 
entered them as received, but instead of paying 
them in to the banker's, as he told the overseer's he 
had done, he fraudulently appropriated the money 
to his own use, & obtained from the overseer's 
receipts, on the faith of his statement, in order to 
deceive the poor law auditor: — Held: he was 
guilty of embezzlement, notwitlustanding that he 
had charged himself in his book with the receipt 
of the money, — K. v. Guelder (1860b Bell, <J. 0. 
284 ; 30 L. J. M. 0. 34 ; 3 L, T. 337 ; 24 J. P. 
742 ; 6 Jur. N. S. 1214 ; 9 W. R. 38 ; 8 Cox, C. 0. 
C. C. K. 


10.301. Absconding.] — A., a sefwant of B., was 
sent to receive rent due to B. ; A. received it, k> 
immediately went oS with it to Ireland ; — Held : 
A.’s thus leaving her place, & going off to Ireland, 
was evidence from winch the jury might infer that 
A, intended to embezzle the money. — R. v, 
Williams (1836), 7 0. & P. 338. 

Annotation Refd. R. v. Tucker (1845), 5 L. T. O. S. 433. 

10.302. .] — R. V. Creed, No. 10,280, ante. 

10.303. .] — Qu.: whether proof of a servant’s 

absconding be sufficient to sustain an indictment 
for embezzlement. — R. v. Tucker (1846), 5 
L. T. O. S. 433 ; 1 Cox, C. C. 236. 

10.304. False accounting not essential.] — In a 
case of embezzlement it is not necessary that 
prisoner should give a false account ; it is for the 
jury under all the circumstances to say what was 
the intention of the party. — R. v. Burfiit (1843), 
7 J. P. 484. 

10.305. Proof of general deficiency.] — An indict- 
ment for embezzlement may be supported since 
7 & 8 Geo. 4, c. 29, s. 48, by proof of a general 
deficiency of moneys that ought to be forth- 
coming without showing any particular sum 
received, & not accounted for. — R. v. Grove 
( 1835), 7 C. & P. 635 ; 1 Mood. C. C. 447, C. 0. R. 

Annotations: — Expld. R. v. Jones (1838), 8 C. & P. 28H. 

N.F. R. V. Chapman (1843), 1 L. T. O. S. 414. Consd. 

R. V. Moah (1856), 7 Cox, O. C. 60. Reid. R. v. Robinson 

(1840), 4 J. P. 620 ; R. v. Welch (1846), 2 Cox, C. C. 85 ; 

R. V. Bond (1840), 13 J. P. 796 ; R. v. Wright (1868), 

7 Cox, C. C. 413. 

10.306. .] — R. V. Jones, No. 10,118, a7iie, 

10.307. .] — On an indictment for embezzle- 
ment it is not necessary to prove that any par- 
ticular sum or sums were received from any 
particular person. Where prisoner had debited 
himself with an amount, forming the balance of a 
large number of receipts & payments, it was held 
sufficient. — R. v. Lambert (1847), 2 Cox, C. 0. 309. 
Annotation : — Reid. R. t\ Moah (1856), 7 Cox, C. C. 60. 


1 N. S. W, S. C. R. N. S. 87.- 

AUS. 


10,298 ii. 


-. ] — Deft. wa8 a conduc- 


tor in the employment of a railway co, 
The evidence showed that he accepted 
from a man who got upon the train 
cf whicli he was in charge the sum oi 
50 cents & allowed the man to travel, 
without a ticket or payment of any 
further sum, upon the train, for a 
distance the proper fare for which was 
SI. 25. He did not pay over the 
50 cents to the co. : — Held : deft, was 
not liable, under Criminal Code, 
8. 355, to conviction for theft of the 
50 cents. — R. v. Thompson (1911), 
19 W. L. R. 676 ; 1 W. W. K. 277.— 
•CAN. 


10,298 Ui. 


] — Deft., conductor oi 


a train, was chai-ged with the theft oj 
S3. 05 from a railway co., his employers, 
that sum havini? been paid to deft, as 
a passenger fare. The Cirown proved 
the receipt of the money, the omission 
to account at the particular time when 
it was deft.'s duty to account, & a 
failure to accoimt at any subsequent 
time. Deft, denied having received 
this sum ; & the trial judge msbolteved 
him, found that he had received it & 
failed to account for it, Sc convicted 
him of theft; — Held: the evidence 
was sufficient to support a conviction 
under Criminal Code, s. 355. — R. v. 
Martin (1912), 21 W. L. R. 658 ; 2 
W. W. R. 602 ; 4 D. L. R. 650. — CAN. 


10,801 i. Absconding.] — When a 
person employed occasionally keeps 
out of the way after receiving the pur- 
chase money of goods delivered by him. 
Sc is arrested after the expiration of 
several weeks, such evidence wUl be 
tsuffleient to show an appropriation by 


prisoner of the money, although no 
evidence has been given as to the time 
within which he should account. ^ — -K. 
V . Lynch (1854), 6 Cox, C. C. 445. 

— IR. 

10.304 i. False accounting not csseri’ 
tial.] — Enibezzlemont may ho com- 
mitted in respect of debts duo to oin- 
ployor, oollectedby his authority by tho 
servant, Sc paid into a banking account 
opened by the employer for tho pur- 
pose of being operato<l upon by the 
servant in his master’s business, though 
tlie servant cliargcd himself with tho 
sums misappropriated in accounts 
furnished to his emjdoyer. — -R. v. 
Church (1883), 9 V. L. K. 153.— AUS. 

10.305 i. Proof of general deficiency , ) 
— When an offence under Larceny 
Act, 1805, 8. 76, relates to a valuable 
security, it is sufficient to allege that 
tho embozzloment be of money with- 
out specifying any valuable socmity 
& the allegation so far as it/ relates to 
a valuable security will be proved if 
the offender is proved to have em- 
bezzled any amount or part of tho 
particular valuable security. — R. v. 
Royle (1895), ff Q. L. J. 146.— AUS. 

10,305 il. .] — A presentment 

charged prisoner with embezzlement of 
a certain amount between Jan. 21, 
1895, & July 28, 1896, & It was proved 
that on examination of the prisoner’s 
books, there was a general deficiency 
extending over that period. Prisoner 
was convicted : — Held : the con- 
viction was good. — R. V . PEW'rRELL 
(1897), 23 V. L. R. 403.— AUS. 

10,805 iii. .1 — Applt. had been 

accountant to a municipality whose 
accounts were audited half-yearly. 


On Apr. 30, 1916, the accounts had 
been audited & found correct. The 
auditors Hubscqueiitly examined the 
accounts from June 1 to July 18, 
& found a shortage. Applt. wa^ 
charged with stealing £636 IOn. being 
the amount of a general defleieuej^ Sc 
was convicted : — Held : any period 
of time might bo t^kon & a general 
deficiency shown during t,hat period.- — 
Bjdwell V. R., 11916) 18 W. A. L. ii. 
141.— AUS. 

10,305 iv. .] — A clerk in a bank 

may be convicted of embezzlement on 
proof of a general deficiency, supported 
by evidence of unlawful appropriation 
though no precise sum paid by any 
particular person is proved to have 
been taken. — R, v. Glahs (1877), 1 
L. N. 41.— CAN. 

10,805 V, .] — -R., who was sheriff 

of the Transvaal, was charged with the 
crime of theft by conversion in re- 
ceiving certain moneys tho property 
of the Crown, in his official capacity 
as sheriff, Sc in fraudulently appro- 
priating the same to his own use : — 
Held : it was not necessary to prove 
the theft of any specific sum, but proof 
of a general deficiency was sufficient. — > 
K. V . Korke (1915), App. D. 145. — 
S. AF. 

h. Proof of receipt by prisoner ' — 
IJrtstamped receipt.] — Where a panel, 
who had received certain sums of 
money in pajHnout of accounts duo 
to his master, & had granted unstamped 
receipts for the same, was afterwards 
tried for embezzling tho said sums ; — 
Held : it was competent to produce 
the receipts In evidence that the 
money had been so paid to him, al- 
though the receipts were unstamped. — 
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10.308. .] — R. V. Moah, No. 10,264, ante, 

10.309. Defence of general deficiency — Immaterial 
where accused admits receipt of sum charged.] — On 

an indictment for embezzlement, if prisoner 
admits that he has the sum charged, he cannot 
set up the defence of general deficiency. — R. v. 
Coles (1910), 5 Cr. App. Rep. 36, 0. 0. A. 


Sub-sect. 7. — Indictment and Trial. 

10.310. Form of indictment.] — An indictment for 
embezzling need not specify the exact sum 
embezzled. — R. v, Carson (1815), Russ. & Ry. 
303, 0. 0. R. 

10.311. Indictment for embezzlement — Conviction 
of larceny.] — R. v, Rudge, No. 10,312, post. 

10.312. Indictment for larceny — Conviction of 
embezzlement.] — R. was indicted in one set of 
counts for larceny as a partner of the property 
of the partnership & in another set of counts as a 
beneficial owner of the property held by the 
beneficial owners : — Held : R. might, on a proper 
direction to the jury under Larceny Act, 1861 
(c. 96), s. 72, be found guilty, if the evidence 
established embezzlement instead of larceny, & 
in like manner if he had been indicted for em- 
bezzlement, he might be found guilty of the 
evidence established larceny. — R. v, Rudge 
(1874), 31 L. T. 590 ; 39 J. P. 165 ; 13 Cox, C. C. 
17, C. C. R. 

10.313. Evidence proving embezzlement — 

General verdict bad.] — A person indicted for steal- 
ing cannot be convicted of stealing on evidence 
showing Jiim guilty of embezzlement, though ho 
might on such evidence on the same indictment 
have been convicted of embezzlement. — R. v, 
CoRBUTT (1857), Dears. & B. 166 ; 26 L. J. M. C. 


47 ; 21 J. P. 103 ; 3 Jur. N. S. 371 ; 7 Cox, 0. C. 
221 ; stib nom, R. v, Garbutt, 6 W. R. 294, C. 0. R. 


Sect. 3.— FRAUDULENT CONVERSION. 

Sub-sect. 1. — Of Property Entrusted, 

See Larceny Act, 1916 (c. 50), s. 20 (1) (iv.) (a). 

10.314. What amounts to entrustment.] — The 
promotion of a limited liability co. is a purpose 
within Larceny Act, 1901 (c. 10), s. 1 (1) (a). 

On a mere contract of sale & purchase of shares 
& the payment of money by the purchaser to the 
vendor, followed by failure on his part to deliver 
the shares, there cannot be an entrusting of the 
money to the vendor within the meaning of 
Larceny Act, 1901 (c. 10), s. 1 (1) (a) (per CuR.). — 
R. V, Laurens {alias Lawson) (1915), 11 Cr. App. 
Rep. 215, C. C. A. 

10.315. .] — Applt. was convicted of fraudu- 
lent conversion of property. He was the director 
who superintended the financial business of a co. 
which in 1915 sold imported meat for the govt, on 
commission. In July, 1910, the Board of Trade 
requested that the proceeds of sales of meat should 
be placed to a separate account at the bank &; not 
mixed with the co.’s moneys. The co. used this 
money as assets in a venture which entailed a 
heavy financial loss : — Held : there was an en- 
trustment in the inception of the matter to the co. 
& also to the person active in the financial affairs 
of the co., & applt. was rightly convicted. — R. r. 
CuFFiN (1922), 127 L. T. 564 ; 27 Cox, C. C. 293 ; 
16 Cr. App. Rep. 179, C. C. A. 

10.316. Property not received directly from 

owner.] — There may be a conversion of money 
within Larceny Act, 1901 (c. 10), s. 1 (1) (a) & (b), 
by one who did not receive it irom the owner or 
even as his money. 


ir.M. Advocatk V. Mackenzie (1846), 
Arklcy, 97.— SCOT. 

k. Incorporation of company need 
not be proved.y — On a charge of ciu- 
bezzlomeut from an incorporated co. 
it is unnecessary to prove its in- 
corporation. — R. V. Connell (ISUA), 
6 Q. L. J. 209.— AUS. 

PART XXXIV. SECT. 2. SUB-SECT. 7. 

10,310 i. Form of indictment.} — Pris- 
oner was charged with embezzling £261 
9s. Ad, in ono sum. It transpired 
at the trial that the amount was a 
balance of a general deficiency account 
extending over a period of six months : 
— Held : the indictment was wrongly 
framed, as the prisoner should not 
have been called upon to account for 
a number of small sums, expressed in 
ono sum, of which he had no specific 
notice & accordingly the conviction 
must bo quashed. — H. v. Skerrett 
(1902), 4 W. A. L. R. lOl.—AUS. 

10,810 ii. . j — The treasurer of a 

friendly society having received certain 
moneys from the stewards placed it 
in accordance with the rules in a safe 
belonging to the society. The trea- 
surer’s duty was to lodge such moneys 
within 24 hours in the bank to the 
society’s credit & the trustees were to 
hold all moneys which came into 
their possession in trust for the 
society. Before the 24 hours bad 
expired, one of the trustees opened the 
safe, abstracted the moneys, & applied 
them to his own use. On a present- 
ment charging him with having stolen 
moneys, of tne treasurer, the trustee 
was convicted ; — Held : that the 
moneys were properly described in 
the presentment as ilio monws of the 
treasurer, & conviction affirmed. — 


R. V . Watoon, [19081 V. L. R. 103.- 

AUS. 

10,310 iii. -.] — R. V . Cummings 
(1858). 16 U. C. R. 15 ; 4 C. L. J. O. 8. 
182.— CAN. 

10,310 iv. .] — ^Whero the first two 

counts of an indictment chaigod the 
prisoner under I^enal Code, s. 408, 
wit h criminal breach of trust in respect 
of two sums of money, viz., R2.3-7 & 
R850, respectively, & the third & last 
count charged him with criminal 
breach of trust in respect of a sum of 
R9, 168-6, wliich last-mentioned sum, 
as appeared from the depositions, 
represented a general deficiency in the 
prisoner’s account : — Held : the tliird 
count must be struck out, — R. v. 
PURSOTAM Dass Moharjke (1896), 
I. L. R. 24 Calc. 193.— IND. 

10,310 v. .] — In an Indictment 

against a clerk, stating that he, being 
clerk to B, & others did, & whilst so 
employed, receive & take into his 
possession certain money for B. & 
other Ids masters, & embezzled the 
same, averring the money to bo the 
p^roporty of B. & other ms masters. 
The 2nd count stating the person to 
be employed as clerk to A. B. C. D. 
& E. F. & laying the property in them : 
— Held : the property was rightly laid 
in the Indictment as the property of 
the employers. — R. v. Munrny (1850), 
4 Cox. C. C. 101.— IR. 

10,310 vi. .] — Where the mana- 
ger of a flour mill belonging to an incor- 
poration of bakers was charged with 
“ breach of trust & embezzlement ” 
on the ground that he had appro- 
priated to his own uses & purposes 
certain bags of flour. O bjection ( 1 ) the 
total amount of grist intrusted to him 
was not stated, & (2) the names of the 


customer or customers to whom it 
belonged were not given — repelled 
on the ground that a sufficient state- 
ment was made to support the charge 
in the indictment against a person in 
the position of the panel. — H.M. Ad- 
vocate V . Gibb (1871), 2 Couper, 35 ; 
43 Sc. Jur. 387.— SCOT. 

PART XXXIV. SECT. 3, SUB-SECT. 1. 

10,314 i. What amounts to entrust- 
merit. ]— Prisoner was convicted upon an 
indictment charging that W. entrusted 
to him for the purpose of exhibiting 
to B. & obtaining another note made 
by prisoner to & indorsed by B.. 
prisoner being the agent of W., a 
promissory note made by prisoner 
payable to & indorsed by B., & that 
he unlawfully converted it to his own 
use. Prisom^r gave an indorsed note, 
payable at K., in payment of goods 
purchased, with an agreemout that in 
case payc^e shoidd be unable to get it 
discounted at K., he would procure 
for him a now note, with the same 
indorsers, payable at B. The payee 
being unable to get it discounted at 
K., sent the note to W. at B., with 
instructions to get a new note from the 
prisoner as agreed on ; W. entrusted 
prisoner with the note, on his promise 
that ho would take it to the indorsers, 
& either return it or bring back a new 
note at once. Prisoner kept the note, 
& neither returned It nor procured 
another, though often requested to do 
so both by the payee and W. : — Held : 
it could not be said that prisoner was 
intrusted with the note without any 
authority to transfer or pledge the 
same ; or that his retaining It was 
proof of converting it to his own use. — 
R. V. Hynes (1856), 13 U. 0. R. 194. — 
CAN. 
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Sect* 3. — Fraudulent conversion: Sub^sects* 1, 2 

It is not a general rule that a depositee of money 
may use it for his own purposes. 

The protection given by Larceny Act, 1861 
(c. 96), s. 85, does not extend to an incriminating 
disclosure in a document produced by the person 
incriminated by order of the judge at the trial. 

Qu* : whether an answer given by a witness, 
who has unsuccessfully claimed privilege on the 
ground that it tends to incriminate him, is a 
compulsory process within that section. — R. v* 
Noel, [1914] 3 K. B. 848 ; 84 L. J. K. B. 142 ; 
112 I.. T. 47 ; 24 Cox, C. C. 486 ; 10 Cr. App. Bep. 
255, C. C. A. 

10,317. .] — A person may be “ en- 

trusted ” with property, or may “ receive it 
“ for or on account of any other person,” witlun 
Larceny Act, 1901 (c. 10), s. 1, notwithstanding 
that it is not delivered directly to him by the 
ovmer, & that the owner does not know of his 
existence, & has no intention of entrusting it to 
him. If a person has obtained or assumed the 
conti'ol of the property of another under circum- 
s^nccs whereby he becomes entrusted or whereby 
his receipt becomes a receipt for or on account of 
another, & he fraudulently converts it, he commits 
an ollence under sect. 1. For the purpose of 
determining whether the offence has been com- 
mitted, the words “ being entrusted ” must not be 
read as being limited to the moment of the delivery 
of the property by the owner, but may cover any 
subsequent period diming which a person becomes 
entrusted with the iiroperty ; & the words “ having 
received ” may cover the receipt at any time by a 
person who receives the property for or on account 
of another. 

Wlien property is, or is intended to be, en- 
trusted to a CO., <fc a person directing &> controlling 
the CO., by whose instructions the property has 
passed into the j^ossession of the co. has been 
converted, intended to convert it fraudulently, 
that pei‘Son may have committed an offence under 
sect. 1, whether the property was fraudulently 
converted to the use of or benefit of the co. or to 
his owm use or benefit. If he did the acts with an 
intent to defraud, it is no defence to an indictment 
under sect. 1, to prove that he did them as the 
agent or servant of the co. If the co. was used 
by his directious as the instrument to enable him 
in the name of the co., to become possessed of the 
property, by means of the co. to convert it 
fraudulently to his ovra use or benefit, he has 
committed an offence under sect. 1. — R. v, Gkubb, 
[1915] 2 K. B. 683 ; 84 L. J. K. B. 1744 ; 113 
L. T. 510 ; 79 J. P. 430 ; 31 T. L. R. 429 ; 59 
Sol. Jo. 547 ; 25 Cox, 0. C. 77 ; 11 Cr. App. Rep. 
153, C. C. A. 

Annotaiions : — Reid. R. v. Bottoniley (1922), 87 J, P. 26; 

K. V. Cuffln (1922), 127 L. T. 564. 

10,318. “Retain in safe custody.’*] — Larceny 
Act, 1861 (c. 96), s. 76, deals with property of 
every description. Now, to hold tliat the section 
only applies to money which is put In a bag 
given to a man to keep in a drawer would be, to 
my mind, simply a reductio ad absurdum* It is 
fully within the meaning of the Act, if the money 
is entrusted to lum under circumstances which 
would make it his duty to pay it to a special 
account with a bank, or to keep it in any other 
reasonable way in which men of business ordinarily 
keep their money, so as to have, not the specific 
coins, but the equivalents at call when required 
<WiLLS, J.). — Re Bellencontre, [1891] 2 Q. B. 


122 ; 60 L. J. M. O. 83 ; 64 L. T. 461 ; 66 J. P. 
694 ; 39 W. R. 881 ; 7 T. L. E. 316 ; 17 Cox, 0. 0* 
253, D. C. 

10.319. Retention of money by solicitor.] — 

Deft., an attorney, was employed to raise a loan 
of money on mtge., of which he was to employ a 
part in paying on an earlier mtge., &> to hand over 
the rest to the mtgor. He prepared the mtge. 
deed, received the mtge. money, So handed over 
the deed to the mtgee. in exchange. He then 
misappropriated a part of the money to his own 
use : — Held : no offence had been committed 
under Larceny Act, 1861 (c. 96), s. 75, or s. 76. — 
R. v. OooPEH (1874), L. R. 2 0. C. P. 123 ; 43 
L. J. M. C. 89 ; 30 L. T. 306 ; 38 J. P. 341 ; 22 
W. R. 555 ; 12 Cox, C. C. 600, C. C. R. 

Annotations : — Consd. R. v. Tatlock (1876), 2 Q. B. D. 157 ; 

R. V. Newman (1882), 8 Q. B. D. 706. Refd. R. v. 

Portugal (1885), 16 Q. B. D. 487. 

10.320. -.1 — Trust money had been 
invested on mtge. The mtge. was paid off, So the 
money left in the hands of the family solr., who 
wrote to the j^erson beneficially interested ; “ R.’s 
money was paid on Saturday, Apr. 6, £2,500 So 
interest. Let me know how you would like to 
have the £2,500 invested, whether in the funds or 
on mtge.” The answer was dated Apr. 9: “Will 
consult C. at once about the money, &; let you 
know. I do not wish it xilaced in the funds. 1 
am very glad it is paid over, & hope it will be well 
secured tliis time.” At or very near the date of 
these letters it was clear that the money had been 
fraudulently appropriated to liis own use by the 
solr. : — Held : this was a fraudulent conversion 
to his own use of proj^erty entrusted to the solr. 
for safe custody within Larceny Act, 1861 (c. 96), 
s. 76. — R. V, Fullagau (1879), 41 L. T. 448 ; 44 
J. P. 57 ; 14 Cox, C. C. 370, C. C. R. 

Annotations : — Consd. R. v. Newman (1882), 8 Q. B. D. 706 ; 

Re Bellencontre, 11891] 2 Q. B. 122. Mentd. R. r. Grubb 

(1915), 31 T. L. K. 429. 

10.321. .] — N., a solr., was entrusted 

by a client with money to invest on mtge. on the 
client’s behalf. Instead of so doing, he fraudu- 
lently appropriated the money to his own use ; — 
Held : N. was not entrusted Mth such money for 
safe custody within Larceny Act, 1861 (c. 96), 
s. 76.— R. r. Newman (1882), 8 Q. B. D. 706 ; 51 
L. J. M. C. 87 ; 46 L. T. 394 ; 46 J. P. 612 ; 30 
W. R. 550, C. C. R. 

Annotation: — Consd. R. v. Brixton Prison, Re Calberla 

(1907), 76 L. J. K. B. 1117. 

10.322. Money deposited as security for honesty.] 

— Prisoner received sums of money from persons 
who entered his employment as security for their 
honesty during their employment. He promised 
to repay the money to the depositors on their 
leaving bis employment. Prisoner used the 
money for his own purposes, So when the de- 
positors left his service they were unable to obtain 
the repayment of the sums they had deposited : — 
Held : prisoner had not brought himself within 
the provisions of Larceny Act, 1901 (c. 10). — 
R. V* Hotine (1904), 68 J. P. 143. 

Annotations : — Distd. R. v. Lord (1906), 69 J. P. 407, FoUd. 

R. V, O'Brien (1911), 75 J. P. 392. Expld. R. v, Noel 

(1914), 10 Cr. App. Rep. 255. 

10.323. .] — Deft., by means of false pre- 

tences, induced prosecutor to deposit the sum of 
£20 as security for his honesty while employed by 
deft., the deposit to be returnable at the termina- 
tion of the employment. When prosecutor left the 
service of deft, the deposit was not returned to him : 
— Held: deft, had not brought himself within 
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Larceny Act, 1»01 (o. 10).— B. v. O’Beien (1911), 
76 J. P, 892. 

10y824. Pledging goods — ^Entrusted under contract 
of sale.] — Pledging or selling goods received under 
a contract within Sale of Goods Act, 1893 (c. 71), 
& not paying the original vendor for the goods, 
is not necessarily a criminal offence within Larceny 
Act, 1916 (c. 60), s. 20 (1) (iv’.) (a), or larceny by a 
bailee. — R. v, Scranton (1920), 15 Cr. App. Rep. 
104, 0. 0. A. 

10.325. Time of formation of intent to defraud.] 

— Under Larceny Act, 1901 (c. 10), s. 1, the intent 
to convert money, etc., to one’s own use may be 
formed at or before the time of conversion & not 
necessarily at the moment of receipt. — R. v. 
Greenwood (1910), 5 Cr. App. Rep. 113, C. C. A. 

10.326. Sanction of Attorney-General not required 
— To prosecute.] — The sanction of the A.-G. is not 
a necessary preliminary to the prosecution of an 
offender under I^arceny Act, 1901 (c. 10), s. 1. — 
R. V, Davies, [1913] 1 K. B. 573 ; 82 L. J. K. B. 
471 ; 108 L. T. 576 ; 77 J. P. 270 ; 29 T. L. R. 
300; 57 Sol. Jo. 376; 23 Cox, 0. C. 351; 8 Or. 
App. Rep. 179, C. 0. A. 


SuB-SKcrr. 2 . — Op Property Received. 

See Larceny Act, 1916 (c. 50), s. 20 (J ) (iv.) (b). 

10.327. What amounts to receipt for another.] — 

S. was indicted under Larceny Act, 1901 (c. 10), 
s. 1 (1) (b), for receiving money for or on account 
of prosecutor, <fe fraudulently converting tlie same 
to his own use. It appeared from the evidence 
for the X)rosecution that S. having traded as a 
coal dealer under a trade name, by an agreement 
wdth prosecutor gave him the right to trade under 
that name. 8. was to obtain orders for coal, for 
which he was to be paid by certain royalties or 
commission, paying ov(‘r to prosecutor sums 
received from customers, in full, twice a week. 
Prosecutor w^as to supply t lie coal to the cust omers. 
Business was entered into under this agreement. 
& 8. failed to hand over account for certain 
sums received from customers. It appeared that 
the customers knew x>risoner under the trade name 
ho haci transferred to proseentor, & that they did 
not know prosecutor, or that they were doing 
business with him : — Jleld : there was no evidence 
to go to the jury that 8. had received the moneys 
for or on account of prosecutor wit hin the meaning 
of sub-sect. 1. — R. v. South (1907), 71 J. P. 191. 

10.328. Earnings of taxicab driver — Pro- 

prietor’s proportion.] — The falsification of a taxi- 
meter machine on a taxicab is the falsification of 
an account within the meaning of Falsification of 
Accounts Act, 1875 (c. 24), s. 1. The driver of a 
taxicab owned by a co. who is subject to various 


regulations issued hy the co. on pain of dismissal, 
& who wears the uniform of the co., but who takes 
out his cab each day to ply for hire in the streets 
of London, paying to the co. 76 per cent, of his 
daily receipts, may be a servant of the co. within 
the meaning of Falsification of Accoimts Act, 
1876 (c. 24), s. 1, & receive the money of his fares 
for & on behalf of the co. within the meaning of 
Larceny Act, 1901 (c. 10), s. 1. — R. v, Solomons, 
[1909] 2 K. B. 980 ; 79 L. J. K. B. 8 ; 101 L. T, 
496 ; 73 J. P. 467 ; 25 T. L. R. 747 ; 22 Cox, 0. O. 
178 ; 2 Cr. App. Rep. 288, C. C. A. 

Annotediona : — Consd. Doggett v. Waterloo Taxi-Cab Co., 
fl910] 2 K. B. 336. R^d. Smith v. General Motor Cab 
Co.. [1911] A. O. 188 ; R. v. Meesor, [1913] 2 K. B. 421. 

10.329. ,] — Where the proprietor 

of a taxicab delivers it to a driver for tho purpose 
of his plying with it for hire upon the terms that 
the driver will hand over to liim a certain per- 
centage of the day’s takings while retaining the 
balance for himself, it is competent for the jury to 
find that, to the extent of the proprietor’s share, 
the fares received by the driver from the public 
are so received by liim for or on account of the 
proprietor within the meaning of Larceny Act, 
1901 (c. 10), s. 1. — R. V. Messer, [1913] 2 K. B. 
421 ; 82 L. J . K. B. 913 ; 107 X.. T. 31 ; 76 J. P. 
124 ; 28 T. L. R. 69 ; 23 Cox, C. 0. 59 ; 7 Cr. 
App. Rep. 49, C. C. A. 

10.330. Property not received from owner.] 

— R. V, Noel, No. 10,316, ante. 

10.331. .] — It is immaterial from 

whom property is received, within the meaning of 
Larceny Act, 1916 (c. 50), s. 20 (1) (iv.) (b). — R. v. 
Bottomley (1922), 127 L. T. 817; 87 J. P. 26; 
38 T. L. R. 805; 27 Cox, C. C. 802; 10 Cr. App. 
Rep. 184, C. C. A. 

10.332. Time of receipt immaterial.] 

— R. V, Grubb, No. 10,317, ante, 

10.333. Money collected for employer — Failure 
to pay over.] — Deft, was employed by prosecutoi*s 
to collect debts due to them from customers, llis 
duty was to collect the money & pay it over to 
luosecutors, less 5 per cent, for his own remunera- 
tion. Ho collected various sums, but did not 
pay them over or account for same to prosecutors, 
but fraudulently converted them to his own use : — 
Held : deft, was properly convicted under Larceny 
Act, 1901 (c. 10), s. 1 (1) (b). — R. V, Lord (1905), 
09 J. P. 407, C. C. R. 

AnnotcUiom : — Refd. U. v. Harrell (1907), 71 J. P. Jo. 76 : 
Li. V. Noel (1914), 10 Cr. App. Rep. 255. 

Sub-sect. 3. — CoNVEitsioN by Trustees. 

See Lai'ceny Act, 1916 (c. 50), s. 21. 

10.334. Subsistence of trusteeship.] — F. was the 

treasurer, secretary, & trustee of a savings bank 


10,325 i. Ti77i€ of formation of intent 
to defraud.] — A person cannot bo said 
to have disposed of the property or 
the sale -proceeds, in violation of his 
contracts, dishonestly, unless it is 
shown that he had tho intention of 
dishonestly appropriating the salo- 

£ rocoeds on tho dat^ of the sale.— 
BALTHASAR V. R. (1914), I. L. R. 41 
Calc. 844.— IND, 

PART XXXIV. SECT. 3, SUB-SECT. 2. 

10,827 I. Wfiat amomda to receipt for 
another.) — To be guilty of an offence 
under Criminal Code, s. 355, tho 
accused must have received money or 
valuable security or other thing on 
terms requiring him to hand over the 
thing received, or tlio proceeds thereof, 
if he converted it Into money, to some 
other person, i.e., to some person other 

J. — ^VOL. XV. 


than the person from whom ho reoeivet 
it, & must, instead of so turning it over 
have converted it to his own use.— 
H. V. Fkaseu, [1918] 2 W. W. R. 324 
1 1 Sask. L R. 209 ; 30 Can. CYlm 
Cas. 70 ; 40 D. L. R. 691,— CAN. 

10,327 ii. — .] — A mtgoe. of goodi 
who, on a seizure thereof, nndertakoi 
to hold them as agent or bailee for th< 
sheriff & then sells them withoul 
accounting for the proceeds. Is nol 
guilty of theft under Criminal Code 
s. 355, since that sect, docs not appl 3 
to the case where tho specific artich 
delivered is to be redelivered by tht 
person receiving it. — R. v. Kim 
BROUGH, U918]2 W. W. R. 892 ; 12 
Alta. L. R. 412 ; 41 D. L. R. 40 ; 3C 
Can. Grim. Cas. 56. — CAN. 


10,327 ill. 


— A cheque for £446 


10«. was sent to prisoner a solr. by his 


client with directions that aft<T retaining 
the sum of £5 13s. prisoner was to pay 
over tho balance for a certain specified 
purpose. The cheque was payable to 
prisoner or Ids order. The prisoner 
indorsed the cheque to a creditor of 
his to whom he owed £110 in payment 
thereof & received from tlio creditor 
his cheque for the balance £336 10s. 
which ho kept for his own use : — Held : 
there was evidence for a jury that the 
prisoner had improperly converted the 
cheque to his own use & could be 
found guilty of larceny as a bailee of 
the cheque. — R. v. Geake (1896). 
22 V. L. R. 313.— AUS. ’ 


PART XXXIV. SECT. 3, SUB-SECT. 3. 

10,334 i. Subsistence oftruateeahip .) — 
A written paper in the following words : 
— “ Rocelvod from A. £25 being to pay 

Z 
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Sect. 3. — Fraudulent conversion: Sub-sects. 3 <6; 4. 

duly constituted. By the rules the secretary was 
to pay over the funds acquired from depositors 
to the treasurer, & the treasurer to the trustees, 
who were to invest all except what was required 
for the exigencies of the office in the names of the 
comrs. for the National Debt. F. having mis- 
appropriated the funds was indicted under 
hYaudulent Trustee Act, 1857 (c. 54). The jury 
found that he was a trustee, &, while such trustee, 
misappropriated funds with intent to defraud : — 
Held : the conviction was right. — 11. v, Fletcher 
(1862), Le. & Ca. 180 ; 31 L. J. M. 0. 206 ; 6 
L. T. 545 ; 26 J. P. 789 ; 8 Jur. N. S. 649 ; 10 
W. R. 753 ; 9 Cox, C. C. 189, C. C. R. 

Annotation: — Reid. R. v. Davies, [1913] 1 K. B. 573. 

10.335. Goods held against letter of hypo- 
thecation.] — T., a fruit-broker, applied to his 
bankers for an advance os against certain goods 
which had been consigned to liim were then at 
sea, he depositing with them the indoi*sed bills of 
lading. Before making the advance the bankers 
required him to sign a letter of hypothecation by 
winch he undertook to hold the goods in trust for 
the bankers, & to hand over to them the proceeds, 
as & when received, to the amount of the advance : 
— Held : tliis letter contained a declaration of an 
express trust such as would make the giver of it 
a trustee of the proceeds within the meaning of 
Larceny Act, 1861 (c. 96), s. 80, & his appropria- 
tion of them to his own use an offence against tliat 
section. — R. i\ Townshend (1884), 15 Cox, C. C. 
466. 

10.336. Indictment — Averment of trusteeship — 
Express trust need not be alleged.] — In an indict- 
ment against a person under Larceny Act, 1861 
(c. 90), s. 80, for fraudulently disposing of trust 
property, it is sufficient to allege that such person 
was a trustee. It is not necessary to allege that 


he was a trustee on soine express trust created by 
some instrument in writing. — R. v. Piper (1900), 
65 J. P. 10. 

10.337. Summing up — Intent to defraud.] — R. v. 

Mason & Soper (1908), 1 Or. App. Rep. 73, C. C. A. 

10.338. .] — It is not a nusdirection to 

explain to a jury that the presence or the absence 
of an intent to defraud means broadly a distinction 
between dealing honestly & dishonestly. — R. v. 
Pope (1910), 4 Cr. App. Rep. 123, 0. C. A. 

10,330. Sanction of court for prosecution.] — The 
ct. sanctioned proceedings under 20 & 21 Viet, 
c. 54, s. 13, upon an affidavit stating that a trustee 
had paid £1 ,409 into liis private bankers, had drawn 
out the whole, with the exception of £28, & had 
paid a private debt of £150 out of the trust funds. — 
Wadiiam V. Rigg (1860), 1 Drew. & Sm. 216 ; 62 
E. R. 361. 


Sub-sect. 4. — Evidence. 

10.340. Prior compulsory disclosure — What 
amounts to disclosure.] — Evidence of A. that B. 
had told him that C. had committed an offence, is 
inadmissible as any evidence whatever of the 
knowledge of B. as to the fact of 0. having com- 
mitted the offence. It is therefore inadmissible 
as evidence of an offence, disclosed by a bkpt. in 
his examination in bkpey., iiaving been disclosed 
previously to such examination so as to disentitle 
the bkpt. to the protection of the proviso to 
liarceny Act, 1861 (c. 96), s. 85. — R. v. Gunnell 
( 1886), *55 L. T. 786 ; 51 J. P. 279 ; 3 T. L. R. 209 ; 
16 Oox, 0. C. 154, 0. G. R. 

10.341. Must be bond fide.] — Semble: 

under 7 & 8 Geo. 4, c. 29, s. 52, a disclosure of any 
illegal act to which the statute relates must, to be 
rendered available as a protection, be made hand 
fide, & must not be a mere voluntary statement- 
made for the express purpose of screening the 


B. on account of mtge.” signed by 
prisoner & given by him to A. does not 
constitute the prisoner a trustee 
within the meaning of Frauds of 
Trustees Act, 22 Viet. No. 16, s. 3. — 
II. V . Aiirknfeldt (1869), 8 N. S. W. 
S. C. K. 242.- AUS. 

10,334 ii. '.] — The indie tmout 
charged that M. entrusted to deft., an 
agent, a promissory note of R., for $200, 
for the purpose of receiving iJG thereon 
from A., & that deft,, unlawfully 
negotiated & converted the same to his 
own use. R. had made the note for 
A/a accommodation, & A. being 
indebted to C. in £6, it was agreed that 
ho should deposit this note with M. 
to secure the payment. Deft., by 
C.'s order, got the note from IVl. on 
condition that ho should give it up to 
A. on the £6 biuiig paid. A. after- 
wards paid this simi to deft., but deft, 
kept the note & sued R. upon it, al- 
leging that he was entitled to do so by 
some arrangement with R., which the 
jury found was not the case, & they 
convicted deft. : — Held : the conviction 
could not be sustained, for deft, was 
not an agent within the meaning of the 
Act, which refers only to general agents 
of the descriptions specified. Semble : 
he was not M.'s agent, or guilty of any 
broach of trust towards him. — R. v. 
Armstrong (1800), 20 U, C. R. 245. — 
CAN. 

10,834 iii. .] — Deft, was con- 

victed under Larceny Act, R. S. O., c. 
164, 9 . 65, for that being a trustee of two 
negotiable securities for the payment 
of $5,260 each, the property of the C. 
bank, unlawlmly & with intent to 
defraud, csonverted the same to his own 
use. At the trial the following letter. 


written & signed by deft., dated 
Nov. 6, 1885, was produced : “ I have 
this day been entrusted by A., the 
cashier of C. bank, with two notes of 
$5,250 each, for the specific purpose 
of paying two notes for $5,000 that 
arc duo in M. on Nov. 8, 1885, & my 
failing this shall consider myself com- 
mitting criminal olfonce & amenable 
to the criminal law.” The securities 
produced at the trial as those con- 
vert(}d by deft, were two drafts, not 
promissory notes, for $5,250 each, 
dated Nov. 7, 1885 ; & two drafts for 
85,000 each were also produced 
answering the description of tbo notes 
for that amount montioned in the 
letter, except that they were not 
actually notes, & were due at T. on 
Nov. 9, instead of at M. on tbo 8th. 
It was shown, however, that they were 
held by a person in M. It also ap- 
peared that deft, procured B. to dis- 
count the two drafts for $5,250 each, 
B. retaining $1,000 for an old debt, & 
paying part of the bty.ance of the 
proceeds to deft, in diamonds. Deft, 
did not take up the two $5,000 drafts 
& retained the jirocoeds of the two new 
drafts. The drafts were identified 
by witnesses as to dates, amounts, etc., 
& entries In deft.’s memorandum book, 
also produced, showed the nature of 
the transactions with the cashier & 
B. : — Held : upon the law Sc evldenco 
deft, was a trustee of the documents 
within the moaning of the statute. — 
R, V, Barnett (1889), 17 O. R. 649. — 
CAN. 

10,334 Iv. .] — A postmaster 

whose duty It was to pay over to the 
holders of certain cash certificates the 
money duo thereon at a certain rate, in 
fact paid the holders at a lower rate & 


appropriated the diilerciice himself : — 
Held : by so doing he had committed 
the offence of criminal breach of trust 
by a pubUc servant as defined by Indian 
Pcnui Code, s. 409. — R. v. Sita Ram 
( 1919), I. L. R. 42 All. 204. —IND. 

l. — Fledge.] — ^A person who 
pledges what is pledged to him may 
be guilty of criminal breach of trust. — 
Anon. (1870), 6 Mad. 28.— IND. 

m. Indictment — Averment of trus- 
teeship.] — In an indictment of a 
trustee for fraudulently converting 
property, it is sufficient to set out that 
A. “ being a trustee ” did, etc., instead 
of that A. " was a trustee & being such 
trustee ” did, etc., & it is not neces- 
sary to set out the trust, in the indict- 
ment. — R. V . Stansfield (1885), 8 
L. N. 123.—CAN. 

n. Intent to defraud. ]-~"ThG offence of 
criminal broach of trust is completed 
by tbo misappropriation or the con- 
version of the property dishonestly. 
It is only the iniontion which is 
essential, whether wrongful gain or 
loss actually results is immaterial, — 
Re Rambilas (1914), I. L. R. 38 Mad. 
039.~-IND. 

0. Treasurer of trust fund — Not 
“ beneficial owner ” — Larceny Act 
Amendment Act, 1870.J — Where a 
trustee, acting as honorary treasurer 
of a trust having for its object a 
charitable purpose from which he 
derives pecuniarj’^ advantage, fraudm 
lently converts sums of money re- 
ceived by him in that capacity to his 
own use, he is not a ” bononclal owner ” 
within the moaning of the Larceny 
Act Amendment Act, 1870,— R. r, 
Rawlings (1891), 9 N. Z. L. R. 654. — 
N.Z. 
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person making it from the consequences of his 
acts. — R. V. Strahan, Paul & Bates (1855), 7 
Cox, C. C. 85. 

Annotation : — ^Mentd. R. v. Banks (1911), 76 J. P. 567. 

10.342. Admission prior to compulsory 
disclosure.] — A fraudulent trustee who has admitted 
a misdemeanour previously to disclosing it in the 
legal proceedings mentioned Larceny Act, 1861, 
(c. 96), s. 85, cannot claim the benefit of that 
section. — R. v, Oliver (1909), 3 Cr. App. Rep. 
246, C. C. A. 

10.343. Disclosure in document pro- 

duced.] — R. V. Noel, No. 10,316, ante. 

10.344. What is compulsory process — 

Answer tending to criminate.] — R. v. Noel, No. 
10,316, ante. 

10.345. Statement of affairs in bank- 

ruptcy.] — A statement of affairs prepared by a 
debtor in the course of his bkpcy. under Bank- 
ruptcy Act, 1883 (c. 52), s. 16, is admissible in 
evidence against him on a charge, under Larceny 
Act, 1861 (c. 96), s. 80, of misappropriation of 
money of which he was a trustee. — R. v. Pike, 
[1902] 1 K. B. 552 ; 71 L. J. K. B. 287 ; 86 L. T. 
205 ; 66 J. P. 296 ; 50 W. R. 672 ; 18 T. L. R. 
285 ; 46 8ol. Jo. 268 ; 20 Cox, C. C. 164 ; 9 Mans. 
121, C. C. R. 


Sect. 4. FRAUDS BY OFFICERS OF PUBLIC 

COMPANIES. 

See Larceny Acts, 1861 (c. 96), ss. 81-84, & 1916 
(c. 50), s. 20 (2). 

10.346. Proof of appointment — Person acting as 
ofllcer.] — To convict a person of offences as a 
director of a public co. within Larceny Act, 1861 
(c. 96), ss. 81 tSc 83, it is not enough l/O prove that 
such x3crson acted as a director of the co. ; it 
must be proved that he was properly appointed 
such director. — R. v. Atkins (1900), 64 J. P. 361. 

10.347. .] — Larceny Act, 1861 (c. 96), 

s. 84, applies to a person who, witiiout having been 
appointed an officer of the co., lias in fact acted 
throughout as the manager of the affairs of the co. 
— R. v. Lawson, [19051 1 K. B. 541 ; 74 L. J. K. B. 
296 ; 92 L. T. 301 ; 09 J. P. 122 ; 53 W. R. 459 ; 
21 T. L. R. 231 ; 20 Cox, C. C. 812, C. C. R. 

10.348. Misappropriation of property — Must be 
fraudulent.] — Conviction of fraudulently appro- 
priating the moneys of a bank set aside, it appear- i 
ing that there was no evidence of the convicted 
director, who had withdrawn! on a so-called trust 
account irregularly opened in his name, having 
misappropriated any one draft to his own use in 
fraud of the bank’s right to have the money. — 
Nelson v. R., [1902] A. C. 250 ; 71 L. J. P. C. 55 ; 
86 li. T. 164 ; 20 Cox, C. C. 150, P. C. 


10.349. Publishing false statements — Intent to 

deceive sufficient.] — A Joint Stock Marine Insur- 
ance Co. had declared dividends, which, as it 
afterwards appeared, were not warranted by the 
real condition of the co. The law-agent of the 
CO., who was also a member of it, when applied to 
for information, mentioned these dividends as 
proofs of the flourishing state of the co. The 
person to whom he so mentioned them became 
afterwards a purchaser of shares : — Held : (1) he 
could not relieve himself from his contract out 
account of these representations ; (2) the law- 

agent of the co. was not its agent to bind it in 
such matters ; nor could he bind it as a partner, 
for a Joint Stock Co. is not, like an ordinary 
partnership, bound by the acts of any individual 
member of it. 

If the directors of a co. agree to publish false 
statements of the affairs of the co., under such cir- 
cumstances as show a fraudulent intent to deceive, 
they are not only civilly liable to those whom 
they have deceived & injured, but may be crimin- 
ally prosecuted, & punished. 

Dividends are supposed to be paid out of profits 
only, &> when directors order a dividend, to any 
given amount, without expressly saying so, they 
impliedly declare to the world that the co. has 
made profits, w^hich justify such a dividend. If 
no such profits have been made. So the dividend 
is to be paid out of the capital of the concern, a 
gross fraud has been practised, So the directors 
are not only civilly liable to those whom they 
have deceived So injured, but, in my opinion, 
they are guilty of a conspiracy (Campbell, 
L.C.J.). — Burnes V. Pennell (1849), 2 H. L. Cas. 
497 ; 14 L. T. O. S. 245 ; 13 Jur. 897 ; 9 E. R. 
1181, II. L. 

Annotaiio7i3 : — As to (1) Reid. National Exchange Co. v. 

Drew (1855), 25 L. T. O. S. 223 ; Deposit Life Assce. v. 

Ayscoiigh (1856), 6 E. & B. 761 ; Bailey v. Universal 

Provident Assce., lie Copeland (1857), 26 L. .T. C. P. 87 ; 

Re Royal British Bank, Ex p. Brockwell (1857), 26 L. J. 

Ch. 855 ; Re Royal British Bank (1859), 3 De G. & J. 387. 

As to (2) Consd. Peek v. Gnmcy (1871), L. R. 13 Eq. 79. 

Generally, Mentd. Fuller v. Earle (1852), 21 L. J. Ex. 314. 

10.350. Intent to defraud.] — If a director or 
manager of a public co. publishes a false statement 
of account, knowing that it is false, with the intent 
that it shall be acted upon by those whom it 
reaches, he is guilty in law of publishing such 
statement with intent to defraud. — R. v. Biut 
(1899), 63 J. P. 328. 

10.351. Intent to defraud & deceive — 

Definition.] — Re London So Globe Finance Corpn., 
Ltd., No. 10,354, post. 

10.352. Place of publication.] — There is 

publication under Larceny Act, 1861 (c. 96), s. 84, 
within the jurisdiction of the Central Criminal 
Ct. if a document made or executed anywhere is 
filed in London. — R, v. Hoolev, Macdonald So 


PART XXXIV. SECT. 4. 

p. Form of presentment.] — In a pro- 
sontmciit imder Crimes Act, s. 158, 
it is not nocossary to allege that the 
'I)orson making the entry Intended to 
defraud any particular person. It Is 
not necessary that the counts show in 
what respect the alleged entries are 
charged to bo false. — R. v. Mirams 
1890), 16 V. L. R. 865.— AUS. 

q. Prosecution under Companies Act, 
1890 — Minutes as evidence.] — Minutes 
of a meeting of directors of a co. 
aro evidence against the directors 
personally in a criminal chargre for 
IsBuing a false report & balance sheet. 
Minutes containing the statement that 
two directors were present at a certain 


meeting arc evidence that those 
dlreotor.s were present. 

The statements in the minutes of a 
meeting that certain directors were 
present at the mooting & that they 
took part in the proceedings of the 
meeting constitute evidence against 
such directors on a criminal charge 
inasmuch as their presence at & the 
part they took in, tlie meeting is part 
of the proceedings of the mooting. — 
R. V . Sta!*le8 (1893), 19 V. L. R. 47.— 
AUS. 

r. Making false returns — Bank Act, 
R. S. C., 1906, c. 29.] — Accused, 
president of a bank, was extradited 
from the United States upon several 
charges of having made false returns 
to the Minister of Finance under the 


above Act, Sect. 153 of that Act 
renders penal “ the making of any 
wilfully false or deceptive statement in 
any . . . return . , . respecting the 
affairs of the bank ” : — Held : the 
offence of “ wilfully making a false 
return ” was not “ fraud hy a banker,*’ 
within the meaning of the words 
“ fraud by a hanker which fraud is 
made criminal by any Act for the 
time being in force.” No. 9 in the list 
of extraditable crimes set forth in the 
schedule to the Extradition Treaty ; 
& the Crown could not improve its 
position by chai^ng, in the indict- 
ments of accused, that the false returns 
were fraudulently made, substituting 
” fraudulently ” for ” wilfully.” — R, 
V . Nesbitt (1913), 28 O. L. R. 91 ; 4 

z 2 
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Sed. 4. — Frauds by officers of public companies. 

Sects. 5 dt 6: Sub-sect. 1.] 

Waixis (1922), 9^ L. J. K. B. 78 ; sub nom. R. v. 
Hooley, R, V. Macdonaio), R. v. Wallis, 127 
L. T. 228 ; 87 J. P. 4 ; 38 T. L. R. 724 ; 27 Cox, 
C. C. 248 ; 16 Cr. App. Rep. 171, C. 0. A. 

Evidence — Prior compulsory disclosure.] —See 
Sect. 3, sub-sect. 4, ante. 

10.353. Order of court to prosecute under Com- 
panies Act, 1862 (c. 89), s. 167 — Application ex parte 
— Evidence need not be heard.] — The discretion 
conferred on the ct. by above sect, with reference 
to directing the liquidator of a co. to prosecute its 
officers or members, is unshackled by any obliga- 
tion of hearing evidence as to the propriety of a 
prosecution. 

An appln. under above sect, is properly made 
exp. — lie Denham & Co. (1884), 53 L. J. Ch. 1113 ; 
51 L. T. 570 ; 32 W. R. 920. 

10.354. Application in open court.] — In con- 

sidering whether an order should be made under 
above sect, to prosecute a director for alleged 
offences at the expense of the assets of the co., the 
evidence in support of there being a primd facie 
case of a crime having been committed will be 
heard in open ct., & creditors will be heard in 
opposition to the order being made. 

The ct. ought to direct a prosecution at the 
expense of the assets, if it would have been the 
duty of a good citizen in a case whore he alone was 
concerned, to prosecute at his own expense. 

The refusal of the A.-G. to authorise the Public 
Prosecutor to prosecute is not conclusive, or 
necessarily relevant to the question whether such 
a prosecution ought to be directed by the ct. under 
above sect, because it may have been arrived at on 
public grounds which have no appln. to a prose- 
cution by the liquidator. 

To deceive is to induce a man to believe that a 
thing is true which is false, <& which the person 
practising the deceit knows or believes to be false. 
To defraud Is to deprive by deceit ; it is by deceit 
to induce a man to act to his injury. More tei^ely 
it may be put, that to deceive is by falsehood to 
induce a state of mind, & to defraud is by deceit to 
induce a course of action (Buckley, J.). — lie^ 
London & Globe Finance Cohpn., Ltd., [1903] 
1 Ch. 728 ; 72 L. ,J. Ch. 308 ; 88 I.. T. 194 ; 51 
W. K. 051 ; 19 T. L. R. 314 ; 10 Mans. 198. 

Annotation : — Reid. R. v. Newton & Bennett (1913), 109 

L. T. 747. 

10.355. When order made — Effect of refusal 

of fiat by Attorney-General .] — lie London & 
Globe Finance Corpn., Ltd., No. 10,354, ante. 

10.356. Expenses of prosecution — When payable 
out of assets .] — Re London & Globe Finance 
Corpn., Ltd., No. 10,354, ante. 

Sect. 5. —FALSIFICATION OF ACCOUNTS, 

See Falsification of Accounts Act, 1875 (c. 24), 

e. 1. 

As forgery.]— Nos. 12,062, 12,063, post. 

10.357. What is an account — Must belong to 


master.] — Prisoner, a servant, was convicted 
under Falsification of Accoimts Act, 1876 (c. 24), 
s. 1, on an indictment which charged him with 
making a false entry in an account. It was 
proved that the account in question did not belong 
to & was not in the possession of liis employer : — 
Held : the conviction must be quashed, since the 
intention of the Legislature, as manifested in the 

E reamble to the Act, was to punish the falisfication 
y clerks, officers, servants, or others of their 
employers’ accounts. — R. v. Palin, [1906] 1 
K. B. 7 ; 75 L. J. K. B. 15 ; 93 L. T. 073 ; 69 
J. P. 423 ; 54 W. R. 896 ; 22 T. L. R. 41, 0. 0. R. 

10,358. Automatic register of taxicab.] — R. 

V. Solomons, No. 10,328, ante. 

10,359. False material supplied by accused — 
Account made up by innocent person.] — B., a col- 
lector in the employment of N., collected on Feb. 
22, from S. £8 14s. lOd., due to N. The ordinary 
course of business was for B., at the end of each 
day, to account to E., N.’s cash clerk, for moneys 
collected during the day, E.’s duty being to enter 
payments accounted for by B. in the cash-book. 
On the evening of Feb. 22, B. gave E. a slip of 
paper on which he had written, “S.,on account, 
£5,” which E. copied into the cash-book, believing 
that it represented the whole amount collected 
by B. froni S. : — Held : B. was rightly convicted 
under Falsification of Accounts Act, 1875 (c. 24), 
s. 1.— R. V. Butt (1884), 51 L. T. 607 ; 49 J. P. 
233 ; 1 T. L. R. 103 ; 15 Cox, C. C. 564, C. 0. R. 
Annoialion: — Refd. R. v. Oliphant, [1905] 2 K. B. 67. 

10,360. False material sent from 

abroad.] — Prisonei* was employed in Paris to 
receive money on account of his employei*s in 
^ndon. It was lus duty to pay money so received 
into a bank, to enter on slips an account of all such 
sums, & to send those slips to London. A cash 
account book was kept in London into which 
those slips were emtered by one of prisoner’s 
employers. Prisoner received various sums of 
money which he kept & intentionally omitted from 
the slips sent to London, knowing that entries 
omitted on the slips would likewise be omitted 
from the cash account book kept in London, as 
they in fact were : — Held : prisoner was properly 
convict^ed under Falsification of Accounts Act, 
1875 (c. 24), s. 1, of omitting & concurring in 
omitting the entries in the cash account book in 
London, & as the offence wiis completed in London, 
where the slips were received, the ct. had juiis- 
diction to try the case. — R. v. Oliphant, [1905] 2 
K. B. 67 ; 74 L. J. K. B. 591 ; 04 L. T. 824 ; 69 
J. P. 230 ; 63 W. R. 550 ; 21 T. I.. R. 410 ; 49 
Sol. Jo. 400 ; 21 Oox, 0. 0. 192, C. C. R. 
Annotation: — Mentd. R. v. De Marny, [1907] 1 K. B. 388. 

10,361. Account indicating correct balance — Defi- 
ciency of moneys not sufficient.] — Deft., a rate col- 
lector, kept for the overseers a set of books which 
showed the state of accounts as between the over- 
seers & the parish authorities. In one of these 
books, called the ovei‘secrs’ recemt & payment 
book, he made the entry, “ Mar. 25, 1898, balance 
in hand, £131 10s. 5d.” That sum was the correct 
balance for which the overseers were responsible to 


O. W. N. 747 ; 11 D. L. R. 708.— 

CAN. 

B. Publishing false statements — Intent 
to deceive — Penal Code, s, 418.] — 
Where directors, managrer, & ac- 
countant dishonestly, i.e., to obtain 
wrongrful gain for themselves or to 
cause wron^ul loss to others, put 
before the shareholders balance-sheets 
which they know to be materially 


false & misleading & likely to mislead 
the public as to the condition of the 
bank, & concealed its true condition, 
& thereby induced depositors to allow 
their money to remain in deposit in 
the bank, they were guilty of cheating 
in the aggravated form made punish- 
able by Penal Cod^ s. 418. — R. v. 
Mobs (1893), I. L. R. 16 AU. 

IND. 


PART XXXIV. SECT. 6. 

t. Form of indictment. 1 — R. v. 

(1877), 22 L. C. J. 141.— CAN. 

a. Intent to defraud — Must 

appear .] — To sustain a conviction 
imder Crlminsd Code, s. 415, charging 
accused with aiding and abetting in 
making certain false entries or omitting 
entries In the books of a co., “ intent 
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the parish, & ought to have been in the possession of 
deft., but was not. He was indicted for the falsi- 
fication of the overseers’ receipt payment book 
by making the above entry : — Held : the above 
entry in that book was not a “ false entry ” 
within the meaning of Falsification of Accounts 
Act, 1875 (c. 24). — R. v, Williams (1899), 79 
L. T. 739 ; 63 J. P. 103 ; 15 T. L. R. 158 ; 19 
Cox, C. C. 239, 0. C. R. 

10,362. Intent to defraud — Question for Jury.] — 

In order to establish a charge under Falsification 
of Accounts Act, 1875 (c. 24), the question of 
intent to defraud must be left to the jury. — R. v. 
Drewett (1904), 69 J. P. 37 ; 21 T. L. R. 164, 

ri rt -D 


Sect. 6.-^R0BBERY. 

Sub-sect. 1. — The Takinc. 

See Larceny Act, 1916 (c. 50), s. 23. 

10.363. Taking necessary to offence.] — Anon. 
(1469), Jenk. 55 ; 145 E. R. 40. 

10.364. .]— Anon. (1698), 2 East, P. 0. 602. 

10.365. .] — R. V. Farrell (1787), 1 Leach, 

322, n. 

10.366. Slightest taking sufficient.] — R. v. 

Lapieh, No. 9862, ante , 

10.367. Offence complete though property 

immediately restored.]— 'R. v. Peat, No. 9691, 

10.368. Must be without claim of right,] — R. v. 

Smith, No. 9755, ante. 

10.369. .]^R. V . Hall, No. 9751, ante , 

10.370. .] — A., at C. fair, came up to B., 

prosecutor’s father, being a stranger to liim, &• 
gave him eleven sovereigns to buy liim a horse, 6c 
B. put them into las pocket. B. refused to givt^ 
the eleven sovereigns back, & A. <fe prisoner, who 
was in his company, assaulted him, but could not 
get the money from him. On the next day 
prisoner asked B. for the eleven sovereigns ; 

at Jj, fair, on a subsequent- day, prisorau’ having 
seen prosecutor receive seven sovereigns, demanded 
the eleven sovereigns of liim, 6c tlien knocked liim 
down, 6c tried to get the seven sovereigns out of 
his pocket : — HeM : there was such a semblance 
of a claim of right, that this was not an assault 
with intent to rob. — R. v. Boden (1844), 1 Car. 6c 
Kir. 395. 

10.371. Must be with felonious intent — Taking 
under colour of purchase — Full value paid.] — 

Fisherman’s Case (1584), 2 East, P. C. 661. 

10.372. Price paid less than value.] — 

R. V , Himons (1773), 2 East, P. C. 712, 731. 

10.373. — .] — R. V. Spencer (1783), 

2 East, P. C. 712. 

10.374. Forcible taking of money owed.] — 

R. V . Hemaiings, No. 9763, ante . 

10.375. Must be against the will of the person 
robbed.]— R. v. M‘Daniel (1755), 19 State Tr. 745, 
804 ; Post. 121. 

Annoiatiom : — Refd. R. v. Webster (1861), Le. & Ca. 77; 
R. V. Middleton (1873), L. R. 2 C. C. R. 38 ; R. v. Donually 
(1779), 1 Leach, 193 ; R. v. Ashwell (1885), 16- Q. B. D. 
190. Mentd. Rafael r. Verelst (1776), 2 Wm. Bl. 1055. 


10.376. The property taken — ^Must be in peaceable 
possession of person robbed.] — To obtain from a 
peraon his note of hand by threatening with a 
Knife held to his throat, to take away his life, is 
not a felonious stealing of the note witldn 2 Geo. 2, 
c. 25, for it never was of value to, or in the peaceable 
possession of, such person, — R. v, Phipoe (1795), 
2 Leach, 673. 

Annotations: — ^Beld. R. v. Pooley (1803), 3 Boa. & P. 311 ; 
R. V. Hart (1833), 6 C. & P. 106 ; R. v. Edwards (1834). 6 
C. &P. 521. 

10.377. -.] — A. was decoyed into a 
house & chained down to a seat, & compelled to 
write an order for the payment of money & an 
order for the delivery of deeds. The paper on 
which he wrote remained in his hand half an hour, 
but he was chained all the time : — Held : this 
was not an assault with intent to rob within 7 Sc S 
Geo. 4, c. 29, s. 6. 

A robbery cannot be committed unless the 
person has the proper! y in his peaceable possession 
to do with as he chooses. If A. had brought the 
documents ready written, the case would have been 
different, but he does not write them until he is 
chained (Patteson, J.). — R. v. Edwards (1834), 
6 C. & P. 521. 

10.378. Must be in his personal custody.] 

— A. & B. were walking together, B. carrying A.’s 
bundle, when C. & L). came up 6c assaulted A. B. 
threw down the bundle & ran to the assistance of 
A., when C. took it np, 6c made off with it. C. 6c 
D. were indicted for robbery, A. being prosecutor : 
— Held : they could not be convicted of robbery, 
but only of simple larceny, as the thing stolen was 
not in the personal custody of prosecutor. — R. v. 
Fallows (1832), 5 0. 6c P. 508 ; 1 Nev. 6c M. M. 0. 
354. 

10.379. .] — On a trial for robbery 

6c stealing from the person, it was proved that 
l)rosecutor, who was paralysed, received, whilst 
sitting on a sofa in his room, a violent blow on tho 
head from one of prisonei's, whilst the other went 
to a cupboard in the same room, & stole therefrom 
a cash-box : — Held : it was a question for the 
jury whether the cash-box was at the time under 
the protection of prosecutor. If so, the charge 
of stealing from the person would be sustained. — 
K. V, Selway & Wynn (1859), 8 Cox, C. C. 235. 

10.380. Taking In the presence of 

person robbed.] — Wright’s Case (1649), Sty. 156 ; 
82 E. R, 007. 

Annotation -Reid. Ascomb V, Spelholin Hundred (1689), 2 
Salk. 613. 

10.381. - '.] — Crosthwayt r. Low- 

don Hundred (1051), Sty. 318 ; 82 E. R. 742. 

10.382. .] — ^A taking in the pre- 

sence is a taking from the person & felony, but in 
special verdicts it must be expressly found that 
the party robbed was present at the taking up. — • 
R. V. Francis (1735), 2 Stra. 1015 ; Cunn. 165 ; 
Lee temp. Hard. 113 ; 2 Com. 478 ; 93 E. R. 1004. 

Annotations: — Refd. R. v. Borthwick (1779), 1 Dour. K. B. 
207. Mentd. Thompson v. Glhson 0841), 8 M. & W, 281 ; 
Grace v. Clinch (1843), 3 Gal. & Dav. 591 ; Ma«ee v. 
Moyers (1870), 18 W. R. 842. 


to defraud ** must be shown, otherwise 
the conviction must be quashed. — R. 
V. Brknnkh (1922), 38 Can. Grim. Cas. 
92.~-CAN. 

PART XXXIV. SECT. 6, SUB-SECT. 1. 

10.863 i. leaking necessary to offence.] 
— ^Prisoner was convicted on an indict- 
ment purporting to bo for highway 
robberyi but omitting the words, as 
to taking from the person of the 


1 prosecutor: — Held: a bad conviction. 
— R. V. Rogan (1826), Jobb, Cr. & 
Pr. Cas. 62.— IR. 

10,363 ii. .] — The robbery is 

complete when tho thing is taken from 
tho person robbed. — H.M. Advocate 
V. Holland (1808), Buchan. 66. — 

SCOT. 

b. The. property taken — Claim of 
right.] — Where prisoner acted in the 
bond fide belief that he had been 


swindled, &, in the belief that ho was 
entitled to retake the money, com- 
mitted an assault for that purj^ose 
alone, & did retake tho money, or a 
ortion of it, in that solo & bond fide 
olief: — Held: jury were justified in 
acquitting him on a charge of robbery, 
although it was open to them, on tho 
same facts, to convict lor assault.- 
Ii. V, Ford & Armstrong (1907), 

B. C. R. 109.— UAN. 
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. 6. — Bobbery: Svib-aecis, 1 tSk 2, B, <Sb C.] 

10,383. .] — B. v. Sblway & 

Wynn, No. 10,379, ante, 

10^384. Value immaterial.] — A. was attacked 

by robbers, who, after using very great violence 
towards him, took from him a piece of paper on 
which was written a memorandum respecting 
some money that a person owed him : — Held : 
robbery. 

If anything was taken away from prosecutor 
by violence, however insignificant its value, that 
is sufficient to constitute robbery. In cases of 
robbery, the value is immaterial. Prosecutor, by 
carrying this memorandum in his pocket, showed 
that he considered that it was of some value to 
himself (Gurney, B.). — R. v, Bingley & Law 
(1833), 5 C. & P. 602 ; 1 Nev. & M. M. 0. 377. 


Sub-sect. 2. — The Method of Taking. 

A, In General, 

10.385. Force or putting in fear — Essence of 
offence.] — To constitute robbery, there must be 
a putting in fear. — ^A non. (1562), 2 Dyer, 221 b ; 
73 E. R. 496. 

10.386. .] — Harman’s Case (1620), 2 

Roll. Rep. 154 ; 1 Hale, P. C. 534 ; 81 E. R. 721. 

Amwtaiions : — Distd. R. v, Francis (1735), Gunn. 165. 
Befd. R. V. Donnally (1779), 1 Leach, 193 ; R. v. Pelfryman 
& Randal (1791), 2 Leach, 563. 

10.387. — — -- — .] — To obtain money from a 
person against his will by threatening to carry 
him before a magistrate & accuse him of unnatural 
practices, amounts to the crime of robbery though 
no actual or personal violence be used. — R. v. 
Donnally (1779), 1 Leach, 193; 2 East, P. C. 
713, 715. 

Annotations: — Folld. R. v. Hickman (1783), 1 Leach, 278. 
Distd. R. V. Knewland & Wood (1796), 2 Leach, 721. 
Consd. R. V. LawTonce (1850), 14 J. P. 561, Refd. R. v. 
Walton & Ogden (1863), Le, & Ca. 288. 

10.388. .] — R. V. Reane (1794), 2 

Leach, 616 ; 2 East, P. C. 734. 

10.389. .]— In order to constitute rob- 

bery there must be either force or menaces. If 
several persons so suiTound another as to take 
away the power of resistance, that is force 
(Bayley, .T.). — R. V, Hughes & Wellings (1825), 
1 Lew. C. C. 301. 

10.390. Must precede taking.] — Harman’s 

Case, No. 10,386, ante. 

10,891. .]— R. V, Grey (1735), 2 East, 

P. C. 708. 

Annotation: — Mentd. R. v. Farnhorough (1895), 73 L. T. 
351. 

10.392. -.] — To constitute highway rob- 
bery the force used must be force with intent to 
overpower the party & prevent his resistance, & 
if the force used is only to get possession of the 
property, it is not highway robbery. — R. v, 
Gnosil (1824), 1 0. & P. 304. 

10.393. Effect of interval between putting 

in fear & taking.]— Anon. (1370), Jenk. 55 ; 145 
E. R. 39. 

10.394. .] — Pledal V, Thisleworth 

Hundred (1665), 1 Sid. 263 ; 82 E. R. 1094. 


10.895. -.] — R. V, Bbake, No. 10,388, 

ante, 

10.896. -.] — R. V, Jackson & Shipley 

(1802), 1 Leach, 103, n ; 1 East, P. C. Addenda 
XXL 

B, By Force, 

10.397. Nature of force — Intent to overpower dc 
prevent resistance.] — R. v, Gnosil, No. 10,392, 

ante, 

10.398. Intent to accomplish robbery.] — In 

order to constitute the offence of robbery, not 
only force must be employed by the party charged 
therewith, but it is necessary to show that that 
force was used with the intent to accomplish the 
robbery. Where it appeared that a wound had 
been accidentally inflicted on the hand of prose- 
cutrix : — Held : an indictment for robbery could 
not be sustained. — R. v, Edwards (1843), 1 
L. T. O. S. 528; 7 J. P. 532 ; 1 Cox, 0. C. 32. 

10.399. Coupled with pretence of legal 

right.] — M erriman v. Chippenham Hundred 
( 1767), 2 East, P. C. 709. 

Annotation : — Consd. R. v. Walton & Ogden (1863), Lc. & Ca. 

288. 

10.400. .] — If a bailiff handcuff a 

prisoner under pretence of carrying him to prison 
with greater safety, & by means of this violence 
extort money, he is guilty of robbery. — R. v. 
Gascoigne (1783), 1 Leach, 280 ; 2 East, P. C. 
709. 

Annotation .•—Refd. R. V. Walton & Ogden (1863), Le. 

& Ca. 288. 

10.401. Degree of force — Mere snatching not 
sufficient.] — R. v. Steward (1090), 2 East, P. C. 
702. 

10.402. .] — R. V, Macauley (1783), 1 

Leach, 287. 

10.403. .] — Snatching property from 

the hand of another is not a sufficient force to 
constitute a highway robbery. — R. v. Baker 
( 1783), 1 Leach, 290. 

10.404. .] — R. V. Robins (1787), 1 

Leach, 290, n. 

10.405. .] — A. asked B. what o’clock 

it was, & B. took out his watch to tell him, holding 
his watch loosely in both hands. A. caught hold 
of the ribbon &> key attached to the watch, & 
snatched it from B. & made off with it : — Held : 
no robbery, but a stealing from the person. — 
R. V, Walls & Hughes (1845), 2 Car. & Kir. 214. 

10.406. Sufficient where struggle 

ensues.] — R. v, Davies (1783), 1 Leach, 290, n. 

10.407. .] — R. V. Horner (1790), 

1 Leach, 291, n ; 2 East, P. C. 703. 

10.408. Sufficient where detachment of 

article necessary.] — R. v, Lapier, No. 9862, ante, 

^ 10,409. -.] — To snatch a diamond 

pin from the head-dress of a lady with such 
force as to remove it, with pai*t of the hair, from 
the place in which it was fixed, is a sufficient 
violence to constitute robbery. — R. v, Moore 
( 1784), 1 Leach, 335. 

10,410. ,] — Snatching an article 

from a man will constitute robbery, if it is so 
attached to his person or clothes as to afford 
resistance. — R. v. Mason (1820), Russ. & Ry. 419, 

C. C. R. 


PART XXXIV. SECT. 6, SUB- 
SECT. 2,—B, 

9* force — Mere snaicfimg 

not efficient — Sufficient when assaulted 
imHy tnpped or falls.}— A panel having 
ootainod possession of a watch by a 


sudden snatch which broke the gmard 
chain, &; the party assaulted haring at 
the same moment fallen, either from 
being tripped or accidentally : — Held : 
there was sufficient amount of violence 
to constitute the crime of robbery. — 
H, M. Advocate v. Fkqen (1838), 


2 Swln. 25.— SCOT. 

d. Extortion with violence. ] — The 
crime of extortion when committed 
with violence becomes robbery. — 
The State v. Jacob (1899), 6 O. R. 

124.— S. AF. 
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C. By putting in Fear, 

See Larceny Act, 1916 (c. 60), s. 29. 

10,411. Nature of threat~~ln voluntary parting 
with property,] — Prisoners pretended to 8. that they 
had authority to distrain for rent which 8. owed 
his landlord, & that they had a warrant from a 
magistrate to break open the door of the house of 
stated that they would do so unless he gave 
them a certain sum ; & they called in a policeman. 
S., believing their statement, followed them to 
a neighbouring public-house, & paid them the 
money. On an indictment charging that prisoners 
with menaces demanded money of 8. with intent 
to steal : — Held : it could not be stated as a matter 
of law on the above facts that prisoners were 
guilty. The demand, if successful, must amount 
to stealing. To constitute a menace it must be 
of a nature & extent to unsettle the mind of the 
person on whom it operates, to take away from 
his acts that element of free voluntarj^ action 
which alone constitutes consent. It ought to 
have been left to the jury to say whether the 
conduct of prisoners was such as to have had that 
effect on 8. — R. v. Wat.ton & Ogden (1863), Le. 

6 Ca. 288 ; 1 New Rep. 374 ; 32 L. J. M. C. 79 ; 

7 L. T. 754 ; 27 J. P. 165 ; 9 Jur. N. 8. 259; 11 
W. R. 348 ; 9 Cox, C. C. 268, C. 0. R. 

An7iotations R. v. Tomlinson, 11895J 1 Q. B. 706 ; 

R. V Boyle & Merchant. [1914J 3 K. B. 339. Refd. Allen 
V. Flood, [1898] A, C. 1. 

10.412. Of injury to person.]^ — R. Hughes & 

Weldings, No. 10,389, ante, 

10.413. .] — R. V, McGrath, No. 9616, ante, 

10.414. Actual fear need not exist.l -R. v. 

Norden (1774), Post. 129. 

-Innofo/ion Refd. R. r. Roane (1794), 2 Leach, 610. 

10.415. Colourable gift extorted by fear.] — 

R. V, Blackham (1787), 2 Last, P. C. 555, 711. 

ArmotaHon Refd. R. v. Walton & Ogrden (1863), 7 L. T. 

• 7r»4. 

10.416. Of injury to property.] - R. v, Simons, No. 
10,372, ante. 

10.417. .] — R. V. Taplin (1780), 2 East, 

P. C. 712. 

Annoiatkm : — Refd. R. v. Walton & Ogden (1803), 9 Jur. 
N, 8. 259. 

10.418. .]~~R. V. Brown (1780), 2 East, 

P. C. 731. 

Atinoiaiion : — Refd. R. v. Walton & Ogden (1803), 9 Cox, 
C. C. 208. 


.] — R, V, Spencer, No. 10,373, ante, 
-.J — R. V. Astley (1792), 2 East, 

Refd. R. V. Walton & Ogdon (1863), Lo. & Ca. 
— •] — R. V, WiNKWORTH (1830), 4 


10.419. - 

10.420. - 

P. C. 729. 

Annotation : — 

288. 

10.421. - 

0. & P. 444. 

10.422. Of injury to personal reputation — Mere 
threat to give in charge insufflclent.]— To obtain 
money by a threat to send for a constable & take 
the party before a magistrate, & from thence to 
prison, is not robbery. — R. v. Wood & Knewland 
(1796), 2 East, P. C. 732 ; sub nom, R. v, 
Knewland & Wood, 2 Leach, 721, C. C. R. 

Annotations : — Refd. R. v, Walton (1802), 1 New Rep. 
374 ; R. V. Robertson (1864), Le. & Ca. 483 ; R. v. 
MacGrath (1869), 21 L. T. 543. 


10.423. Threat to charge with unnatural 
offence.] — The crime of robbery may be com- 
mitted by obtaining money from a man by 
threatening to charge him with having been 
guilty of sodomitical practices. — R. v. Jones 
(alias Evans) (1776), 2 East, P. C. 714 ; 1 Leach, 
139, C. 0. R. 

Annotations: — ^Refd. R. v. Donnally (1779), 1 Leach, 193. 
Mentd. R. v. Stringer & Newstead (1842), 2 Mood. C. C. 
261, 

10.424. .] — R. V. Donnally, No. 

10,387, ante, 

10.425. .] — If a man obtain property 

from another by accusing him of having been 
guilty of an unnatural crime, it will amount to 
robbery, although the party was under no appre- 
hension of personal danger, & felt no other fear 
than that of losing his character. — R. v, Hickman 
(1784), 2 East, P. C. 728 ; 1 Leach, 278, C. C. R. 

Annotations .— Folld. R. V. Egerton (1819), Russ. & Ry. 
375. Refd. R. V. Knewland & Wood (1796), 2 Leach, 721. 

10.426. .] — R. V, Eimstead (1802), 2 

Russell on Crimes & Misdemeanours, 7th ed. 1149. 

10.427. .] — Fear of loss of character 

& service, upon a charge of sodomitical practices 
is sufficient to constitute robbery. — R. v, Egerton 
( 1819), Russ. & By, 375, C. 0. R. 

Annotations: — Mentd. R. v. Ellis (1826), 6 B. & C. 145; 
Hollingham v. Head (1858), 4 C. B. N. S. 388. 

10.428. Taking must follow Im- 

mediately.] — R. V, Reane, No. 10,388, ante, 

10.429. .] — R. V, Jackson & 

Shipley, No. 10,396, ante, 

10.430. Necessity for constraint.] — 

Obtaining money by threatening to charge a man 
with an unnatural crime & carry him before a 
magistrate is robbery if there is any constraint 
upon bis person. If prisoners call a coach to 
carry the party before tlie magistrate, & piose- 
ciitor gets into it ; this is a constraint upon his 
person. — R. v. Cannon (1809), Russ. Ry. 146, 
C. C. R. 

10.431. Money parted with for purpose 

of prosecuting.] — Parting with prejperty upon 
the charge of an unnatural crime will not make 
the taking a robbery, if it is parted with not from 
fear of loss of character, but for the purpose of 
prosecuting. — R. v. Fuller (1820), Russ. ^ Ry. 
408, C. C. R. 

10.432. Immaterial whether person 

threatened is guilty or not.] — It is equally a robbery 
to extort money from a person by threatening to 
accuse him of an unnatural crime, whether the 
party so threatened has been guilty of such crime 
or not. — R. v, Gardner (1824), 1 C. & P. 479. 

10.433. Effect of 7 WUl. 4 & 1 Viet. 

c. 87.] — Semble: since the passing of 7 Will. 4 & 

1 Viet. c. 87, s. 4, where money is obtained by any 
of the threats to accuse, specified in that section, 
the indictment must be on the statute, <& not for 
the robbery ; but where the money is obtained 
by threats to accuse, other than those specified 
in the statute, the indictment may be for robbery, 
if the party was put in fear, & pai4>ed with his 
property in consequence. 

Qu, : whether an indictment for demanding 
money with menaces, with intent to steal it, is 


PART XXXIV. SECT. 6, SUB- 
SECT. 2.~-C. 

e. Of injury to person — Threat 
to shoot .] — Some biiBlirangors having 
captured K. & P. tlireaten^ to murder 
K. unless K. gave them £500. It was 
then arranged that the bushrangers 
should keep K. in custody until 
10 o’clock the following morni^ when 


they said they would shoot him unless 
P. should go to R., the father-in-law 
of K., & obtain the money & return 
with it to the bushrangers before that 
time. P, went ^vith K.’s wife to H., who 
obtained the money Sc gave it to P., 
& P. then went to the place where 
K. was in custody. The oushrangers 
having asked P, whether he had the 


money, he said “ yes,” & tlirew it to 
one of the bushrangers who put it in 
his pocket. The bushrangers then rode 
away leaving both K. & P. at liberty : 
— Held : the offence was certainly 
larceny, if not robbery as against P. — 
R. V. CiiESUiRE (1864), 3 N. S. W. 
8. C. R. 129.— AUS. 
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Sect* 6. — Robbery: Suh-sect. 2, C* ; aiib-aect* 3. 

Sects, 7 <&: S: Sitb-secis, 1, 2 <&: S, A 

sustained by proof of the actual obtaining of the 
money. — R. v, Norton (1838), 8 C. & P. 671. 
Annotatioii R. r. Robertson (1864), 10 Cox. C. C, 9. 

10,434. — ; .]^Since 7 Will. 4 & 1 

Viet. c. 87, an indictment in the ordinary form, 
for robbery, cannot be supported by proof of 
extorting money by threats of charging an 
infamous crime ; & a person present to aid A. 
to extort money by such charges, cannot be 
convicted of robbery with A. effected by him with 
actual violence, prisoner being no party to such 
violence. — R. v. Henry & Taunton (1840), 2 
Mood, a C. 118; 0 C. & P. 309, C. C. R. 

Annotation : — Dbtd. R. r. Stringer & Newst-ead (1842), 2 

Mood. C. C. 261. 

10.435. ^ — .] — Threatening to charge 

with an infamous crime with intent thereby to 
extort money is assault with intent to rob under 
7 Will. 4 & 1 Viet. c. 87, s. 3. — R. v. Stringer 
( 1842), 1 Car, & Kir. 188; 2 Mood. C. C. 201, 
C. C. R. 

Sec, now. Larceny Act, 1916 (c. 50), s. 29. 

10.436. Threat to accuse husband of un- 

natural offence.] — Obtaining money from a wife 
under threat of accusing her husband of an 
unnatural offence is not robbery. — R. v. Edwards 
( 1833), 5 C. & P. 518 ; 1 Mood. & R. 257. 


Sub-sect. 3. — Indictment and Triad. 

10,437. Robbery by more than one—Form of 
indictment.] — Where several are indicted for 
robbery, it is not ncce.ssary to aver that they were 
together, but whore one only of ihe party is 
intlicted, it ought to be averred that he com- 
mitted the offence together vith others. — Rapfety’s 
Case (1838), 2 Lew. 0. 0. 271. 

Anno^wn :—Consd. 11. v. Ramsdon & Verity (1843), 2 
L. 1. O. S. 246. 


10,438. 


'.] — In an indictment for rob 

A ^ m > __ 


bery, under 7 Will. 4 & 1 Viet. c. 87, s. 3, tw( 
persons being present, the indictment must alleg< 
that they were “ together ” in order to subjeci 
the parties to the punishment of transportatioi 
for life. — R. v. Ramsden Verity (1843), ^ 
L. T. O. 8. 246 ; 8 J. P. 45 ; 1 Cox, O. C. 37. 

10,439. Force by one & taking by anothei 

—Necessity for common purpose.]— A., B. & C 
were indicted for having robbed & beaten D. A 
knocked D. down, & B. <!&; C, stole lus propei’tj 
from his pockets :~Held : if B. & 0. stole the 
property, <fc A. did not participate in the property 
A. could not be convicted of assault, as tin 
assault committed by liim was an independeni 
^sault, imconnected with the robbery, but if tin 
jury thought that D. was not robbed by any oj 
the prisoners, but had been assaulted by all oJ 
^em, they might find all guilty of the assault.— 
R. r. B^nett (1818), 2 Car. & Kir. 594 ; 3 Cox 
C. C. 432. 

Annotation Distd. R. r. Phillips (1848), 3 Cox, C. C. 225. 


10.440. -.] — B. V, Eden (1848), 
12 J. P. 615. 

10.441. Robbery of more than one — Whether a 
single offence — Indictment.] — ^An indictment for 
robbery, which charges the prisoners with having 
assaulted G. P. & H. P., & stolen 2s. from G. P. 
& la. from H. P., is correct, if the robbing of G. P. 
& H. P. was all one act. — R. v, Giddins (1842), 
Car. & M. 634. 


Sect. 7.— ASSAULT WITH INTENT TO ROB. 

See Larceny Act, 1916 (c. 60), s. 23 (3). 

10,442. Assault must be on person intended to be 
robbed.] — On an indictment on 7 Geo. 2, c. 21, for 
! an assault with an intent to rob, the assault must 
j be made on the person intended to be robbed. — R. 

I i>. Thomas (1784), 1 I^ach, 330 ; 1 East, P. C. 417. 
i 10,443. Proof of intent.] — On 7 Geo. 2, c. 21, 

; there must be a demand, as well as an assault, to 
i constitute the offence. — R. v, Parpait (1740), 1 
i Leach, 19 ; 1 East, P. C. 416. 

10,444. Demand for money need not be 

proved.] — R. v. Trusty & How^ard (1783), 1 
East, P. C. 418. 

1^,445. — .] — Sharwin’s Case (1785), 1 

East, P. C. 421. 

10.446. Threat to accuse of unnatural 

practices.] — R. v. Stringer, No. 10,435, ante. 

10.447. Offence if completed must amount 

to robbery.] — R. v. Edwards, No. 10,436, ante. 

10.448. Form of indictment.]— An indictment on 
7 Geo. 2, c. 21, with intent to rob must charge t hat 
prisoner made the assault with intent to rob, & 
not merely with intent to steal tlie goods of, 
prosecutor. — R. v. Montetii (1795), 2 Leach, 702 ; 
1 Ecost. P. i). 420. 

10.449. .] — An indictment for an assault 

with intent to rob, wiiich charges that xuisoncr in 
<fc upon B., feloniously did make an assault ‘‘ witli 
intent tlie monies, goods chattels of the said 
B., from the person <te against the will of the 
said B., then & there feloniously violently to 
rob, steal, take 4fc carry away, against the form of 
the Statute,^' etc., is good. — R. v, Huxley, 
Brayn, Gosnell & Groom (1842), Car. A M. 596. 


Sect. 8.— EXTORTION BY THREATS. 

Sub-sect. 1. — At Common I^w. 

10.450. Threat to prosecute.] — To extort money 
by means of a ilireat to indict the party for perjury 
is an indictable offence at common law. — R. v. 
Woodward (1707), 11 Mod. Rep. 137 ; 6 East, 
133, n. ; 88 E. R. 949. 

Annotation : — ^Refd. R. v. Southerion (1805), C East, 126. 

10.451. .] —Information at common law, that 

A. wrote to B. & informed him “ that he was to 
prosecute him, upon the Stamp Acts, & that he, A., 


PART XXXIV. SECT. 7. 

f. Asifaiilt need not he on joe 
intended to he robbed.] — To snppo 
conviction under Larceny Act, 1 
8. 4, it is not necessary that 
wonndinff & robbery should be c 
mltted on the same person. — II 
WELI.S (1880), 5 Q. S. C. R. 18 
AUS. 


g. ProvocaHon.] — Throe prisoners 
were charged upon indictment with 


stealing money with violence & assault 
with intent to steal & use actual 
violence. Person assaulted while play- 
ing cards with prisonei’S was found 
cheating & that this led to the assault. 
The defence set up was provocation 
under Code, ss. 268 & 269, but judge 
directed jury that there was not 
evidence of provocation : — Held : that 
had been mlsdii'ected. — R. v. 
Nakayama, [1912] S. R. Q. 287.— 
AUS. 


PART XXXIV. SECT. 8, SUB-SECT. 1. 

10,450 i. Threat to prosecute . ) — Where 
applts. believing that V. had forged an 
order on them for goods to the value of 
£4 extorted from him under threat of 
prosecution, a promissory not© for 
£40 which was Bubsoquently repudiated 
by V . : — Held : applts. had rightly 
been found guilty of attempting to 
commit the crime of extortion. — R. v. 
Ricuaiipson (1913), C. P. D. 207. — 
S. AF. 
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had inf ormed the parties the prosecution must be 
earned on by the public officer, & requested B. to 
write to him, & he would make the best terms in 
stopping it,’* without averring that B. had been 
guilty of any offence for which such prosecution 
would lie, & when A. did not actually extort any 
money ; — Held : bad ; for the bare threat was too 
weak to extort money, &; therefore was no offence 
at common law. — R. v. Southerton (1805), 6 East, 
126 ; 2 Smith, K. B. 305 ; 102 E. R. 1235. 


AnTwtaiwns Congd. R. v. Smith (1850), 14 J. P. 69 ; Re 
Woare, Re Solicitors Act, 1888. [1893] 2 Q. B. 439. Mentd. 
R. V. Crisp (1818), 1 B. & Aid. 282 ; Exp. Warren (1835), 
1 Har. & W. 113 ; Re Blake (1860), 3 E. & E. 34 ; Re 
Strong (1885), 53 L. T. 694. 


Sub-sect. 2. — Uiterino a Letter or Writing. 

See Larceny Act, 1910 (c. 50), s. 29 (1) (i) & (ii). 

10.452. What amounts to uttering — Dropping 
where likely to be found.] — R. v. Lloyd (1707), 
2 East, P. C. 1122. 

Annotations : — Refd. R. v. Williams (1843), 1 Cox, C. C. 16 ; 

Bradlangh v, R. (1878), 3 Q. B. D. 607. 

10.453. .] — Dropping a letter in a man’s 

way in order that he may pick it up is a sending 
it Ixim. The sending will be witlxin 27 Geo. 2, 
c. 15, though the party saw prisoner drop the 
letter, if prisoner did not tlunk the party knew 
liim, & intended he should nob. Though the 
contents may load the party to suspect who wrote 
the letter, this will bo no answer to the charge, 
unless it is shown that prisoner did not mean to ! 
conceal himself.- —R. v. Wagstaff (1819), Russ. & : 
Ry. 398, G. 0. R. j 

Amwtaiion:- -Folld. R. r. Griniwado (1841), 1 Car. & Kir- 

592. 

10.454. ,] — Affixing a letter, thrcaien- 

iiig to destroy j)rosecutor’s property, on a gale in 
a public highway near which prosecutor would be 
likely to pass from his house is some evid(^nce to go 
to the jury of a sending thereof. — R. v, Williams 
(1813), 2 L. T. O. 8. 213 ; 1 Cox, C. C. 10. 

10.455. — .] — Indictment under 4 Geo. 4, 

c. 54, s. 3, for sending a threatening letter to R. 

It was proved that G. dropped the letter in a 
public road near R.’s house, that A. found it & 
gave it to LC., who opened it, read it, & gave it to 
E., who showed it both to B. <fe R. : — Held : this 
was a sending within the statute. — R. v, Grim- 
WADE (1844), 1 Car. & Kir. 592; 1 Den. 30; 4 
L. T. O. S. 140 A ; 8 J. P. 098 ; 1 Cox, C. C. 85, 

C. C. R. 

10.456. Delivery through another.] — Semblc : 

sending a letter to A. in order that he may 
deliver it to B., is a sending within 27 Geo. 2, 
c. 15, if the letter be delivered by A. to B. — R. v. 
Paddle (1822), Russ. & Ry. 484, C. C. R. 

Amwtaiion : — Mentd. R. r. Burridgo (1840), 2 Mood. & R. 

296. 


10.457. Proof of writing & posting.] — R. v. 

Heming (1709), 2 East, P. C. 1110. 

Annotation Apld. R. V. Wagstaff (1819), Russ. & Ry. 398. 

10.458. Confession by prisoner of writing 

not sufficient.] — Prisoner was indicted for senctog 
a threatening letter. The only evidence against 
him was his own statement, that he should never 
have written it, but for G. : — Held : not sufficient. 
— R. V. Howe (1830), 7 C. & P. 268. 

10.459. Letter addressed to non-existent 

person.] — Where there is no person in existence 
of the pi^cise name which the letter bears as its 
address, ii is a question for the jury whether the 
party into whose hands it falls was really the one 
for whom it was intended. It is for the jtury to 
determine whether or not the letter is a threatening 
one. — R. V. Cabruthers (1844), 4 L. T. O. S. 179 ; 
1 Cox, C. C. 138. 


Sub-sect. 3. — Demanding with Menaces. 

A, The Demand, 

See Larceny Act, 1916 (c. 50), ss. 29 (1) (i) & 30. 
10,460. What amounts to a demand — Whether 
actuul demand necessary.] — An indictment on the 
7 Geo. 2, c. 21, for assaulting with intent to rob, 
must state that the assault was made with an 
offensive weapon or that a demand was made of 
money or goods. — R. v, Jackson & Randall 
(1783), 1 Leach, 207. 

10,461. Request with conditions.] — ^A bank- 
note is a valuable thing witliin the statuf/cs & is 
sufficiently demanded by signifying an intention 
to impute the crime of murder to tlio party from 
whom it is attempted to be obtained. 

A mere request such as asking charity without 
imposing any conditions would not come witliin 
the sense or meaning of the word “ demand,” bub 
here the demand was made under a threat that if 
it was not complied with the prisoner would 
publish a libel against the prosecutor, imputing 
to him the death of his master (Bulleu, J.). — 

R. V, Robinson (1790), 2 Leach, 719 ; 2 East, 

P. 0. 1110. 

Annotation : — Consd. R. v. Stader (1915), 85 L. J. K. B. 
1017. 

10.462. .] — On a charge of demanding 

money vdth menaces with intent to steal, the 
language used may be only a request ; ii need not 
necessarily be an explicit demand. A mere 
request for money, if unaccompanied by con- 
ditions, would not amount to a demand within 
Larceny Act, 1801 (c. 96) ; but it is for the jury 
to decide on the evidence before them whether 
there has been conduct amounting to a menace. — 

R. V. Studer (1915), 85 L. J. K. B. 1017 ; 114 
h. T. 424 ; 25 Cox, C. C. 312 ; 11 Cr. App. Rep. 
307, 0. 0. A. 

10.463. Offence committed though property 

is obtained.] — R. v, Norton, No. 10,433, ante. 

10.464. .] — R. V. Robertson, No. 9015, 

ante. 


PART XXXIV. SECT, 8, SUB-SECT. 2. 


h. What amounts to uttering. ] — ■ 
A letter, domancilng money with 
menaces should be an act tending to 
such letter being sent to or reaching the 
hands o( the person against whom the 
menaces are directed. — R. v. Crowe, 
[1906] V. L. R. 476.— AUS. 


k. 

9 L. 


.]- 

N. 333.- 


■R V. TRA.NCHART (1886), 

-CAN. 


1. .] — Circumstances in which 


sending letters threatening to ex- 
pose immoral conduct unless alleged 
promises to pay money were ful- 
filled held a i-elevant charge. — H.M. 
Advocate v. M‘ Donald & Laird 
(1879), 4 Couper, 268.— SCOT. 


PART XXXIV. SECT. 8, SUB- 
SECT. 3.— A, 

10,460 i. What amounts to a demand 
— Whether actual demand necessary .] — 


R. r. Tranohart (1886), 9 L, N. 333. 

—CAN. 

10,460 ii. .] — On a trial 

under an indictment for delivering a let- 
ter demanding property with menaces, 
the judge charged the jury that they 
might consider the letter as a demand, 
the delivery of the letter being proved, 
& no reasonable cause shown for the 
demand : — Held : a misdirection, & 
now trial ordered. — R. v. Collins 
(1896), 33 N. B. R. 429.— CAN. 
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Sect, 8 , — Extortion by (hreais: Svb-aect, 3, B., C* 

cfeD.] 

B, The Menaces. 

See Larceny Act, 1916 (c. 50), ss. 29 (1) (i) & 30. 

10.465. What amounts to menaces — Question for 
Jury.] — R, V. Cakruthers, No. 10,459, ante. 

10.466. .] — R. V. Studer, No. 10,462, 

ante. 

10.467. Sufiloient to overcome free act.] — 

R. V. Walton Ogden, No. 10,411, ante. 

10.468. Effect on mind of person 

threatened.] — (1) A letter sent to A., stating that 
the writer knows that persons, with whom he is 
in some way connected, intend to bum the 
premises of A., A that the writer can avert the 
catastrophe, if A. will give him a sum of money, 
but not otherwise, is a threatening letter within 
7 & 8 Geo, 4, c. 29, s. 8. 

(2) The rule, that a tlireat is not of a criminal 
character, unless it be such as may overcome the 
ordinary free will of a firm man, has reference to 
the general nature of the evil threatened, & not 
to the probable effect of the threat on the mind 
of the particular party addressed. — R. v. Smith 
(1850), T. & M. 214 ; 2 Car. & Kii*. 882 ; 1 Den. 
610 ; 19 L. J. M. C. 80 ; 14 J. P. 69 ; 14 Jur. 
92 ; 4 Cox, C. C. 42, C. C. R. 

Annotation : — Consd. R. v. Tomlinson, [1896] 1 Q. B. 706. 

10.469. Threat to impute adultery.] — Upon 
an indictment under Larceny Act, 1861 (c. 96), 
s. 44, for sending a letter demanding money, with 
menaces, & without reasonable or probable cause, 
it appeared that prisoner, who had been in prose- 
cutor’s employ, had afterwards set up in business 
for liimself, married, & become the father of 
children. There was no evidence of prosecutor 
having indulged in the slightest familiarity with 
prisoner’s wife, or of prisoner liaving at any time 
any ground to suspect that such had been the 
case,^ & prosecutor denied it ; but prisoner sent 
to him letters imputing to prosecutor adultery 
with his wife, & that he was father of one of his 
children ; & stating that many a man would have 
sent a bullet through him, & that he was to refund 
£44, etc. The judge left to the jury whether the 
meaning of the letters was to demand a sum of 
money, & to menace to charge him with adultery, 
or to send the child to prosecutor’s house ; & 
whether there was any reasonable or probable 
cause for the demand of the money, or for any of 
the charges — on all of wliich questions they found 
against prisoner, & found him guilty ; — Held : 
the letters implied a threat either of bodily 
violence, or to charge prosecutor with adultery. 


or to send the child to his house, &> the convictioii 
was right. — R. v. Chalmers (1867), 16 L. T. 363 ; 
15 W. R. 773 ; 10 Cox, C. C. 460, C. C. R. 

Annotation: — ^Retd. R. r. Dymond, [1920] 2 K. B. 260. 

10.470. Threat to charge with misconduct.] 

— The words “ without any reasonable &> probable 
cause ” in 7 & 8 Geo. 4, c. 29, s. 8, must be taken to 
apply to the state of prisoner’s mind at the time 
oi making the demand ; & the jury must look at 
all the circumstances for the purpose of deciding 
whether at that time prisoner bond fide believed 
that she had reasonable cause. 

Threatening to expose a cleigyman who had 
had criminal intercourse with ^ woman in a house 
of ill-fame, in liis own church & village, falls 
within the meaning of the word “ menaces ” used 
in above statute. — R. v. Miard (1844), 1 Cox, 
C. C. 22. 

Annotations: — ^Dbtd. R. v. Dymond, [1920] 2 K. B. 260. 

Reid. R. V. Chalmers (1867), 15 W. R. 773 ; Alien v. Flood. 

[1898] A. C. 1. 

10.471. .] — In order to constitute the 

offence of sending a letter demanding money with 
menaces within Larceny Act, 1801 (c. 96), s. 4, 
it is not essential that the “ menace ” should he 
a threat of injury to the person or property of 
prosecutor, or a threat to accuse him of a crime ; 
the offence may be committed if there be a threat 
to accuse him of misconduct not amounting to an 
offence against the criminal law. — R. v. Tomlinson, 
[1895] 1 Q. B. 706 ; 64 L. J. M. C. 97 ; 72 L. T. 
155 ; 43 W. R. 544 ; 11 T. L. R. 212 ; 39 Sol. 
Jo. 247 ; 18 Cox, C. C. 75 ; 15 R. 207, C. C. R. 

Anjwtaiions : — Consd. R. v. Boyle & Merchant, [1914] 3 

K. B. 339 ; R. v. Wyatt (1921), 91 L. J. K. B. 402. Refd. 

Allen r. Flood. [1898] A. V, 1. 

10.472. Threat to imprison.] — R. v. 

Robertson, No. 9615, ante. 

10.473. Threat to expose to legal process.] 

— R. V. Walton & Ogden, No. 10,411, ante. 

10.474. Threat to burn.] —It is a sufficient 

overt act to render a person liable to be found 
guilty of attempting to set lire to a stack, under 
9 & 1 0 Viet. c. 25, s. 7, if he go to the stack with the 
intention of setting lire to it, & light a match for 
that purpose, but abandons the attempt because 
he finds that he is being watched. Where prisoner 
demanded a shilling from prosecutor, &, on being 
refused, became abusive, <fc threatened to burn up 
prosecutor & then proceeded to make the att-empt 
above described : — Held : prisoner was liable to 
be indicted for demanding money by menaces 
under 7 WUl. 4 & 1 Viet. c. 87, s. 7. — R. v. Taylor 
(1859), 1 F. & F. 511. 

1 0.475. Threat to Injure property.] — Applts. , 


PART XXXIV. SECT. 8, SUB- 
SECT. 3.~B. 

m. What amounts to menaces.] — R. 
V. Tranchart (1886), 9 L. N. 333. — 

CAN. 

n. .] — The test is whether 

the menace was sneh as a firm & 
prudent man might & ought to have 
resisted. — R. v. McDonald & Vander- 
BERG (1892), 8 Man. L, R. 491. — CAN. 

o. Threat to accuse of adul- 

tery.] — Throe panels convicted upon a 
charge of conspiring & attempting to 
extort money from any of the lieges, 
& more especially from a clergyman 
by falsely accusing or threatening 
publicly to accuse him of fornication 
or of adultery as also the attempting 
to extort money all as aforesaid, & 
sentenced to 15 & 18 months* Imprison- 
ment respectively. — H.M. Advocate 
V. Robertson, Corner & Kinloch 
(1842), 1 Broun, 295.— SCOT. 


10,465 i. Question for jury. ] — The 

prisoner was convicted under Criminal 
Code, 1892, s. 404, of having demanded 
money of the prosecutor with menaces 
with intent to steal the same, & a case 
was reserved for the opinion of the ct. 
on the question, whether the evidence 
was sulflcient to prove the crime 
charged. I’iisoner had demanded $75 
from the prosecutor under throat of 
having him prosecuted lor an infraction 
of Liquor License Act : — Held : (1 ) any 
menace or threat that comes within 
the sonse of the word menace in its 
ordinary meaning, proved to have been 
made with the Intent to steal the thing 
demanded would bring the case within 
Criminal Code, s. 404, & it need not bo 
one necessarily of a character to excite 
alarm, hut it would bo sufficient if it 
were such as would be likely to affect 
any man In a sound & healthy state 
of mind; (2) the question whether 
there is an intention to steal the money 


demanded is one of fact. — R, v. 
Gibbons (1898), 12 Man. L. R. 154. — 

CAN. 

p. Threat to accuse of crime .] — 

Prisoner was charged, under Criminal 
Code, s. 453 (c), with attempting 
to extort money by threatening to 
accuse one of a crime : — Held : the 
letter written by prisoner upon which 
the charge was based did not contain 
a “ threat ” or “ menace ** ; & 

prisoner was discharged. — R. v. Hatch 
(1011), 17 W. L. R. 238.— can. 

Q, May be by xvriiing.] — 

Prisoner picked up a letter, damp & 
ungummed. I’kis letter contained im- 
portant information, which. If pub- 
lished, would upset certain busiuess 
arrangements. Prisoner read the 
letter, & afterwards wrote anony- 
mously to the addressee demanding a 
sum of money for the letter, Sc threaten- 
ing to send copies of the letter to 



Pabt XXXIV.— Offences against 


partly through an agent, made threats to the 
chairman of a co. that attacks upon the co. would 
be published in a paper, which would have the 
effect of reducing the market price of the shares, 
& the agent demanded payment of £600 in gold 
as the price of refraining from such attacks : — 
Held : applts. could properly be convicted under 
Larceny Act, 1861 (c. 96), s. 45. — B. v, Boyle & 
Merchant, [1914] 8 K. B. 339 ; 83 L. J. K. B. 
1801 ; 111 L. T. 638 ; 78 J. P. 390 ; 30 T. L. R. 
621 ; 68 Sol. Jo. 673 ; 24 Cox, C. C. 406 ; 10 
Cr. App. Rep. 180, C. C. A. 


Annotations: — Consd. R. r. Wyatt (1921), 91 L. K. B. 
402. Mentd. Perkins v. Jeliory, [1915] 2 K. B. 709 ; 
U. V. Armstrong, [1922] 2 K. B. 555. 


10,476. Offer to prevent injury contemplated 

by others.] — An anonymous letter stated, that the 
writer had overheard certain persons agree 
together to do an injury to the person or property 
of prosecutor, to whom the letter was sent ; & 
that if thirty sovereigns were laid m a particular 
place, the writer would give such information as 
would frustrate the attempt ; — Held : this was 
not a tlireatening letter within 7 & 8 Geo. 4, c. 29, 
s. 8. — R. V, PiCKFORD (1830), 4 C. & P. 227. 

Annotations: — Consd. R. v. Carruthers (1844), 4 L. T. O. S. 

179 ; R. V. Smith (1850), 4 Cox, C. C. 42. 


10.477. .] — R. V, Smith, No. 10,468, 

ante, 

10.478. Ambiguous letter — Evidence of meaning 
to prosecutor.] — Prisoner had sent prosecutor a 
letter, the language of which was ambiguous r 
Held : prosecutor might be asked what appeared 
to him to be the meaning of the letter. 

Evidence is admissible to show that, under the 
particular circumstances, the words in such a letter 
had not their ordinary meaning, but the meaning 
imputed to them upon the record, & therefore the 
witness might be asked whether he understood 
the meaning to be that which the record imputed, 
— R. V , Henry (1850), 4 Cox, C. C. 213. 


C. Reasonable or Probable Cause, 

10,479. Defence of honest belief.] — R. v, Miard, 
No. 10,470, ante. 


10.480. .] — It is no defence to an 

ment charging prisoner with utteriM, knowli^ 
the contents thereof, a letter demandn^ of the 
prosecutor money with menaces, & without any 
reasonable or probable cause, contrary to the 
Larceny Act, 1916 (c. 60), s. 29, sub-s. 1, t^t 
prisoner honestly believed she had a reasonab e 
or probable cause for making the de^na.— 
R. V, Dymonr, [1920] 2 K- 260 ; 

876 ; 123 L. T. 336 ; 84 J. P. 103 ; 36 T. L. R. 
421 ; 64 Sol. Jo. 571 ; 26 Cox, 0, 0. 621 ; 15 

Cr. App. Rep. 1, C. C. A. 

10.481. Applies to money demanded — Not to 

accusation.]-— The words “ without any reason- 
able & probable cause,” in 7 & 8 Geo. 4, c. 29, s. o, 
concerning sending threatening letters, etc., apply 
to the money demanded, & not to the accusation 
threatened to be made. — R. v, Hamilton (1o4o), 
1 Car. & Kir. 212. 






D. Intent to Steal, 

10.482. Unsuccessful demand.] — (1) If a person 
with menaces demand a sum of money of another, 
& that other does not give it to him because he h^ 
it not with him, this is a felony within 7 & 8 Geo. 4, 
c. 29 s. 6. 

* (2) But if the person demanding the money 
knows that the money is not then in the possession 
of the party, & only intends to obtain an order 
for the payment of it, it is otherwise, R. v, 
Edwards (1834), 6 C. & P. 615. 

10.483. Successful demand,] — R. v, Walton & 
Ogden, No. 10,411, ante. 

See, now, Larceny Act, 1916 (c. 50), s. 30. 

10.484. Demand to execute valuable security.] — 
R. V.’ Edwards, No. 10,482, ante. 

10.485. .]—R‘ Edwards, No. 10,377, 

ante. 

See, now. Larceny Act, 1916 (c. 50), s. 29 (2). 

10.486. Completed larceny no defence.] — R. v, 
Robertson, No. 9615, ante. 

10.487. Demand of money as price of refraining 
from injury to property.]— R. v, Boyle ^ 
Merchant, No. 10,475, ante. 


Interested persons unless his demand 
was compiled with. A further letter 
& postcard reiterated the threat : — 
7/e/d ; prisoner was rightly convicted 
under Crimes Act, 1908, 8. 268 ; the 
word “ menace ” in the section means 
“ threat,’* & a “ threat ” can be con- 
voyed as well by writing as by word of 
mouth.— R. V. Hake (1910), 29 

N. Z. L. R. 041.— N.Z. 

PART XXXIV. SECT. 8, SUB- 
SECT. 3.~-C. 

10,4791. Defence of honest belief .] — 
Prisoner was tried on an information 
charging him with having sent a letter 
to M. demanding money of him with 
menaces & without reasonable or 
probable cause. Prisoner & M. had 
boon playing at some game with dice, 
6c that prisoner having afterwards 
ascertained as he alleged that the dice 
used were loaded, demanded back the 
money which ho had lost, threatening 
a prosecution for fraud if the de- 
mand was not compUod with : — Held : 
prisoner on hJs trial for the oftonco of 
Bonding the letter was entitled to show 
that the demand Itself was made in 
good faith, & for that purpose to prove 
that the prlaoner had been so defrauded 
or that at least, he had probable grounds 
for so believing. — R. v. Nicholson 
(1868), 7 N. S. W. S. C. R. 155.— AUS. 


10,479 ii. .]— To entitle a pris- 
oner to be acquitted on a charge under 
sect. 1 13 of “ sending a letter demand- 
ing money with menaces & without 
any reasonable & probable cause ” the 
jury should find that in their oi)imon 
there was reasonable & probable cause 
for the demand, & that the prisoner 
honestly believed that it w'as a Proper 
demand. — R. v. Crang (1903), 29 

V. L. R. 28,— AUS. 

10,481 i. Applies to money demanded 
— I^ot to accusation.] — The words 
“ without reasonable or probable cause 
in 32 & 33 Viet. c. 21. s, 43, D., apply 
to the money demanded, & not to the 
accusation threatened to be made. 

R. V. Mason (1874), 24 C. 1. 58. 
CAN. 


10,481 ii. 

(1903), 29 V. L. R. 28, 


.]— K. V . Crang 

—AUS. 


PART XXXIV. SECT, 8, SUB- 
SECT. 3.— D. 

■ . Demand of money due, ] — Demand - 
with menaces money actually 
D, is not a demand with intent 
steal, under 4 & 5 Viet. c. 25. 
11. — R. V. Johnson (1857), 14 
C. R. 569.— CAN. 


8. 


R. r. Gibbons (1898), 12 


^aii. L. R. 154.— CAN, 

10 ,48 3 i . S uecessfu I demmi d . ] — D ef t . 
vas convicted of an offence against 
IJriminal Code, 1892, s. 404. Deft, 
vent, as agent for others, to com- 
ilainant’s abode to collect a debt from 
lim; & deft, threatened to have 
jomplainant arrested if he did not pay 
he debt ; deft, then demanded certain 
roods, part of wliich had been sold to 
jomplalnant by deft.’s principals, im 
iccount of which the debt accured, 
>ut upon which they had no 
jharge ; & complainant, being fnght- 
)ned by the thieats 6c conduct of deft., 
acquiesced in the demand for the 
roods, part of which deft, took away 
ifc delivered to his principals, who 
hcmselves took the remainder - 
^ield : there was no evidence of intent 
o steal. — K. r. Lyon (1898), 29 O. R. 
t97.— CAN. 

t. Demand of (foods not in house 
it time.] — The demand of a gun from 
»wmcr’8 mother in the house of own^, 
vhere his mother lived, la sufficient to 
mpport an Indictment for demanding 
)roperty with intent to steal, althoi^h 
:he gun was not in the house or in the 
nother’s possession at the time of the 
lemand.— R. v. M’Bennkt (1833), 
Jobb, Cr. & Pr. Cas. 148.— IR. 
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Sect. 8. — Extortion hy threats: Svb-sect. 4, -4., i?. 

Sub-sect. 4. — Threatening to Accuse op 

Crime. 

A. The Threats to Accme. 

See Larceny Act, 1916 (c. 50), s. 29 (i), (ii) & (iii). 

10»488. Meaning of threat — A question for Jury.] 

— An indictment charging that a prisoner “ dia 
feloniously & maliciously with intent to extort 
money, charge & accuse B. with having committed 
the horrible & detestable crime, etc., &; feloniously, 
etc., menace &; threaten to prosecute the said B., 
etc.,” is not good under 4 Geo. 4, c. 54, s. 5. 

But if the indictment follow the statute, & the 
evidence be of a threat to prosecute, the judge 
will leave it to the jury to say whether that was 
not a threatening to accuse. — R. r. Abgood (1826), 
2 C. & P. 436. 

10.489. .] — On the trial of an indict- 

ment for accusing a pei'son of an unnatural crime 
"with intent to extort money, evidence of declara- 
tion made by him on a former occasion, that he 
had obtained money from a gentleman by threat- 
ening to accuse him of an unnatural crime, was 
held admissible. Prisoner was proved to have 
made the accusation in these words, “ 1 charge this 
man with indecently assaulting me ” : — Held : 
it was a question for the jury, taking into con- 
sideration prisoner’s conduct throughout the 
transaction, whether by those words he did not 
mean to allege that prosecutor had solicited him 
to the commission of an unnatural offence. — 
R. r. CoorER (1849), 13 J. P. 316 ; 3 Cox, C. C. 
547. 

Annotations: — ^Distd. K. v. McDonald (1850), 14 J. P. CSO. 

Consd. R, V. Bond, [1900] 2 K. B, 380. 

10.490. '.]■ — On the charge of threat- 
ening to accuse of an infamous crime, where the 
charge made by prisoners was one specilically of in- 
decent assault : — Held : it was for the jury to take 
into their consideration, not only the charge itself, 
but the conduct of j)risoners generally, for the 
purpose of deciding w'hat was the nature of the 
accusation they intended to prefer. — R. v. 
Bkaynell & Wren (1850), 14 J. P. 657 ; 4 Cox, 
C. C. 402. 

10.491. May be Inferred from conduct or 

declarations of accused.] — Where a prisoner is 
indicted for feloniously sending a letter tlireatening 
to accuse prosecutor of an infamous crime with 
intent to extort money ; both the threat & the 
intent may be inferred, even against the declara- 
tions of prisoner at the time, & in the absence of 
express proof, from the letter itself, from his 
previous & contemporaneous & even his subsequent 
conduct & expressions to third parties. — R. v. 
Menage (1862), 3 F. & F. 310. 

10.492. “,] — On the trial of an indict- 

ment for threatening to accuse a person of the 
abominable crime, etc., with intent to extort 
money, the jury need not confine themselves to 


the consideration of the expressions used before 
the money was given, but may, if those expressions 
are equivocal, connect with them what was after- 
wards said by prisoner when he was taken into 
custody. — R. V. Rain (1837), 8 0. & P. 187. 

10.493. .] — On an indictment for 

sending a threatening letter, prisoner’s declara- 
tions of the meaning of the letter are admissible 
evidence. — R. v. Tucker (1826), 1 Mood. C. C. 
134, C. C. R. 

10.494. Nature of threat — ^Must be to accuse — 
Threat to procure witnesses against man already 
charged not sufficient.] — Threatening to procure 
witnesses to support a charge is a different thing 
from threatening to accuse. — R. v, Giix (1827), 
I Lew. C. 0. 305. 

10.495. Not necessarily before Judicial 

tribunal.] — Threatening to accuse under 7 & 8 
Geo. 4, c. 29, s. 7, need not be a threat to accuse 
before a judicial tribunal, a throat to charge 
before any third person is enough. — R . v, Robinson 
(1837), 2 Mood. & R. 14, N. P. 

10.496. To accuse son of prosecutor.] — 

Prisoner threatened A.’s father that he would 
accuse A. of having committed an abominable 
offence upon a mare, for the purpose of putting 
off the mare & forcing the father, under terror 
of the threatened charge, to buy &. pay for her 
at prisoner’s price : — Held : prisoner was guilty 
of threatening to accuse, with intent to extort 
money. — R. v. Redman (1865), L. R. 1 0. C. R. 
12 ; 35 L. J. M. 0. 89 ; 13 L. T. 303 ; 11 Jur. 
N. S. 900 ; 14 W. H. 56 ; 10 Cox, C. C. 159, C. C. R. 

10.497. Guilt of person threatened immaterial.] 
— R. V. Gardner, No. 10,432. ante. 

10.498. .] — On an indictment for demand- 
ing money with menaces, it is immaterial that tlie 
prosecutrix is guilty of the crime of which prisoner 
threatens to accuse her. If he abuses the process 
of the law, by extorting money thereby, he is 
guilty. — R. V. iluMPHKEYS (1850), 14 J. P. 467. 

10.499. .]■ — On the trial of an indictment 

for threatening to ai cuse of an infamous crime in 
order to extort money, the guilt or innocence of 
the party threatened is immaterial. — R. v. 
Cracknelb & Walker (1866), 10 Cox, C. C. 408. 

10.500. May affect Intent.] — Whether the 

crime of wdiich prosecutor was accused by prisoner 
was actually committed is not material in this, 
that prisoner is equally guilty if he intended by 
such accusations to extort money ; but it is 
material in considering the question, whether, 
under the circumstances of the case, the intention 
of prisoner was to extort money or merely to 
compound a felony. — R. v. Richards (1868), 11 
Cox, C. C. 43. 

/?. The Crime, 

See Larceny Act, 1916 (c. 50), s. 29 (i), (ii) & (iii). 

10.501. Nature of crime.] — R. v. Norton, No. 
10,4^, ante. 


PART XXXIV. SECT. 8, SUB- 
SECT. 4.— A. 

a. Meaning of threat.] — The word 
“ accuses ** in Criminal Code, s. 405, 
providing lor the jiunishment of any 
one who, with intent to extort or gain 
anything from any person, accuses 
that person or any other person of 
certain offences, includes the accusing 
of a person by laying an Information 
imder Criminal Code, s. 558. — R. r. 
Kempel (1900), 20 C. L. T. 176 ; 31 
O. R. 631.— CAN. 

b. Nature of threat — Must he for 
communicaiio7i — Or for influencing wind 


of person.] — The throat referred to in 
Penal Code, s. 603, must be a threat 
communicated, or uttered with the 
intention of its being communicated, 
to the person threatened for tht) pur- 
pose of Influencing bis mind. — Gunga 
C uuNDEK Sen v. Goub Chundeh 
Banikya (1888), 1. L. R. 16 Calc. 671. 
— IND. 

PART XXXIV. SECT. 8, SUB- 

4.— B. 

10,501 i. Nature of crime.] — A crime 
punishable by law ^th Imprisonment 
for a term not less than seven years 


means a crime, the minimum pimlsli- 
mout for which is seven years ; &, as 
no minimum term is presoribod for the 
crime of abortion, sending a letter 
threatening to accuse a person of that 
crime is not a felony within R. 8. C., 

c. 173, 8. 3. — R. V. PoppLEWELL (1890), 
20 O. R. 303.— CAN. 

10,501 11. .] — Information was 

laid before the stipendiary magistrate 
of the city of H, charging deft, with 
writing a letter threatening to accuse 
M. of soiling liquor In violation of the 
provisions of the Nova Scotia Liquor 
License Act, with intent to extort 
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10,502. .] — B. V. Middleditch (1845), I 

x, 0. 0. 313, 0. C. B. 

-.1 — B. V, Cooper, No. 10,489, ante. 
— B. V. Braynell & Wren, No. 


Ben. 92 ; 2 Cox, 0. 0. 313, 0. C. B. 

10,508. — ■ “ 

10,604. ~~ 

10,490, ante. 

10,505. -,] — B. V. On^GANNON (1899), 63 


J. P. Jo. 457. 


C. The Intent. 


10,506. Former law.]— A letter threatening to 
accuse a person of an unnatural crime unless he 
re-delivers to the writer a promissory note which 
he had before given him in discharge of a debt, 
is not within 30 Geo. 2, c. 21, which makes it an 
offence to write a threatening letter with intent 
to extort ** money, goods, w^ares, or merchandises.’* 
— B. V . Major (1796), 2 Leach, 772, C. 0. B. 

10,607. Proof of intent — Conduct & declarations 
of accused.] — B. v. Menage, No. 10,491, ante. 

10.508. On other occasions.] — B. v. 

Cooper, No. 10,489, ante. 

10.509. -.] — On the trial of an 
indictment for threatening to accuse prosecutor 
of an infamous crime with intent to extort money, 
it was proved that prisoner had gone up to prose- 
cutor & said to him, “ If you do not give me a 
sovereign I will chpge you with an indecent 
assault ” : — Held : inasmuch as, if the jury 
believed that such language liad been used by 
prisoner, the intent was manifest, evidence for the 
prosecution tending to show that prisoner had 
made a similar charge two years before ought not 
to be admitted. — B. v. M‘Donau) (1850), 14 J. P. 
689 ; sub nom. B. v. McDonnell, 5 Cox, C. C. 
153, C. C. B. 

10.510. Effect of prosecutor being guilty of crime 
alleged,] — B. v. BiciiAKDS, No. 10,500, ante. 


Sub-sect. 5. — Threats to Publish Libel. 

See Larceny Act, 1916 (c. 50), s. 31. 

10.511. “ Threats ” not conffned to written words 
— Subsequent conduct.] — In Larceny Act, 1910 
(c. 50), s. 31, “ threaten ” is not confined to widtten 
words. Conduct subsequent to spoken words 
may amount to a threat, even if the words are 
not addi'ossed to the aggrieved person. — B. v. 
Wyatt (1921), 91 L. J, K. B. 402 ; 80 J. P. 20 ; 
38 T. L. B. 118 ; 06 Sol. Jo. 143 ; 10 Cr. App. 
Bep. 57, C. C. A. 

10.512. Intent to extort — Express demand not 
necessary,] — On an indictment for threatening 
to publish “ certain matter with intent to extort 
money,” it is not necessary that the matter should 
bo libellous*. An intent to extort money may be 
implied from the circumstances, & does not 
require an express demand of money. But, if 
it appears that the object is to compel the delivery 
of accounts of moneys honestly believed to be due 
&: owing, there is no evidence of the intent. The 
publication of a placard, stating that prosecutor 
IS indebted in a large sum, & offering it for sale, 


is not necessarily libellous ; &, at all events, the 
judge cannot withdraw it from the jury on the 
general issue, but must leave it to them, reserving 
for a motion in arrest of judgment, the question 
whether the words could possibly be libellous. — 
B. V. CoGHLAN (1865), 4 P. &: P. 316. 

10.513. Intent to procure office — Question of 
intent for Jury — Motive immaterial.] — Upon a 
charge under Libel Act, 1843 (c. 90), s. 3, against 
P., the editor of a newspaper, it was sought to 
give evidence as to the motives which prompted 
the editor to write the letters, the subject, of the 
charge : — Held : this evidence was inadmissible ; 
whether the letters did or did not amount to “ a 
threat to publish or a proposal to abstain from 
publishing any matter or thing . . . with intent 
to procure for any person an appointment or office 
of profit ” within the meaning of the Act was a 
question for the jury & the jury must decide this 
from the language of the letters themselves ; the 
motives of the person proved to have written 
them being immaterial to the charge. — B. v. 
I^AISTBD (1909), 22 Cox, C. C. 5. 

10.514. Offering to prevent publication — Offer to 
prevent criminal proceedings not sufficient.] — A 
count charged deft, with a conspiracy, by false 
pret^ces & subtle means devices, to extort 
from E., one sovereign, to cheat &> defraud him 
thereof, the evidence failed to prove that deft, 
employed any false pretence in the attempt to 
obtain the money ; — Held : so mucli of the count 
might be rejected as surplusage, & defts. 
convicted of the conspiracy to extort & defraud. 

Counts under Libel Act, 1843 (c. 96), s. 3, 
charging defts. with unlawfully offering to prevent 
the publishing, & with threatening to publish, 
certain matters touching prosecutor, with intent 
to extort money : — Held : Not supported by 
evidence that defts. attempted to obtain the money 
by leading prosecutor to believe that an informa- 
tion would be laid against him by one G. for an 
offence relating to the post-horse duties, & that 
they had the means of preventing the proceedings, 
& would prevent it on being paid a sum of money. 
~B. r. Yates (1853), 6 Cox, C. C. 441. 

Annatation : — ^Refd. R. v. Wyatt (1921), 91 L. J. K. B. 402. 

10.515. “Matter or thing” — Need not be libel- 
lous.] — R. V, CoGiiLAN, No. 10,512, ante. 

10.516. Libel on corporation — Not within Libel 
Act, 1843 (c. 96), s. 3.] — Publishing a libel upon a 
corpn. with intent to extort money from it is not 
an offence within above Act. — B. v. McLaughlin 
(1850), 14 J. P. 291. 


Sect. 9.— BURGLARY. 

Sub-sect. 1. — Breaking and Entering. 

A. In General. 

10,517. Breaking & entering essential.] — Indict* 
ment for “ burglariously breaking open a church 
by night to steal the goods of the parishioners ” 


money. On motion for a writ of 
prohibition to prevent the magistrate 
from, trying the information : — Held : 
dismissing the motion, that the word 
“ olTenco,** as used in tho Criminal 
Code, B. 406, applies to offences 
against provincial as well as Dominion 
Acts, & Is not confined to offeDccs 
against the Code. — K. e. Dixon (1892), 
28 N. 8. R. 82.— CAN. 

10,601 ill. .1 — R. V . Cornell 

(1904), 6 Terr. L. R. 101.- CAN. 

10,501 iv. *. ] — It was proved that 


prisoner, a detective, went to a person 
& told him that ho had a warrant 
against him for buggery, & he would 
get ten years for it, & the Government 
would take his property, but if he 
liked to give him J&300 he would make 
it all right.. As a matter of fact, no such 
warrant was in existence : — Held : 
evidence on which a Jury could 
properly find that tho prisoner had 
accused & threatened to accuse the 
person addressed, within Larceny Act, 
1867, s. 47.— R. V . Kirby (1896), 15 
N. Z. L. R. 66.— N.Z. 


PART XXXIV. SECT. 9, SUB- 
SECT. 1.— A. 

10,517 i. Breaking entering essen- 
tial. 3 — To sustain an indictment for bur- 
glary there must be a breaking of the 
house, either actual or constructive ; 
& an entry effected imder false pre- 
tences will amount to a constructive 
breaking, provided such entry has been 
actually obtained by those false 
pretences. — R. t?. Finnucanr (1837), 
Craw. & D. Abr. C. 1. — IR. 

0 . Time of breaking d: entering — 
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is bad, for want of the words “ & entering ” ; but 
it is burglary. — Anon. (1664), 1 Dyer, 99 a ; 73 
E R. 216. 

10,618. .] — Bayne's Case (1594), Poph. 84 ; 

79 E. R. 1196. 

10.519. .] — There must be both a breaking 

&; an entering to constitute burglary ; & the 

breaking must bo such as will afford the burglar 
an opportunity of entering so as to commit the 
intended felony. — R. v. Hughes (1785), 1 Leach, 
406. 

10.520. .] — On an indictment for burglary, 

it was proved the legs of prisoner were seen hanging 
aboiit a foot from the ground, from a window, &> 
no other part of his body was visible till he jumped 
down & ran away : — Held : t hough it appeared 
there was a hole broken in the window large 
enough to admit a man’s head <fe shoulders, there 
was no evidence to show that there had been any 
actual entry, no property being lost. — R. v. Meal 
(1848), 11 L. T. O. S. 250 ; 3 Cox, C. C. 70. 

10.521. .] — It is not sufQcient to constitute 

the offence of burglary that there was an entry 
without the breaking of the outer door, &; a 
breaking Avithout an entry of an inner one. — 
R. V, Davis (1854), 6 Cox, C. C. 369. 

10.522. On different nights.] — Prisoner broke the 
glass of prosecutor’s side door on Friday night, 
wdth intent to enter at a future time, & actually 
entered on Sunday night : — Held : burglary, the 
breaking & entering, being both by night, & the 
breaking being with intent afterwards to enter. — 
R. V. Smith (1820), Russ. & Ry. 417, 0. C. R. 

10.523. .] — A room door was latched & 

prisoner lifted the latch & entered the room & 
concealed hmself for the purpose of committing 
a robbery there, which he afterwards accom- 
plished : — Held : burglary. 

In burglary, where the breaking is one night, & 
the entry the night after, a i)erson present at the 
breaking, though not present at the entering, is in 
law guilty of the whole offence. — R. v. Jordan 
(1830), 7 C. (fe P. 432 ; 3 Nev. & M. M. C. 443. 

Annotations: — Consd. K. v. Tuckwell & Perkins (1841), 

Car. 8c M. 215. Mentd. Saqui & Lawrence v. Steams 

(1910), 103 L. T. 583. 

10.524. Breaking without entering — Property 
given in fear.] — ^Anon. (prior to 1557), 1 Hale, 
P. 0. 5.55 ; 2 East, P. C. 490. 

Annotation :■ -Retd. R. v. Rust & Ford (1828), 1 Mood. C. C. 

183. 

10.525. Attempted burglary.] — R. v. Simp- 
son & Kerrison (1851), 3 Car. & Kir. 207 ; 15 
J. P. 246. 

10.526. •] — Prisoner was indicted for 

breaking & entering a shop, with intent to commit 
felony, which, by Larceny Act, 1861 (c. 96), s. 57, 
is made felony. He was seen upon the roof, where 
a hole was found broken in ; but there was no 
evidence of his having entered the building. The 
jury were directed that if they thought he broke 
the roof with intent to enter the shop & steal, 
they miglit find him guilty of misdemeanour in 
attempting to commit that felony, & they found 
him guilty of the misdemeanour : — Held : the 
conviction was right. — R, v. Bain (1862), Le. & Ca. 
129 ; 31 L. J. M. C. 88 ; 5 L. T. 647 ; 26 J. P. 
84 ; 8 Jur. N. S. 418 ; 10 W. R. 236 ; 9 Cox, C. C. 
98, C. C. R. 


10.527. -.1 — An attempt to commit a 
burglary may be established on proof of a breaking 
with intent to rob the house, although there be no 
proof of an actual entry. — R. v. Spanner (1872), 
12 Cox, C, C. 155. 

10.528. Time of breaking & entering — After nine 
o’clock — Evidence.] — Where the only evidence 
that the breaking took place after nine o’clock 
was, that a little before nine the church was 
securely locked, an acquittal was directed. 

The onus of proving that the breaking occurred 
after nine o’clock, so as to merge the misdemeanour 
in the felony, lies upon prisoner. 

In indictments for burglary, it is not usual, 
in alleging the intent to steal, to specify ownership, 
but merely to state the intent to be to steal the 
goods then being in the dwelling-house (per Cur.). 
— R. V, Nicholas & Page (1845), 1 Cox, C. C. 218. 

10.529. Statement of time In indictment.] — 

In an indictment for burglary, it is sufficient to 
allege that prisoners burglariously broke & entered 
a dwelling-house, without any further allegation of 
time. — R. v, Thompson (1847), 10 L. T. O. S. 251 ; 
2 Cox, C. C. 377. 

10.530. Burglary in a church — ^Time of.] — 

Burglary may be committed in a church at 
common law. But as in the case of a house, it 
must be between nine at night &> six in the morning. 

To warrant a conviction for breaking &> entering 
a church under 7 & 8 Geo. 4, c. 29, s. 10, there 
must be a stealing therein of some chattel. Stealing 
a fixture will not be sufficient. But if the stealing 
fixtures is averred in such count, prisoner may be 
convicted simply of stealing lixtures fixed to a 
building under sect. 44 of the Act. — R. v. Baker 
(1849), 13 J. P. 429 ; 3 Cox, C. C. 581. 

B, Breaking, 

(a) Actual Breaking, 

10.531. Sufficient for entry.] — R. v, Hughes, 
No. 10,519, ante, 

10.532. Part of dwelling-house — Door in outer 
fence.] — A door which only forms part of the 
outward fence of the curtilage, & opens into no 
building, but into the yard only, is not such a part 
of the dwelling-house as that the breaking thereof 
will constitute burglary.— R. v, Bennk^ft (1815), 
Russ. & Ry. 289, C. C. R. 

10.533. Area gate.] — An area gate, opening 

into the area only, is not part of the dwelling-house, 
so as to make the breaking tliereof burglary, if 
there is any door or fastening to prevent persons 
in the area from entering the house, although 
such door or fastening may not be secured at the 
time.— R. v, Davis (1817), Russ. & Ry. 322, C. C. R. 

10.534. Shutter box outside.] — A shutter 

box partly projected from a house, &; adjoined 
the side of the shop window, which side was 
protected wooden panelling, lined with iron : — 
Held : the breaking & entering the shutter box 
did not constitute burglary. — R, v, Paine & 
Cooper (1834), 7 C. P. 135. 

10.535. Windows — Breaking window-pane.] — It 
is a sufficient breaking to constitute the crime of 
burglary, if the party breaks a pane of glass of a 
window & puts his hand in for the purposefof 
opening the shutter, though he cannot succeed 
in doing so. — R. v, Perkes (1824), 1 C. & P. 300. 

10.536. .] — A. was charged with 


Evidence,] — R. v, Richardson & 
MORASH (1922), 65 D. L. R. 122 ; 36 
Can. Crim. Caa. 113, — CAN. 

d. After nine in evening.] — 


Indictment for burglary & larceny. 
The charge of burglary was abandoned, 
the transaction having token place 
before the hour of nine in the evening. 


— R. V, Blaokburne (1841), 2 Craw. 
&: D, 188 : 1 Leg. Rep. 170, — 

IB. 
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breaJdi^ into the house of K. & stealing the goods 
ol M. It was proved by M. that K. had taken the 
house, & that M., who lived on his property, 
earned on the trade of a silver-smith for the 
benefit of K. & his family, having himself neither 
a share m the profits nor a salary. M. stated that 
he had authority to sell any part of the stock, 
“ ®^ht toke money from the till, but he should 
tGil K, of it, & that ho sometimes bought goods for 
the shop, & sometimes K. did it : — Meld : M. was 
a bailee, & the goods in the shop might properly 
be laid as his property. 

It was proved as to the breaking that the glass 
of the window had been cut about a month before, 
but that every portion of the glass remained in its 
place till prisoner pushed it in & stole the goods : — 
Held : a sufficient breaking. — R. v. Bird (1839), 
9 0. & P. 44. 

Anitotcdion Mentd. R. v. Noble (1840), 4 J. P. 154. 

10,637. Opening window — Fastened by 

wedge.] — Wliere a window opens upon hinges, & 
is fastened by a wedge, so that pushing against 
it will open it, forcing it open by pushing against 
it is sufficient to constitute a breaking. — R. v. 
Hall (1818), Russ. & Ry. 355, C. C. R. 

10.538. Not fastened.] — Pulling down 

the sash of a window is a breaking, though it has 
no fastening, & is only kept in its place by the 
pulley weight ; it is equally a breaking, although 
there is an outer shutter which is not put to. — 
R. V, Haines & Harrison (1821), Russ. &; Ry. 
451, C. C. R. 

10.539. -.] — Raising a window 
which is shut down close, but not fastened, though 
it has a hasp which might have been fastened, is 
a breaking of the dwelling-house. — R. v. Hyams 
(183(3), 7 C. k P. 441 ; 3 Nev. & M. M. C. 449. 

10,54-0. Removing fastening,] — Re- 

moving a window^ fastening is a breaking ; so is 
lifting a sash. — R. v, Foster (1828), 1 Lew, 0. (h 


33. 


10,541. 


— Removing the fasten* 


mg of a window by tlie hand introduced through a 
broken pane of the window, & thereby opening the 
window & entering, is a breaking, esjiecially if the 
removal could not have been effected without 
breaking more of the glass.™ R. v. Robinson & 
Baccon (1831), 1 Mood. 0. O. 327, O. R. 

10,542. ,] — If a person, on find- 

ing a hole in a door or pane of glass, puts his hand 
through the hole to remove the fastening of the 
door or window, & so gains admittance into the 
premises, this amounts to both a burglary & a 
trespass (Poli.ock, C.B.), — Ryan v, Siiilcock 
(1851), 7 Exch. 72 ; 21 L. J. Ex. 55 ; 18 L. T. O. S. 
157; 10 J. P.213; 15 Jur. 1200 ; 155 E. R. 861. 

Annotations : — Befd. Nash v, Lucas (1867), 8 B. & B. 531. 
Mentd. Bandon v. Jervis (1851)), E. B. & E. 912 ; American 
Concentrated Must Corpn. v. Hendry (1893), 62 L. J. Q. B. 
388 ; Lewis r. Owen (1893), 10 T. L. R. 39. 


10.543. Raising partly opened window.] — If 

the sash of a window be partly open, but not 
sufficiently so to admit a person, the raising it so 
as to admit a person is not a breaking of the 
house. — R. V. Smith (1827), 1 Mood. 0. 0. 178, 

C. C. R. 

Annotations: — Consd. Crabtree v. Robinson (1885), 15 
Q. B. D. 312. Refd* R. v, Robinson & Bacoon (1831), 
1 Mood. C. C. 327. 

10.544. -.] — Lifting the sash of an 
open window a little higher is not a breaking. 

R. V. Kennedy (1828), 1 Lew. C. C. 34. 

10.545. Doors — Pushing open — ^Door unfastened.] 
— R. V. Brown (1799), 2 East, P. C. 487 ; 2 Leach, 
1016. 

10.546. Lifting latch.] — Lifting the latch, 

whether it be of an inner or an outer door, is a 
breaking. — R. v. Owen (1827), 1 Ijcw. C. C. 36. 

10.547. .]— R. p. Jordan, No. 10,623, 

ante, 

10.548. .] — A mere opening a latch is 

a burglarious breaking (Coleridge, J.). — ^Pugh r. 
Griffith (1838), 7 Ad. & El. 827 ; 3 Nev. & 
P. K. B. 187 ; 7 L. J. Q. B. 169 ; 2 Sm\ 614 ; 
112 B. R. 681. 

Annotation: — ^Re!d. Aga Kiirboolio Mahomed v. R. (1843), 
3 Moo. Ind. App. 164. 

10.549. -.] — If a lodger in a house has 
committed a larceny there, & in the night time even 
lifts a latch to get out of the house with the stolen 
property, this is a burglarious breaking out of the 
house. — R. V, Wheeldon (1839), 8 C. & P. 
747. 

10.550. Removing fastening.] — Ryan v. 

Shilcock, No. 10,542, ante. 

10.551. Inner doors.] — R. v. Williams 

(1639), 1 Hale, P. 0. 522. 

Annotation : — Refd. R. v. Ponsonby (1841), 1 Gal. & Dav. 
713. 

10.552. — .]— Anon. (1672), 1 Hale, 

P. C. 553. 

10.553. -.] — R. V, Johnson (1786), 2 
East, P. C. 488. 

10.554. -.] — R. V, Owen, No. 10,546, 

ante. 

10.555. By servant.] — Edmond’s Case 

(1618), Hut. 20 ; 123 E. R. 1071. 

10.556. .] — R. V. Binglose 

(1690), 2 East, P. C. 488. 

10.557. .] — One of the servants 
in tlie house opened liis lady’s chamber door, 
which was fastened with a brass bolt, with design 
to commit a rape : — Held : burglary. — R, v. 
Gray (1721), 1 Stra. 481 ; 93 E. R. 648. 

10.558. .] — An opening of a door 

in a shop under the same roof where prisoner 
lived as servant, for the purpose of committing 
a felony, is a breaking & entering. — R. v, 
Wenmouth (1800), 8 Cox, C. C. 348. 


PART XXXIV. SECT. 9, SUB- 
SECT. 1,™ B. (a). 

10,5431. Windows — liaising partly 
opened window.] — Deft, was convicted 
imder Criminal Code, s. 410, lor 
breaking & entering the dwelling- 
botiso of D., with intent to commit an 
assault upon W. The only evidence 
of the breaking was that, immediately 
after accused left the house, a window 
in the dining-room & one In the back 
porch wore found wide open, siiffl- 
olontly to allow a person to pass 
through, that when the family retired 
on the previous night the window in 
the dlnmg-room was entirely closed, 
& the window in the porch open only 
a few inches & resting upon a can, & 


that plants growing below the porch 
window, which had not been disturbed 
the proHous evening, were broken, as 
if they had been trodden upon. Apart 
from this evidence it was left un- 
certain by which window accused 
entered. The judge, directed the jury 
that the lifting of the porch window 
from where it rostod, as well as the 
lifting of the dining-room window, 
was, under the Code, a " breaking ** of 
the dwellliig-houso : — Held : the direc- 
tion as to the lifting of the porch 
window was erroneous. — R. v. Burns 
(1903), 36 N. S. R. 257.— CAN. 

e. By putting hand through 

window ,] — Radsing a window whereby 
a constable was enabled to reach & 


unbolt the door on the inside of the 
house, & thereby enter it is a breaking. 
— Smith v . B uupke (1872), (1825-1897), 
N. B. Dig. 137.— CAN. 

10,546 i. Doors — Lifting latch.] — ^If a 
person, with intent to steal something 
out of a shop or store, opens a door 
loading into It by lifting the latch or 
turning the knob & then enters the 
store, although during business hours, 
for the purpose of carrying out his 
Intention, he may bo convicted of 
shop breaking under Code, s. 461. — 
R. V. Smith (1907), 17 Man. L. R. 282. 
—CAN. 

t. Key left in — Or obtained hy 

fraud.] — ^It is not housebreaking to 
enter by means of the key left in the 
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Sect. 9. — Burglary: Suh-sect. 1, B. (a), (6) & (c), 

D. ; sub^sect, 2, A 

IO 9559 . Chimneys.] — Getting into the chimney 
of a house is a sufficient breaking & entering to 
constitute burglary, though the party does not 
enter any of the rooms of the house. — B. v. Brice 
(1821), Russ. & Ry. 460, C. C. R. 

Annotation : — ^Refd. Anon. (1830), 1 Lew. C. C, 38, 

10^560. •] — In burglary intent may be in- 

feiTed from circumstances. 

Getting down a chimney is a breaking (Parke, 
J.). — ^Anon. (1830), 1 Lew. 0. 0, 38. 

lO^SGl. Hole in roof.] — An entry to a house 
through a hole in the roof left for the purpose of 
light is not a sufficient breaking &. entering to 
constitute house-breaking. — R. v. Spriggs & 
Uancock (1834), 1 Mood. & R. 357. 

10.562. Aperture in cellar.] — If there be an aper- 
ture in a cellar window to admit light, through 
which a thief enters in the night, this is not 
burglary. — R. v. Lewis (1827), 2 C. & P. 628 

10.563. Cellar flap — Lifting flap.] — Prisoner broke 
out of a cellar by lifting up a heavy flap by which 
the cellar was closed on tlie outside next the street. 
The flap was not bolted, but it had bolts. Six of 
the judges were of opinion that there was a suffi- 
^ent breaking io constitute burglary ; the remain- 
ing six were of a contrary opinion. — R. v. Callan 
(1809), Russ. & Ry. 157, C. C. R. 

10.564. .] — The lifting up of a trap- 

door covering a cellar, which was merely kept in its 
place by its own weight, & which had no fastenings, 
because, it being a new trap-door, they had not 
been put on, is not a sufficient breaking to con- 
stitute a burglary ; but unlocking <fe opening a 
hall-door & running away is a sufficient breaking 
out of the house. — R. v. Lawrence (1830), 4 
C. &; P. 231. 

10.565. .] — Lifting the flap of a cellar 

usually kept down by its own weight, is a sufficient 
breaking for the purpose of burglary. — R. v. 
Russell (1833), 1 Mood. C. C. 377, 0. C. R. 

(6) Constructive Breaking. 

10.566. Induced by threats.] — R. v. Swallow 
(1813), Russell on Crimes & Misdemeanours, 
8th ed. p. 1031. 

10.567. By fraud.] — R. v. Farre & Chadwick 
(1665), Kel. 43 ; 84 E. R. 1074. 

10.568. .] — R. V. Cassy & Cotter (1066), 

Kel. 62 ; 84 E. R. 1083. 

10.569. ,] — R. V. Le Mott (circa 1645), Kel. 

42 ; 84 E. R. 1073. 

10.570. .] — R. V. Hawkins (1704), Fost. 38 ; 

2 East, P. C. 485. 

10.571. .] — R. V. Prosser (1708), 2 East, 

P. C. 502. 

10.572. By conspiracy — Servant letting in thief.] 

— Anon., No. 10,552, ante. 


10.573. -.] — R. V. Cornwall (1730), 2 
Stra. 881 ; 93 E. R. 914. 

Annotations: — Difitd. R. v. Egeinton (1801), 2 Leach, 913. 

Conml. Saqui & Lawrence v. Steams, [1011] 1 K. B. 426. 

10.574. For purpose of effecting arrest.] 

— R. V. Egginton, No. 9693, ante. 

10.575. .] — A servant pretended 

to concur with two persons, who* proposed to him 
to unite with them in robbing his master’s house. 
The master being out of town, the servant com- 
municated with the police, & acted under their 
instructions. In consequence of this, a little after 
nine o’clock one evening, he let in one of the per- 
sons by lifting the latch, but before that person 
had taken any property he was seized by the 
police, ife, a crowbar being found upon him, was 
immediai^ly placed in confinement. After this 
the servant went out again & fetched the second 
person, & let him in in the same manner. This 
person was seized with a basket of plate in his 
hand, which he had carried from the kitchen part 
of the way ui>stairs : — Held : neither of the persons 
could be convicted of burglary ; but the one who 
was seized with the plate might be convicted of 
stealing in a dweUing-house, & the other might 
be indicted as an accessory before the fact to sucli 
stealing. — R. v. Johnson (1841), Car. & M. 218. 
Annotation: — Distd. R. v. Chandler, [1913] 1 K. B. 125. 

10.576. Key obtained from servant — Know- 
ledge of prosecutrix.] — Applt. suggested to a ser- 
vant of the prosecutrix a plan for the commission 
of a robbery by applt. at the sljop of t he prosecu- 
trix. The servant, pretending to agree to his 
suggestion, lent the keys of the sliop to applt., who 
made duplicate keys, with one of which, on a day 
arranged with the servant, he unlocked a padlock 
attached to the outer door & entered the shop, 
where he was arrested. The prosecutrix had been 
informed by the servant of applt. ’s plan <fe knew 
that he intended to enter the shop on the day in 
question. He was convicted on an * indictment 
which charged him with having broken ^ entered 
the shop with intent to steal therein : — Held : the 
conviction was right, notwitJistanding that the 
prosecutrix knew he had been supplied with the 
means of breaking & entering by her servant. — 
R. V. Chandler, [1913] 1 K. B. 126 ; 82 I... J. K. B. 
106 ; 108 L. T. 352 ; 77 J. P. 80 ; 29 T. L, R. 
83 ; 57 Sol. Jo. 160 ; 23 Cox, C. C. 330 ; 8 Cr. 
App. Rep. 82, C. C. A. 

(c) Breaking out. 

10.577. Raising cellar flap.] — R. v. Callan, No. 
10,563, ante. 

10.578. .] — R. V. Lawrence, No. 10,564, 

ante. 

10.579. Lifting latch of door — After felony com- 
mitted.] — R. V. Wheeldon, No. 10,549, ante. 


door locked on the outside. If the key i 
is fraudulently obtained it is house- 
hreaking. — H.M. Advocatic v. A 1 . 8 TON 
& Forrest (1837). 1 Swin, 433.— SCOT. 

g. By putting hand through 

hoU.] — ^An objection to the relevancy 
of an indictment, that entry of a 
collar by putting the hand through a 
hole in the door & turning the inside 
lock did not amount to house-breaking 
repelled. — H.M. Advocate v. Ashton 
(1837), 1 Swin. 478.— SOOT. 

10,563 i. Cellar flap — Lifting flap .] — 
To lift up a trap -door in the pavement 
forming the roof of a cellar, & to enter 
thereby, amounted to housebreaking, 
although it was neither alleged nor 


proved that the trap-door was in any 
way fixed except by its own weight. — 
H.M. Advocaits; v. Sutherland (1874), 
3 Coupor, 74. — SCOT. 

PART XXXIV. SECT. 9, SUB- 
SECT. l.—B. (b). 

10,567 i. By fraud.] — If the key Is 
fraudulently obtained it is house- 
breaking. — H.M. Advocate v. Alston 
& Forrest (1837), 1 Swin. 433. — SCOT. 

h. By conspiracy — Prosecutor letting 
in thief — For purpose of arrest.] — 
Prosecutor having been forewarned 
that prisoners purposed committing 
a burglary in his house, provided a suffl- 
cient force therein, & when prisoners 


at night knocked at his door, opened 
it to them himself, prisoners rushed in, 
but wore overpowered, & secured by 
the force so provided by prosecutor ; — 
Held : an indictment for burglary was 
supported by proof of the above facts, 
— R, V. Biulby (1799), 1 Craw, & D. 
202.— IR. 

PART XXXIV. SECT. 9, SUB- 
SECT. l.—B. ( 0 ). 

k. Putting head through skylight .] — 
Putting the head out through a 
skylight, endeavouring to escape is a 
Bufficlont breaking out of a bouse to 
constitute burglary. — R. v. M*Kbarney 
(1829), Jebb, Cr. k Pr. Cas. 99. — IR. 



Part XXXIV. — Opit:nces against Property. 


953 


10,580. Unlocking door.] — K. v. Lawrence, No. 
10,564, ante. 


C. Entering, 

10.581. Entry with hand or part of body.] — Anon. 
(1584), Sav. 69 ; 1 Andr. 114 ; 123 E. K. 1012. 

10.582. .] — K. V. Gibbons (1752), Fost. 

107 ; 2 East, P. 0. 490. 

10.583. Between window & inner shutter.] 

— R. V. Roberts (alias Chambers) (1702), 2 East, 
P. C. 487. 

10.584. .] — Introducing the hand 

between the glass of an outer window Si an inner 
shutter is a sufficient entry to constitute burglary. 
— R. V. Bailey (1818), Russ. & Ry. 341, C. C\ R. 
Annotation : — Refd. ll. v. Rust (1828), 1 Mood. C. C. 183. 

10.585. In breaking window.] — AVliere, in 

breaking a window in order to steal property in 
the houst*, x>risoner’s linger went within the house : 
— Held : there was a sulffcient entry to constitute 
burglary. — R. v. Davis (1823), Russ. Ry. 499, 
V. C. R. 

Annotation : — Refd. R. V. Rust (1828), 1 Mood. C. C. 183. 

10.586. .]— R. V. Meal, No. 10,.520, 

ante. 

10.587. For any purpose.] — On an indict- 

ment for burglary, whei'e any i)art of the person of 
prisoner is within the dwelling-house, no matter 
with what immediate intent, there is a sufficient 
entry to constit ute t he offence, & therefore, where 
the hand was proved t o have been insitle the house : 
— Jlehl : it w^as irtimaterial whether it was there 
for the purpose of lifting up a window, or of 
abstracting property. Sernhlc : wh(*r(‘ no part of 
prisoner’s body is inside tJie premises, but he 
introduces an instrument within it for the mere 
purpose of effecting an entry, not with any 
other object, the entry is not comiilete. — R. v. 
O’Bhikn (1850), 14 J. R 562 ; 1 Cox, C. C. 400. 

10.588. Entry with Instrument — Hand must also 
enter.] --R. v. Hitgiiios (1785), 1 Leach, 406. 

10.589. .] — 44irowing up a window, 

introducing ah instiamient^ between such window, 
aV an inside shutter to force* open the shutter, if 
the hand or some part of it is not within the 
window, is not^ a sufficient entry to constitute 
burglary. — R. v. Rust (1828), 1 Mood. C. C. 183, 
C. C. R. 

10.590. .] — R. V. Roberts (1828), 

Car. C. L. 293. 

10.591. — — -.] — Prisoner was proved to 
have broken a pane of glass, A to have inserted a 
knife, with which he pushed back the window 
fastener. He was charged with breaking <fc ent ering, 
with intent to steal the goods of the prosecutor : — 
Held : there was a sufficient entry ; but there 
was no t'vidence that- Hu* entry was with t he intent 
laid in the indictment. — R. v. Tucker (1844), 1 
Cox, C. C. 73. 

10.592. Instrument used for stealing.] — R. 

V. O’Brien, No. 10,587, ante. 

10.593. Shooting into house.] — Anon., No. 
10,581, ante. 


D. Evidence, 

10.594. Possession of stolen property — Whether 
evidence of burglary.] — Possession of stolen pro- 
perty is not enough to convict a man of burglary 
if the evidence discloses that he could not have 
entered the house. Proof of his presence must be 
adduced. — R. v. Crouch (1844), 3 L. T. O. S. 304. 

10.595. .] — On a charge of burglary, 

possession by iDrisoners of part of the stolen pro- 
perty very soon after the burglary, with an account 
given of it not reasonable or credible, is sufficient 
primd facie evidence, without express evidence to 
falsify it. It is so, however, only if upon all the 
circumstances in the case the account given is not 
reasonably credible. — R. v. Exall (1866), 4 F. & F. 
922. 

10.596. .]— Possession of stolen pro- 

peHy three months after the larceny may be 
evidence of rc'ceiving, but is very weak evidence 
of housebreaking with intent to commit larceny. 

In some cases where the housebreaking takes 
place one day & the property stolen is found in 
the possession of prisoner on the following day, it 
is open to the jury to infer that lie broke into the 
premises, but not where he is not found in iios- 
session until three or four months later ; it may, 
howevcj*, be evidence that he was guilty of re- 
ceiving the goods knowing them to have been stolen 
(Avory, J.). — R. V. Bailey (1917), 13 Cr. App. 
Rep. 27, C. C. A. 

10.597. Evidence of possession.] — In an in- 

dictment for burglary, the entry was proved to 
have been effected by breaking op(m a window ai- 
the back of the house* : — JJeld : the correspondence 
of prisoner’s shoe with an impression in the front 
gard(*n, not proved to have been made during 
that Tiight, was not any evidence to go to the jury 
to show a connection with such entry. 

On the night following the^ commission of a 
burglai'y two boys were found concealed in a corn 
chest in an open gig-house with which they were 
not in any way connected, & half a mile from the 
house of prosecutor. Outside the corn chest was 
found some of the stolen property, A on the loft 
over the gig-house was found another portion of 
the stohm in'operty : — Held : there was no evi- 
dence of possession by the boys of any of the 
stolen articles.— R. v. Ck^OTS (1847), 9 L. T. O. S. 
23 ; 11 J. P. 247 ; 2 Cox, C. C. 188. 

10.598. Footprints.]— R. v. Coots, No. 10,597, 
ante. 


Sub-sect. 2. — Dwelling-House. 

A. The Building. 

10,599. Permanent building — Not always occu- 
pied.] — A permanent building used & slept in oidy 
for a short time, for the purpose of a fair, may be 
treated as the dwelling-house of the person so 
occupying it, in an indictment for burglary, 
though unoccupied the rest of the year. — R. v. 
Smith (1833), 1 Mood. & R. 256, N. P. 

Annotation : — Refd. R. r. England (1844), 1 Car. & Kir. .'>33. 


PART XXXIV. SECT. 9, SUB- 

1.— D. 

10,594 i. Possession of stolen projycrt]/ 
— Whether evidence of burglar n ) — Upon 
the trial of prisoaor for burglary tbo 
judRo in hiH cliarRo to the jury remarked 
that if they did not bolic^ve the evi- 
dence of a certain wltnoss they were 
brought face to face with the faet that 
prisoner was found iu possesHion of a 

J. — VOL. XV. 


pouch which was stolen. Sc that he 
had not given a satisfactory e.xplana- 
tion of how ho came into possession of 
it. The burglary was on Dec, 1 8 or 1 h, 
1903, & prisoner was arrested on 

Feb. 10, 1901, with one of the articles 
stolen upon his person : — Jleld : the 
judge could not ])ropcrly have ruled, 
in all the circumstances of the ease, 
that the lapse of time was so great as 
absolutely to repel any presumption 


that prisoner was concerned in the 
burglary ; & that the possession of the 
artiide Si other cireumst^nces w'ar- 
raiite(i the jury iu drawing an inference 
of guilt.— R. V. BiuiDELL (1906), 11 
G. b. It. 4 10 ; 7 O. W. R. 101.— CAN. 

PART XXXIV. SECT. 9, SUB- 
SECT. 2.- A. 

1. House partly used as residence 
— UMcc comniunicaiing with dwelling- 

A A 
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0. — Burglary : Sub-sect. 2, A.^ B. & 

i 0,600, Must be used as a residence.] — Anon. 
(1019), Hut. 33 ; 123 E. K, 1081. 

10.601. Not merely during the day.] — Wliere 

the owner has never by himself, or by any of his 
family, slept in the house, it is not his dwelling- 
house so as to make the breaking thereof burglary, 
though he has used it for his rueals & all the pur- 
poses of his business. — K. v. Martin (1806), Russ. 
& Ry. 108, C. C. R. 

10.602. Lofts used as lodgings.] — Ijofts over 
coach-houses stables convcited into lodging- 
rooms are the dwelling-houses of theii‘ inliabitants, 
if there be an outer door. — R. v. Turner (1784), 
1 Leach, 305 ; 2 East, P. C. 492, 

10.603. Chambers of Inn of Court.] —Chambers 
in the Inns of Court & Chancery are the mansion 
houses of their respective inhabitants. — Evans & 
Finch’s Case (1637), Cro. Car. 473 ; W. Jo. 394; 
Fost. 356 ; 79 E. R. 1009. 

Anrwtaiwns ; — Consd. A.-G. v. Mutual Tontine Wostniinetcr 

Chambers A8socn. (lH7 6). 1 Ex. 1). 4GIL Refd. Cook r. 

Humber (18G1), U C. B. N. S. 33; Heurotte v. Booth 

JiSo?!’ ’ Yorkshire Inscc. t?. Clayton 

^ ’ Rogers v. Hosegood, [1900J 2 

ch Whistler (1702), 2 Ld. Raym. 

f iletcher (1712), 1 Leach, 23 ; It. u. Mouncer 

(1792), 2 Leach, oG7. 

10.604. House partly used as residence— Internal 
communication — Part not used as residence broken 
into.] W. let part of his house, a shop, passage, 
cellar, etc., to his son, Tlie son did not sleep 
there, there was a distinct entrance into the son’s 
paH, but his passage led to his father’s cellars, <fc 
they were open t-o his father’s pai-t of the house. 
The shop was broken into : — Held : by reason of 
the internal communication, the son’s part con- 
tinued part of the father’s house ; & conviction 
for burglary was right. — R. v. Sefix^n (1811), 
Russ. & Ry. 202, C. C. R. 

10.605. .] — A. leased the whole 

of a house, underlet the upper part of it to R. 
In that part, B. resided & slept, but no one resided 
in the part occupied by A, On an indictment for 
bui-glary in the dwelling-house of B., the only 
breaking proved was the forcing open the, door of 
a room in the part of the house occupied by A. ; — 
Held : the whole was the dwelling-house of B., , 

the breaking proved was sufficient to support the 
indictment. — K. v. Rhodes &; Cooper (1849), 14 
J. P. 131. 

10.606. Building separated by road — Connected by 
awning,] — A building separated from the dwelling- 
house by a public road, however narrow, will not 
be parcel of the dwelling-house, if there is no com- 
mon fence or roof to connect them, though it be 
held by the same tenure, & though some of the 
offices necessary to the dwelling-house adjoin it., 

& though there be an awning extending from it. to 
the dwelling-house. But if it is made a sleeping 
place for any of the servants of the dwelling-hoirse, 
it may be deemed a distinct dwelling-house. — 
R. V. Westwood (1822), Russ. & Ry. 495, 0. 0. R. 
Anmdaiimi Reid. Jolliffe v. lUce (1848), 12 J. P. 793. 

10.607. Window only internal communication.] — 

R. V. Egointon, No. 9093, ante. 

10.608. Room without internal communication — 
Under same roof,] — A shop adjoining to a house if 
under the same roof, & within the curtilage is part 
of a dwelling-house, although there be no internal 


communication between the shop & the house, & 
although no person sleep in the shop. — R. v, 
Gibson, Mutton & Wiggs (1785), 1 Leach, 357 ; 
2 East, P. C. 608. 

Annotation: — Mentd. R. v. Young (1788), 1 Leach, 505. 

10.609. .]-— R. V. Brown (1787), 2 

licach, 1018, n. ; 2 East, P. C. 501. 

Annotation : — Refd. Jollifle r. Rice (1848), 12 J. P. 793. 

10.610. .] — R. Thomi’Son (1824), 1 


Lew. C. 0. 32. 
10 , 611 . 


-.] — A room in a dwelling- 


house, occupied therewith, & under the same roof, 
shall be deemed pai-t of the dwelling-house, 
though it has a separate oul^er door, & no internal 
communication with the rest of the house. — R. v, 
Bukrowes (1830), 1 Mood. C. 0. 274, C. C. R. 

Amioinlions : — Ck>D8d. R. v. Higgs (1846), 2 Car. & Kir. 322. 
Refd. Jollitfc V. Rice (1848), 12 J. P. 793. 

10.612. Not under same roof.] — R. v, 

Somerville (1831), 2 Lew. C. C. 113. 

10.613. ,] — On the trial of an indict- 

ment for burglary, it appeared that adjoining to 
the prosecutor’s dwelling-house was a kiln, one 
end of wliich was supported by the end of the 
dwelling-house ; <te tliat adjoining to the kiln was 
a dairy, one end of which was supported by the 
end wall of the kiln. There was no internal com- 
munication from the dwelling-house to the dairy, 
& the roofs of the dwelling-house, kiln & dairy 
were of diilerent heights ; — Held : the dairy wiis 
not a part, of the dwelling-house, & a burglary 
could not be committed by breaking into it. — 
R. Higgs (1840), 2 Car. & Kir. 322. 

10.614. Building within the curtilage.] — An out- 
house separated from the mansion by an open 
passage, eight feet wide, not connected wit.h 
the mansion by any fence, is not witliin the 
curtilage. — K. v. Garland (1776), 1 Leach, 144 ; 

2 East, P. (t 193, C. 0. R. 

10.615. .] — A building within the same fence 

as the dwelling-house, & used with it as parcel of 
the dwelHng-house, though it has no internal 
communication with the house, but tlirough an 
open passage, is parcel of the dwelling-house ; & 
it is equally parcel of the dwelling-house, though 
used partly for the separate business of the 
occupier of the dwelling-house & partly for a 
business in wluch he has a partner. — R. v. Han- 
cock (1810), Russ. Ry. 170, V>. C. R. 

10.616. .] — I^rosecutor’s house was at the 

corner of a street, & adjoining thereto was a 
workshop, beyond wliich a stable & coach-house 
adjoined ; all were used with the house, & had 
doors opening into a yard belonging to the house, 
which yard was surrounded by adjoining build- 
ings, etc., so as to be altogether an enclosed yard ; 
the workshop had no internal communication 
with the house, & it liad a door opening into the 
street ; its roof was higher than that of tlie 
dwelling-liouse ; the street door of the workshop 
was broken open in the night ; & on indictment 
f6r burglary & conviction i—IIeld : this workshop 
was parcel of the dwelling-house, & the conviction 
right. — R. V. Chalking U617), Russ. &; Ry. 334, 

0. C. R. 

Annotation: — Refd. JollilTe v. Rice (1848), 12 J. P. 793. 

10.617. .] — Piisoner broke into a goose- 

house, opening into the prosecutor’s yard, into 


home — Uniler separate roof . ] — PriKonors 
wore found guilty of burglary in the 
dwelling-house of B., & of ntealiug 
therein propeity of B. & his partners. 
The place broken into was an office, 
part of a mill & Horn* warehouse, iu 


which none slept, Sc under a separate 
root from that of the dwelling-house 
of B., but conimunioatliig by a door ; — 
Held : as there was a direct internal 
communication, the cases before 7 & 8 
Geo. 1, c. 29, still governed the matter, 


& the place was part of the dwelling- 
house. The occupation by B. was 
rightly described. — R. v. Nichol Sc 
Pritchard (1844), 1 Leggo, 233. — 

AUS. 
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which his house also opened ; the yard was sur- 
rounded partly by other buildings of the home- 
stead, & partly by a wall ; some of the buildings 
had doors opening backwards, & there was a gate 
in one part of the wall opening upon a road : — 
Held: this goose-house was part of the dwelling- 
house. — R. v. Clayburn (1818), Russ. & Ry. 
300, 0. C. R. 

10.618. -.] — A building used with a dwelling- 

house, & opening into an enclosed yard belonging 
thereto, may be parcel of the dwelling-house, 
though it also opens into an adjoining street, 
although it has no internal communication with 
the dwelling-house. — R. v. Lithgo (1818), Russ. 

Ry. 357, (^. 0. R. 

Annotaiion : — Refd. Jolliffc v. Rice (1848), 18 L. J. C. P. 25. 

10.619. An out-house in the yard of a 

dwelling-house, will be parcel of the dwelling- 
house if the yard is enclosed, though the occupier 
has another dwelling-house opening into the yard 
& he lets such dwelling-house with certain ease- 
meui-s in the yard. — R. v, Walters (1824), 1 
Mood. C. C. 13, C. C. R. 

R. Occupation. 

1 0.620. House not occupied — Temporary absence.] 

— If a man & his whole family are out of his man- 
sion house for part of the night burglary may be 
committed during their absence. 

If a man has two houses, & resides sometimes 
in one & sometimes in the other, <te has a family 
or servants in both, burglary may be committed 
in either during their absence. — Vaux r. Brook 
(1580), 4 Viu Rep. ,39 b ; 70 E. R. 982. 

Annotaiion: — Mentd. R. v. Haddock (1737), Audr. 137. 

10.621. .] — R. V. Murry Harris 

(1098), 2 East, F. 0. 490. 

10.622. Intention to return.] — K. v. 

Nutbrown (1750), Fost. 70. 

10.623. Future residence intended — Property 

deposited.] — A house under repair but not in- 
habited is not the dwelling-house of the owner, 
though part of his property is deposited therein. — 
R. V. liYONS (1778), 1 Leacli, 185, C. 0. R. 

Anrwtation : — Folld. R. v. Fuller (1782), 1 Leach, 186, n. 

10.624. .] — A nocturnal breaking 

into a hoiis(', of whicli the owner has no furtlun’ 
taken possession than by depositing in it sundry 
articles of merchandise, neither he nor any 
servant of his having slept therein, is not burglary ; 
for it cannot bo considered the dwelling-house of 
the owner. — R. v. Harris (1795), 2 Leach, 701. 

10.625. .]— R. V. Hallard (1790), 

2 East, P. 0. 498. 

10.626. .] — -A house into which 

the owner has only removed Ills goods, but has not 
slept in it, is not. his dwelling-house lis to the crime 
of burglary. — R. v. Thompson (1790), 2 Jx^acli, 
771 ; 2 East, P. C. 498. 

10.627. House occupied — Resident caretaker.] — 

R. V. Smith (1717), 2 East, P. 0. 497. 

10.628. .] — R. V. Fuller (1782), 1 

Leach, 186, n. 

10.629. -.] — R. V. Brown, No. 10,609, 

ante, 

10.630. .] — -If the owner of a house 

has no intention of residing in it himself, it cannot 


be considered his dwelling-house, although his ser- 
vant sleeps in it every night, if his sleeping there 
be merely to protect the furniture. — R. v. Davies 
(1800), 2 Leach, 876, 0. C. R. 

10.631. .] — Prosecutor left Ids house 

without any intention of living in it again, & 
intending to use it as a wai’ehouse only ; though 
he had persons, not of his family, to sleep in it to 
guard the property : — Held : this could not be 
consid(jred as the dwelling-house of prosecutor, so 
as to support a conviction for stealing there to 
more than the amount of forty sldllings. — R. v, 
Flannagan (1810), Russ. & Ry. 187, C. O. R. 

10.632. .]— R. p. Brown (1839), 3 

J. P. 485. 

10.633. Resident servants.] — R. v. Picket 

(1765), 2 East, P. C. 501. 

10.634. .] — Though a man leaves his 

house, & never means to reside in it again, yet, if 
he uses part of it as a shop, & Jets a servant & Ids 
family live & sleep in another part of it for fear 
the place should be robbed, lets the rest to 
lodgers, the habitation by Ids servant & family is 
an habitation by 1dm, & the shop shall still be 
considered part of his dwelling-house. — K. v. 
Gibbons (1821), Russ. & Ry. 442, C. C. R. 

10,655. .] — R. V. Westwood, No. 

10,606, ante. 

C. Ownership. 

Note. — The cases which follow in- this subsection 
turn on the queMion as to how the ownership of the 
dwelling -house should be laid. The powers of amend- 
ment given by the Indictments Act, 1915, render 
them less imporianf, indeed under Buie 6 (1) of 
the First Schedule of that Act it is stated that the 
name of the owner need not be alleged, except where 
a question of special ownership arises. But as it 
is 7teces8ary to show in the indieUnent that the house 
is the “ dwelling-house of another,'*' it is convenient 
to lay the ownership in some one. The cases 7 ioi only 
deal with this qicesiion. but may also be of value under 
the heading dealt with in the Last sub-section. 

10.636. Owner must be named in indictment.] — 

The name of the owner of the house is essential 
in an indictment for burglary, & for stealing in 
the dwelling-house. — R. v. White (1783), 1 I^each, 

10.637. House jointly owned.] — Two adjoining 
houses belonging to two j)artners, of wldch the 
rent & taxes are paid from the joint fund, may 
still be the respective mansions of each partne^r, 
if there be no communication from one to the 
other but through the outer doors to the street. — 
R. V. .Jones (1790), 1 Leach, 537. 

10.638. ,] — A house, the joint property of 

partners in trade, & in which their business is 
carried on, may be described as the dwelling- 
house of all the partners, though only one of them 
resides in it. — R. v. Atiiea (1832), 1 Mood. G. C. 
329, 0. 0. R. 

10.639. House in part jointly owned.]— If a liouse 
is let to A. & a warehouse under the same roof, & 
with an internal communication to (h(‘ house, to 
A. & B., the warehouse, in an indictment for 
burglary, cannot be described as the dwelling- 
house of A. — R. V. Jenkins (1813), Russ. & Ry. 
244, 0. C. R. 


PART XXXIV. SECT. 9, SUB- 
SECT. 2.“'B. 

10,627 1 . House occujncd — Residrni 
caretaker.] — Tho fliHt count laid the 
burglary in the dwoUliig -house of P. ; 
tho Bocoud count in the dwcUing-houBo 


of V. The house was an ornamental 
lodge In V.’s demesne, to which V. 
his family used occasionally to resort, 
8c in which they occasionally dined, 
but never slept. P. was V.’s servant, 
having the care of the cottage, & he & 


liis family Inhabit/od part of it, but 
paid no rent, & wore r(uriovable at 
V.’s iileasui'e : — Held: tho cottage 
was properly laid as the dwelling- 
house of V.— 11. V . Moork (1820), 
Jebb, Cr. & Pr. Cas. 37, n. — IR. 

A A 2 
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Sect. 9. — Burglary: Suh-sect. 2, C. ; suh’-sect. 3.] 

10^640. Ownership of workhouse.] —In an indict- 
ment' for burglary in the workhouse of a poor law 
union, the workhouse, being under the provisions 
of Union & Parish Property Act, 1835 (c. 69), s. 7, 
may be described as the dwelling-house of the 
guardians of the poor of that union. 

Semble : the workhouse cannot be described as 
the dwelling-house of the master of the workhouse. 
— R. V. Fhowen (1850), 4 Cox, C. C. 260. 

1 0.641 . Owner bankrupt.] —A . , an i nsol vent , lived 
in a house taken by his daughter, who carried on 
a business there, in connection with her mother, 
for the benefit of her parents, she residing at a 
distance. Prisoners were indicted for burglary 
in the dwelling-house of A. : — Held : to be rightly 
laid fis the dwelling-house of A. — R. v. Biudues 
( 1845), 5 L. T. O. S. 393 ; 1 Cox, C. C. 261. 

10.642. Rooms in college.] — R. v. Maynard 
(1774), 2 East, P. C. 501, C. 0. R. 

10.643. Room In Somerset House.] — Chamber in 
Somerset House, not the mansion-house of him 
who abide! h in it ; otherwise of a chamber in 
Inns of Co\irt. — R. v. BuRCiEss (16()2), Kel. 27 ; 

1 Leach, 324, n. ; 84 E. R. 1006. 

10.644. Chambers in Inns of Court.] — R. v. Bur- 
gess, No. 10,643, ante. 

10.645. House occupied by servants.]— R. v. 

Jones & Longman (1689), 2 Efist , J\ C. 499. 

10.646. .J — R. V. Brown, No. 10,609, a)de. 

10.647. .] — If a burglary be committed in 

the warehouse of a trading co., in the house be- 
longing to wliich an agent of the co, resides with 
his family, for the purpose of carrying on the 
business it may be laid to be the dwelling-house 
of the agent, although the rent thereof is paid, A 
the lease* is held by the co. — R. v. Margeits 
( 1801), 2 Umch, 930. 

J7in.olntio7is : — Refd. H. u. Jarvin & Walker (1S24), 1 Mood. 

O. C. 7 ; K. V. Witt {182?0, 1 Mo<»d. C. C. 248. 

10.648. .]— When a servant has part of a 

house for his own occupation, & the rest is reserved 
by the proprietor for other purposes, the part 
reserved cannot be deemed part of the servant’s 
dwelling-house ; & it will be the same if any other 
pei*son has part of the house & the rest is reserved. 
— R. V. WiESON (1806), Russ. & Ry. 115, C. R. 

.] — Though a seiwant stii^ulat es upon 
liire for the use of certain rooms, in the premises 
of liis master, for himself & family, the premises 
may be described as the master’s dwelling-house, 
although th(j servant is the only x^^i*son who 
inhabits them, for he shall be considered as living 
there as servant, not as holding as tenant.— R. i;. 
Stock (1810), Russ, A Ry. 185 ; 2 Leach, 1015 ; 

2 Taunt. 339 ; 127 E. R. 1109, C. C. R. 

Atinoiaiion : — Mentd. Bertie r. Bcaiiniont (1812), 16 East, 

33 . 

10.650. .] — R. V. Gibbons, No, 10,634, ante. 

10.651. .] — If a workman, in addition to 

weekly wages, is permitted to occupy a cottage 
rent free, such cottage may be described as his 
dwelhng-house. — R. v. Jobbing (1823), 1 Lew. 
C. C. 27 ; Russ. & Ry. 525, C. C. R. 

Annotation : — Refd. 11. v. Jarvis & Walker (1824), 1 Mood. 

C. C. 7. 

10.652. J—A house built by the trustees of 

a road for the residence of a toll collector is & may 
be described as the toll collector’s dwelhng-house. — 
R. V. Camfield a White (1824), 1 Lew. C. C. 31 ; 
1 Mood. C. 0. 42, C, C. R. 

10.653. .] — If a servant lives in a house of 

liis master’s at a yearly rent, the house cannot be 
described as the master’s house though it is on the 


premises where the mastxir’s business is carried on, 
A although the servant has it because of his service. 
— R. V. Jarvis A Walker (1824), 1 Mood. C. C. 7, 
C. 0. R. 

10.654. .] — Though a servant live rent free 

in a house belonging to Ids master, A his master 
pay the taxes, A the master’s business be carried 
on in the house, yet if the servant A his fanuly be 
the only persons who sleep in the house A the part 
in which the master’s business is carried on, be at 
all times open to those parts in which the servant 
lives, it may be stated as the servant’s house, 
though the only part entered by a thief were that 
in which the master’s business was carried on. — 
R. V. Witt (1829), 1 Mood. C. C. 248, 0. V. R. 
Annotation: — Refd. II. v. Courtenay (1850), 14 J. P. 756. 

10.655. .] — A gardener lived in a house of 

Ids master, qidte separate from the dwelling-house 
of Ids master, A the gardener had the entire control 
of the house he lived in, A kept the key : — Held : on 
an indictment for burglary, the gardener’s house 
might be laid either as Ids, or as Ids master’s.-— R. 
V. Rees (1836), 7 C. A P. 568. 

10.656. .] — A. carried on brnsiness in a house 

for B., receiving as part of the profits for his 
labour the house belonging to it, but B., having 
the exclusive right of occupation, A the sole 
management of the business : — Held : in an 
indictment for breaking A entering t lie rein, A 
stealing therefrom, sufiicient to describe the house 
as the dwelling-house of A., A the goods as the 
goods of A., although A. did not in fact Idmself 
sleep in the house, but. left his son A his daughter 
to take cliarge of tJie house by night. — R. v. Noble 
(1840), 4 J. P. 154. 

10.657. Servant or officer of public company.] 

— R. V. Hawkins, No. 10,570, a>\te. 

10.658. .]— R. r. Picket, No. 10,633, 

<wie. 

10.659. .] — Prisoner was indicted for 

burglaiy in the dwelling-house of B. B. worked 
for one W., who did carpenter’s work for a public 
co., A put B. into the house in question, wldch 
belonged to the co., to take carc^ of it , A some mills 
adjoining. B. received no more wages aft(*r than 
before he went to live in the liouse — Held : not 
rightly laid. — R. v. Rawlins (1835), 7 G. A P. 150. 

10.660. Servant of club.] — R. v. Ashley, 

No. 10,061, ante. 

10.661. House occupied by caretaker.] — R. v. 

Smith, No. 10,627, aide. 

10.662. House occupied by lodgers.] —Tht* apart- 
ments of lodgers shall be considered as their re- 
spective dwelling-houses, if the owner of the 
premises do not sleep under the same roof. — R. v. 
Rogers (1772), 1 Leach, 89, C. C. R. 

Afinotations FoUd. n, V. Carrel! (1782), 1 Leacb, 237 ; 

K. V. Trapshaw (1786), 1 Loach, 427. Refd. H. v. Turner 

(1784), 1 Leach, 305. Mentd. (.'ook v. Humber (1861 ), 11 

C. B. N. S. 33 ; ThonipHoii v. Ward, Ellis v. Burch (1871). 

L. It. 6 C. P. 327 ; Searell v. llowlaudsoii (1888), Trist. 50. 

10.663. .] — Where a burglary is committed 

in the apartments of one who lodges in a house, 
the circumstance of the owner’s living in it, or his 
occupying only a shop or collar in which he does 
not sleep, makes a very material difference as to 
the form of the indictment ; for in the latter cast 
the lodger has the outer door entirely to himself : 
A the burglary, in such a case, must be laid to b( 
in the house of the lodger ; but it is otherwise ir 
the fonner case, for t here it must be laid to be ir 
the house of the owner (Ix)RD Mansfield, (>\J.).— 
Lee V. G ANSEL (1774), 1 Cowp. 1 ; Lofft, 374 ; 9«‘ 
E. R. 935. 

Annotuiums : — Mentd. IlatcUflo u. Burton (1802), 3 Bos. 
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P. 223 ; Lloyd v. Saudilands (1818), 2 Moore, C. P. 207 ; 
Hodgsou Towniug (1837), Will. Woll. & Dav. 53; 
Brunswick r. Hhowiiiau (IHiO), 8 C. B. 317 ; Wilson v, 
Roberts (1861), 11 C!. 11. N. 8. 50; ThompHon v. Ward, 
V- yuTCh (1871), L. U. 6 C. P. 327 ; American Con- 
centrated Must Cprpn. v. Hendry (1893), 62 L. J. Q. B. 
388 ; Hodder v. Williams, [1895] 2 Q. B. 663. 


10.664. -,] -—A garret made use of as a work- 
shop, & rented with a bedroom, by the week, is 
tlie mansion of the lodger, if the landlord do not 
sleep under the same roof. — R. v, Oarrell (1782), 
1 Leach, 237, 0. C, R. 

Annotaiion R. v. Trapshaw (1786), 1 Leach, 427. 

10.665. -.] — A house, the whole of which is 

let out in lodgings, & has one outer door common 
to all its inmates, is the mansion house of its several 
inhabitants.— R. v. Trapshaw (1780), I I^ach, 
427, 0. C. R. 

10.666. .] — If two or more rent, of the ovmer, 

different parts of the same house, so as to have 
amongst them the whole house, <fe the owner does 
not reserve or occupy any part, Ihe separate part 
of each may be described as the dwelling-house of 
each. — R. v, Bailey (1824), 1 Mood. C, C, 23, 
C. C. R. 

10.667. .] — A house was let out to lodgers, 

each lodger having a key to the outer door, & the 
landla<ly did not live in the house : — Held : the 
room occupied by A. might be laid as the dwelling- 
house of A. 

Seinblc : alUer, if the landlady had herself lived 
in the house. — R. v. Pitt (1850), 14 ,1. P. 43(5. 

10.668. House occupied by tenant on sufferance.] 

If the owner of a house suffer a person to live in it 

rent free, it may be stated to be that pei*son’s house. 
—R. v, Collett (1823), Russ. A Ry. 498, C. 0. R. 

10,660. House occupied by wife living apart from 
husband.] — Where a woman lived apart from her 
husband, upon an income arising from property 
vested in trustees for h(*r seiJarate use : — Held : 
that a house wliich she had rented to live in was 
properly described as her husband’s dwelling- 
house, though she paid the rent out of her separate 
property, the liusband had never been in it. — R. 
V. Pkencii (1822), Russ, k Ry. 491, C. V. 11. 
Arinoiation R. v. Smyth (1832), 1 Mood. & R. 155. 

10.670. — ^ — .]— -The house of a husband in whieh 

he allowed Ids wife to live separate from him may 
be described as the house of the husband, though 
the wife lived there in adultery with another man 
who paid the housekeeping expenses, & tliough the 
husband suspected a criminal intercoui'se between 
his wife & the other man when he allowed her to 
live separate.— R. v. Wilford (1823), Russ, k Ry. 
517, C. C. R. / 

Annotation .— Refd. R. r. Smyth (1832), 1 Mood. & R. 155. 

10.671. .] — If a married woman take a house 

in wluch a burglary is committed, the house must 
be laid as the house of the husband although she 
be living separate from him. — R. v, Smyth (1832), 

5 C. & P. 201 ; J Mood. & R. 155. 


Sub-sect. 3. — The Intent. 

10,672. Intent to commit felony.]— R. v. Locost 
& V 11 J.ARS (1(5(54), Kel. 30 ; 84 E. R. 10(57. 


10.673. — May be inferred.] — Anon, No. 
10,500, ante, 

10.674. .] — Prisoners, M. k F., were 

indicted for burglary. The premises where the 
burglary was committed, consisted of a house, with 
two rooms on the ground floor, k two bedrooms on 
the first floor. M. was seen to iissist F. to get in at 
the bedroom window. No property was taken 
away, although on a box, in the bedroom in which 
the prosecutor kept money, there were marks as 
if a cliisel or crowbar had been applied t o the lock. 
The bedroom window was usually left open during 
the day, k there was no evidence to show that it 
had been shut previous to the time in question. 
A small portion of the window frame k a crowbar 
were found near the window. The question was 
left to the jury to say whether prisoners broke 
into the house with an intent to steal. — R. v. 
Fagan k MacMohan (1842), (5 .1. P. 494. 

10.675. Intent to murder or rob — No one In the 
house.]— Anon. (1594), Moore, K. B. (500 ; 72 E. R. 

10.676. Intent to steal — Ownership of goods 
immaterial.] — An indictment for a misdcmeaiiour, 
which charges that prisoner unlawfully broke k 
entcreTl the dwelling-house of P., “ with intent 
the goods &- chattels in the said dwelling-house, 
tlien k there being, then k there feloniously to 
steal, take k carry away,” is good, altliough it 
does not state whose goods prisoner intended to 
steal. — R. V. Lawes (1843), 1 Car. k Kir. (52. 

10.677. .] — An indictment for burglary 

charged prisoner with breaking, in the night, into 
tbe dwelling-house of B., “ with intent the goods 
k chattels in the same dwelling-house then k 
there being, feloniously k burglariously to stt^al, 
k stealing the goods of B.” It was proved that 
the house was that of B., but that the goods 
prisoner stole were the joint property of 13. k 
two others '.—Held : if it was proved tliat prisoner 
broke into the house of B. with intfnit to steal the 
goods there generally, that would be sufficient to 
sustain the charge of burglary contained in the 
indictment, without proof of an intent to steal the 
goods of the particular person whose goods the 
indictment charged that he did steal. — R. ik 
Clarke (1844), 1 Car. k Kir. 421. 

10.678. .] — ^In an indictment for bur- 
glary with intent to steal, it is not mn'essary to 
allege to whom the goods belonged. — R. v. Oriel 
(1845), 9 J. P. 170. 

10.679. Intent must be alleged — Allegation of 
actual felony committed.] — A plea of autrefois 
acquit of a burglary where the felony is laid as 
actually committed, cannot be pleaded to an 
indictment for the same burglary laid with intent 
to commit the felony, for they ai‘e two distinct k 
different offences. — R. v. Vandercom k Abbo'J'T 
(179(5), 2 East, P. C. 519 ; 2 Leach, 708, Ex. Cli, 

Annotations : — Refd. R. v. Birrhciiougrh (1836), 1 Mood. C. C. 
477. Mentd. R. r. Reid (1851), 5 Cox, C. C. 104. 

10.680. .] — R. V. Fitrnival (1821), 

Russ, k Ry. 445, C. C. R. 

10.681. Intent must be proved as laid.] — R. v. 
Dobbs (1770), 2 East, P. C. 513. 

10.682. .] — R. V. Knight, No. 9700, ayde. 


PART XXXIV. SECT. 0, SUB-SECT. 3. 

10,6721. Intent to commit a felony.] 
— S. was found in a servant’s bedroom 
sitting' on her bod. The servant 
screamed & S. jumped out of the 
window, hut was subsequently cap- 
tured. No damage was done to the 
px^mises : — Held : the above facts 
raised no presumption that prisoner 


was on the prtunisos with intent to 
oonmiit a felony. — U. v. Smith (1883), 
17S. A. L. R. 47.— AUS. 

10,672 ii. ■.]— Whore on an allega- 

tioii that accused entered the room of 
a widow at night & committed theft the 
set up the defence of previous intrigue 
& entry with such intent at her iu- 


vltaliou but the cl. disbelieved the 
stories of theft & intrigue & found the 
entry to have been without her consent, 
& in order to make immoral proposals 
to her aimoyauce : — Held : conviction 
under Penal Code, s. 456, was legal, & 
accused had not been prejudiced. — 
Kauali Pra«ad Guru v. R. (1916), 
I. L. R. 44 Calc. 358.— IND. 
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Sect, 0. — BurgUtry : Sub-sect, 3. Sect, 10 : Sub-sects, 
h 2 3. 

10^683. .] — Applt. entered a dwelling-house 

during the night, sat down in an armchair, & took 
his boots off. In ten minutes time, or less, he was 
discovered, but during that time he had not com- 
mitted felony. Wlien discovered lie refused to 
move, saying he was tired, & he made friends with 
a dog that was set on to him : — Held : there was 
no evidence that he had entered the house with 
felonious intent. — R. v. Peakson (1910), 74 J. P. 
175 ; 4 Cr. App. Rep. 40, C. C. A. 

10.684. .] — R. V , Golatiian (1915), 84 L. J. 

K. B. 758 ; 112 L. T. 1048 ; 79 J. P. 270 ; 31 
T. L. R. 177 ; 24 Cox, C. 0. 704 ; 11 Or. App. Rep. 
79, C. C. A. 

Annotalvms : — K. v. Wakefield, [1918] 1 K. B. 216 ; 
CJrane r. Public I^roseciitiorie Director, [1921] 2 A. C. 299. 

10.685. Intent impossible of achievement.] 

— An indictment for burglaiiously breaking & 
entering the house of A. with intent to steal the 
goods of B. is bad if no person of that name had 
any propeHy in the house. — R. v. Jenks (1796), 2 
Leach, 774 ; 2 East, P. C. 514, 0. C. R. 

10.686. Different intents may be alleged.] — R. v, 
Titompson (1781), 2 East, P. C. 515, C. 0. R. 


Sect. 10.— HOUSEBREAKING. 

Sub-sect. 1. — Breaking and Entering. 

See Sect. 9, sub-sect. 1, «n^e, & Larceny Act, 
1910 (c. 50), 8s. 26, 27. 


Sub-sect. 2. — The Building. 

10.687. “Shop.”] — -A shop to be within 7 & 8 
Geo. 4, c. 29, s. 15 & 1 Viet. c. 90, must be a shop 
for the sale of goods, a mere workshop will not 
be sufficient, — R. v. Sanders (1839), 9 C. & P. 79. 
Anjwtation : — Reid. R. r. Carter (1843), 1 Car. & Kir. 173. 

10.688. .] — Where the indictment cliarged 

that prisoner broke entered a shop, & stole 
therein : — Held : the charge was not supported by 
jiroof of breaking into a blacksmith’s shop, which 
rather partakes of the character of a warehouse 
within the sense of 7 & 8 Geo. 4, c. 29, s. 15. — R. 
V, Chapman & Alderman (1843), 7 J. I\ 132. 

10.689. .] — A person wlio breaks into a 

blacksmith’s shop, &- steals goods there, may be 
convicted of breaking into a shop, & stealing goods, 
under 7 8 Geo. 4, c. 29, s. 15. — R, v, C’arter 

(1843), 1 Car. & Kir. 173. 

10.690. “ Warehouse.”] — R. v, Howard (1751), 
Post. 77. 

Annotaiinns : — Consd. Haynes v. Ford, [1911] 2 CIi. 237. 

Refd. R. V, Godfrey (1783). 1 Leach, 287 ; R. v. Borley 

(1844), 8 .T. 1». 263. 

10.691. .] — A cellar used merely for the 

deposit of goods intended for removal sale, is a 
warehouse within 7 & 8 Geo. 4, c. 29, s. 15. — R. v. 
Hill (1843), 2 Mood. & R. 458, N, P. 


10.692. “ Counting-house.”] — support of an 
indictment for breaking & entering the counting- 
house of G., & stealing therein 500 pennies, etc., 
evidence was adduced that showed prisoners to 
have broken & entered a building, part of premises 
of G., & to have stolen therein a large quantity of 
copper money. In the building was a weighing 
machine, at which all goods sent out were weighed 
by a servant of G., <&: the results entered in a book 
kept there. Q’he time account of the men em- 
ployed in the works was taken, their wages paid 
in that building. The books relating to the time 
account & the wages were not kept there, but were 
brought thither when tune was to be taken or wages 
paid from another building where the books 
accounts of the concern were usually kept ; — 
Held : this evidence suxipoiied the allegation of 
the indictment that the money had been stolen in 
a “counting-house.” — R. v. Poiter (1851), 3 
Car. & Kir. 179 ; 2 Den. 235 ; T. & M. 561 ; 4 
New Hess. Cas. 585 ; 20 L. J. M. C. 170 ; 17 L. T. 
O. 8. 136 r 15 .1. P. 324 ; 15 Jur. 498 ; 5 Cox, V, C, 
187, C. C. R. 

10.693. Building within the curtilage.] — A curti- 
lage is a yard attached to the house, & in strictness 
the house door should open upon the yard ; but 
if sucli a yard is for convenience divided into 
smaller yards, the entii’e yard will still retain the 
character of a curtilage. — R. v. Woods (1813), 7 
J. P. 164. 

10.694. .] — On tlie trial of an indictment for 

breaking into a building witMn the curtilage, 
under 7 & 8 Geo. 4, c. 29, s. 14, it appeared that 
the building was in the fold-yard of the prosecutor’s 
farm, <fc that, to get from his dwelling-house Id 
the fold-yard, it was necessary to pass through a 
yard called the pump-yard, into which the back 
door of the dwelling-house opened, the immp-yard 
being separated from the fold-yard by a wall four 
feet high, in which thei’e was a gate. The fold- 
yard having another gate leading to fields on one 
side, a hedge witii a gate leading to the higli road 
on another, tlie other* sides of the fold-yard being 
bounded by the farm buildings, <fc a continuous 
wall from the dwelling-liouse : — Held : tlie building 
was within the cmtilage. — R. v, Gilbert (1843), J 
Car. & Kir. 84. 

Annotation:- -Refd. Scott v, AiiHlin (1919), 80 L. J. K. 

1048. 

See, ahOy Sect. 9, sub-seci . 2, A., ante. 


Sub-sect. 3. — The Felony. 

10.695. Stealing — Throwing away property after 
discovery.] — A. broke into a house, & took two 
half sovereigns from a bureau, which he, being 
disturbed, threw under the grate in the same room : 
— Held : this was sufficient t/O constitute the 
felony of breaking into a house & st-ealing, within 
7 & 8 Geo. 4, c. 29, s. 12. — R. v, Amier (1834), 6 
C. & P. 344. 

10.696. Intent to commit felony — May be 
inferred.] — On an indictment under Larceny Act, 


PART xxxrv. SECT. 10, SUB-SECT. 2. 

m. JSuffet of railway earriaye.] — 
The bufi'et of a parlour car on the 
CaiiadlaTi Govt. Ry. is not a “ build- 
ing within Criminal Code, b. 461. — 
R. V. Levy & Gray (1919), 53 N. 8. R. 
229.— CAN. 

PART XXXIV. SECT. 10, SUB-SECT. 3. 

n. Intent to commit an offence,] — 


Prisoner was convicted of house- 
breaking, his object being to have 
sexual intercourse with the com- 
plainant’s wife : — Held : the convic- 
tion was valid, the object. If accom- 
plished, being an offence. — A non, 
(1872), 8 Mad. 6.— IND. 

o. Whether conviction for house- 
hreukiny <£• larceny — Evidence.}— 
House-breaking with Intent to commit 
a crime Is a substantive offence but 


if a person is convicted of theft he 
cannot also bo convlctnd of house- 
breaking with intent to steal as a 
separate offence, for in such a case the 
housebreaking is not a substantive 
offence but merely matter of aggi'ava- 
tlon. Being in possession of recently 
stolen property may bo evidence not 
only of theft but also of house-breaking 
with intent to steal, — R. v. Gentleman 
(1919), 0. P. D. 245.— S, AF. 
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1861 (c. 90), s. 57, the jury may find the felonious 
intent from the circumstances. — R, v. Wood 
(1911), 76 J. P. 103 ; 7 Cr. App. Rep. 56, C. C. A. 


Sect. 11.— LARCENY IN A DWELLING-HOUSE. 

10.697. Property under protection of the house.] 

— R. V, Ca.stlp:dine (1792), 2 East, P. C. 645. 

10.698. .] — R. V. Owen (1792), 2 Leach, 

572 ; 2 East, P. 0. 645. 

10.699. .] — R. V, Thomas (1827), Car. C. L. 

295. 

10.700. .] — R. v. Hamilton, No. 9864, ante. 

10.701. Property left by mistake at house.] 

— Property left by mistake at a house, & delivered 
to the occupier, under the supposition that it was 
for one of the persons in the house, is entitled to 
the protection of the house, so as to make the 
stealing of it, if of 40^?. value, by a lodger therein, 
under pretence that it is his, a capital offence. — R. 
V. Carroll (1825), 1 Mood. C. C. 89, C. C. R. 

10.702. Bedroom not under same roof — Not 

part of dwelling-house.] — Stealing in a bedroom 
over a stable, in a yard not under the same roof, 
nor having any direct (‘.ommunication with the 
house in which the prosecutor resides, cannot be 
properly charged as a stealing in his dwelling- 
house. — R. V. Turner (18.34), 6 & P. 407. 

10.703. A question for judge.] — Prisoner 

took the prosecutor t o a public-house, & upon the 
latter pulling out his purse prisoner took it, 
counted out the gold on the table, wrapped it up 
in paper, but substituted another paper containing 
copper money for it-, & placed the latter in the 
purse : -Held : not larceny in a dwelling-house. 

Whether the goods are under the protection of 
the dwelling-hmise is a question for the judge, not 
for the jury. — R. v. Fry (1850), 14 J. P. 484. 

10.704. Property taken from the person.]— A bank 
note* feloniously obtained in the liouse by a lodger 
f]*om his landlord under pretence of going to his 
banker to get- it changed, is not a capital offence 
within 12 Ann. c. 7, for where the taking is from 
the pei‘son, it is not a stealing in the dwelling- 
housi*. — R. V. Campbell (1792), 2 I^each, 501. 

A iuiotation : — Folld. H. v. Owen (1792), 2 Leach, 572. 

10.705. .]— -R. p. Watson, No. 9501, ante. 

10.706. .] — A lodger who invites a man to 

his room, & then steals liis goods to the value of 
40.s‘. when not about his pei*son, is liable to be found 
guilty of stealing in a dwelling-house. The goods 
of a lodger’s guest are under the protection of the 
dwelling-house. — R. v. Taylor (1820), Russ. & 
Ry. 418, 0. C. R. 

Annotation : — Folld. R. v. Hamilton (1837), 8 C. & P. 49. 

10.707. Stealing by a person in his own house.] — 

Stealing in a dwelling-house to the value of £5 or 
more by the owner of the house, is wdtliin 7 & 8 
Geo. 4, c. 29, s. 12. — R. v. Bowden (1843), 1 Car. 
<te Kir. 147 ; 2 Mood. C. C. 285, C. C. R. 

10.708. Value of property stolen — Value must be 
proved.] — On an indictment under Larceny Act, 
1861 (c. 96), s. 60, the value of the goods stolen 
must be pi*oved to be £5. — R. v. Harris (1916), 12 
Cr. App. Rep. 54, C. C. A. 

10.709. Knowledge of Jury.]— Where, 

in a criminal prosecution, it is essential to prove 
the particular value of an article, the jury may use 
that general knowledge which any man can bring 
to the subject ; but if any of the jurors has a 
particular knowledge on the subject, arising from 
liis being in the trade, he ought to be sworn &> 


examined as a witness. — R. v. Rosser (1836), 7 
0. & P. 648. 

10.710. Total value.] — If prisoner, who was 

in the service of the prosecutor, steal a quantity 
of lace in several pieces, the pieces together being 
above £5 in value, & bring them all out of his 
master’s house at the same time, this is a capital 
offence, although it be shown that prisoner had 
the opportunity of stealing the lace by a piece at 
a time, & that no one of the pieces was worth £5. — 
R. V. Jones (1830), 4 C. A 1^. 217. 

10.711. .] — Indictment for stealing in 

a dwelling-house divers articles, each one of which 
was laid as below the value of £5, but together 
they were above that value, & there was no distinct 
& substantive allegation that the articles so stolen 
were of tlie value of £5 : — Held : sufficient to 
justify the infliction of the punishment as for 
stealing in a dwelling-house above the value of £5. 
— R. V. Stonehouse (1844), 1 Cox, C. 0. 69. 

10.712. Putting in fear.] — An indictment for 
stealing in the dwelling-house, persons being 
therein & put in fear must state that the persons 
were put in fear by prisoners. — R. v. Etiierinuton 
( 1795), 2 Leach, 671 ; 2 East, P. 0. 635. 

Annotation: — ^Refd. Peake r. Carriuglou (1821), 5 Moore, 

C. P. 17«. 

10.713. Indictment for attempt— Specific goods.] — 

In an indictment for attempting to steal in a 
dwelling-house, it is sufficient to aver that prisoner 
attempted to steal the goods of B. in the iiouse of 
B., without- specifying what the goods were. — R. v. 
Johnson A Anderson (1864), Le. A Ga. 489 ; 34 
L. J. M. 0. 24 ; 1 1 L. T. 389 ; 29 J. P. 5 ; 10 Jur. 
N. 8. 1160; 13 W. R. 101 ; 10 Cox, C. C. 13, 
i C. a R. 


Sect. 12. — SACRILEGE. 

See Larceny Act, 1916 (c. 50), s. 24. 

10.714. Church — Includes tower.] — If a church 
tower be built higher than the cliurch, <fc have a 
separate roof, but have no outer door, &: be only 
acce.ssible from the body of the church, fiom which 
it is not separated by any partition, this tower is a 
part of the church v/ithin the meaning of 7 A:- 8 
Geo. 4, c. 29, s. 10.- --R. v. Wheeler (1829), 3 C. & 
P. 585. 

10.715. Includes vestry.] — The vestry of a 

parish church was broken open & robbed. It- was 
formed out of what before had been the church 
porch, but had a door opening into tlie church- 
yard, which could only be unlocked from the 
inside : — Held : tliis vestry was part of the fabric 
of the church, & within the meaning of an indict- 
ment for sacrilegiously breaking A- entering the 
church. — R. v. Evans & Smith (1842), Car. M. 
298. 

10.716. Chapel.] — R. v. Warren &; Spencer 
(1834), 6 C. & P. 335, n. 

Annotaiions : — Refd. H. Richardson (1834), C O. & P. 335 ; 

R. V. Nixon (1836). 7 C. & P. 442. 

10.717. .] — A dissenting meeting-house is 

not witliin 7 & 8 Geo. 1, c. 29, s. 10, which makes it 
a capital offence to “ break &- enter any church or 
chapel, & steal therein,” etc. — R. v. Richardson 
(1834), 0 C. & P. 335. 

Annotation : — Mentd. R. v. Wiley (1850), 4 Cox, C. C. 412. 

10.718. .] — Prisoner was indicted under 7 & 

8 Geo. 4, c. 29, s. 10, for breaking & entering a 
chapel, stealing several fixtures, & a bell not 
fixed. It appeared that- the chapel was a Wesleyan 



960 


Criminal Law and Procedure. 


Sect* 12. — Sacrilege. Sects* 13 (Sc 14 ; Sub^sect. l .| 

chapel, &; not a chapel of the Church of England : — 
Held : the case must be confined to the act of 
simple larceny for stealing the bell. — R. v. Nixon 
(1836), 7 0. & P. 442. 

10.719. Breaklng—By sexton entering with keys.] 

— The sexton had the keys of the chui'ch properly 
in liis custody : — Held : if he entered the chui’ch 
by means of such keys, though in the night time, 
& witli intent to rob it, he was not guilty of bur- 
glary. — R. V. Hatton (1851), 15 J. P. 501. 

See, alftOj Sect. 9, sub-sect. 1, a)tte. 

10.720. Stealing fixtures.] — R. v. Bakeu, No. 
10,530, ante. 

10.721. Money box affixed to pew.] — R. v. 

WORTLEY, No. 10,114, ante, 

10.722. Articles kept in church for repairing 
purposes.] — R. v. Rourke, No. 10,110, ante. 

10.723. Allegation of ownership.]— R. v. Nicholas 
& Page, No. 10,528, ante. 

10.724. .]— K. r. Wortley, No. 10,111, ante. 


Sect. 13.- FOUND BY NIGHT ARMED OR IN 
POSSESSION OF HOUSEBREAKING IMPLEMENTS. 

See Larceny Act, 1916 (c. 50), s. 28 (2). 

10.725. Found by night— Arrest need not be by 
night.] — R. Steyenson 6c Ralhvvin (1905), (J9 
.1. P. 84. 

10.726. Found armed— Intent to break or enter — 
Particular building.] — To suxiport a conviction 
under Larceny Act, 1861 (c. 96), s. 58, which renders 
it- a misdemeanour for a |.)ei'son to be found at 
night armed with intent to break or enter into any 
house or building, & t o commit any felony therein, 
it is necessary that the person should be proved to 
have tlie intent of breaking into or entering some 
particular building, proof of a general intent to 
break into houses \vill be insu/licieni. — R. v. 
Jarrald &- Ost (1863), Le. A Oa. 301 ; 2 New 
Rep. 289 ; 32 L. J. M. C. 258 ; 8 L. T. 515 ; 27 
.1. P. 628 ; 9 Jur. N. S. (>29 ; 1 1 W. R. 787 ; 9 
Cox, C. C. 307, C. C. R. 

10.727. Possession of housebreaking implements 
— What are housebreaking implements.] — Whether 
an implement is to be considered an implement of 
housebreaking, within Prevention of Offences Act, 
1851 (c. 19), s. 1, must depend upon the purpose for 
which the person chai'ged has possession of it. 
Any implement- that may be used for tlie x^urpose 
of housebreaking, if the jury find it to have been 
in tlie possession of tlie pei*son charged for that 
purpose, at the time A place alleged, is an imple 
ment of housebreaking witliin that Act, although 
it may also be an implement wliich is used in the 
ordinary affairs of life for lawful x>uriJoses. 

Where, therefore, upon the trial of an indictment 
under that Act, the evidence was that prisoner 
was found by night, A \\ithout lawful excuse, in 
j)ossession of a number of house-door keys, A a 
pair of pincers, all of an ordinary description, but 
not in possession of any of the particular imx>le- 


ments of housebreaking enumerated in the Act, 
A the jury found that prisoner at the time had 
the keys in lus possession for the purpose of house- 
breaking : — Held : ho was property convicted of 
the offence thereby created. — R. v. Oldham (1862), 
3 Car. A Kir. 249 ; 2 Den. 472 ; 21 L, J. M. C. 134 ; 
16 J. P. 392 ; 16 Jur. 505 ; 5 Cox, C. C. 651, 
C. C. R. 

: — Retd. R. v. Ward, 11915] 3 K. B. 690. 

10.728. .] — A stone A a piece of linen 

with treacle on it, such linen being used by house- 
breakers for tlxe purpose of preventing noise from 
broken glass, may each of them be implements of 
) lousebreaking within the meaning of Larceny 
Act, 1861 (c. 96), s. 58. — R. v. Perctval, Smith A 
Graham (1905), 69 J. P. 320. 

10.729. .] — By Larceny Act, 1861 (c. 

96), s. 58, it is an offence for a x>ersou to be found 
by night in jiossession of an implement of house- 
breaking witliout lawful excuse, the proof of 
wliich shall lie on such pei*son : — Held : the onus 
of jiroof as to the lawful excuse is discharged by 
accused if the x>rove tliat the alleged imxilement of 
housebreaking, though capable of being used for 
that purjiose, is a tool used by him in his trade oj* 
calling.— R. r. Ward, [1915] 3 K. B. 696; 85 
L. J. K. B. 433 ; 1 11 L. T. 192 ; 80 .1. P. 16 ; 60 
Sol. .lo. 27 ; 25 Cox, C. (’. 255 ; 11 ('j‘. Ax)li. Hep. 
245, V. C. A. 

Jnnoiation : — Consd. 11, r. Jonkin , 11. r. EvaiiB-Jonos 

(1923), K7 J. I*. 115. 

10.730. Intent to commit felony not neces- 

sary.] — Prisoner was indicted under Prevtmtion of 
Offences Act, 1851 (c. 19), s. 1, with having in his 
Xmssession, without lawful excuse, certain inijile- 
ments of housebreaking, etc. Th(^ jury found 
prisoner guilty : — Held : it- was not- necessary to 
allege in an indictment under that Act the words 
“ with intent to commit a felony.” — R. v. Bailey 
(1853), Dears. V, C. 244 ; 23 L. J. M. C. 13 ; 22 
L. T. O. S. 125 ; 17 .1. P. 761 ; 17 Jur. 1 106 ; 2 
W. R. 61 ; 6 Cox, C. C. 241, (!. C. R. 

10.731. What amounts to possession.] — 

Whe re several persons are found out together by 
night for common pinpose of }iousebr(‘aking, A 
one only is in i^ossession of the housebreaking 
imidements, all may be found guilty of the mis- 
demeanour of being found by liight in x^ossession 
of imiilements for housebreaking without lawfid 
excuse, for the possession of one is, in such case, 
the x>ossession of all. — ^ R. v. Thompson (1869), 21 
L. T. 397 ; 33 J. P. 791, C. (k R. 

10.732. Lawful excuse.] — R. v. Ward, No. 

10,729, ante. 

Sect. 14.— RECEIVING PROPERTY. 

Sub-sect. 1. — What is Receiving. 

S(}e Larceny Act, 1916 (c. 50), s. 23 (1). 

10.733. Person taking part in stealing — Cannot 
be a receiver.] — R. v. Dyer A Disting (1801), 2 
East, P. C. 767. 


PART XXXIV. SECT. 13. 

p. Found armed — Intent to break 
enter — Question for jury.] — Prisoiuu- 
was indicted under 14 & 15 Viet. c. 19, 
B. 1, for being found at night armed 
with a dangerous & ofl’cnslve Instni- 
ment, to wit, a stone, with intent to 
break A enter a dwelling-house, A 
commit a felony therein. The evidence 
was, that when the prisoner was 
arrested he was beating the door of 
the dwelling-house with a large stone. 
The jur>" wore directed to convict 


ju'isoner if they believed he had the 
stone in his possession with the intent 
of elTecting a feloidous entry into the 
house ; prisoner was convicted : — 
Held: the judge was not justified in 
assuming that the stone was an offen- 
sive weapon, within the meaning of 
the above Act, but should have left 
that question to the jury, A evidence 
should have been ^iven of a felonious 
inbmt, in order to juHtJfy a conviction. 
— K. V . Burke (1851), 2 1. C. L, K. 
210; 4 Ir. Jur. 90.— IR. 


PART XXXIV. SECT. 14, SUB-SECl . 1. 

q. Person taking part in stealing — 
Cannot be receiver — M’hether mere acces- 
sory can also he receiver.] — Although, 
undi'r Criminal Code, s. (51, a person 
who has been accessory to a tluut may 
be convicted as a principal thief, this 
does not prevent Ids conviction as a 
receiver of the stolen proj)erty, if he 
has subsoil uently received it from the 
actual thief. The true principal is that 
it is a receipt which is merely an act 
done in the commission of the theft 
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10, TS^. Atwell & O’Don- 

nell (1801), 2 Ea.st, P. C. 708. 

10,735* 1 — ,] — A i)ei‘son waiting outside 

of a house to receive goods which a confederate is 
stealing in the house, is a principal. — R. v, Owen 
(1825), 1 Mood. 0. C. 96, 0. 0. R. 

10.736. .] — Two prisoners were in- 

dicted, the one for stealing the property of B. & 
the other for receiving it. The property having 
been stolen was yet on the premises of the owner 
when the second prisoner received it : — Held : the 
second prisoner should have been indicted as a 
principal. — R. xu Barrett (1844), 8 J. P. 282. 

10.737. J — A robbery having been 

committed at H. on Tues., on the following Thurs. 
piisoner was found in possession of some of the 
stolen property at W., forty miles off. Wlien 
taken into custody he said that he got drunk in 
company with the party charged as principal on 
the night before, & that he found the cheque when 
going to bed : — Held : the possession of the cheque 

prisoner’s statement would not support a charge 
of feloniouslv receiving it. — R. r. Brett (1845), 5 
J.. T. O. kS. 482 ; 9 J. P. 250 ; 1 Cox, V. 0. 201. 

10.738. .] — Where the evidence against 

two prisoners, indicted for stealing oats, was that 
one of them took the oats from prosecutor’s sacks, 
As placed them under a cart, the other prisoner 
came up a few minutes after & said, “ It is all 
right,” tSi put the oats in a cart, took them to 
his house ; on the objection that there was no 
evidence to connect the latter with the original 
taking: — Held: the e^ddence showed one trans- 
action in which both prisoners concurred. — R. r. 
Kelly A M‘Cartiiy (1817), 2 Car. A Kir. 879 ; 2 
Cox, C. 171. 

10.739. .] — A principal in the second 

degree, jutrliccps cannot at the same time 

be treat(‘d as a receiver. — R. v, I'erkins (1852), 2 
Den. 459 ; 21 L. J. M. C. 152 ; It) J. P. 406 ; 16 
.lur. 481 ; 5 C^ox, C. C. 554, C. C. R. 

AunoUitUm : — Reid. K. v. Hilton (1858), Boll, ( \ C. 20. 


10,740. 


-An indictment charged 8. 


with stealing ]8.s\ (id., A C, with i'ec(*iving the 
same. The facts were : 8. was a barman at a 
refresliment bar, A C. went up to the bar, called 
for refreshments, A put- down a tlorin. 8. served 
(i., took up tJie florin, A took from his employer’s 
till some money, A gave (1. iis Ids change 18s. 6d., 
wldch V. put in his pocket A went away witli. 
On leaving the })lace he took some silver from his 
pocket , A was counting it when lu^ was arrested. 
Oji entering the bar signs of recogrdtion took place 
between 8. A C., A C. was present when 8. took 
the money from the till. The jury convicted 8. 
of stealing A C. of receiving: — Held: this was 
evidence which the judge ought to have left to 
the jury as reasonable esddence upon which C. 


might have been convicted as a princijpal in the 
second degree ; A therefore the conviction for 
receiving could not be sustained. — H. x\ Coggins 
(1873), 29 L. T. 469 ; 38 J. P. 38 ; 12 Cox, C. C. 
517, C. C. R. 

10.741. Successive receivers — All punishable.] — 

In an indictment for robbery or larceny, contain- 
ing separate counts against two separate receivers 
of the stolen property, the receivers may be con- 
victed, though the stolen pi*operty was received 
by each of them at a distinct period, A the parties 
charged as receivers were wholly uncoime(’.ted 
with the original theft. — R. v, Thomas A Evans 
(1848), 10 L. T. O. 8. 483. 

10.742. .] — Successive receivers are 

all separate receivers, A all punishable. — R. v, 
Messingiiam (1830), 1 Mood. C. V, 357, C. C. R. 

Annotation : — Reid. R. v, Dovey & Cray (1851), 4 Cox, C. C. 
428. 

10.743. Though indicted as joint 

receivers.] — Larceny Act, 1861 (c. 96), s. 94, 
extends to cases where, upon an indictment for a 
joint receipt, it is proved that j^risoners stq)arately 
received the whole of the stolen property. — R. v. 
Reardon A Bloor (1866), L. R. 1 C. C. R. 31 ; 
35 L. .1. M. 0. 171 ; 14 L. T. 449 ; 30 J. P. 437 ; 

! 12 Jur. N. 8. 476 ; 14 W. R. 663 ; 10 Cox, C. C. 
211, C. C. R. 

j 10,744. Need not be for profit — Purpose of con- 
I cealment.] — If he received the property for the 
j mere purpose of concealment without deriving any 
profit at all he is just as much a receiver as if h(3 
had purchased it (Taunton, J.). — R. v, RiciiAitu- 
SON, No. 10,717, ante, 

10.745. Purpose of assisting thief.] — It 

makes no difference whether a receiver receives for 
f-he purpose of profit or advantage, or whether he 
does it to assist the thief. — R. v. Davis (1833), 6 
C. A P. 177. 

Anm^tatiojis :—'Reld. R. r. Wiley (1850), 2 Don. 37. Mentd. 
R. i\ GilliH (]8G()), 14 W. R. 845 ; K. r. Laurent, Barrett & 
Weekes (1808), 02 J. 1\ 250. 

10.746. Intention of thief to pass property.]— W. 

stole a watch from A., A while W. A L. were 
in custody together, W. told L. that- he had 
“ planted ” the watch under a flag in the soot- 
cellar of L.’s house. After this L. was discharged, 
A went t ;0 the flag A took up the watch, A sent liis 
wife to pawn it : — Held : if Ij. thus took the watch 
in consequence of W.’s information, W. telling 
L. in order that he might use the information by 
taking the watch, L. was indictable for this as a 
receiver of stolen goods ; but, if tliis was an act 
done by Ij., in opposition to W., or against Ids 
will, it might be a question whether it would be 
a receiving. — R. v, Wade (1844), 1 Car. A Kir. 
739. 

10.747. Resumption of possession by owner.] — 


which cannot bo treated as a separate 
offence ; & the statute which makes 
counselling or procuring form a par- 
ticipation in the offence, when com- 
mitted, does not also make a subse- 
guout receipt form a part of a theft 
eomi)leted i)efore the reetdpt. — K. r. 
Hodge (1898), 12 Man. L. R. 319.— 
CAN. 

r. Need not he for profit . ) — Lveri 
causd is not a necessary element to 
constitute receiving. — R. v. Fouhniek 
(1884), 10 Q. L. R. 35.— CAN. 

8. Mere having possession — Not same 
offence as receiving.] — The offences 
under Police Offences Act, 1912, s. 40, 
of having possession of property sus- 
pected of being stolen or unlawfidly 
obtained & not giving a satisfactory 


account of how it was c<)mc by, is not 
substantially the same offence as that 
of receiving stolen pro])erty knowing 
it to be stolen. — R. v. Cleary, 11914] 
V. L. R. 571.— AUS. 

t. Receiver part oumer of property 
stolen,]— A conviction for unlawfully 
reoenving stolen money is good, not- 
withstanding the fact that prisoner 
was part owner of the money for an 
undivided & indefinite share, it being 
the undivided property of hedrs, of 
whom ho was one as representing his 
wife. — R. V. McIntosh, Uiiy3] Q. R. 
2 Q. B. 357.— CAN. 

a. Fraudulent appropriation — Vn~ 
lawful receiving — Simultaneous arts .] — 
A fraudnleiit appropriation by a 
prlncii)al &, a fraudulent receiving by 


an accessory may take place at the 
same time & by the same act. — 
McIntosh v, R. (1894), 28 S. C. B. 
180.— CAN. 

b. Rroperty must have been pos- 
sessed by another — Before accused got 
possession,]— To constitute the offence 
of receiving stolen property there must 
l)e some proof that some person other 
than accused had possession of the 
property, before accused got possession 
of it. — ISHAN Muchi r. R. (1888), 
1. ].. R. 15 Calc. 511.— IND. 

c. Beta in mg goods knowingly stolen 
— l*ersonal possession need not be 
shoum..] — Reset consists in being privy 
to tbc retention of stolen property 
kno\^’ing it to have been stolen ; It is 
not necessary to prove that accused 
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Sect. 14. — Ecceivi ng property : Stib-sects, I <S: 2.] 


A lad stole a brass weight from his master, &, after 
it had been taken from him, in his master’s pre- 
sence, it was restored to him again, with his 
master’s consent, in order that he might sell it 
to a man to whom he had been in the habit of 
selling sinnlar articles, which he had stolen before. 
The 1^ did sell it to the man ; & the man being 
indicted for receiving it; of an evil-disposed person, 
well knowing it to have been stolen, was con- 
victed. — R. V. Lyons (1841), Car. & M. 217. 
Anmfation :—'Dhtd. R. v. Dolan (1855), 6 Cox, C. C. 449. 

10,748. -- — .] — Prisoner was convicted of feloni- 
ously receiving stolen goods under the following 
circumstances : The goods were found by the 
owner in the pockets of the thief. The owner 
sent for a policeman who took the goods, but 
subsequently returned them to the tliief, who 
was sent by the owner to sell them where he had 
sold others. The thief then went to the shop of 
prisoner & sold the goods, & gave the money to 
the owner : — Held : the conviction was wiong. — 
R. r. Dolan (1855), Deai*s. O. C. 436 ; 24 I.. .1. M. C. 
59 ; 24 L. T. O. S. 279 ; 19 J. P, 55 ; 1 Jur. N. S. 
72 ; 8 C. L. R. 295 ; 6 Cox, C. C. 449 ; sub nom. 
R. V. Rooeus & Dolan, 8 W. R. 177, C. C. R. 


Annotahovf : — Consd. R. v. Schmidt (1866), L. R. 1 C. C. R. 
15. Folld. R. V. Hancock & Baker (1878), 38 L. T. 787 : 
R. V. Villensky, fl892] 2 Q. B. 597. 


10,749. .] — Four thieves stole goods from 

the custody of a railway co., & afterwards sent 
them in a parcel by the same co.’s line addressed 
to prisoner. During the transit the theft was 
discovered, &, on the arrival of the parcel at the 
station for its delivery, a policeman in the employ 
of the co. opened it, & then returned it to the 
porter whose duty it was to deliver it, with in- 
structions to keep it until further orders. On 
the following day the policeman directed the porter 
to take tlie parcel to its address, when it was 
received by prisoner, who was afterwards con- 
victed of receiving the goods knowing them to be 
stolen, upon an indictment which laid the property 
in the goods in the railway co. : — Held : the goods 
had got back into the possession of the owner, so 
as to be no longer stolen goods, the conviction 
was wrong. — R. v. Schmidt (1806), L, R. 1 C. C. R. 
15 ; 85 L. .T. M. C. 94 ; 13 L. T. 679 ; 30 J. P. 
100 ; 12 Jur. N. 8. 149 ; 14 W, R. 280 ; 10 Cox, 
C. C. 172, C. C. R. 

Annotedion R. v. Villensky, [1892] 2 Q. B. 597. 

^ 10,750. .] — A lad was detained on leaving 

his master’s premises, a policeman sent for, who 
searched him &; took a stolen cigar from him in 
the^ master’s presence. In consequence of the 
lad’s statement the cigar was returned to him with 
five others, which the lad took to prisoner 4 & gave 
to liim : — Held : prisoner could not be convicted 
of feloniously receiving the cigars knowing them 
to be stolen, for that they were not stolen propeity 
at the time they were received, the master & the 
poheeman having acted in concert in supplying 


the lad with the six cigars, &- instructing liim what 
to do with them. — R. v. Hancock & Baker (1878), 
88 L. T. 787 ; 42 J. P. 095 ; 14 Cox, C. C. 119, 
C. C. R. 

10.751. .] — A parcel was handed to pro- 
secutors, a firm of carriers, for conveyance to the 
consignees. Wliile in prosecutors’ dep6t, a ser- 
vant of prosecutors removed the parcel to a 
different part of the premises, & placed upon it a 
label addressed to prisoners by a name by which 
they were Imown & at a house where they resided. 
The superintendent of prosecutoi*s’ business, on 
receipt of information as to tliis, & after inspection 
of the parcel, directed it to be replaced in the place 
to which the thief had removed it, & to be sent, 
with a special delivery-sheet, in a van accompanied 
by two detectives, to the address shown on the 
label. At that address it was received by prisoners 
under circumstances wliich clearly showed know- 
ledge on their part that it had been stolen. The 
property in the parcel was laid in the indictment 
in the carriers, & an ofier to amend the indict- 
ment by substituting the names of the consignees 
was declined. Prosecutors’ servant pleaded guilty 
to a count for larceny in the same indictment : — 
Held : as the person in wdiom the property was 
laid had resumed possession of the stolen property 
before its receipt by prisonei's, it had then ceased 
to be stolen property, prisoner could not bo 
convicted of receiving it knowing it to have been 
stolen. — R. r. Viijlensky, [18921 2 Q. B. 597 ; 61 
L. J. M. C. 218 ; 56 J. P. 824 ; 41 W. R. 160 ; 8 
T. L. R. 780 ; 36 Sol. Jo. 745 ; 5 R. 16, 0. C. R. 

10.752. Effect of Larceny Act, 1916 (c. 50), 
S. 33 (1^.] — A conspiracy to obtain goods by fraud 
is a misdemeanour within the meaning of “ cir- 
cumstances which amount to felony or mis- 
demeanour ” in Larceny Act, 1916 (c, 50), s. 33 (1). 

In Ijarceny Act, 1861 (c. 96), s. 95, tlw? receiving 
must be of property the obtaining wdiereof “ is 
made a misdemeanour by this Act.” These 
w’^ords are not in the Act of 19](), wliich says that 
the receiving of any property ” obtained in any 
w^ay whatsoever under circumstances which 
amount to a misdemeanour ” shall be a mis- 
demeanour — words much more comprehensive. 
It is enough to show that the goods which applts. 
were charged with receiving with a guilty mind 
had been obtained in circumstances in wliicli a 
misdemeanour had been committed ; that is her(‘, 
in circumstances which amounted to a conspiracy 
to defraud the vendors of the goods (Loud 
Hew ART, O..T.). — R. Kutas, R. v. Jertchower 
(1923), 87 J. P. 196 ; 40 T. L. R. 51 ; 17 Cr. App. 
Rep. 179, C. C. A. 


Sub-sect. 2. — Receiving Stolen Property. 

10,753. Property must have been stolen.] — A. 

was employed by B. to manufacture skins into furs 


ever had the property in his per- 
sonal possession, — H.M. Advocate v, 
Biu)wne, Burns & Williams ( 1903), 
6 K (Ot. of Sess.) 24; 41 Sc. L. H. 
130; 11 S. L. T. 353. — SCOT. 

d. Adoption of crime — Illegal pw^ 
chase by mistress — lieceiving.}^A dia- 
mond was Illegally purchased in his 
house by accused’s mistress. Thc^ro 
was no evidence to show that accused 
knew anything the purchase. 
Shortly after the purchase, the mistress 
walked up to accused & without saying 
anything placed the diamond, wrapped 


in paper, in accused’s pocket. A few 
rainutos later a detective told him that 
an illicit diamond transaction had just 
taken place in his house & warned him 
not to move till a search had been 
made. Thereupon accused endeavoured 
to put his hand into his said pockeL 
but was stopped : — Held : he could 
not be convicted as an acet^ssory to the 
commission of the crime of Illegally 
purchasing diamonds. Qu, : whether, 
if ho had adopted his mlsti’ess’ act 
with full knowledge of the crime, he 
could have boon convicted as an 


accessory.- -R. v. Abrams (1882), 1 
8. C. 393.- S. AF. 

PART XXXIV. SECT. 14, SUB-SECT. 2. 

10,763 i. Property must have been 
stolen,] — On an indictment for receiving 
no pruBiimptlou adverse to accused may 
bo drawn from the fact that the goods 
alleged to have been stolen, or feloni- 
ously received were found in her pos- 
session unless there is evidence frbm 
which the jury may reasonably infer 
that the goods wore taken by some 
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at A.’s house ; he was paid by the piece, & re- 
ceived his earnings weekly at B.’s warehouse, 
with other servants. He worked in the same way 
for other persons besides B. Being intrusted by 
B. with skins to be made up in the usual manner, 
he shortly afterwards pledged them with C., who 
well knew that they belonged to B., & who con- 
verted them to his own use : — Held : there was 
no larceny of the skins by A. &> therefore C. could 
not be convicted of feloniously receiving them. — 
K. V. Harkis (1850), 14 J. P. 009 ; 5 Oox, C. 0. 
151. 

1 0,764'. Property abandoned by owner.] — If 

property had been abandoned, the pei'son charged 
has a right to have the jury directed that if he 
took it really believing that it was abandoned, he 
is not guilty of larceny [per Gun.). — R. r. White, 
(1912), 107 R. T. 528 ; 70 J. P. 381 ; 23 Cox, C. C. 
190 ; 7 Or. App. Rep. 200, C. C. A. 

10,765. Proof that property Is stolen — Inferred 
from circumstances.] — Where a man is indicted 
alone as the receiver of stolen property, it is not 
necessary to give any direct evidence to show that 
any property has been stolen, lost, or missed, but 
it is quite sufficient to adduce evidence of the 
identity of the property found with that from 
whom it has been charged to be stolen, & the 
principal felony may be inferred by the jury from 
circumstances, as well as the guilty knowledge of 
th(i receiver. — R. v. Montague (1839), 3 J. P. 149, 

10.756. .]— On a charge of receiving 

stolen property the jury must be satisfied that the 
proiierty was stolen, but the facts may be such 
that the judge summing up may assume that it 
was stolen. — R. v, Austin & Davies (1910), 12 
Cr. App. Rep. 171, (\ C. A. 

10.757. .] — The circumstances in which 

a deft, receives goods may of themselves prove 
that the goods W(*ro stolen, &, further, may prove 
that he knew it at the time when he received them. 
It is not a rule of law that there must be other 
evidence of the theft. — R. v. SnAititA (191 S), 87 
h. J, K. B. 1003 ; 119 L. T. 89 ; 82 .1. P. 171 ; 34 


T. L . R. 321 ; 26 Cox, 0. 0. 305 ; 13 Or. App. Rep. 
118, a C . A. 

Annotalioii : — Refd. K. r. Smith, [1918] 2 K. B. 415. 

10,768. Sufficient If shown to be embezzled.] 

— Prisoner was found guilty of receiving goods 
knowing them to have been stolen. lie was 
tried with B. & *G. who were charged in different 
counts with embezzling & stealing goods the pro- 
perty of their master ; & he was charged in the 
same indictment with receiving the same goods 
knowing them to have been stolen. The jury 
found B. guilty on the count for embezzlement 
only & acquitted C. finding prisoner guilty on the 
count for receiving : — Held : the conviction was 
right. — R. V. Frampton (1858), Dears. & B. 585 ; 
27 L. J, M. G. 229 ; 31 L. T. O. 8. 137 ; 22 J. P. 
338 ; 4 Jur. N. 8. 500 ; 0 W. R. 514 ; 8 Gox, G. G. 
10, G. G. R. 

10.759. Not provable by confession or con- 

viction of thief.] — R. V. Blick, No. 10,010, an/e. 

10.760. .] — On an indictment against 

an accessory, a confession by the principal is not 
admissible in evidence to prove the guilt of the 
principal ; it must be proved aliunde^ especially 
if the principal be alive. 

Hernble : a conviction of the principal upon a 
plea of guilty will not be evidence against the 
acce.ssory to prove the principal guilty ; nor will 
a conviction on a plea of not guilty. — R. i\ Turner 
(1832), 1 Mood. C. C. 347 ; 1 Lew. G. G. 119. 

Annotations : — Reid. R. v. Pym (1846), 1 Cox, C. C. 339; 

Ji. V. Clark (1853), 6 Cox, C. C. 210. 

10.761. .] — If on an indictment for 

receiving stolen property an attempt be made to 
prove the possession of other property alleged to 
have been stolen within twelve inonths, the 
proof fail, the jury must be warned to disregard 
the evidence. 

Qu. : whether a plea of guilty to an indictment 
for larceny be any evidence of such larceny, or 
the time of it, as against a deft, indicted for 
receiving, against whom it is sought to establish 
that tlie subject-matter of that indictment was 


person invito domino. — Trainer v. It. 
(1906), A C. L. 11. 126.— AUS. 

10,753 ii. .] — AecniHod was con- 

victed of the theft of clot hes, “ the pro- 
perty of or in the lawful posscKsiou oi 
one C,, a hoardingr-house keeper. ” The 
evidence Bhowed that the clothes were 
at the time the property of K., who 
was a lodger in C.'s house, & they 
were found in accused’s possession, but 
there was no evidence that the clothes 
had been stolen : — Held : as the 
clothes were not the property of or in 
tho lawful possession of C. & in the 
absence of proof that such clothes 
had been stolon, the conviction should 
bo quashed. — U. v. Jacobus, 11911] 
a l\ D. 199.— S. AF. 

e. dishonestly reeeived.] — 

Where a peixon is accuHod of an offence 
under Penal Clode, s. 411, ho cannot, 
where tho circumstances do not raise 
the presumption that he received the 
property knowing it to be stolen, be 
convicted of that offence merely 
h(‘cause he is in possession of the 
property & does not account for his 
possession. The prosecution must 
prove both that the property was stolen 
& that accused received it dishonestly. 
K. V. Burke (1884), I. L. R. 6 All. 
224.— IND. 

Anything rea sonahly suspected 

of being stolen — Docs Tiot itulnde. cattle 
— 19 Viet., No. 24, 3. 1.] — J. was 
summarily convicted under tho above 
sect, of having in his possession 22 
head of cattle reasonably suspected of 
having boon stolen. H. was convicted 
of aiding & abettbig J. iu the com- 


misKion of the offence with which he 
was charged ; — Held : convictions were 
bad. The w^ord “ anything ” in the 
sect, docs not include a lot of cattle. 
Tho conviction of H. is also bad because 
there is no such offences mentioned in 
tlie Act as that of “ aiding & abetting.” 
— Re Kkveh (1884), 5 N. S. W. L. R. 
359 ; 1 N. S, W. W. N. 17.— AUS. 

g. Property incaj)ahle of being 

sUnen — Fixtures.] — A. was presented 
& convicted of feloniously receiving, 
knowing the same to have been 
feloniously stolen a copper plate, which 
was an essential part of an undoubted 
fixture, & was for its complete use 
intended to be & was in fact periodically 
detached : — Held : the plate was it self 
a fixture & therefore could not be the 
subject of larceny at common law, & 
the conviction for receiving must he 
nuashed.^ — R, v. DowsEY (1903), 29 
V. L. R. 453.— AUS. 

h. Pillage during war. ] — During 

the Anglo -Boer war two Free State 
burghers wandering about a district 
of Cape Colony in an irresponsible 
manner, & not being under any 
military control, without authority, 
seized certain property belonging io 
tho Colonial Govt. : — Held : a British 
subject, reooiviug this property from 
them, with knowledge of the manner 
iu wliich it had been obtained, & con- 
verting it to his owm use, was properly 
convicted of the crime of receiving 
stolen property.- — R. v. Smit (1900), 17 
8. C. 274 ; 10 C. T. R. 372.— S. AF. 

k. No evidence to identify thief. ] 

— A. received goods from earner 


& sold them. These goods were 
stolen, but therti w'os no evidence who 
stole them. The carrier had never 
been seen or trticod iu connection with 
the goods after A. i*eoeived them. 
There was some evidence iu fact that 
the original bailee was not a carrier 
but au accomplice of A. for the pur- 
pose of getting possession of the goods 
& afterwards appropriating them : — 
Held : A. could be convicted of re- 
ceiving stolen goods witliin 7 & 8 
Geo. 4, c. 99.— R. V. Parker (1863), 

2 N. 8, W. S. C. R. 217.— AUS. 

1. .] — -R. V. Byrne (1869), 

I. R. 4 C. L. 08.— IR. 

nn, Suspicion against 

accused.] — -A conviction for receiving 
stolen property may bo Hustained 
though the evidence did not show who 
was the thief, but raised a suspicion 
that it was prisoner, — R. v. C’orridas 
(1886), 12 V. L. R. 195.— AUS. 

n. * No evidence of theft by 

accused.] — An accused was indicted 
upon three counts : (1) for theft of 

four cows & throe heifers ; (2) for theft 
of three cows ; & (3) that he did 

receive & have five cows before then 
stolen, he, when he received the five 
cows, then well knowing that the same 
had been dishonestly obtained. To 
each of these counts he pleaded not 
guilty. The j ury i*eturnod the following 
verdict iu writing : ‘‘We find prisoner 
guilty of receiving stolon cattle, & 
being a party to sale of same, but 
respoctfully ask your Honour for 
leniency, os there is not sufficient 
evidence to show prisoner actually 
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“ otlier property ” found in his possession. — 
K. V , ITalikiopulo (1909), 3 Cr. App. Kep. 272, 

0. 0. A. 

10.762. Plea of guilty in presence of 

accused.] — R. v, Kelly (1900), 64 J. P. Jo. 84. 

10.763. Act of stealing must be completed.] — It. 

V, C>runcp:ll, No. 9679, ante, 

10,764*. .] — R. i\ Roberts & Jackson, No. 

9783, ante, 

10.765. Identification of property stolen with that 
received — Must be actual property stolen.] — A. & B. 

were indicted, A. for stealing six bank notes of 
£100 each, & B. for receiving “ the said notes,” 
knowing them to have been stolen. A. stole the 
six £100 notes, <fe got them changed into £20 notes, 
some of which B. received : — Held : B. could not 
be convicted on this indictment. — It. v. Walkley 
(1829), 4 0. & P. 132. 

10.766. .] — On an indictment for 

feloniously receiving goods, knowing them t o have 
been stolen, it is unsafe to convict a party as 
receiver on the evidence of the thief, unless it is 
contirmed. 

On an indictment for stealing receiving a 
mixture, it appearing that the thief had stolen 
two sorts of grain, &; then mixed them & sold 
them t-o prisoner : — Held : the latter could not 
be convicted on such indictment.— R. v. ItoBiNSON 
(1864), 4 P. A F. 43, 

10.767. May be In another form.] — R. 

V . Cowell & Okeen (1796), 2 East, P. C. 617. 

10.768. Not proceeds.] — R. v. ( Jiapple 

(1810), 9 C. P. 355. 


10,7^9, Direction to Jury.] — On an indict- 

ment for receiving stolen property, the jury shoidd 
be directed clearly to the question of the identity 
of the goods found with those stolen. — R. v. 
Smith (1914), 11 Cr. App. Rep. 19, C. C. A. 

10.770. Possessing or receiving property stolen 
abroad.] — Prisoner had stolen goods in Guernsey 
&; })rought them to England, where he was taken 

Committed for trial : — Held : Guernsey not 
being a part of the United Kingdom, prisoner 
could not be convicted of larceny, for having them 
in possession here, nor of receiving in England the 
goods so stolen in Guernsey. — R. v, Debruiel 
(1861), 11 Cox, C. C. 207. 

Annotation : — Refd. R. v. Ellis, [1899] 1 Q. B. 230. 

10.771. .] — Where a person has in his pos- 
session property stolen outside the United King- 
dom, he is liable to be convicted under Larceny 
Act, 1896 (c. 52), although he had received & had 
been in possession of that property before the Act 
came into operation. — R. v. Panse (1897), 61 
.1. P.536. 

10.772. .] — Prisoners whilst living in Paris, 

ordered a fur jacket to be made for one of them by 
prosecutor. Before this fur jacket waa delivered, 
they ordered received various other fur articles. 
They were not asked to pay for any of these 
articles, but prosecutor said that he regarded it 
as a cash transaction & did not ask for payment 
because other goods were in order, the trans- 
action would not be complete till th(' delivery of 
the fur jacket. Piisoners brought the furs to 
London, where they were arrested & indicted under 
T^arceny Act, 1896 (c. 52) : — Held : the Act 


stole the cattle ” : — llcUl : the verdict 
was one of not juiilty on the lii’st 6c 
second counts, & one of ^uiltj’ on the 
third count. — K. v, Bouuke (1913), 32 
N. Z. L. It. 821.~N.Z. 

o. Identification of property stolen 
with that received. ]~On a charge of 
stealing several kegs of cream of 
tartar, the property of the Victorian 
Bys. Conirs., & on a second count of 
receiving tlie kegs knowing them to 
have h(ien stolen, the evidence showed 
the kegs were missed, & all other kegs 
bore shipping marks on the lids, 6c 
slioilly afterwards two kegs of cream 
of tartar similar in size, shape, colour 6c 
dimension to the rest of the consign- 
ment, & bearing marks on the lids such 
as would bo produced by planing off 
tlie shipping marks were found in the 
shop of accused, who denied that she 
had them & gave no reasonable account 
of how they came into her possession. 
Accused was convicted of receiving : — 
Held : there was evidence to go to tlie 
jury that t he goods found in possession 
of accused formed part of the goods 
alleged to have been stolen. — H chiff- 
MANN V. R. (1910), 11 C. L. 11. 255.— 
AUS. 

10,765 i. Must be aiiual property 

stolen.] — K. v. ScHKER (1921), 34 Can. 
t^rim. Cas. 231 ; 57 i). L. R. 014.— 

CAN. 

p. Oumer alleged must be proved 

owner. ] — Prisoner was charged with 
receiving goods, the projierty of T,, 
knowing them to have been stolen. 
It was proved that certain goods, con- 
sisting of a quantity of boots & shoes, 
were stolen from a wharf, & that 
prisoner feloniously received tliem. 
In proof of the ownershl]) of the goods 
the C^own called the agent of T., who 
said that T. were large manufacturers 
in England of boots & shoes, & that he 
was their agent ; that the marks on 
the trunks found in prisoner’s posses- 
sion corresponded with the marks put 
upon T.’s goods, & that the goods were 
T.'s make: — Held: evidence was in- 


sufficient to prove that tlic goods stolen 
were tlie property of T. ; iiroof of the 
property in the goods stolen being 
material, in order to constitute tlie 
offence with which prisoner was 
charged, the ct. could not say that the 
failure to prove the i>ropcrty as laid 
was not a substantial WToiig to 
prisoner, & the conviction would be 
quaslied, — R. v. Isaaoh (1884), 5 

N. S. W. L. R. 369 ; 1 N. 8. W. W. N. 
31.— AUS. 

q, May he identified Iry reason- 

able presinnpti.on.}~Oii au indictment 
for recA^Mviiig stolen goods, it is 
not necessary to prove by positive 
evidence that the property found in 
the possession of prisoner belongs to 
prosecutor : it is sutflcient if the evi- 
dence is sueli that a jury may reason- 
ably presume the identity of the 
property. — R. v. Giij.ih (1888), 27 
N. B. R. 30.— CAN. 

r. Hank-notes — ■ Admissibility 

of evidence.] — Indictment for receiving 
stolen bank-notes, the property of 
a pulilic CO., knowing them to have 
been stolen. It was proved to have 
been the usual course of busiucHs 
observed by the officers of the co., that, 
the numbers of bank-notes coming 
into their iiosscssion should be entered 
in their books by a cerRiin clerk. The 
death of the clerk was also ])roved : — 
Held : for the purpose of identifying 
the notes in question, the entry of the 
numbers thereof in the handwriting 
of the deceased clerk, was admissible 
in evidence.— K. r. Wall (1839), 1 
CTaw. 6c D. 308. — IR. 

10,770 i. Possessing or receiving pro- 
perty stolen abroad.] — Upon a charge 
of having in possession goods stolen in 
a foreign country. It is not always 
nwessary to prove the state of the law 
of that country. When the Crown 
proved that prisoner had taken, & had 
in his possession in Canada, property 
which he had, in any other country, 
taken under such circumstances that, 
had ho taken it in like manner in 


C’auada, it would, by the laws of 
('anada, have been felony, then tlio 
offence was iiroved. — R. v. Jewell 
(1890), 0 Wan. L. R. 4(50.— CAN. 

10.770 ii. .b-R. V, Duff (1900), 

11 W. L. R. 292.— CAN. 

s. Oumer vnkiioim — Sufficiency of 
proof.] — I’risoner was found guilty of 
feloniously receiving Hheep-skius, the 
property of a person unknown. The 
evidence showed tliat he was in pos- 
Hcssion of sliecii-sklnH. The oars liad 
been cut off t,lic skins & the tar brands 
had been clipped off them, & prisoner 
was unable to give a satisfactory 
account of how he came into posses- 
sion of them :- ~Held. : there was suffi- 
cient evidence to justify a conviction. 
~ -R. V. Ettz-simmonh (1899), 20 N. S. W. 
L. R. 424 ; 16 N. S. W. W. N. 91.-- 
AUS. 

t. Alleged, thief nam^d Proof .] — - 
The indictment against A. 6c B., for 
rei;eiviug stolen goods, alleged a taking 
by C. S., whkui allegation was not 
sustained by evidence : — Held : such 
want of proof was fatal. — K. v. Con- 
NOlLY (1838), Craw. 6c D. Abr. C. 280. 
— IR. 

a. Charge of habitually rmiving— 
Proof. ]— A person cannot be said to l)o 
an habitual rcf^eivtu* of stolen goods 
who may receive the proceeds of a 
number of different robberies from a 
number of different thieves on the 
same day. In order to support a 
conviction of being au habitual receiver 
of stolen ijroperty It must be shown 
that the property was received on 
different occasions & on different 
dates. — H. v. Baburam Kaxbari 
(1891), I. L. R. 19 (;alc. 190.— IND. 

b. Possessing or receiving soldiePs 
equipmeni.y— An assistant in a second- 
hand clotliler’s shop who had pur- 
chased from a soldier a regimental kilt 
was convicted of reset of theft : — 
Held : the offence committed by the 
soldier, though an offence specially 
dealt with by the Army Act, was also 
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applied to a case such as this, where the property 
was alleged to have been stolen by the same 
pei*&on in whose possession it was afterwards 
found in England.— R, ik Gkaham (1901), 05 J. P. 


SUB-HECT. 3. — POSSESHION. 

A. Proof of Possession, 

10.773. Proof of possession essential.] — Where a 
prisoner is charged with receiving stolen goods, 
the jury should bo directed that, to justify a 
verdict of “ Guilty,” they must be satisfied that 
the goods have been in the x>ossession under the 
control of prisoner. — R. v, Berger (1915), 84 
R. J. K. B, .541 ; 31 T. L. R. 159 ; 11 Or. App. 
Rep. 72, C. V. A. 

10.774. .] — In order to convict a receiver of 

sfden i)ropcrty, Uiere must be clear evidence of 
some possession on the part of the deft. — R. v, 
Lewis (1910), 4 Cr. App. Rep. 96, C. 0. A. 

10.775. — — .] — -To support a conviction for re- 
ceiving with guilty knowledge, possession must be 
strictly proved. — R. v. Middleton (1923), 17 
Gr. Apji. Rep. 89, C. C. A. 

10.776. Mere knowledge insufficient.] — Proof 

of some form of posses.sion is essential to sustain 
an indictment for receiving stolen property with 
guilty knowledge. — R. v. Watson, [191(1] 2 K. B. 
385; 85 L. J. K. B. 1142; 115 L. T. 159; 80 
.1. J^ 391 ; 32 T. L. R. 580 ; 25 Gox, 0. C. 170 ; 
12 Cr. Ax^p. Rep. (52, C. A. 

10.777. Inferred from circumstances.] — If, 

on an indictment for receiving stolen property, 
the ct. thinks th(‘re was evidence from wliich the 
jury might infer guilty possession, it will not cjuash 
a conviction, though there was not, as there should 
have been, a dir(‘ction on the point to the jury. — 
R. V . (’OOK (1912), 8 (-r. App. Bej). 91, (K C. A. 

10.778. .J—R. r. Coots, No. 10,597, 

ante, 

10.779. .] — A bag was l(*ft by the 

owner on a Saturday night n(‘ai’ to a place where 
prisoner A two other iiei'sons were at the time. 
Prisoner passed by the place on Ids way home, 
& shortly afterwards one of the other persons 
followt‘d in the same direction. That person & 
prosecutor then met prisoner coming back to his 
home from the opposite direction, A being ques- 
tioned he denied all knowledge of the bag, & said 
that he had been into the neighbouring wood for 
firewood. The wood, prisoner’s cottage, A some 
disused farm buildings near it were then searched, 
without success. On the Monday moridng the 
bag was found in a hayloft in one of the disused 
farm buildings near to the Idghway. There was 
no door to it, passers-by had easy access to it. 
Prisoner was then taken into custody for stealing 
the bag, & siiid to the constable, after x^reviously 


denying he had taken the bag, “ I sui^pose I 
shall get a month for tins,” & made use of some 
other words of no more definite meaning. The 
chairman left all the facts to the jury as evidence 
from wliich they might infer that prisoner had 
had possession of the bag, & directed them, if 
they found so, to treat the case as one of recent 
possession : — Held : the chairman’s ruling was 
wrong, & he ought to have directed an acquittal. — 
R. r. Hughes (1878), 39 L. T. 292 ; 43 J. P. 24 ; 
14 Cox, C. C. 223, C. 0. R. 

10.780. Joint charge of receiving — Joint posses- 
sion must be proved.] — On a joint indictment for 
receiving stolen property, joint x>ossession must be 
strictly proved. — R. v, Goodwin &; Wilkinson 
( 1910), 0 Cr. App. Rep. 85, C. 0. A. 

10.781. Exclusive possession of one.] — On 

a joint indictment for larceny or receiving stolen 
property the cases made against each deft, must 
be carefully distinguished to the jury. To con- 
vict one deft, of receiving, the exclusive possession 
of another must be negatived. — R. v. Ashworth 
(1911), 0 Cr. App. Rep. 112, C. C. A. 

10.782. Question for jury.] — Where a thief took a 
stolen sack of meal through prisoner’s shop A in t o 
his yard placing it on a table by which prisoner 
was standing, a constable following at once through 
the shop A arresting the thief, the chairman of 
quarter sessions did not specifically direct the 
jury on the question as to whether or not x^risoncT 
had received the sack or as to whether it was ever 
in his possession. The ct. allowed the appeal A 
quashed the conviction on the ground of tliis 
absence of direction. — R. v, (’rane (1912), 7(1 
J. P. 261 ; 7 Cr. App. Rep. 113, C. C. A. 

Annotations : — Mentd. Bradshaw v. Waterlow, {19ir>] 3 

K. B. 527 ; R. r. Baskerville (1910), 25 Cox, C. C. 524. 

10.783. -.] — R. V. (JooK, No. 10,777, arde, 

10.784. '.] — On an indictment for felonious 
receiving, tlu^ question wliether deft, was in pos- 
session is for the jury & not for tlie judge. — R. v, 
Leary (1913), 9 Cr. App. Rep. 85 ; 77 J. P. Jo. 
352, C. C. A. 

10.785. .] — At the trial of a iiJ"isoner for 

receiving goods knowing them to have been stolen 
the recorder directed the jury that if prisoner 
assisted to dispose of the stolon goods by 
negotiating for their sah? he had been aiding & 
abetting the receivers of the goods & could be 
convicted of receiving the goods knowing them 
to have been stolen. The jury found that prisoner 
was guilty of ” being a negotiator in the full 
knowledge that the goods were stolen.” That 
finding was tak(*n by the recorder 4vs a verdict 
of guilty, & he accordingly x^assed sentence upon 
prisoner : — Held : the conviction must be quashed, 
imismuch as the recorder had not directed the 
jury that in order to return a verdict of guilty 
they must find that prisoner was in possession of 
the stolen proxierty either by himself or jointly 
with the receivers in the sense that he had either 


an offcnco at common law, & therefore 
the olTonco Hpecificcl In the complaint 
amount^Cfl to reset of theft. — O’Brikn 
V . Stratukun, [1922] S. C. (J.) 55. — 

SCOT. 


PART XXXIV. SECT. 14, SUB- 
SECT. 3.— A. 

10,773 i. Proof of possession cssen- 
iial.f—On a prcHcntment for reoeivinif 
stolen property knowing it to have been 
stolen, it was prtived that stolen pro- 
perty was deposited in a lane used by 
accused as a yard in the early morning 
following: the night on which sucli 


property had been stolen. There was 
no evidence that oocusod knew the 
propiU’ty had boon so deposited or that 
he had exorcised any act of dominion 
over it but tiiero was evidence that the 
property had been intentionally placed 
in th() lane in pursuance of a pre- 
existing arrangement between accused 
& the tJiievcs that if stolen property 
accused would pay for It : — Held : 
accused was not guilty of tlie offence 
of receiving property knowing the 
same to have been stolon feloniously. 
There was no evidence that accusetl 
“ received ” the property or that ho 
knew that it had been stolen. There 


must be at some time a combination 
of guilty knowledge & receipt. — R. v, 
Merri.man, [1907] V. L. R. 1. — AUS. 

10,773 ii. •.] — U. V . Dubois 

(1910), 15 W. L. R. 238.— CAN. 

10,773 iii. .] — Indictment for 

receiving four sheep knowing tliem to 
have been stolen. It appeared in evi- 
dence that the sheep were found two 
days after they had been taken in the 
possession of K., to whom they had 
been given by prisoner in chaige for 
him, prisoner ; — Held : the foi*egolng 
evidence, although sufficient to sustain 
an indictment against prisoner for the 
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exclusive or joint control of it &> the jury by their 
verdict had left it in doubt whether prisoner was 
in sole or joint possession of the stolen property, 
&; whether he had possession in the sense of having 
control. — R. v. Watson, [1916] 2 K. B. 385 ; 86 
L. .T. K. B. 1112 ; 115 L. T. 159 ; 80 J. P. 391 ; 
32 T. L. R. 680 ; 25 Cox, C. C, 470 ; 12 Or. App. 
Rep. 62, 0. C. A. 

10,786. Joint possession must not be pre- 

sumed.]— R. V. Flatman (1913), 8 Or. App. Rep. 
250. C. C.A. IF F 


B. What amounts to Possession. 

10.787. Actual handling of property.]— If deft, 
be charged in an information, with knowingly re- 
ceiving divers gallons of foreign spiiits, which had 
been unshipped before the duties imposed by 
27 Geo. 3, c. 31, were paid. Evidence that several 
tubs containing it, were on different sides of a 
hedge in a field, that deft, was there with several 
other persons & that he had one tub in his hands, 
IS sufficient to convict liim of having the whole in 
his possession ; within t he meaning of the statute. 
— R. V. OoNSTABiuE (1793), Nolan, 232. 

10.788. .] — A carman in the employ of pro- 
secutor, drove his master’s cart near to B.’s house, 
left it, <fe entered the house ; returned to the cart 
in a few minutes, took from it a sack of flour, went 
thi'ou^h B.’s shop, by the direction of B. carried 
it up into a loft, & w^as just in the act of lowering 

with B.’s assistance, from his shoulders to the 
floor, when a policeman appeared & took them 
into custody i— Held : a receiving by B. — R. v, 
Bowden & Boddinoton (1850), 14 J. P. 741. 

10.789. Control of property.] — In order to con- 
vict of feloniously receiving stolen proper! y, it must 
be shown to have come into the actual possession 
or control of accused. — K. v. Kinman (1843), 1 
].. T. O. S. 504. 

10.790. .] — A. was indicted for feloniously 
receiving a watch & a hat. It was proved that a 
policeman, in consequence of information received 
from B., the thief, went to a room in a lodging- 
house where prisoner slept, & in a box in that 
room found the hat. Prisoner admitted that the 
hat had been brought there by B., but denied all 
knowledge of the watch. On the following day 
A. was taken into custody, & he then told the 
policeman that he knew where the watch was. 
He took the policeman to a place where he said 
the watch was, but it was not found there, but he 
afterwards sent a boy for the watch, & on the 
boy bringing the watch to prisoner he gave it to 
the policeman if cZd ; therfe was sufficient 


evidence to go to the jury. — R. v. Hobson (1854), 
Dears. 0. C. 400 ; 24 L. T. O. S. 170 ; 18 J. P. 
727 ; 6 Cox, 0. C. 410, C. 0. R. 

10.791. .] — R. V. Bergeb, No. 10,773, ante. 

10.792. Goods not handed over to receiver.] — 

A. & B., two thieves, wore seen to come at midnight 
out of a house belonging to C.’s father, A. carrying 
a sack containing the stolen goods, B. accompany- 
ing him, C. preceding them, carrying a lighted 
candle. All three W€'nt into an adjoining stable 
belonging to C., & then shut the door. Policemen 
entered the stable & found the sack lying on the 
floor tied at the mouth & the three men standing 
round it as if they were bargaining ; but< no x)ar- 
ticular words were heard : — Held : on this evi- 
dence C. could not be convicted of receiving 
stolen goods, inasmuch as although there was 
evidence of a criminal intent to receive, & of a 
knowledge that the goods were stolen, yet tlie 
exclusive possession of them still remmned in the 
thieves, & therefore C. had no possession, either 
actual or constructive. — R. v. Wiley (1850), 2 

! Den. 37 ; T. & M. 307 ; 4 New Sess. Gas. 303 ; 
20 L. J. M. G. 4 ; 10 1.. T. O. S. 514 ; 14 J. P. 770 ; 
15 .lur. 134 ; 4 Gox, (J. G. 412, G. G. II. 

Annolatimis ! — Distd. B. v. Smith (1855), 0 Cox, C. 554 ; 

R. V. Payne (1909), 8 th*. App. lUm. 259. Apld. R. v. 

Berifcr (1915), 84 L. J. K. B. 541. Refd. B. v. Matthews 

(1850), 4 Cox, C. C. 214 ; R. r. Woodward (1862), Le. 

Ca. 122. Mentd. R. u. Maraton (1918), 13 Cr. App. Hop. 

203. 


10,793. Manual possession unnecessary.] 

Prisoner was indict(*d for receiving a wateli, 
knowing it to have been stolen. It appeared in 
evidence that j)rosecuior, whilst in company at 
night with a prostitute at- a public-hous(% where 
prisoner & H. A several other persons were, had 
the watch in question taken from his x>erson, &; 
charged prisoner with stealing it ; but upon a 
partial search by a policeman, it w^as not found. 
Prosecutor ^ the girl soon after went to a room in 
another house. After about an hour j)risoner 
came to them, & asked prosecutor what he would 
give to have his watch back. Prosecutor said, 
“ 1 would give a sovereign.” Prisoner A the girl 
then went to a room in a house where prisoner 
lived, in wliich room II. was. There was a table 
in the room, <fe, althougli there was no watch on 
the table wlien they entered the room, a watch 
was a few minutes afterwards seen on the table, 
wliich one of the witnesses said must have been 
placed there by H. Prisoner told the girl t-o take 
the watch & get the sovereign. She took it t-o 
prosecutor, & in a few minutes prisoner A H. 
came, & H. asked for the reward. The Recorder 
told the jury that-, if they believed that when 
prisoner took the girl with liim to the house wdiere 


larceny of the sheep, did not B\ipj>ort 
the indictment for receiving them 
knowing them to have been stolen. — 
R. V. WiLLLuns (1840), 1 Craw. & D. 
393. — IR, 

^Vith knowledge of person 

charged .] — The word “ posseBBiou ” in 
Criminal Code, s. 446, imports know- 
ledge of control over the thing po8- 
6^'^od, & in order to prove poBsossion, 
the evidence must show possossiou, 
either actual or constructive, with the 
knowledge of the person charged. — 
Molloy u. Hallam, 119U3J 8. Q. li.*' 
282 .’ — AUS. 


PART XXXIV. SECT. 14, SUB- 
SECT. 3.-~B. 

10,789 i. Control of property .] — On a 
complaint under Criminal Code, s. 446, 
to prove possession evidence must bo 
given that deft, had knowledge that 


the object posaesHed w’as under his 
control. — C kudginoton v. Coosky, Kx 
V. Cooney, 119021 «. 11. Q. 176.— AUS. 

10,789 ii. .] — Possession of 

personal property suspected of being 
stolon in Police Offences Act, 1907, s. 
10, moans actual physical control of 
such property. — T atchere i\ Lovett, 
[1908J V. L. R. 645. — AUS. 

d. Anirnal found in pris- 

omr*8 paddock.] — A calf, having been 
stolen, was found in priHoner’s paddock 
within a short time after it had been 
stolen, & prisoner was convicted of 
receiving if knowing it to have been 
stolen : — Held : he was rightly con- 
victed, Inasmuch as it was in his 
possession within Criminal Law Amend- 
ment Act, s. 456. — R. t). Oharlewokth 
(1891), 12 N. ». W. L. R. 69.— AUS. 

®. Not mere poirUing out of 

place of concealment in another* afield .] — 


Where the sole evidencKJ against a 
poraon charged with an offence under 
Penal Code, s. 411, consisted of the 
fact that accused had pointed out the 
place where some of the stolen property 
was concealed in the field of anothiT 
person : — Held : this was not in Itself 
sufficient evidence to support a con- 
viction imdcr the sect- — R. v. Gobjnda 
(1895), 1. L. R. 17 All. 576.— IND. 

10,793 i. Manual possession un~ 

fiecessary.] — On the trial of an indict- 
ment, charging E. with stealing goods, 
& M. with receiving them knowing 
them to have been stolen, the evidence 
given was, that E. came into the shop 
of M., behind the counter, where M. 
then was ; that M. called her servant, 
& directed her to go & pawn the goods, 
E. then holding the goods in her hand, 
& to give the nroceeds to E. ; that the 
servant took the goods from E., went 
& pawned them, &. handed the proceeds 




tha watch was given up, he knew that the watch 
was stolen ; if they believed that the watch 
^vas then, with the cognisance of prisoner, in the 
custody of a person over whom prisoner had abso- 
lute control, so that it would Tbe forthcoming if 
prisoner ordered it, there was evidence to justify 
a conviction. The jury found a verdict of guilty ; 

in answer to the Recorder, stated their belief 
that though the watch was in the hand or pocket 
of H., it was in the absolute control of prisoner : — 
Held : ( 1 ) the direction to the jury was right ; 
(2) manual possession or touch is unnecessary, it 
is sufficient if there is a control by the receiver 
over the goods ; (3) a conviction for receiving is 
good, although a conviction for stealing would 
have been supported by the same evidence if the 
jury had so found. — R. r. Smith (1855), Dears. 

C. 494 ; 24 L. J. M. 0. 135 ; 20 L. T. O. 8. 0 ; 
19 J. P, 358 ; 1 Jur. N. S. 575 ; 3 W. R. 484 ; 
3 0. L. R. 1J54 ; 0 Cox, 0. C. 554, 0. 0. A. 

Annotaiiom :—As to (2) FoUd. R. v. Gleod (191 «), 12 Cr. 

App. Uep. 32. Apld. R. r. Marstoii (1918), 13 (’r. App. 

Rep. 203. Refd. R. V. Wat-eon (1910), 85 L. J. K. B. 1142. 

10.794. .] — A chattel was stolen in L., 

out of the county of M., & was consigned thence 
as a parcel by the thief in the ordinary coui*se 
tlirough a railway co., was delivered by them 
to the receiver in the county of M., for the purpose 
of being sold & disposed of by him there, & there 
was no evidence of any possession by the thief in 
the county of M., unless either the possession by 
the railway co. or of the receiver could be deemed 
his possession : — Held : the thief retained cont rol 
over the article in M., was therefore in possession 
thereof in M., <fe was liable to be tried in M., under 
Larceny Act, 1801 (c. 90), s. 114. 

Two prisoner's were convicted under a count 
charging them with receiving goods knowing 
them to have been stolen upon proof that/ they 
were present aiding & abetting a tliird receiver 
who was found in actual possession of the box 
containing the goods, but the two former never 
had manual possession of the box : — Held : the 
conviction was right. — R. v. Rogers (1868), 
L. R. 1 0. C. K. 136 ; 37 L. J. M. O. 83 ; 18 L. T. 
411; 16 W. R. 733 ; 11 Cox, C. 0. 38, C. G. A. 

10.795. .] — It is not necessary that 

there should be even manual possession of stolen 
X)roperty for a conviction for receiving such pro- 
perty to be sustained against a x)risoner. It is 
sufficient if the alleged receiver has had control 
over the stolen goods (Lord Reading, C.J.). — 
R. V. Gleed (1916), 12 Cr. App. Rep. 32, C. C. A. 
Anmdation : — ^Apld. R. v. Marston (1918), 13 Cr. App. Rep. 

10.796. Possession by hands of porter.] —On 

a steamer arriving at its destination, 8., a pas- 
senger, told a i)orter to take up a box of his, but 
which was the property of R., another passenger, 
& carry it ashore, S. accompanying the porter. 
The porter being stopped, & 8. charged under 
Metrop. Police Courts Act, 1839 (c. 71), s. 24, 
with having in liis possession the box unlawfully 
obtained : — Held : 8. was properly convicted, & 
he was in possession of the box by the hands of 
the porter accompanying him. — S uiajvan p. 
Richards (1866), 30 J. P. 118. 


10.797. Despatch by post,] — The half of a 
country bank-note having been stolen at some 
period during its transit from S. in Wilts, was 
afterwards enclosed by prisoner in a letter 
addressed to the bankers at S. demanding pay- 
ment, wMch letter was posted at Bath. There 
was no other evidence of any receipt or possession 
by prisoner in Wilts. : — Held : prisoner was 
rightly tried in Wilts., as the possession either of 
the post office servants or the bankers was his 
possession ; <fe the case was therefore brought 
within 7 & 8 Geo. 4, c. 29, s. 56.— R. v. Cryeu 
(1857), Dears. & B. 324 ; 26 L. J. M. 0. 190 ; 29 
L. T. O. 8. 268 ; 21 J. P. 445 ; 3 .lur. N. 8. 698 ; 

5 W. R. 738 ; 7 Cox, C. C. 335, C. C. R. 

Annotation: — €onsd. R. v. Rogers (1868), L. R. 1 C. C. R. 
136. 

10.798. Directions for delivery.] — Bags 

marked M., with their contents, werc forwarded 
from P. to L. by railway, & deposited in the goods 
department of the railway at L. Prisoner, a 
marine store dealer at P., wrote telegraphed to 
an officer of the railway co. to deliver the bags to 
one E. Tliis was not done, & the bags, on being 
opened at the goods department, were found to 
contain naval stores marked vith the broad 
arrow. Bags liad previously been forwarded by 
the railway to their goods department in Jj., 
marked E., which prisoner had directed to be 
delivered to E. There was no direct evidence to 
show who had delivered the bags to the railway in 
either instance : — Held : there was evidence to 
support a conviction against prisoner for having 
in his custody, possession & keeping, naval stores 
marked with the broad arrow, contrary to 9 Will. 3, 
c. 41, s. 2. — R. V. SUNLEY (1859), Bell, C. C. 145 ; 
33 L. T. O. 8. 154 ; 23 J. P. 310 ; 5 Jur. N. 8, 
551 ; 7 W. R. 418 ; 8 Cox, C. C. 179, C. C. R. 
Amiotuiion : — Refd. R. V. Sleep (1861), 8 Cox, C. C. 472. 

10.799. Evidence of pawning.] — It is a 

sufficient “possession” within Prevention of 
Crime Act, 1871 (c. 112), s. 19, para. 2, if deft, has 
pawned the stolen ]>roperty. — R. v. Rowi^nd, 
[1910] 1 K. B. 458 ; 79 L. J. K. B. 327 ; 102 L. T. 
112 ; 74 J. P. 144 ; 26 T. L. R. 202 ; 3 Cr. App. 
Rep. 277, C. C. A. 

Annotation: — Consd. R. v. Hardy (1910), 74 J. P. 396. 

10.800. Application for goods at place of delivery.] 

— Upon an indictment for receiving stolen goods, 
it was proved that the stolen goods were forwarded 
by coach to a particular coach office, without any 
direction upon them, but with instructions that 
a person would call for them ; & that prisoner did 
call & inquire for them. They were shown to her, 

6 she claimed them as the goods for which she 
came. She was then immediately taken into 
custody : — Held : the evidence was insufficient 
io warrant a conviction ; as, although she claimed 
the goods, they never were delivered into her 
possession. — R. v. Hill (1849), 2 Car. & Kir. 978 ; 

1 Den. 453 ; T. & M. 150 ; 3 New 8ess. Cas. 648 ; 
18 L. J, M. C. 199 ; 13 L. T. O. 8. 551 ; 13 J. P. 
424 ; 13 Jur. 545 ; 3 Cox, 0. C. 533, C. C. R. 

Antwtations : — Difltd. R. V. Matthews (1850), 4 (Jox, C. C. 
214. Refd. R. V. Wiley (1850), 4 Cox, C. C. 412. 

10.801. Production of goods at police court by 


to E. in her mistress’ shop, & In the 
prosenco of her mistress, M. : — Held : 
such evidence sustained the indictment 
against M., the receiving of the goods, 
by her servant & by her directions, 
being equivalent to the actual receipt 
by herself, & possession of the goods 
need not bo a manual possession. — 


R. V. Miller (1854), 4 I, C. L. R. 144 ; 
6 Ir. Jur. 143.—IR. 

f. Possession by hands of ser- 

vant .] — To make out a charge of 
receiving, evidence must be furnished 
sufficient to establish possession of the 
stolen articles by the accused person. 
He has the possession when he knows 


that they have been received at his 
premises by a servant over w’hoso 
actions he has control. — R. v» 
Fournier (1884), 10 Q. L. R. 35. — 

CAN. 

g. Directions for disposal.] — 

It is not necessary, to constitute a 
receiving of stolen goods, that the 
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Sect, 14. — Receiving 'property : Suh-seci, 3, B.; suh- 
sect. 4^ A.] 

wife.] — Where the wife of a prisoner, after her 
husband’s apprehension, produced the prox>erty 
which was the subject of a charge of larceny com- 
mitted by him <fc another man eight months 
previously ; — Held : there was no evidence from 
the mere production of the property at. the police 
ct., that she had had any control of it in the 
interval, independently of her husband, or any 
possession of it prior to its production, so as to 
make her liable to a charge of receiving. — R. v. 
Johnson, Beeston & Johnson (1803), 27 J. P. 
290. 

10.802. Receipt by servant — Knowledge or 
authority of master.] — Where A., knowing that 
goods have been stolen, directs B., his servant, to 
receive them into his premises, & B., in pursuance 
of that direction, afterwards receives them in A.’s 
absence, B. knowing that they had been stolen, 
they may be jointly indicted for receiving them. — 
K. V, Park, Brown, Miller & Holborne (1841), 
2 Mood. K. 340. 

Animt ationff K. r. Mat thews (1850), 4 Cox, (’. C. 

214. Refd. 11. V. Wiley (1850), 2 Den. 37. 

10.803. .] — A master cannot bo con- 

victed of receiving stolen property well knowing it 
to have been stolen where the only evidence is 
that his servant received the goods, & there is no 
evidence that the servant received them with 
the authority or knowledg<^ of the master. — H. v, 
Pearson (No. 2) (1908), 72 J. P. 151 ; 1 Cr. App. 
Rej). 79, C. C, A. 

10.804. Exclusive possession not necessary.] — R. 

V, Bocjkrs, No. 10,791, ante, 

10.805. .] — There may be a con\dction of a 

receiver of stolon proiierty without proof of ex- 
clusive possession on liis part. — R. v, Payne 
( 1909), 3 Or. App. Rep. 259, C. C. A. 

10.806. Property found on premises of accused— 
With his knowledge & sanction.] — The bare finding 
of stolen goods on the premises of the pei-son in- 
dicted for receiving, without any evidence that 
thev were left there by the t.liief in ae.coi'dance 
with a x>revious arrangement between him A the 
receiver, will not be a sufTicient confirmation of 
the evidence of the thief that they were so left to 
justify a convict ion ui)on his otherwise unstipported 
evidence. — R. v. Robinson (1802), 20 J. P. 
183. 

10.807. .] — Where stolen x^roperty is 

found in a man’s house it is a question of fact for 
the jury, on the man being indicted for feloniously 
receiving the property, whether the property was 
found in his iJossession, that is to say, whether it 
was there with his knowledge sanction. — R. 

Savage (1900), 70 J. P. 30. 


10.808. Prlmft facie evidence.^ — The fact of 
stolen property being found in a person’.s house, is 
not evidence that that person stole it, if circum- 
stances tend to show that it was siolen by other 
persons ; but it may be evidence of receiving. — 
R. V, Arundel & Barker (1830), 1 l^ew. C. 0. 
115. 

10.809. .] — A. & his wife were jointly 

indicted for receiving. A general verdict of guilty 
against both. The evidence showed either one 
joint receiving ; in wliich case the wife could not 
be convicted, as the offence was committed in her 
husband’s presence ; or two several acts of re- 
ceiving, in wliich case as against the wife, 
the crime would not be x>i*oved as laid : — IJeM : 
the husband was rightly convicted ; the wife 
not. 

If stolen goods are found in a man’s house, he, 
not being the thief, is prhnd facie a receiver 
(Coleridge, J.). — R. v. Matthpjws (1850), 1 Ihm. 
596 ; T. & M. 337 ; 14 J. P. 399 ; 14 Jur. 513 ; 
4 Cox, C. C. 214, C. C. R. 

10.810. .]~On an indictment, for re- 

ceiving stolen property, if there is evidence that 
it was found in deft .’s possession, the jury must 
be carefully direiJed on the question whether he 
had any knowledg(‘ where it was. — R. v. lIiGiUN- 
BOTTOM (1912), 8 (’r. Axm). Rep. 79, C. C. A. 

10.811. Where premises sublet.] — R. r. 

Foreman (1913), 9 App. Reii. 216, C. A. 

10.812. — .] — Where stolen goods an* 

found in part of a lioiise sublet by t.hi* oecux)ier, 
file alleg(‘d i)ossession of the occux)ier must be 
strictly proved. — B. v, Holmp^s ^ Gregory (1915), 
11 Cr. Ai^j). Rei>. 130, (.. (I A. 

10.813. .]-- -R. r. Eadie (1922), 17 

CT. Ax>p. Rex). 26, C. C. A. 

10.814. Where premises vacated.] — In this 

case where th(^ only e\ddence against a juisoner 
convicted of receiving was that the stolen goods 
were found on x^rfmiises of which he was t(‘nant, 
but which he had vacated more than a week befon^ 
the theft , A that h(5 Avas an associate of those who 
had committed the theft ; — Held : there was no 
evidence against apjAlt. x^ roper to be submitted to 
the jury.— R. Batty (1912), 76 J. P. 388 ; 28 
T. E. R. 485 ; 7 Cr. App. Rep. 286, (J. C. A. 

10.815. Possession of wife.] — Where goods 

are found in the house of a mairied man, such 
liosscssion is proved as evidence of a larceny, they 
must be considered in his xiossession, & not. in pos- 
session of his wife, unless she says any thing im- 
plicating hei-self, in which case it must be left to 
the jurv to decide in whose jiossession they were.- 

i R. V. Banks (1845), 5 L. T. O. 8. 434 ; 1 Cox, V. C. 

I 238. 


person indicted should have had 
manual possession of the groods, hut 
directing a servant to dispose of them, 
as by pawning or otherwise, will he 
Hufficient to support the charge. — U. 
'i\ MiLhEit & Connors (1853), 0 Cox, 
C. C. 353.~IR. 

h. Property found on premises of 
nccused .] — Prlsouer was Indicted & 
tried at quarter sessions for having 
received stolen goods, knowing them 
to be stolen. The evidence was to the 
effect that the goods in quest ion having 
been missed from the premises of a 
farmer, a search warrant was procured, 

a constable on going with tne search 
wan’ant to the premises of ijrlsoner, all 
of the goods were found there, some of 
them in the stable & some of them con- 
cealed In the cellar of prisoner’s house. 


I’risoner, on th(i arrival of the constable, 
denied all knowledge of the goods, hut 
when the constable saitl that he had 
warrant to 8eai*ch the promises, was 
observed. to wink at one of his men in 
a suspicious manner : — Held : evidence 
of possession, though it might support 
an indictment for stealing, would not 
support an indictment for receiving, 
knowing them to be stolen, & the 
conviction was quashed. — It. v. Pkrhy 
(1879), 3 L. N. 12 ; 10 H. L. O. 8. 65.— 
CAN. 

10,808 i. Primd facie evidence .] — 

Appet, a fettler living In a small house 
on the railway line, was changed under 
("rimes Act, s. 502, with having in his 
possession the carcases of two sheep, 
suspected of having been stolen. 
The carcases wciu seen in his house 


through which he was proved to have 
passed. Ho denied all knowledge of 
them : — Held : there was sufficient 
primd facie (widence that th(?y were 
in his possession & that they might 
reasonably be suspected to have been 
stolen & dishonestly come by so as to 
entitle the justices to call upon ac- 
cused for an explanation. — PJjr p. 
Kent (1903), 3 8. H. N. 8. W. 310 ; 20 
N.S. W. W. N. 75.~AUS. 

10,815 i. Possession of wife .] — 

The only evidence of the roc(dpt of 
stolen propeity by a wife was the fact 
that the properly was found in the 
house where she lived with her hus- 
band : — Held : that constituted the 
possession of the husband rather than 
that of the wife. — H. v. Desilva (1873), 
5 N. W, 120.— IND. 
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Part XXXIV. — Offences against Property. 


Sub-sect. 4. — Guilty Knowledge. 

A, In General, 

10^816. Must be proved.] — A conviction under 
Adulteration of Tea & Coltee Act, 1725 (c. 30), 
s. 10, for knowingly harbouring & concealing 
smuggled spirits, caimot be supported by evidence 
of finding the smuggled spirits concealed in the 
house of the party convicted, unless he was present 
at the time of finding, or some other direct proof 
be given of a guilty knowledge . — Ex p, Kansley 
(1823), 3 Dow. & By. K. B. 672; 2 Dow. & By. 
M. C. 151. 

10.817. .] — Stolen property bein§ found 

concealed in an old engine house, &, it being 
watched, prisoners were seen taking it away : — 
Held: to warrant the conviction of prisoners, on 
an indictment charging them as receivers, the jury 
must be satisfied that the property had been stolen 
by some other person to the knowledge of prisoners, 
A; that there should be some evidence to show 
that such was the case. — B. v. Densley (1831), 0 
O. & P. 399 ; 2 Nev. & M. M. 0. 195. 

10.818. .] — On the trial of an indictment 

for receiving goods, knowing them to have been 
obtained by false pretences, if the jury are not 
satisfied that prisoner knew that the goods were 
obtained by false pretences, the receiver is entitled 
to be acquitted. — B. v, Bymes (1853), 3 Oar. & 
Kir. 320. 

10.819. Belief that property was abandoned.] 

— B. r. Adams (1858), 1 F. A F. 80. 

10.820. Plea of guilty must involve guilty 

knowledge.] — On a charge of stealing A reocdving 
liorses knowing t hem to have been st olen, accused 
at the trial at quarter sessions pleaded guilty, but 
subsequently handed to the recorder a written 
st.aternent containing the following sentence : 
“ 1 am guilty of taking the horses not knowing 
they were stolen”: — Held: the plea of guilty had 
been wrongly entered ; tlie appeal must be allowed 
A the conviction set aside, but applt. must be 
remanded in custody to api^ear at the next assizes 
A answer the indictment. — B. v. Ingleson, [1915] 

1 K. B. 512 ; 84 L. J. K. B. 280 ; 112 L. T. 313 ; 
24 (Jox, O. C. 527 ; 11 Or. App. Bep. 21 ; 78 
.1. P. Jo. 521, O. 0. A. 

Anriotaiions : — Refd. (Jiniiic V. Public Prosecutor, 11921] 2 
A. O. 299. Mentd. ll. r. Rhodes (191*4), 11 Ur. App. Rep. 
:i:i ; R. r. Golathau (1915), 84 L. J. K. 13. 758 ; R. v. 
King (1920), 15 Cr. App. Rep. 13. 

10.821. Must exist at time of receipt.] — To con- 
stitute the otTence of receiving property well 
knowing that it was stolen, the oiXender must 
know at the time he receives the property that it 
was stolen. — B. v. Johnson (1911), 75 J. P. 464; 
27 T. L. B. 489 ; 6 Cr. App. Bep. 218, 0. C. A. 


10.822. -.] — Becklessness A carelessness are 
not sufficient to constitute guilty knowledge that 
property has been stolen. 

The proper direction is that the jury must take 
into consideration all the circumstances in which 
the goods wore received A must say if applt., at 
the time when he received the goods, knew that 
they had been stolen (Bidley, J.). — B. v, Havard 
(1914), 11 Cr. App. Bep. 2 ; 78 J. P. Jo. 400, 
C. C. A. 

10.823. Inferred from circumstances.] — B. v. 

Montague, No. 10,755, ante, 

10.824. .] — Upon the trial of principals for 

stealing, A an accessory for receiving, property 
consisting of a great variety of linen articles, it 
was proved that part of them were found in a 
chest of drawers, A that the quantity of linen in 
the drawers had, from time to time, increased 
considerably : — Held : the latter circumstance 
was evidence to prove the scienter. — B. v. LiN8b:Y 
(1844), 9 J. P. 106. 

10.825. .] — B. V. Sbarra, No. 10,757, ante. 

10.826. Belief sufficient.] — Belief, without actual 
knowledge, is sufficient to sustain an indictment 
for receiving goods, knowing them to have been 
stolen. — ^B. v. White (1859), 1 F. A F. 665. 

14),827. Carelessness not sufficient.] — B. r. 
Ha yard. No. 10,822, ante. 

10.828. Onus of proof.] — On an indictment for 
receiving stolen properf.y with guilty knowledge 
there is no onus on deft, to prove that he received 
the property honestly. — B. v. Aubrey (1915), 11 
Or. App. Bep. 182, O. C. A. 

10.829. .] — On a charge of receiving stolen 

property, whether tlie jury believe deft .’s explana- 
tion or not, the onus of proof lies on the prosecu- 
tion. To ignore the evidence for the defence 
amounts to a misdirection. — B. v. Badasii (1917), 
87 L. J. K. B. 732 ; 118 L. T. 179 ; 26 Cox, C. 0. 
155 ; 13 Cr. App. Bep. 17, C. C. A. 

10.830. .] — On the trial of a charge for re- 

ceiving goods knowing them to have been stolen, 
A for being an accessory after the fact, tlie summing 
up contained no direction as to the duty of the 
prosecution to make out their case beyond all 
reasonable doubt, nor were the jury told that they 
must acquit accused if they were in doubt as to 
t he tmth of conflicting evidence given by accused 
A by the principal witness for the prosecution 
respectively. The jury were not told what the 
prosecut ion must establish to prove that accused 
was an accessory after the fact : — Held : having 
regard to the evidence in the case the summing up 
was insufficient, A the conviction must be set 
aside. — B. ?;. Hamilton (1917), 87 L. J. K. B. 
734 ; 118 iv. T. 180; 26 Cox, C. 0. 157; 13 
Cr, Ax^p. Bep. 32, C. C. A, 


PART XXXIV. SECT. 14, SUB- 

10.816 i. Must he proved.] — R. v. La 
OouBSiKRE (1892), 8 Man. L. R. 302. — 

CAN. 

10.816 ii. .1— A conviction lor 

feloniouHly receiving a sum of money 
knowing it to have been stolen is 
good, though the person from whom 
prisoner rooolvod the money was the 

E roper keeper of it in his capacity of 
aliee, if at the time when the bailee 
i*eooived the money ho intended to 
misappropriate it, & prisoner knew 
that it had boon so misappropriated 
when ho i-eoeived It from the bailee. — 
R. V. McIntosh, [1893] Q. R. 2 Q. B. 
357.— CAN. 

10,816 iii. .] — Klein v. Katz 

(1914), 21 R. L. N. S. 275 ; 24 D. L. R. 
794.— CAN. 


10,816 iv. .] — Where a person is 

accused of an offence under Penal Code, 
s. 411, he cannot, where the circum- 
stances do not raise the iiresumption 
that he received the property knowing 
it to bo stolen, be convicted of that 
offence merely because he is in pos- 
session of the property & docs not 
account for his possession. The prose- 
cution must prove both that the 
property was stolon & that accused 
received it dishonestly. — R. v. Burke 
( 1884), I. L. R. 6 All. 224.— IND. 

10,826 i. Belief sujfficierU .] — Prisoner 
being indicted for stealing & receiving 
certain horses was acquitted of the 
stoallng but found guilty of receiving. 
After the verdict of guilty had been 
pronounced & minuted by the clerk 
the jury said they recommended 
prisoner to mercy on the ground that 
they thought that she believed herself 


to have some claim to the property : — 
Held : under the circumstances the 
verdict was wrong & prisoner ought 
not to have been convicted. — R. v. 
Dickson (1865), 4 N. S. W. S. C. R. 

—A US. 

k, Beaso7iablc mispicion su£fcient.] 
— Applt. was found guilty of having 
had in his possession on premises of 
which ho was the reputed owner, gold 
reasonably suspected of having been 
unlawfully obtained : — Held : con- 
viction should not be set aside if there 
was any evidence from which the 
magistrate could infer that the gold 
might reasonably be suspected of 
having been unlawfully obtained. 
Reasonable suspicion means that there 
must be something more than mere 
imagination or conjecture. It must be 
suspicion of a reasonable man, war- 
ranted by facts from which inferences 
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Sect 14. — Receiving property : Sr4b-sect. 

U 5.] 

iOfiSl. •] — In trials for receiving with guilty 

knowledge there must be a direction on the burden 
of proof. — R. V, Bryant (1917), 13 Cr. App. Rep. 
49, 0. 0. A. 

10^832. .] — On indictments for receiving 

with guilty knowledge the onus never rests on 
deft, — R. V. Sanders (1919), 14 Cr. App. Rep. 11, 
C. C. A. 

10.833. Direction to Jury.] — When the question 
of guilty knowledge has been properly put before 
the jury on an indictment for receiving .stolen 
property, the ct. will not interfere. — R. v. Scott 
(1910), 4 Cr. App. Rep. 19, 0. C. A. 

10.834. ,] — R. V. Norris, No. 10,904, post 

10.835. Non-direction may amount to mis- 

direction.] — R. V, Badash, No. 10,829, ante. 

10.836. .] — Non-direction, on charges 

of receiving stolen goods with guilty knowledge, 
may amount to misdirection leading to the 
quasliing of a conviction, — R. v, Bartlett, Brad- 
berry & Green (1920), 14 Cr, App. Rep. 157, 
C. C. A. 

' B, Evidence and Proof. 

See Larceny Act, 1916 (c. 50), s. 43 (1). 

10.837. Possession of other stolen property — 
Extent of admissibility.] — On a trial for receiving 
stolen property evidence may be given to prove 
guilty knowledge on the part of accused not only 
that other property has been found or has been in 
liis possession <& that such other property has been 
stolen within the preceding year, but of all the 
facts which would be relevant if the other property 
were the subject matter of the charges which are 
being tried,— R. v. Smith, [1918] 2 K. B. 415 ; 87 
L. J. K. B. 1023 ; 119 L. T. 584 ; 26 Cox, C. C. 
321 ; 13 Cr. App. Rep. 151 ; svb nom. R. v. Smith, 
R. V. Currier, 34 T. L. R. 480, C. 0. A. 

10.838. Property the subject of another 

indictment.] — Upon the trial of an indictment for 
larceny, & receiving stolen goods, evidence may be 
given that there was found in the possession of 
prisoner other property stolen within the preceding 
twelve months, although such property is the sub- 
ject of another indictment against him. — R. v. 
Jones & Hayes (1877), 14 Cox, C, C, 3. 

AnTwtaiion : — Apld, R. t?. Bromhcad (1906), 71 J. P. 103. 

10.839. .] — R. V. Halikiopulo, No. 

10,761, a^iic. 

10.840. Property stolen subsequently to 

offence charged.] — Piisoners were indicted for 
feloniously receiving stolen property on May 0. 
This property, together with other property 
alleged to have been stolen on July 4, in the same 
year, was found at prisoner’s house : — Held : 
evidence as to the stealing & finding of the property 
stolen on July 4 was not admissible. — R. v. Head 
(1903), 67 J. P. 459. 


AND PrOCEDTJRB. 

10.841. — Must be proved to be Stolen property.] 

-Where a person is in^cted for feloniou^y 
stealing* & receiving certain property, evidence 
that there was found in the possession of such 
person other property, stolen within the preceding 
twelve months, ought not to be admitted if the 
real offence charged is stealing & not receiving. 
Such evidence, if properly admitted in the first 
instance, ought to be withdi’awn by the judge from 
the consideration of the jury if the prosecution 
fails to prove that such property was stolen. — R. 
v. Girod (1906), 70 J. P. 614 ; 22 T. L. R. 720 ; 
50 Sol. Jo. 651, C. C. R. 

Annotation : — Ck>xisd. R. v. Smith, [1918] 2 K. B. 416. 

10.842. .] — R. V. HALiiaopuLO, No. 

10,761, ante. 

10.843. .] — On the trial of an indict- 

ment with one count for larceny & another for 
receiving the stolen property the ct. of trial must 
be satisfied that the charge is substantially that of 
larceny & not of receiving before it admits evidence 
under Prevention of Ciimes Act, 1871 (c. 112), s. 19. 
The jury must be distinctly directed that there 
cannot be a conviction for the receiving unless 
the larceny of the “ other property ” has been 
proved to their satisfaction, but there may be such 
proof without a conviction for such larceny. — R. 
V. Ballard (1916), 12 Cr. App. Rep. 1, C. 0. A. 
Annotation : — Retd. R. v. Smith, [1918] 2 K. B. 415, 

10.844. Not admissible where offence is 

larceny — Count for receiving.] — R. v. Girod, No. 
10,841, ante. 

10.845. .] — R. V. Ballard, No. 

10,843, ante. 

10.846. Direction to Jury.] — On the trial of 

an indictment for receiving stolen goods with 
guilty knowledge, the jury must be carefully 
directed that they are not trying a charge in respect 
of other stolen property found in deft.’s possession 
of which evidence has been admitted. — R. v. 
Horsenail (1919), 14 Or. App. Rep. 57, C. 0. A. 

10.847. Previous conviction involving fraud or 
dishonesty — Not conclusive as to guilty knowledge.] 
— A notice to a person charged with feloniously 
receiving stolen goods under 32 & 33 Viet. c. 99, 
s. 11, that proof is intended to be given against 
him of a previous conviction, & that he will be 
deemed to have known such goods to have been 
stolen until he has proved the contrary, does not 
dispense with evidence of guilty knowledge on the 
part of the prosecution. — R. v. Davis (1870), L. R. 
1, a. C. R. 272 ; 39 L. J. M. C. 135 ; 22 L. T. 763 ; 
18 W. R. 958 ; 11 Cox, C. C. 678, 0. C. R. 

10.848. .] — R. V. HAiiWOOD (1870), 11 

Cox, C. C. 388. 

Annotation : — Consd. R. v. Carter (1884), 15 Cox, C. C. 448. 

10.849. Notice must be given.]— Prisoner was 

indicted for stealing & receiving. Evidence was 
given that prisoner & C., a friend of his, were 


can bo drawn but It is somotbing which 
falls short of legal proof. — Hughks v. 
Dempsey (1915), 17 W. A. L, R. 186. — 

AUS. 

1. .]— Dunleavy V. Dempsey 

(1916), 18 W. A. L. R. 90.— AUS. 

10,835 i. Direction to jury — Non- 
direction may amount to misairextion.] 
— ^Accused were charged with retaining 
stolon property. Tho Besslons judge 
in his charge to tho jury merely 
directed them to find whether the 
property was stolen, & whether it was 
retained by accused : — Held : the 
charge was defective, & amoimted to a 
misdirection. The sessions judge 
should have directed the jury to hnd 
whether the property was stolen, 


whether it was dishonestly retained, 
& whether accused knew or had 
reason to believe the same to be stolen 


property. Unless these questions were 
found by the jury in the affirmative, 
accused could not legally be convicted 
of an ollonoe under Penal Code, s. 411. — 
R. V. Balya Somya (1890), I. L. R. 
15 Bom. 369.— IND. 


PART XXXIV. SECT. 14, SUB- 
SECT. 4.— B. 

m. Possession of other stolen pro- 
perty.] — On a presentment for 
feloniously receiving a sheep knowing 
it to have been stolen, evldenco that 
accused a few days before the date of 
the alleged receiving stole certain 


lambs, belonging to a different owner 
& that a few days after the date of the 
alleged receiving he had in his pos- 
session, not only tho sheep but the 
stolen lambs & also another stolen 
sheep belonging to a third owner, is 
not admissible for the purpose of 
establlBhing guilty knowledge of ac- 
cused in respect to the subject matter 
of the presentment. — R. v. Ennett, 
[1905] V. L. R. 718.— AUS. 

n. Or property obtained by 

other crime — Time when found .] — 
Criminal Code Act. 1893, s. 262 (2) (a), 
is not confined either to cases where 
the other property, evidence of the 
finding of which in doft.’s possession 
is sought to be given, is property 
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charged together with stealing & receiving the 
lace the subject of this indictment, & also other 
property the subject of other indictments. In 
reply to the charge 0. said, ** Yes, it*s quite 
ri^ht ; I sold them for H.,** prisoner. Prisoner 
smd nothing. The police then read over to prteoner 
a statement previously made by 0. Prisoner 
again made no reply, though he h^ an opportunity 
of denying the allegations contained in the state- 
ment or of making any emlanation : — Held : 
evidence of this statement of C.’s was admissible 
as to show prisoner’s conduct & demeanour on 
hearing it. 

Evidence having been ^ven that part of the 
stolen property was found in prisoner’s possesion, 
evidence was given that within five years prisoner 
had been convicted of an offence involving fraud, 
the requisite notice having been given : — Held : 
the evidence was admissible. — R. v. Bromhead 
(1906), 71 J. P. 103, 0. C. R. 

Annotcdion : — Befd. R. v- Thompson, [1910] 1 K. B. 640. 

10,850. Proof of notice.] — Upon an in- 

dictment for receiving stolen goods the prosecution 
claimed to give evidence of a previous conviction 
for a similar offence within five yeais. A notice 
in writing had been served on prisoner informing 
him of their intention to do so, but no notice to 
produce such notice had been given. The officer 
serving the notice had made out & signed two 
duplicate originals, & he testified that he served 
one on prisoner, & he produced the other in ct. : — 


Held: the service of the notice was sufficiently 
proved, & the previous conviction could be gi'^^ 
m evidence. — ^R. v. Whitley (1008), 72 J. P. 272. 


Sub-sect. 6. — Recent Possession. 

10.851. What Is recent — Materiality of nature of 
article.] — R. v. Partridge, No. 10,134, ante. 

10.852. Effect of lapse of time.]-—R. v. , 

No. 10,131, ante. 

10.853. -.]— R. V. Adams, No. 10,132, 

10.854. -.] — R. V. CoCKiN, No. 10,133, 
ante. 

10.855. -.] — A watch stolen in Aug. was 
found in prisoner’s possession in the Nov. follow- 
ing : — Held : prisoner, after this lapse of time, 
ought not to be called on to make a defence. — R. 
V. Ridout (1845), 9 J. P. 314. 

10.856. .] — R. V. Cooper, No. 10,137, 

ante. 

10.857. .] — R. V. Harris, No. 10,138, 

ante^ 

10.858. .] — R. V. Bailey, No. 10,584, 

ante. 

10.859. Date of larceny.] — In the doctrine of 

“ recent possession ” of stolen property, “ recent ” 
relates to the date of the larceny. — R. v. Marcus 
(1923), 17 Cr. App. Rep. 191, C. C. A. 


obtained by moans of tho same crime 
as that by moans of which the property 
which is the subject of tho charge was 
obtained, or to cases where tho other 
property is found in deft.’s imssosaion 
at the same time as that which is the 
subject of the charge, but applies to 
all cases where any other property 
obtained liy moans of any such crime 
or act as is mentioned in sect. 202 (1) 
has been found in deft.’s possession 
at any time within twelve months of 
tho charge on which ho is being tried 
being first made against him. — 11. v. 
Wli.KiNSON (1898), 17 N. Z. L. R. 1. — 
N.Z. 

o. Previovs conviction at petty 
sessions .] — Previous convictions at 
potty sessions are admissible on a 
charge of receiving to prove guilty 
knowledge. — H. v. Jonks (1905), 0 
S. R. N. S. W. 683.~AUS. . 

PART XXXIV. SECT. 14, SUB-SECT. 6. 

p. Presumption of fad. ] — R. v. 
SoHIFFMANN & BROWN, [1910] V. 1 j. R. 
348.— AUS. 

q. ■.] — Property stolen on tho 

night of Doc. 3 was found on the 
afternoon of Doc. 4, in the possession 
of accused, who failed to give a satis- 
facto]^ account of how they came by 
it : — Held : recent possession of stolen 
property, in tho circumstances, raised 
a presumption which, when not 
rebutted, warranted a conviction of 
accused for unla’svfully retaining in 
their possession stolen property. — 
R. V. Lum Man Bow & Hong (1910), 
13 W. L. R. 345.— CAN. 

J., J — Tho application of the 

presumption arising out of recent pos- 
session of stolen property is not 
excluded by the existence of direct 
evidenco. — 'R. v. MoClain (1015), 30 
W. L. R. 388 ; 7 W. AV. R. 1134 ; 8 
Alta. L. R. 73.— CAN. 

.] — Recent possession alone 

may be evidence of receiving stolen 
goods. — R. V. SooTT, [1919] 2W.W, R. 
227.— CAN. 

, J — In oonsiderlng whether 

tho possession of stolon goods raises a 


presumption of dishonest receipt of 
stolen property, the attention of the 
jury should be drawn to the necessity 
of satisfving themselves that tho pos- 
session is clearly traced to accused. 
The fact of stolen property being found 
oouooalod in a man’s house would be 
suflacient to raise a presumption that 
ho know the property to bo stolen 
property, but it would not be sufficient 
to show that it had been acquired by 
dacoity. — R. v. Malhari (1882), 
I. L, R. 6 Bom. 731.— IND. 


a. .] — The finding of stolen 

property in prisoner’s possession re- 
cently after the taking, is evidence of 
the larceny having been committed 
by him, & sufficient to call on him to 
account for his possession. — R. v. 
Atkinson (1825), 1 Craw. & D. 161. — 
IR. 


b. . ] — Where a prisoner was 

indicted for larceny of certain goods 
& also for receiving & tho evidence 
against her consisted of the fact of the 
stolen property having boon found con- 
cealed on ner person at about 10 o’clock 
on the morning after the night on 
wliicli tho goods were stolen & prisoner 
made a voluntary statement asserting 
slio had found the goods. The judge 
directed the jury to acquit prisoner on 
the count for receiving but tlie jury 
notwithstanding, acquitted prisoner 
on tho count tor larceny but convicted 
her of receiving & tho judge did not 
insist on the direction he liad pre- 
viously given but reserved the question 
as to whether tho evidence was 
sufficient in law to sustain the con- 
viction on the count for receiving : — 
Held: tho evidence was sufficient to 
sustain tho conviction. — R. v. Mc- 
Mahon (1875), 13 Cox, C. C. 275.— 
IR. 

10,861 1. What is reoeni — Materiality 
of nature of articUA — Tho question of 
what is or is not a recent possession 
of stolen property is to be considered 
with reference to tho nature of the 
article stolen. — Ina (Sheikh) v. R. 
(1886), I. L. R. 11 Calc. 161.— IND. 

e, Question for jury.] — On the 


trial of an accused before a judge Sc 
jury at a ct. of session, for dacoity Sc 
receiving stolen property, tho judge, 
in his cliargo to tlio jurv, directed them 
that tho fact of a stolen shirt having 
been found in possession of accused 
two months after the dacoity, was 
sufficient to justify them in convicting 
accused of the dacoity : — Held : this 
was a misdirection. Whether the 
possession of tho stolen property was 
recent enough to warrant a conviction 
for tho substantive offence was a 
matter entirely for tho jury, & should 
not have been put to them in the 
positive way wliich tho judge adopted. 
— Guzzala Hanuman V. R. (1902), 
I. L. R. 26 Mad. 467.— IND. 

10,852 i. Effed of lapse of time. J 

— I’ossession of stolon property two 
years after tho robbery, does not demand 
an explanation how it came to the pos- 
session of the person with whom it la 
found, & if this be the only evidence on 
a charge of receiving, an acquittal 
should be directed. But if accused 
gave a false account of the manner in 
which he became possessed, he thus 
affords evidence against himself, suffi- 
cient to sustain a conviction, it tho 
goods he identified. — R. v. McGowan 
(1868), 5 W. W. & A’B. 180.— AUS. 

10,852 iJ. .] — Accused was 

tried for receiving stolen property : — 
Held : his possession of the property, 
coupled with his failure to give an 
account as to how ho became pos- 
sessed of it would, under ordinary 
oircumstanoes, raise a presumption 
of his guilt, but where such possession 
was not recent, but, e.g. eleven months 
subsequent to tho act of theft, the 

E resumption was so slight that, taken 
y itself, ho ought not to ho called 
upon to explain liow his possession 
was acquired. — I na (Sheikh) v. R. 
(1885), I. L. R. 11 Calc. 161.— IND. 

10,852 ill. •. ] — Finding stolen 

plate in prisoner’s house, six days after 
it had been stolen : — Held : to raise 
a presumption against prisoner by the 
possession of it ; aiiter, as to goods five 
or six months stolon, — R. e. Coote 
(1842), Arm. M. Sc O. 337.— IR. 

B B 2 
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Sect li:,--^Iteceiving •property: Suh-aects, 5, 6 & 


10^860. Applies to agent with giiilty knowledge.] 

— The doctrine of recent possession applies to an 
agent with guilty knowledge. — R. v, Gordon 
(1909), 2 Cr. App. Rep. 52, C. C. A. 

SeCf aleOf Sect. 1, sub-sect, 20, ante* 


Sub-sect. 0. — Explanation by Accused. 

10^861. Presumption of guilt where no explana- 
tion given,] — R. v. Kelson, No. 10,128, ante* 

10.862. .] — There is a presumption that 

accused, on a charge of receiving stolen property 
vith guilty knowledge, will, if innocent, explain 
his possession on oath at the earliest possible 
moment. — R. v* Tiieadorus (1909), 3 Cr. App. 
Rep. 269, a C. A. 

10.863. ,] — It is not a misdirection to idl a 

jury that if a person found in possession of recently 
stx>len property cannot give a satisfactory explana- 
tion of his possession, they are bound in law to 

convict.— R. V* Poolman (1909), 3 Or. App. Rep. 
36, C. 0. A. ^ PI p 

10.864. .] — In the absence of any reasonable 

explanation by applt. as to his recent possession 
of the stolen goods, the conviction was upheld on 
appeal. — R. v. Curnock (1914), 111 L. T. 816 ; 24 
Cox, 0. C. 440 ; 10 Cr. App. Rep. 207, 0. C. A. 

10.865. .] — Upon the trial of an indictment 

for receiving stolen goods well knowing the same 
to have been stolen, the onus always remains upon 
the prosecution. The judge, in directing the jury, 
should ^11 them that, upon the prosecution 
establishing that accused was in possession of 
goods recently stolen, they might, in the absence 
of any explanation by accused of the way in 
wWch the goods came into his possession, which 
might reasonably be true, convict- him ; but that, 
if an explanation were given wliich the jury thought 
might reasonably be true, although they were not 
convinced of its truth, he was entitled to be 
acquitted inasmuch as the Crown would have 
failed to discharge the duty cast upon it of satisfy- 
ing the jury beyond reasonable doubt of his 
guilt.— R. V. Schama, R. v. Abramovitch (1914), 
84 L. J. K. B. 396 ; 112 L. T. 480 ; 79 J. P. 184 ; 
31 T. L. R. 88 ; 59 Sol. Jo. 288 ; 24 Cox, C. C. 
591 ; 11 Cr. App. Rep. 45, C. C. A. 

Annotaiions Folld. R. v. Aubrey (1915), 11 Cr. App. Rep. 
182 ; R. V. Mlllingrton (1915), 11 Or. App. Rep. 86. Expld. 
R. v. Bailey (1917), 13 Cr. Api>. Rep. 27 ; R. u. Norris 
(1917), 86 L. J. K. B. 810. Foild. R. v. BaHdanh (1918), 
F 7.^, Consd. R. V. Hamilton (1917), 87 

L. J. K. B. 734. Re!d. R. v. Sanders (1919), 14 Cr. App. 
Rep. 11. 

10.866. Not incumbent on prosecution to rebut.]— 

Where prisoner gives an account of his possession 


of the stolen property, it is not incumbent on the 
prosecution to call the parties named by him, unless 
the account be evidently true, or there be good 
reason to believe it to be so. Where circumstances 
exist which are at variance with the truth of the 
accoimt given, it is the duty of prisoner himself to 
prove the truth by calling those parties. — R. v. 
Harmeh (1848), 12 J. P. 252 ; 2 Cox, C. C. 487. 

10.867. .] — Where prisoner was convicted of 

stealing, & the evidence against him consisted of 
proof that he was in possession of the property 
recently after it had been stolen, that he had sold 
it openly in a public-house, &> on Ids arrest stated 
to the constable that C. & D. brought the things to 
his liouse, & that W., who was at his house, would 
say that that was true ; that C., D. & W. were 
persons known to the constable, & might have been 
produced as witnesses, but were not caUed ; & 
inquiry was made of W. but the result of the 
inquiry was not given in evidence : — Held : the 
conviction was good ; &- it was not incumbent on 
the prosecution to call the persons, to whom 
prisoner had referred, to disprove his statement. — 
R. t;. Wilson (1857), Dears. & B. 157 ; 26 L. J. 
M. C. 45 ; 21 J. P. 118 ; 3 Jur. N. 8. 167 ; 5 W. R. 
251 ; 7 Cox, C. C. 310, C. C. R. 

10.868. .] — On an indictment for receiving 

goods knowing tiiem to have been stolen, prisoner's 
account was that he had purchased them of a 
tradesman in the same town, but other circum- 
stances in tlie case tended to negative it, though 
the tradesman was not called for the prosecution : 
— Held : it was not ncc(^ssary to call 1dm on the 
part of the prosecution, there being othtir circiun- 
stances in the case from which the jury ndght 
fairly infer the falsehood of prisoner’s story. — R. 
V, Ritson (1884), 50 L. T. 727 ; 48 J. P. 630 ; 15 
Cox, C. C. 478, C. C. R. 

10.869. Reasonable explanation — Onus on prose- 
cution to refute.] — Where a person on whom stolen 
property is found gives to those who find 1dm in 
possession thereof a reasonable account of liow 
he came by it, it is incumbent on the prosecutor, 
on the trial, to show that that account is untrue. 
Aliier, if that account be unreasonable or im- 
probable on the face of it. 

Where a piece of wood, which had been stolen, 
had been found by a constable five days after it 
was lost, in the jiossession of prisoner, who said 
that he had bought it of N., who lived two miles 
off :~Held : it was incumbent on the prosecutor 
to negative this explanation. — R. v. CiiowHURST 
(1844), 1 Car. & Kir. 370. 

Annotaiiona : — ^Folld. R- v. Smith (1845), 2 Car. & Kir. 207 

Distd. R. V. Dibley (1849), 2 Car. & Kir. 818. 

10.870. .] — If a pi^rson in whose posses- 

sion stolen property is found give a reasonable 
account; of how he came by it, & refer to some 


PART XXXIV. SECT. 14, SUB-SECT. 6. 

10,861 i. Presumption of guilt where 
no explamUion given.] — R. v. Schipf- 
MANN & Brown, 11910] V. L. R. 348. 

— AUS. 

10,861 ii. .3 — When the Cro^vn 

has established that deft, knowingly 
was in possession of certain iiroperty & 
that tliat property might reasonably 
be suspected of being stolen, the omis 
Is upon deft, of satisfying the Justice 
that he came by the property honestly 
& that onus is not discharged if the 
justice is left in doubt os to whether 
deft, came by the property honestly. — 
Willis v. Burnes (1921), 29 C. L. R. 
611.— AUS. 

10,861 ill. .] — ^Where goods of an 

unusuai description, or of a sort not 


common In a district, have boon stolen, 
& similar goods, although they cannot 
be identified as the stolen goods, are 
found in a person’s recent possession, 
the onus is cast on that person of 
explaining how he came by those 
goods, &, in the absence of a satis- 
factory explanation, ho may be con- 
victed of receiving. — R. v. Pagkt & 
McGeorok (1906), 26 N. Z. L. R. 76.— 
N.Z. 

d. Prosecution must first show 

reasoncible cause for sttspicion.]— L ynch 
V. Sharpe (1901), 4 W. A. L. R. 10.— 

AUS. 

e. False account.] — If accused gave 
a false account of the manner in 
which he became possessed, he thus 
affords evidence against himself, suffi- 


cient to sustain a conviction, if the 
goods be identified. — II. v. McGowan 
(1808), 5 W. W. & A’B. 180.— AUS. 

10,869 i. Reasonable explanation — 
Omis on prosecution to rc/afe. J—Wlien 
at the time stolen goods are found in 
the custody of a person under such 
circumstances as to impose upon him 
the duty of explaining how pos- 
session was acquired he offers a reason- 
able explanation which is accepted & 
then nothing is done for such a length 
of time as to make it improbable 
that aociisod will be In a position to 
verify his explanation, the onus is 
not shifted from the Oown to accused 
but rests upon the Crown to show an 
actual theft by accused. — R. v. 
McCLEanREN, [1921] 1 W. W. R. 87 ; 
34 Can. Crlra. Cas. 93.— CAN. 
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known person as the person from whom he received 
it, the examiniiig magistrate should have that 
person before him, as his evidence may either 
entirely exonerate accused, or may prove that, in 
addition to his possession of the goods, accused 
has been giving a false account of how he came by 
them. — R, v. Smith (1845), 2 Car. & Kir. 207. 
Annotation :~Distd. R. v. Dibloy (1849), 2 Car. & Kir. 818. 

10.871. .] — In an indictment for receiv- 

ing goods knowing them to be stolen, there was 
evidence that the thief had at one time been law- 
fully employed to sell such articles to prisoner : 
Held : in the absence of any evidence that prisoner 
knew the authority to have been withdrawn, he 
should bo acquitted. — R. v. Wood (1859), 1 F. & 
F. 497. 

10.872. Need not be true — Onus of proof.] 

— R. V, Field (1910), 4 Cr. App. Rep. 190, C. 0. A. 

10.873. .] — R. V. Schama, R. v, 

Abramovitch, No. 10,865, aiiie. 

10.874. .] — In a prosecution for 

receiving stolen goods, if a case is proved against 
prisoner which, in the absence of some explana- 
tion, would be conclusive against liim, & if he gives 
the explanation, nevertheless, it is still for the 
prosecution to satisfy the jury that the prisoner 
is guilty, & in this sense the burden of proof is on 
the prosecution throughout. — R. v, Grinberg 
(1917), 33 T. L. R. 428, 0. 0. A. 

10.875. .] — R. r. Badash, No. 

10,829, ante. 

10.876. J—R- V. Brain (1918), 

13 Or. App. Rep. 197, C. 0. A. 

Annotation K. v. Sanders (1919), 14 Cr. App. Rep. 

11. 

10.877. Question for jury.] — On the trial of 
an indictment for receiving stolen goods with 
guilty knowledge, the jury should be expressly 
asked to consider whether deft. 's explanation of 
his iJossession soon after the theft, is reasonable or 
not. — R. r. Hampson (1915), 11 Cr. App. Rep. 75, 
0. C. A. 

10.878. .] — R. V . Bacon (1917), 13 Cr. 

App. Rep. 36, (I C. A. 

10.879. Relevance of value of articles.]~On 

a charge of receiving stolen property with guilty 
knowledge, the jury should be directed that tlie 
trifling value of the chattel in question may be 
revelant to accused’s explanation.— R. v. Milling- 
ton (1915), 11 Cr. App. Rep. 86, C. C. A. 


Sub-sect. 7, — Husband and Wife. 

A, Receiving hy Hitshcmd and Wife. 

10,880. Joint receiving — Coercion.] -Upon a joint 
charge against husband & wife, of receiving stolen 


goods, the wife cannot properly be conyic^d if 
the husband is.—B. v. Archer (1826), 1 Mood. 

C. C. 143, C. C. R. . X 

10.881. .] — A wife was indicted witn 

her husband for receiving stolen property, & the 
evidence was, that although not present when her 
husband received the property, she had subse- 
quently dealt with it, & ultimately destroyed it . ^ 
Held : it was a question for the jury whether, m 
receiving it & taking an active part in dealing 
with it afterwards, she did so with the purpose oi 
aiding her husband in the object he Ixad in view 
of turning it to profit ; or whether what she md 
was merely for the purpose of concealing her 
husband’s guilt, or screening him f^m the cons^ 
quences. In the first case she might be found 
guilty ; in the second she ought to be acquitted.;^ 
R. V. M‘Laren8 (1849), 13 J. P. 348 ; sub nom. R. 

V. M‘Clarens, 3 Cox, C. C. 425. 

10.882. .] — R- V. Matthews, No. 

10,809, ante, i. j jtr 

10.883. .] — Prisoner & her husband » 

P. were indicted jointly for burglary & receiving. 
The jury found P. guilty of housebreaking & 
prisoner & her husband guilty of receiving. 1 art 
of the stolen property was found in the house 
where prisoner & her husband lived together, oc 
prisoner, in the absence of her husband, some 
after the house-breaking, was seen dealing mtn 
part of the stolen things, when she made a state- 
ment importing a knowedge that they had been 
stolen. The judge at the trial declined to leave it 
to the jury to find whether prisoner received the 
stolen property from her husband or in liis absence . 
— Held : the conviction could not be supported.— 
R. V. Wardroper (I860), Bell, 

L. J. M. C. no ; 1 L. T. 410 ; 24 J. Jl' ! ^ 
.lur. N. S. 232 ; 8 W. K. 217 ; 8 Cox, C. 0. 284, 

C (h R. 

10.884. .] — Where a husband & wife 

are jointly indicted for receiving goods knowing 
them to have been stolen, the mere fact of the 
marital relation does not raise any presumption 
of the husband’s control, & even if the husband is 
in the neighbourhood it is a qu€‘stion for the jury 
whether the wife was taking an independent part. 
If it is proved that the wife separately received 
some portion of the stolen property, & there 
evidence that at the time of such receipt she acted 
under her husband’s control, the judge need not 
leave to the jury the specific question whether 
there has been a separate receiving 

R. V. Baines (1900), 69 L. J. Q. B. L. T. 

724 ; 64 J. P. 408 ; 16 T. L. R. 413 ; 19 (^ox, C. C. 

524, C. C. R. 

Annotation .— Refd. R. r. Oiris (1908), 1 Cr. App. Rep. 199. 

10.885. Receiving by husband from wife — Stealing 


10,877 i. — ^ — • Question for jury .] — 
Some stolen property was found in the 
possession of prisoner nearly twelve 
months after it was stolen. Prisoner 
& his wife in his presence gave in- 
consistent accounts of their pos- 
session of the stolen property. 
Chairman told Jury that it would be for 
the jury to consider whether the 
account given by prisoner & his wife 
taken in connection with the other 
facts of tho case was a reasonable one 
or not & if not then they might convict 
prisoner. Prisoner was convhitod 
Held : chairman’s direction was right. 
— H. V . Allison (1877), Knox, 202,— 
AUS. 

10,877 il. — — ^-1 — The reason- 

ableness of an explanation by accused is 
a question of fact for tho jury or judge 
trying the chargre. It depends, not 
inere^ on accused's statement, but 


also upon tho time & the manner of its 
being made, & also his conduct as 
consistent or inconsistent with it, & a 
judge or jury would in most cases bo 
properly affected by tho failure of 
an accused to support by his sworn 
testimony an explanation formerly 
given, though there bo circumstances 
where too much importance should 
not be attached to such failure. — ■ 
R. V . Scorr, 11919] 2 W. W. R. 227.— 
CAN. 

^ — Direction,] — R. v. 
Procupuck (1921), 69 D. L. R. 572; 
37 Can. Crim. Oas. 376 ; 49 N. B. R. 
179.— CAN. 

PART XXXIV. SECT. 14, SUB- 
SECT. 7.— A. 

10,880 i. Joini- receiviny — Coercion. 1 
— A man & his wife were presented 
together on a charge of receiving. At 


> trial it was proved that etmli 
soner had been found in possession 
a portion of the stolen property 
(lor circumstances from which the 
y might infer that when the 
)perty was first received each 
soner knew that it was stolon:— 
Id : the jury should have boon told 
it they ought to acquit the wife If 
w found tliat she received tho 
len property at the same tiuie as 
r husband, imless they were satisfied 
it she did so voluntarily. The jury 
luld have been told to acquit the 
Ce if they found that she received 
3 stolen property from her husband, 
m though she had at tlie time of 
reiving a guilty knowled^.— R. v. 
)HTON (1895), 21 V. L. R. 387. 

JS. 

10,885 1. Receiving hy husband from 
fe—stealing by an/e.]— Where a wife 
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Sect, 14. — Receiving 'property : Svb-aect, 
erub^sects, 8 

by wife.] — husband & wife were jointly indicted 
for stealing & receiving, & the jury found the wife 
guilty of stealing without any constraint on the 
husband’s part, & the husband guilty of receiving 
the stolen property, knowing at the time when the 
property was delivered to him that it had been 
stolen by his wife : — Held : the husband was 
properly convicted of receiving. — R. v. M‘Athby 
(1862), Le. & Ca. 250 ; 32 L. J. M. C. 35 ; 7 L. T. 
433 ; 26 J. P. 805 ; 8 Jur. N. S. 1218 ; 11 W. R. 
73 ; 9 Cox, C. 0. 251, C. C. R. 

10.886. ,] — R. V, Gaze (1819), Russ. 

& Ry. 384, C. C. R. 

10.887. First receipt by wife — Guilty know- 

ledge of husband.] — A husband & wife being joint- 
ly indicted for receiving stolen goods, the jury 
found both guilty, stating that the female prisoner 
received them without the control or knowledge 
of, <& apart from, her husband, & that ho after- 
wards adopted her receipt : — Held : the convic- 
tion could not be sustained as against the husband. 
—R. V. Dring (1857), Dears. & B. 329 ; 30 L. T. 
O. S. 158 ; 21 J. P. 742 ; 3 Jur. N. S. 1132 ; 6 
W. R. 41 ; 7 Cox, C. C. 382, C. C. R. 

Annotations: — Consd. R. v. Woodward (1862), 9 Cox, C. C. 

95. Polld. n. V. Pritchard (1913), 109 L. T, 911. Reid. 

R. V. Orris (1908), 1 Cr. App. Rep. 199. 

1 0.888. -.] — Prisoner was convicted 
of receiving stolen goods. The thief delivered the 
goods to prisoner’s wife in the absence of her 
husband ; & she paid him Od. on account. After- 
wards prisoner met the thief, &, with a guilty know- 
ledge, agreed with liim for the price, & paid the 
balance : — Held : the conviction was right. — R. v. 
Woodward (1862), Le. & Ca. 122 ; 31 L. J. M. C. 
91 ; 5 L. T. 686 ; 26 J. P. 116 ; 8 Jur. N, S. 104 ; 
10 W. R. 298 ; 9 Cox, C. C. 95, C. C. R. 

Annotation : — Mentd. Brook r. Hook (1871), L. R. 6 Exch. 89. 

10.889. O. was convicted on a 

charge of stealing certain property & of receiving 
it well knowing it to have been stolen. O., with 
his wife, occupied two rooms of a house. It 
appeared from the evidence that a thief brought 
the stolen property to these rooms & that O.’s 
wife sold a part of it. Some small articles of the 
stolen property, one a document, containing the 
owner’s address, remained in the rooms, & a box 
was placed outside the house on the leads. It 
came to O.’s knowledge that the box was on the 
leads & that it was stolen property ; but he did not 
take steps to find the owner or to inform the police. 
When arrested, O. appeared to know the day on 
which the property had been stolen, as, without 
any date being mentioned, he then described his 
movements on that day. O. had been previously 
convicted. The Ct. of Criminal Appeal quashed 
the conviction, holding that though under some 
circumstances the fact that a man lutd found stolen 
property on his premises & had not endeavoured 
to ascertain the rightful owner or to give informa- 
tion to the police might be evidence that he had 
received the property well knowing it to have been 
stolen, in this case, as applt. had been previously 
convicted, & had stated that he was afraid to 


give information' to the police, there was not 
sufficient evidence of the ch^e to go to the ju^. — 
R. V. Orris (1908), 73 J. P. 15 ; 1 Or. App. Rep. 
199, C. C. A. 

10.890. .] — Stolen goods were re- 

ceived by a wife in her husband’s absence. There 
was evidence showing knowledge on the part of 
the husband when he returned home that the 
goods were stolen, but no evidence of any dealing 
by him with the goods. In the summing up at 
the trial no distinction was drawn between the 
respective positions of the husband & wife with 
regard to the stolen property : — Held : in the 
absence of evidence showing a preconcerted 
arrangement between husband & wife, the receipt 
by the wife did not constitute her husband a 
receiver ; &, as, in the summing up to the jury at 
the trial no distinction was drawn between the 
case of the husband & that of the wife, the jury 
were insufficiently directed, & the appeal of the 
husband against ffis conviction must be allowed. — 
R, V , Pritchard (1913), 109 L. T. 911 ; 23 Cox, 
C. O. 682 ; 9 Or. App. Rep. 210, C. C. A. 

10.891. Receiving by wife from husband.] — A 
wife received from her husband goods which he 
had stolen, she knowing at the time that they were 
stolen ; & she endeavoured afterwards to prevent 
their discovery. The judge told the jury that as 
her husband had delivered the stolen articles to 
prisoner, the law presumed tliat she acted imder 
his control in receiving them, but that this pre- 
sumption might be rebutted. If, therefore, in 
considering the evidence they were perfectly 
satisfied that at the time when she received any 
of the articles she knew that they were stolen, 
in receiving them acted not by reason of any con- 
trol or coercion of her husband, but voluntarily & 
with a dishonest & fraudulent intention, she might 
be found guilty. The jury found a verdict of 
guilty : — Held : the conviction could not be 
supported. — R. v. Brooks (1853), Dear's. C. C. 184 ; 
22 L. J. M. 0. 121 ; 21 L. T. O. S. 80 ; 17 J. P. 297 ; 
17 Jur. 400 ; 1 W. R. 313 ; 1 C. I.. R. 184 ; 6 
Cox, C. C. 148, C. C. R. 

AnTudalion : — Consd. R. v, Wardroper (1860), 21 J. P. 117. 

10.892. -.] — R. V. Johnson, Beeston 
Johnson, No. 10,801, ante, 

B, Adulterer receiving Goods taken by Wife, 

10.893. Taking by wife must be criminal.] — R. 

V, Toddett, No. 9S93, ante, 

10.894. .] — R. V, Featherstone, No. 9894, 

arite. 

10.895. .] — R. V. Kenny, No. 9895, ante, 

10.896. Married Women’s Property Act, 

1882 (c. 75), ss. 12, 16.] — R. v, Streeter, No. 9896, 
ante, 

10.897. .]—R. V, Payne, No. 9901, 

ante, 

10.898. Larceny Act, 1916 (c. 50), s. 36 — 

Meaning of ‘‘ living together.”] — ^Applt. was con- 
victed of receiving certain money well knowing it 
to have been stolen. The money had been taken 
by a married women from her husband whose 
property it was : — Held : in the absence of evi- 


& husband acted In concert for a theft 
the wife taking & the husband re- 
ceiving & on their trial the wife was 
acquitted of the stealing because of 
the presumption that she had acted 
under her husband’s coercion but yet 
the husband was convicted of the 
receiving from his wife : — Held : there 
was a stealing by the wife in fact & 
the presumption of law by which she 


was not here amenable to punishment 
did not alter that fact. — R. v. Bailey 
(1864), 1 W. W. & A’B. 20.— AUS. 

10,891 i. deceiving by wife from hus- 
band ,] — Subsequent acts of a woman 
who receives stolen goods from her 
husband are not evidence to show such 
independent activity on her part at 
the time of receiving the goods as will 
rebut the presumption that she was 


acting under the coercion of her 
husband. — R. e. Jourdain & Crotti 
(1877), Knox, 466.— AUS. 

10,891 ii. .] — A married woman 

!• cannot be convicted as a receiver of 
stolen goods when the property has 
been taken by her husband Sc ^ven 
to her by him. — R. v, Fbzb & John 
(1884), 3 E. D. 0. 336.— S. AF. 



Part XXXIV.—Ofpences against Property. 


975 


dence to show that the money had been taken by 
the wife in such circumstances as would support 
a prosecution & conviction of her for stealing the 
money, the conviction of applt, for receiving 
could not be upheld. 

A husband & wife do not cease to be “living 
together “ within the meaning of the above Act 
merely because the husband is temporarily absent 
from the joint home on military service abroad. — 
R. r. Creamer, [1919] 1 K. B. 664 ; 88 L. J. K. B. 
594 ; 120 L. T. 575 ; 83 J . P. 120 ; 35 T. L. R. 
281 ; 26 Cox, C. C. 393 ; 14 Cr. App. Rep. 19, 
C. C. jAl. 

10,899. Knowledge of wrongful taklng.J—Prisoner 
lodged at prosecutor’s house about a year, & then 
left, but at what time & in what manner did not 
appear. On the next day prosecutor’s wife left 
with a small bundle. The articles mentioned in 
the indictment were then missed by prosecutor, 
& were of too great bulk to have been contained 
in the bundle taken by the wife. Two days after- 
wards prisoner was apprehended in company with 
prosecutor’s wife on board a vessel bound for 
Quebec, the wife passing by prisoner’s name ; & 
the missing articles were found part in prisoner’s 
cabin, & some on liis person : — Held : prisoner 
could properly be ^convicted upon tliis evidence of 
feloniously receiving the articles, well knowing the 
same to have been feloniously stolen by a certain 
evil-disposed person. — R. ik Deer (1802), Le. & 
Ca. 240 ; 32 L. J. M. C. 33 ; 7 L. T. 366 ; 26 J. P. 
804-, 8 Jur. N. 8. 1210 ; 11 W. R. 43 ; 9 Cox, C. (.’. 
225, C. C. R. 

Annotation : — Expld. K. v. Kenny (1877). 2 Q. B, D. 307. 

10,900. .] — Prisoner eloped with prosecutor’s 

wife, travelling in a cart which the wife took from 
her husband’s yard. Prisoner sold the pony, 
cart, & harness, in the presence of the wife, who 
did not object to the sale & received the proceeds, 
which she retained, after paying prisoner a sove- 
reiji^n, which he had expended in obtaining lodgings 
whih} they were living in a state of adultery ; — 
Held : the presence of the woman did not alter 
the offence ; the fact that he negotiated the sale 
& received part of the proceeds was sufficient ; 
from the circumstances, prisoner must have 
known that the pony, cart, & harness, were not 
the property of the woman ; &, if the jury were 
of opinion that he had that knowledge, they were 
bound to convict him. — R. v, Harrison (1870), 12 
Cox, C. C. 19. 


Sub-sect. 8. — Evidence and Proof. 

10.901. Recent possession of stolen property — As 
evidence of receiving.]— R. v. Langmead, No. 
10,123, ante, 

10.902. Evidence of thief.] — A principal felon is a 
competent witness on 22 Geo. 3, c. 58, against an 
accessory for receiving stolen goods. — R. v, 
Haslam (1786), 1 Leach, 418, C. C. R. 

10.903. Must be corroborated.] — R. r. Robin- 

son, No. 10,766, ante, 

10.904. .]— On a charge against a 
prisoner & applt. respectively, of stealing & of 


receiving a pony, knowing it to have been stolen, 
the prisoner pleaded guilty to the theft, &; testified 
against applt., but there was no corroboration of 
his evidence. The jury found that the explana- 
tion given by applt. was one which might reason- 
ably be true, but that it was not true in fact ; that 
the evidence of the accomplice was corroborated ; 
& that they were satisfied as to the guilt of applt. 
The jury were not properly directed as to the 
knowledge of applt. that the pony was stolen, 
nor as to the necessity for & nature of corroboration 
of the evidence against applt. by the accomplice : — 
Held : there was no corroboration of the evidence 
given by the accomplice, & the conviction must 
be quashed. — R. v. Norris (1910), 86 L. J. K. B. 
810 ; 116 L. T. 160 ; 25 Oox, 0. 0. 610 ; 12 Or. 
App. Rep. 156, 0. 0. A. 

10.905. What is sufficient corrobora* 

tion.] — On an indictment for receiving goods, 
knowing them to have been stolen, the mere fact 
that they were found on prisoner’s premises is 
not sufficient to confirm the evidence of the thief, 
so far as to make it proper to convict. — R. v. 
Pratt (1865), 4 F. & F. 315. 

10.906. Previous sales to accused.] — On a 

trial for receiving stolen property the evidence of 
the thief that he has sold stolen property to deft, 
at any previous time is admissible to prove guilty 
knowledge ; it is not affected by the time limita- 
tion of Prevention of Crimes Act, 1871 (c. 112), s. 
19. — R. V, Powell (1909), 3 Cr. App. Rep. 1, 
C. 0. A. 

Annotation: — Refd. R. v. Carter (1912), 7 Cr. App. Uep. 192. 

10.907. Admission by thief — In presence of 
accused.] — An admission of his guilt, made by the 
tliief while in custody, in the presence of the 
receiver, is evidence against the receiver. — R. v, 
Cox (1858), 1 F. & F. 90. 

10.908. .]— R. r. Bromhead, No. 

10,849, ante, 

10.909. Admission by wife of accused— In presence 
of accused.] — Prisoner was indicted for receiving 
stolen goods knowing them to have been stolen. 
To prove his guilty knowledge, evidence was given 
that a police constable asked prisoner when he 
had bought the stolen goods, to which he replied 
he did not then know, but his wife should make 
out a list of them ; & on the next day prisoner’s 
wife, in her husband’s presence, handed to a con- 
stable a list, saying in her husband’s hearing, 

“ This is the list of what we bought & what we 
gave for them ’’ : — Held : the list was admissible 
against prisoner on his trial for receiving the 
goods. — R. V, Mallory (1884), 13 Q. B. D. 33 ; 

53 L. J. M. C. 134 : 50 L. T. 429 ; 48 J. P. 487 ; 

32 W. R. 721 ; 15 Cox, C. C. 456, C. C. R. 

Evidence of other acts.] — See Part XII., Sect. 4, 
sub-sect. 2, B., (h) v., ante. 


Sub -SECT. 9. — Indictment and Trial. 

10,910. Stolen property — Name of thief need not 
be alleged.] — R. v. Thomas (1766), 2 East, P. C. 
781. 


PART XXXIV. SECT. 14, SUB- 
SECT. 7.— B. 

10,899 i. Knowledge of wrongful 
taking, ] — When the wife leaves her hus- 
band’s house, taking: with her certain 
goods of her husband, without the know- 
ledge of the latter, & lives In adultery 
with A„ to whom she delivers the 
goods, A. then knowing that the goods 
had been so taken from the husband ; — 


Held : larceny in A. — R. v. Thompson 
(1842), 2 Craw. & D. 491 ; Ir. Civ. Rep. 
647.— IR. 

PART XXXIV. SECT. 14, SUB-SECT, 9. 

g. Stolen property — Animal dead 
when received.] — A prisoner can be 
convicted of receiving a oow, then 
lately before feloniously stolen knowing 
It to have been stolen, although the 


oow was dead at the time when 
received. — -R. v, Fo«G (1864), 3 N. S. W. 
H. C. K. 33.— AUS. 

jj, Whether indictment mmt 

conclude ** contra fornuim statiUi.**}— 
R. V. Deane (1853), 10 U. C. R. 464. — 
CAN. 

k. Time of receipt alleged — 

Several receive proved.] — ^Prisoner was 
indicted for feloniously receiving stolen 
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Sect, 14. — Receiving properly: Sub^sect, 9. Sect, 
16 : Sub-sect, l.J 

10.911. .] — An indictment for a mis- 

demeanour on 22 Geo. 3, c. 68, against a receiver 
of stolen goods, need not aver that the principal 
has not been convicted. — R. v, Baxter (1792), 5 
Term Rep. 83 ; 2 Leach, 678 ; 101 E. R. 48. 
Annotation: — Consd. K. v. Audley, [1907] 1 K. B. 383. 

10.912. .] — In an indictment for re- 

ceiving stolen goods, an allegation that the goods 
were stolen “ by a certain evil disposed person *’ is 
good, without stating the name of the principal, or 
averring that he is unknown. — R. v, Jervis (1833), 
0 0. & P. 150. 

10.913. Larceny by named person alleged — 

Proof.]— In an indictment for receiving stolen 
goods knowing them to have been stolen by a 
person named : the stealing by that person must 
be proved, or the receiver must be acquitted. — R. 
V, WooLFORD & Lewis (1834), 1 Mood. & R. 384. 
Annotation : — 'Consd. R. v, Craddock (1805), 4 Cox, C. C. 409. 

10.914. .] — An indictment charged 

A. in the two first counts with the larceny of a 
promissory note, the goods & chattels of B., & 
in the third count with feloniously receiving the 
same goods & chattels “ so as aforesaid feloniously 
stolen.” The jury acquitted A. on the fii*st two 
counts, but convicted him on the third count. A 
motion having been made in arrest of judgment on 
the ground that the words ” so as aforesaid felo- 
niously stolen ” imported into that count a charge 
that the goods were stolen by A., that the count 
was therefore bad for repugnancy, A. having been 
acquitted of the stealing : — Held : the judgment 
ought not to be arrested, on the ground that the 
words ” so as aforesaid ” did not neccssar ily 
iinpoi’t into the third count the words “ by A.,” & 
also if they were so imported, it must be taken, 
after verdict, that there was proof of a stealing by 
A.— R. V, Craddock (1850), 2 Den. 81 ; T. <& M. 
801 ; 4 New 8ess. Cas. 400 ; 20 L. J. M. C. 31 ; 10 
L. T. O. 8. 614 ; 15 J. P. 20 ; 14 Jur. 1031 ; 4 
Cox, C. C. 409, C. C. R. 

10.915. .] — The first count of the 

indictment charged prisoner with stealing certain 
goods & chattels ; & the second count charged 


him with receiving ” the goods & chattels afore- 
said of the value aforesaid so as aforesaid felo- 
niously stolen.” After objection that he could not 
be found to have feloniously received goods ^olen 
by himself, the case went to the jury & prisoner 
was acquitted upon the first count, & convicted 
upon the second :—Held : the conviction was 
good. — R. V, Huntley (I860), Bell, C. C. 238 ; 29 
L. J. M. C. 70 ; 1 L. T. 384 ; 24 J. P. 133 ; 6 Jur. 
N. 8. 80 ; 8 W. R. 183 ; 8 Cox, C. C. 260, C. 0. R. 

10.916. Property obtained by false pretences — 
Obtaining by false pretences & knowledge must be 
alleged.] — To bring a case of receiving within 7 & 8 
Geo. 4, c. 29, s. 55, the indictment must allege the 
goods to have been obtained by false pretences & 
known to have been so. It is not enough to 
allege them to have been “ unlawfully obtained, 
taken, & carried ” away. — R. v, Wilson (1838), 2 
Mood. C. C. 52, C. C. R. 

Annoialion : — Consd. Taylor v. R., [1895] 1 Q. B. 25. 

10.917. False pretences need not be set out.] 

— R. V, Hill (1851), 2 Russell on Crimes & Misde- 
meanours, 6th ed. 487. 

Annotation : — Dbtd. Taylor v. R., [1895] 1 Q. B. 25. 

10.918. -.] — Prisoner was indicted under 
Larceny Act, 1861 (c. 96), s. 95, for unlawfully 
receiving goods knowing them to have been 
obtained by false pretences. The indictment did 
not set out tlie false pretences. At the trial, at the 
close of the case for the prosecution, it was objected 
on behalf of prisoner tliat the indictment was.bad 
because it did not set out the false pretences. 
Prisoner w^as convicted : — Held : the objection 
must bo taken to have been made after verdict in 
arrest of judgment & that after verdict tlic indict- 
ment was good. 

It has not been usual to set out the false pre- 
tences in such an indiciment (Bovill, C.J.). — 
R. V. Goldsmith (1873), L. R. 2, C. C. R. 74 ; 42 
L. J. M. C. 94 ; 28 L. T. 881 ; 87 J. P. 790 ; 21 
W. R. 791 ; 12 Cox, C. C. 479, C. C. R. ; subsequent 
proceedings, 12 Cox, C. C. 594. 

Amwtations : — Consd. Bradlaugh v. R. (1878), 3 Q. B. D. 

607 ; Taylor V. R., [1895] 1 Q. B. 25. Refd. R. v. Aspinall 

(1876), 2 Q. B. D. 48 ; K. v. Stroiilprer (1886), 17 Q. B. D. 

327. Mentd. H. v. Sniitli (1873), 12 Cox, C. C. 597 ; R. v. 

Miinslow, [1895] 1 Q. B. 758. 


^oods on a day in the indietinent, & 
it was proved that the receiving of the 
jjroperly described extended over a 
eonsiderablo period exceeding six 
months : — Held : the Crown was not 
bound to elect on which of the re- 
ceivings it intended to proceed against 
accused. — R. v. Suprani (1882), 6 
L. N. 269.~~CAN. 

l. Gnilty knowledge must be 

alleged. ] — Deft, was chaiyed before two 
justices of the peace with having re- 
ceived stolen property. “ Knowing 
same to have been stolen ** was omitted 
from information. He pleaded guilty 
& was sentenced to imprisonment & 
fined : — Held : the conviction was 
bad. — R. V. Lehchinhki (1908), 9 

W. L. II. 602.— CAN. 

m. Place of receipt alleged — 

Proof.] — An indictment for receiving 
stolen pigs in L. is supported by 
evidence that the pigs were first 
brought to prisoner in D., & afterwards 
sold by him, slaughtered, in L. — 
K. r. CoNNov (1833), Jebb, Cr, & Pr. 
Cas. 150.— IR. 

— ] — A criminal libel, in 

the sheriff ct. of Edinburgh, charged 
accused with reset of theft, in so far 
as he did, “ at some place in the 
city or coimty of Kdiiiburgh to the 
complainer unknown, wickedly & 
feloniously receive & reset the watch 


above libelled, knowing the same to 
have been stolen.” Accused was 
convicted, & brought a suspension 
pleading (1) the lilKul was irrelevant, 
in respect of iusufficient specification 
of the locus, & (2) as it had been proved 
that the panel had received the watch 
in Glasgow, not in Edinburgh, the 
sheriff ha<l no jurisdiction. The ct. 
refused tlie suspension, lieing of 
opinion that reset w'as a crimen con- 
tinuum, Sc the libel therefore relevant, 
& the objection to the jurisilict ion bad. 
— Graoie V . Stuart (1884), 11 R. 
(Ct. of Sees.) 22 ; 21 Sc. L. R. 526.— 
SCOT. 

o. licensed convicted of criminal 

breach of tnist as to same property.] 
— A prisoner cannot be convicted, 
mider Renal Code, s. 411, for dis- 
honestly, receiving or retaining stolen 
property, in respect of property of 
which ho himself has been convicted 
of having obtained possession by 
committing criminal breach of trust. — 
R. V . Shunkuk (1870), 2 N. W. 312. — 
IND. 

10,913 i. Larceny by named 

person alleged.] — Upon a cliarge against 
II. of receiving a sum of money stolen 
by J., the public prosecutor is not 
bound first to establish the offence 
of the thief thus designated. The 
mention of his name In the indictment 


for r(!C(!iviiig is surplusage, Sc is no 
obstacle to the conviction of tho 
receiver. — R. v. GRourjc, [1909] Q. R. 
19 K. B. 118.— CAN. 

p. Alleged thief ac- 

quitted.] —An indictment charged 1). 
with stealing goods, & H. with re- 
ceiving the goods “so as aforesaid 
feloniously stolen,” well knowing them 
to have been feloniously stolen. Tho 
jury acquitted D. of the theft, & found 
H. guilty of rcxjelving : — Held: the 
conviction w’as good. — R, v. Dee & 
Hknnehhky (1875), 3 C. A. 58. — -N.Z, 

q. Larceny alleged by person 

unknoum — Name disclosed during trial.] 
— An indictment for receiving certain 
goods knowing them to have been 
stolen, averred tho goods in question 
to liavo been stolen hy a person 
unknown. On tho evidence at tho 
trial, the name of the person who had 
stolen tho goods was disclosed : — Held : 
a fatal variance, & the iiidictraont was 
not sustained by tho evidence. — R. v. 
Lyons (1841), 2 Craw. & D. 258 ; Ir. 
Cir. Rep. 362.— IR. 

r. Goods dishonestly obtained — Act 
of dishonesty need not be set out,.] — It 
is sufficient in a count in an indict- 
ment charging a prisoner with an 
offence under Crimes Act, 1908, s. 284, 
to allege that prisoner received tho 
goods ” w^ell knowing the same to 
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. 10j919. _ -.] — In an indictment for receiv- 

ing goods knowing them to have been obtained by 
false pretences it is not necessary to state what the 
false pretences were. — T aylob v . B., [1805] 1 Q. B. 
25 ; 04 L. J. M. C. 11 ; 71 L. T. 571 ; 11 T. L. B. 
« ; 18 Cox, C. C. 46 ; 15 B. 60 ; 68 J. P. Jo. 716 ; 

now. B. V. Taylor, 43 W. B. 24 ; 39 Sol. Jo. 

D. C« 

Annotation R. v. Riley, [1896] 1 Q. B. 309. 

10.920. Charge of larceny & receiving — Case dealt 
with as one of larceny — No direction as to receiving.] 

The summing up at the trial dealt with the case 
as one of larceny only, & made no reference to the 
charge of receiving. The jury ignored the charge 
of larceny, & returned a verdict of guilty of receiv- 
ing : — Held : there being no evidence on the 
charge of receiving, the verdict of the jury must be 
set aside & the conviction quashed. — R. v. Evans 
(1916), 85 L. J. K. B. 1176 ; 114 L. T. 616 ; 25 
Cox, C. C. 342 ; 12 Cr. App. Rep. 8, C. C. A. 

10.921. Case dealt with as one of receiving — 

Insufficient evidence of receiving.] — If on an indict- 
ment for larceny &. receiving the jury return only 
a verdict of the latter, without sufficient evidence 
f o constitute that offence, the ct. will, on a review 
of the whole facts, substitute a verdict of the for- 
mer charge. — R. v. Hmith (1923), 17 Or. App. Rep. 
133, C. C. A. 

10.922. Facts consistent with larceny & receiving 
— Conviction of receiving good.] — R. v. Smitit, No. 
10,793, ante. 

10.923. — .] — Where a prisoner is charged 

in two counts with stealing & receiving, the jury 
may return a verdict of guilty on the latter count, 
if warranted by the evidence, although the evi- 
dence is also consistent with prisoner having been 
a principal in the second degree in tlu' stealing. — 
R. V. IJiLTON (1858), Bell, 0. C. 20 ; 28 L. J. M. O. 

28 ; 32 L. T. O. 8. 151 ; 22 J. P. 770 ; 5 Jur. N. 8. 
47 ; 7 W. R. 50 ; 8 Cox, C. C. 87, 0. 0. R. 
Annofalion :—T)istd. 11. v. CoR^rins (1873), 29 L. T. 409. 

10.924. General verdict.] — The first two 

counts of an indictment charged A. & B. jointly 
with stealing, & the third cliarged B. alone with 
receiving the stolen goods. A. was acquitted, no 
evidence having been offered against him, in order 
that he might be a witness against B. Upon his, 
A other evidence, which proved that B. was an 
accessory before the fact to the stealing & after- 
wards received the stolen goods, the jury found 
a general verdict of guilty against B. : — Hetd : 
there was no inconsistency in the general verdict, 
as an accessory before the fact may also be a 
receiver. — R. v. Hughes (1860), Bell, C. C. 242 ; 

29 L. J. M. C. 11; 1 L. T. 450 ; 24 J. P. 101 ; 6 
Jur. N. 8. 177 ; S W. R. 195 ; 8 (hx, C. C. 278, 
C. C. R. 

Annotation : — Folld. R. i\ Godspeed (1911), 75 J. P. 232. 

10.925. ,] — Applt. was convicted of 

being accessory before tlie fact to a burglary A 
of receiving the stolen goods : — Held : there was 
no inconsistency in the verdict. — R. v. Godspeed 

have been dishonestly obtained," & 
it is unnecessary to set out the par- 
ticular crime or criminal act by which 
the goods received were obtained. — 

R. V. Creamer (1912), 32 N. Z. L. R. 

449.— N.Z. 

s. Charge of larceny <t' receiving — 

Property must he same in each count. ] — 

Where a count for feloniously receiving 
property knowing it to be stolen is 
joined with a count for feloniously 
stealing, it must appear with sufficient 
certainty that the property is the same 


(1911), 75 J. P. 232 ; 27 T. L. R. 255 ; 55 Sol. Jo. 
273 ; 6 Cr. App. Rep. 133, C. C. A. 

10.926. .] — Where an indictment 

charges several prisoners in separate counts with 
stealing & receiving the same property, A all 
prisoners are found “guilty” both of stealing A 
of receiving, A the facts necessary to support a 
conviction on both charges are the same A the 
maximum punishment is the same in respect of 
both offences, the conviction, though irregular in 
form, ought to be construed as a general verdict of 
“ guilty ” on an indictment containing these two 
counts. — R. V, Lockett, Grizzard, Gutwirth, 
A Silverman, [1914] 2 K. B. 720 ; 83 L. J. K. B. 
1193 ; 110 L. T. 398 ; 78 J. P. 196 ; 30 T. L. R. 
233 ; 24 Cox, C. C. 114 ; 9 Cr. App. Rep. 268, 
C. C. A. 

Annotation : — Mentd. R. v. Slarkio, [19221 2 K. B. 275. 

10.927. .] — R. V. Bailey, No. 10,596, 

ante. 


Sect. 15.— COMMON LAW CHEATS. 

Sub-sect. 1. — Obtaining Property by Fraud. 

10.928. In manner affecting the public.] — Serle- 

sted’s Case (1627), Lat. 202 ; 82 E. R. 346. 
Annotation : — Befd. R. V. Southerton (1805), 6 East, 126. 

10.929. .] — An indictment against overseers, 

charging that they A each of them received money 
without bringing it to account is good. — R. v. 
COMMINGS (1696), 5 Mod. Rep. 179 ; 87 E. R. 
594 ; sub nom. R. v. IIummings, Comb. 374 ; sub 
nom. R. V. Hemmings A Ghent, 3 Salk. 187. 

10.930. .] — R. V. Orbkll (1703), 6 Mod. 

Rej). 42 ; 12 Mod. Rep. 499 ; 87 E. R. 804. 

10.931. .] — Anon. (1780), 1 Bam. K. B. 

330 ; 94 E. R. 223. 

10.932. .] — R. V. Wood (1742), Sess. Cas. 

K. B. 80 ; 93 E. R. 81. 

10.933. .] — Delivering less beer than con- 

tracted for as the duo quantity not indictable. 

Tlie offence that is indictable must be such a 
one as affects the public. As if a man uses false 
weights A measures, A , . . uses them in the 
general course of his dealing : so, if a man defrauds 
another under false tokens (Lord Mansfield, 
C.J.).— R. Wiieatly (1701), 2 Bmr. 1125; 1 
Wm. Bl. 273 ; 97 E. R. 746. 

Annotations Refd. R. r. Bainham (1703), cited 1 Salk. 
379 ; R. V. Bower (1775), 1 Cowp. 323 ; R. v. Lara (1796), 
6 Term Rep. 565 ; R. v. Haynes (1815), 4 M. & S. 214 ; 
R. r. Vreones (1891), 60 L. J. M. C. 62 ; R. v. Brailsford, 
[19051 2 K. B. 730. 

10.934. .] — R. V. St. Botolph, Bishops- 

GATE (Minister) (1763), 1 Wrn. Bl. 443; 96 E. R. 
254. 

Annotation: — Mentd* R* v. Hamilton (1901), 84 L. T. 332. 

10.935. .] — R. V. Jones (1777), 1 Leach, 

174. 

10.936. .] — ^Vllere there is a breach of trust, 

a fraud, or an imposition in a subject concerning 


in each count. — R. v. Sarsfield ( ’ 852), 
6 Cox, C. C. 12.— IR. 

10,924 i. Facts consistent with larceny 
db receiving — General verdict.] — When 
on an indictment charging prisoner 
with stealing, & also receiving goods 
knowing them to be stolon, the jury 
found a general verdict of guilty, not 
specifying on which count the verdict 
was found, the ct. set aside tliis verdict 
for uncertainty, & awarded a venire de 
novo. — R. V. Evans (1856), 6 I. 0, L. R. 
500.— IR. 


PART XXXIV. SECT. 16, SUB-SECT. 1, 

t. In manner affecting the public 
— Some person must he actually de* 
/raw4c J. 1— The criminal offence of 
fraud " Is not committed unless the 
falsehood of whicli tho offence is 
alleged in the indictment to consist, 
was uttered to tho prejudice of another. 

An Indictment for fraud alleged that 
accused having held a lottery under 
the disguise of an art union drawing, 
refused to deliver the prize to the 
person holding the winning number on 
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Sect. 15. — Co mmon law cheats : Sub-sect. 1.] 

the public, which, as between subject & subject, 
would only be actionable by a civil action, yet as 
that concerns the king & the public (I use them as 
synonymous terms), it is indictable (Lord Mans- 
field). — R. V. Bembridge (1783), 3 Doug. K. B. 
327 ; 22 State Tr. 1, 156 ; 99 E. R. 679. 

Annotaiion : — Refd. Booth v. Arnold, [1895] 1 Q. B. 571. 

10.937. .] — To constitute an offence within 
30 Geo. 2, c. 24, money or goods must be obtained 
by a false pretence, with an intention to defraud. 

The second objection is that the charge is 
imperfectly stated ; but that is answered by the 
record. If the indictment did not inform the 
defts. what charge they were called upon to 
answer, the objection would be well founded 
(Lord Kenyon, C.J.). 

To make an offence indictable at common law, 
it must be public in its nature (Buijler, J.). — 
Young v. R. (1789), 3 Term Rep. 98 ; 100 E. R. 
475 ; st(b nom, R. v. Young, 1 Leach, 505. 

Annotations: — Refd. Hamilton v. R. (1846), 9 Q. B. 271 ; 

Latham v. R. (1864), 5 B. & S. 635 ; R. v. Gray (1891), 

17 Cox, C. C. 299 ; R. v. Brailsford, [1905] 2 K. B. 730. 

Hentd. R. v. Parley (1803), 4 East, 174 ; R. v. Parker 

(^1837), 7 C. & P. 825 ; R. v. Caspar (1839), 9 C. & P. 289 ; 

O’CormeU v. R. (1844), 11 Cl. & Fin. 155 ; R. v. Downing 

Sc Powys (1845), 1 Cox, C. C. 156 ; Campoell & Haynes v. 

R. (1846), 1 Cox. C. C. 269 ; K. v. Mitchel (1848), 6 

State Tr. N. S. 599 ; Castro v. II, (1881), 6 App. Cas. 229 ; 

R. Grizzard, Lockett, Gntwirth & Silverman, [1914] 2 

K. B. 720. 

10.938. .] — R, V. Treeve (1796), 2 East, 

P. C. 821. 

Annotations ;~Refd. R. v. Dixon (1814), 3 M. & S. 11 ; R. r. 

Vrcones, [1891] 1 Q. B, 360 ; R. v. Brailsford, [1905] 2 

K. B. 730. 

10.939. .] — If an overseer of the poor receive 

from the putative father of a bastard child both 
within the parish, a sum of money as a composi- 
tion with the parish for the maintenance of the 
child, he is liable to an indictment for fraudulently 
omitting to give credit for this sum in his accounts 
with the parish. — R. v. Martin (1809), 2 Camp. 
268. 

Annotation.'’ -Mentd. Chappell v. Poles (1837), 2 M. & W. 

867, 

10.940. ' -.] — A combination by two or more 
persons to obtain by false representations from the 
Foreign Office a passport in the name of one 
person \\dth the Intent that it should be used by 
another is an act tending to bring about a public 
mischief, & is therefore an indictable mis- 
demeanour at common law. 

It cannot, of course, be maintained that every 
fraud & cheat constitutes an offence against the 
criminal law, but the distinction between acts 
which are merely improper or immoral & those 
which tend to produce a public mischief has long 
been recognised (Lord Alverstone, C.J.). — 
R. V. Brailsford, [1905] 2 K. B. 730 ; 75 

L. J. K. B. 64 ; 93 L. T. 401 ; 69 J. P. 370 ; 54 
W. R. 283 ; 21 T. L. R. 727 ; 49 Sol. Jo. 701 ; 21 
Cox, 0. C. 16. 

Anrwtation: — Consd. R. v. Porter, [1910] 1 K. B. 369. 

10.941. Some person must be actually 

defrauded.] — Forging a receipt for goods which 
deft. is bound to deliver is punishable at common 
law. 


It cannot be prosecuted a6 a cheat at common 
law without an actual prejudice (per Cur.). — ^R. 
V. Ward (1727), 2 Stra. 747 ; 2 Ld. Raym. 1461 ; 
1 Bam. K. B. 10 ; 93 B. R. 824. 

Annotations: — ^Refd. H. v. Obrian (1740), Sees. Cas. K. B. 
229; R. V. Hodgson (1856), 7 Cox, C. C. 122; R. v. 
VreoDOS (1891), 60 L. J. M. C. 62. Mentd. R. v. Halos 
(1728), 1 Barn. K. B. 88 ; R. v. Stoughton (1730), 1 
Bam. K. B. 347 ; Merrick v. Osselstone Hundred (1737), 
Andr. 116 ; Master v. Miller (1791), 4 Term Rep^ 320 ; 
R. V. Somerton (1827), 7 B. & C. 463 ; Campbell Sc Haynes 
V. R. (1847), 2 Cox, C. C. 463 ; R. v. Gamble (1847), 16 
M. & W. 384. 

10.942. .] — ^Prisoner was tried for the 

common law misdemeanour of forging & uttering 
with intent to defraud. He had fraudulently 
misappropriated moneys received for C. He had 
altered entries so as to make it appear that 
smaller amounts had been given. It was not 
alleged that C. had been defrauded : — Held : as 
indictment charged only a common law forgery, 

^ without alleging that any one was thereby de- 
frauded, the case did not come within the Criminal 
Procedure Act, 1851 (c. 55), s. 29. — R. v. Hamilton, 
[1901] 1 K. B. 740 ; 70 L. J. K. B. 480 ; 84 L. T. 
332 ; 65 J. P. 265 ; 49 W. R. 575 ; 17 T. L. R. 
401 ; 45 Sol. Jo. 427 ; 19 Cox, C. C. 075, C. C. R. 

10.943. Mere private fraud not Indictable.] — R. 
V. Bainham {circa 1703), cited in 1 Salk. p. 379; 
91 E. R. 330. 

Annotation: — Refd. R. v. Jones (1704), 1 Salk. 379. 

10.944. .] — Nehuff'8 Case (1705), 1 Salk. 

151 ; 91 E. R. 139. 

Annotation: — Refd. R. v. Lara (1796), 6 Term Rep. 665. 

10.945. -.] — Indictment lies not against a 
miller for detaining part of the com. — R. v, 
Channel (1728), 2 Stra. 793 ; Sess. Cas. K. B. 
105 ; 93 E. R. 852. 

Annotation : — Refd. R. v. Haynes (J 815), 4 M. & S. 214. 

10.946. .] — R. V. Nicholson (1730), cited 

in 2 Burr. p. 1130; cited in 2 Barn. K. B. 245; 
97 E. R. 749. 

Annotation: — Refd. R. v. Whcatly (1761), 2 Burr. 1125. 

10.947. .] — R. V. Bryan (1730), 2 Stra. 

866; 1 Bam. K. B. 331 ; 93 E. R. 902. 

10.948. .] — R. V. Pinkney (1733), Kel. W. 

244 ; Sess. Cas. K. B. 57 ; 25 E. R. 593 ; suh nom. 
R. V. Pickley, 2 Bam. K. B. 244. 

Annotations : — PoUd. R. -r. Bower (1775), 1 Cowp. 323. 
Refd. R. V. Wheatly (1761), 2 Burr. 1125. 

10.949. .] — Indictment for a deceit of a 

private nature quashed. — R. v. Combrune (1751), 

1 Wils. 301 ; 95 E. R. 630. 

AuTiotation: — Refd. R. v. Wheatly (1761), 2 Burr. 1125. 

10.950. -.] — R. r. Covers (1755), Say. 206 ; 

96 E. R. 854. 

10.951. .] — Delivering less oats* than the 

quantity contracted for as the due quantity not 
indictable. — R. v. Dunnage (1761), 2 Burr. 1130 ; 

97 E. R. 749. 

10.952. .] — Knowingly exposing to sale & 

selling wrought gold under the sterling alloy as 
& for gold of the true weight, which is indictable 
in goldsmiths, is a private imposition only in a 
common person. — R. v. Bower (1775), 1 Cowp. 
323 ; 98 E. R. 1110. 

Annotation : — Mentd. R. v. Siddons (1830), 9 L. J. O. S. Ex. 7. 


the false ground that a difloront 
imrabor was the winning number : — 
I/eld : inasmuch as the lottery was 
illegal the person holding the winning 
number had no legal claim to the prize, 
& inasmuch as the refusal to deliver 
the prize. Sc not the false reason given 


for the refusal, constituted the preju* 
dice stated in the indictment, the facts 
stated did not constitute the crime of 
fraud. — R. 17. Brandfort (1890), 7 
S. O. 169, — S. AF. 

a. Mttsi cause ** wrongful loss ” 

or “ wrongful gain.**] — Accused by 


making a false representation that he 
was an employee of the C, corpn. 
obtained R8.10 as subscription from 
the health officer of that oorpn, to- 
wards the ftmds of a charitable 
society. The money was duly made 
over by accused to the charity, hut he 
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10,968. .] — R. V . Haynes (1816), 4 M. &; S. 

214; 105E. R. 814. 

10,954. .] — Deft, contracted in writing with 

the ^ardians of a parish to supply loaves of 
bread of three & a half pounds weight each. The 
guardians were to pay deft, after certain rates Sc 
prices for the bread so supplied, & of which a bill 
of particulars should have been sent. 

The indictment charged deft, with a common 
law misdemeanour, in supplying loaves of bread 
deficient in weight, intending to injure Sc defraud 
Sc to cheat and defraud the said guardians. The 
three last counts charged deft, with attempting 
to obtain money from the guardians by falsely 
pretending that he had delivered loaves of the 
proper weight. 

It was proved that on a poor person applying 
for relief the relieving officer gave the appct. a 
ticket which entitled him to receive a loaf ; that 
deft, received these tickets Sc gave to the persons 
presenting them loaves which were deficient in 
weight, Sc were so with the knowledge of deft. 
Deft, would return the tickets in the following 
week, with a statement in writing of the number 
of loaves he had supplied, Sc the relieving officer 
would credit deft, with the amount, Sc the money 
would then be paid to him at the time stipulated 
in the contract. The tickets were so returned by 
deft., & he was credited in account accordingly ; 
but the fraud was discovered before the stipulated 
time for payment of the money had arrived : — 
Held: (1) the first seven counts did not disclose 
an indictable offence, as the delivery of loaves of 
less weight than that contracted for was a mere 
private fraud, no false weights or tokens having been 
used. (2) Deft, was properly convicted on the last 
three counts of attempting to obtain money by false 
pretences, as the fraudulent representation made 
was of an antecedent fact ; Sc although deft, had 
only obtained credit in account, Sc could not have 
been convicted of obtaining money by false pre- 
tences, he was nevertheless properly convicted 
of the attempt, his obtaining the credit in account 
being the last act depending on himself towards 
obtaining the money. 

Acts remotely leading towards the commission 
of the offence are not to be considered as attempts 
to commit it, but acts immediately connected with 
it are (Parke, B.).— R. v. Eagleton (1855), Dears. 
C. C. 515 ; 24 L. ,T. M. C. 158 ; 26 L. T. O. S. 7 ; ! 
19 J. P. 546; 1 Jur. N. S. 940; 4 W. R. 17 ; 3 ! 
C. L. R. 1145 ; 6 Cox, C. C. 559 ; 18 J. P. Jo. 356, 

C. 0. R. 

Anmdaiions: — As to U) Refd. R. v. Sherwood (1857), 21 
J. P. 34 2. Aato ( 2 ) ReM. R. v. Roberts ( 1 8 55 ), 7 Cox, C. C, 

39 : R. V. White (1910), 4 Cr. App. Rep. 257 ; R. v. 
Robiiwon, [1915] 2 K. B. 342 ; U. v. Cope (1921), 86 
V • • 7 O* 

10.955. Unless some false token or measure 
Is used.] — On an indictment for felony, if the jury 
find a special verdict that the money was obtained 
by playing with false dice, the ct. may give 
judgment for the trespass Sc misdemeanour.- — 
Leeser’s Case (1401), Cro. Jac. 497 ; 79 E. R. 
424. 

10.956. .] — R. V , Maddocke (1619), 


10.958. 

Trem. P. C. 106. 

10.959. 

Trem. P. C. 109. 

10.960. 

Trem. P. C. 103. 

10.961. 


-.] — R. r. Worbel (1684), 
-.] — R. V, Farmer (1684), 
-.] — R. V, Edwards (1683), 
.]— Anon. (1702), 7 Mod. Rep. 

40 ; 87 E. R. 1080. 

10.962. .] — It is not indictable unless 

he came with false tokens ; we are not to indict 
one man for making a fool of another (per Cur.). — 
R. Jones (1704), 1 Salk. 379 ; 2 Ld. Raym. 
1013 ; 91 E. R. 330 ; s\jib nom. Anon., 6 Mod. Rep. 
105. 

Annotations: — Refd. R. v. Munoes (1740), 7 Mod. Rep. 
315 ; R. V. Wheatly (17 61), 2 Burr. 1125 ; R. v, Southerton 
(1805), 6 East, 126 ; R. v. Woolley (1850), 3 Car. & Kir. 
98. 

10.963. -,] — Fraud must be by false 
tokens. — R. v, Wilders (1719), 11 Mod. Rep. 
309 ; cited in 2 Burr. 1128 ; 88 E. R. 1057. 

Annotations: — Consd. R. v.' Wheatly (1761), 2 Burr. 1125. 
Folld. R. V. Bower (1775), 1 Cowp. 323. Reid. R. v. 
Haynes (1815), 4 M. & S. 214. 

10.964. -.] — R. V. Hales (1729), 2 
East; P. C. 825 ; 17 State Tr. 227. 

10.965. .] — An indictment will not lie 

for selling as a bushel of coals a less quantity if 
no false measure is used. — R. v, Drispield (1754), 
Dunning, 42. 

10.966. .] — R. V, Lewis (1755), Say. 

205 ; 96 E. R. 853. 

Annotation: — Refd. R. v, Osborn (1765), 3 Burr. 1697. 

10.967. .] — R. v» Wheatly, No. 

10,933, anU. 

10.968. .] — Indictment for selling as 

two chaldron of coals a less quantity, is not main- 
tainable ; it must be for selling by false measure. — 
R. p. Osborn (1765), 3 Burr. 1697 ; 97 E. R. 1052. 

10.969. .] — ^An indictment at common 

law charging that deft, deceitfully intending to 
obtain possession of certain lottery tickets the 
property of A. pretended tliat he wanted to 
purchase them for a valuable consideration Sc 
delivered to A. a fictitious draft upon a banker, by 
virtue of which he obtained possession of the tickets 
Sc defrauded the prosecutor of the value, cannot 
be maintained, inasmuch as it does not charge the 
deft, with having used any false token to accom- 
plish the deceit. — R. v, Lara (1796), 6 Term Rep. 
565 ; 2 I^ach, 647 ; 101 E. R. 706, C. C. R. 
Annotation : — Refd. R. V. Vroones (1891), 60 L. J. M. C. 62. 

10.970. -.] — An indictment for a cheat 
at common law cannot be maintained without 
some false token be made use of : a mere false 
affirmation is not sufficient (Lord Kenyon, C.J.). 

— R. p. Gibbs (1800), 1 East, 173 ; 102 E. R. 68. 

10.971. .7 — ^A forgery must be of some 

11 i 1 _ • 


2 BoU. Rep. 107 ; 81 B. R. 600. 

•]— R. V. Fabian (1664), Kel. 

39 ; 84 E. R. 1072. 


WJ ^ 

document or writing ; therefore the painting an 
artist’s name in the comer of a picture in order 
to pass it off as an original picture by that artist 
is not a forgery. 

Senible : if a man in the course of his trade or 
business, openly carried on, puts a false mark or 
token upon a spurious article so as to pass it off 
as a genuine one, Sc the article is sold Sc money 
obtained by means of the false mark or token, 
he is guilty of a cheat at common law. — R. v. 


was subsequently charged with the 
oflfenoe of “ oheating/' & was con- 
victed ; — Held : the conviction & 
sentence should be set aside, there 
being no such deception In this case 
as to cause “ wrongful loss ** or 


“ wrongful gain.” — ^A shutosh Mal- 
LiCK V, R. (1905), I. L. B. 33 Calc. 60.— 

IND. 

b. Express tvorda not essential.] — 
To constitute the offence of cheating 
under Penal Code, s, 415, it is not 


necessary that the deception should be 
by express words, but it may be by 
conduct, or implied in the natiupe of 
the transaction itself. — K hoda Bux 
V. Bakkya Mundaui (1905), I. L. R. 
32 
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Sect. 15. — Common law cheats: Sab^sects, 1 2. 

Sect 16 ; Sub-sects. 1 

Gloss (1857), Dears. &> B. 460 ; 27 L. J. M. C. 54 ; 
30 L. T. O. S. 235 ; 21 J. P. 805 ; 8 Jur. N. S. 
1309 ; 6 W. R. 109 ; 7 Cox, 0. C. 494, C. C. R. 
Amiotation : — Raid. K. v. Vreones (1891), 60 L. J. M. C. 62. 


Sub-sect. 2. — Other Cheats. 

10.972. Self maiming.] — R. v. Weight (1613), 1 
East, P. C. 396 ; 1 Hale, P. C. 412. 

1 0.973. Mala praxis in physician.] — Groenvelt’s 

Case (1700), 1 Ld. Raym. 213 ; 91 E. R. 1038 ; 
sub nom. Groanvelt’s Case, 3 Salk. 265 ; sub 
7wm. Groenvelt v. Burnell, Garth. 491 ; 1 

Com. 76 ; Holt, K. B. 184, 636 ; 1 Ld. Raym. 
454 ; 1 Salk. 144, 200, 396 ; 3 Salk. 354 ; sub 7iom. 
Grenville v. Physicians’ College, 12 Mod. Rep. 
386 ; sub nom. R. v. Greenvklt, 12 Mod, Rep. 
119. 

Annotations : — Consd. Kemp v. Neville (1861), 10 C. B. N. S. 
523 ; Wildes v. Russell (1866), L. R. 1 C. P. 722. Refd. 
R, V. Despard (1798), 7 Terra Rep. 736. Mentd. R. v. 
Green (1715), Fortes. Rep. 274 ; R. r. Dublin Dean & 
Chapter (1722), 1 Stra. 536 ; R. v. Scarborough Bailiffs 
(1728), 1 Bam. K. B. 113 ; R. r, Preston on the Hill in 
Cheshire (1735), 2 Stra. 1040 ; Evans v. Harrison (1762), 
Wilin. 130 ; Crowther r. Rarasbottora (1798), 7 Terra Rep. 
654 ; Brittain v. Kiunaird (1819), 1 Brod. & Bing. 432 ; 
R. V. Rogers (1822), 1 Dow. & Ry. K. B. 156 ; Scott v. 
Bye (1824), 2 Bing. 344 ; Hasten v. Carow (1825), 3 B. & C. 
649 ; Tingle v. Koston (1825), 3 L. J. O. S. C. P. 100; 
Garnett v. Ferrand (1827), 6 B. & C. 611 ; Lucas v. 
NockeUs (1833), 10 Bing, 157 ; Bristol Poor Grdns. v. 
Wait (1834), 1 Ad. & El. 264 ; Daniell v. Phillijpps (1835), 

1 Cr. M. & R. 662 ; Rldgway v. Hungerford Market Co. 
(1835), 4 Nev. & M. K. B. 797 ; Baillie r. Kell (1838), 4 
Bing. N. C. 638 ; R. v. Thomas (1838), 8 Ad. & El. 183 ; 
Jt'xp. Bartlett (1843), 7 ,Tur. 649 ; Lindsay v. Leigh (1848), 
12 Jur. 286 ; R. r. Hallett (1851), 5 Cox, C. C. 238 ; 
JKx p. Napton Overseers (1856), 20 J. P. 581 ; Hooper r. 
Lane (1857), 6 H. L. Cas. 443 ; Phillips v. Whitsed (1860), 

2 E. & E. 804 ; Ex p. Fernandez (1861), 9 W. R. 832 ; 
R. V. Saddlers’ Co. (1863), 10 H. L. Cas. 404 ; (jrimwood 
V. Moss (1872), L. R. 7 C. P. 360 ; R. v. Nicholson, R, r. 
Greeiihalgh, Exp. Bamber (1899), 81 L. T. 257 ; Serjeant 
V. Nash (1903), 89 L. T. 112. 

10.974. Fraudulent formation of company.] — 

Acting as a corporate body, not being such, is an 
offence at common law. Qii. : whether acting as 
a corporate body is proliibited, per se, by 6 Geo. 1, 
c. 18, s. 18. 

Semhle : to form a company, without any 
intention of remaining in it, & with the view of 
raising the shares to a premium, A then with- 
drawing from the speculation, is an offence 
indictable at common law. — Kinder r. Taylor 
(1825), 3 L. J. O. S. Ch. 68. 

Ag^nst public Justice.] — ^See Part XX., ayiie. 
Supplying unwholesome food .] — See Food & 
Drugs. 


Sect. 16.— OBTADUm; BY FALSE PRETENCES. 

Sub-sect. 1. — Iv General. 

See Larceny Act, 1916 (c. 50), b. 32. 

10,975. Definition.] — R. v, Welbcan, No. 11,256, 

^ 10,976. .] — ^To support a chaise of obtaining 

money, etc., by false pretences, it is necessary to 
show, & therefore to allege, that prisoner, with a 
wicked or criminal mind, stated something which, 
if true, would be an existing fact ; that he did so 
with intent to procure the possession of money, 
etc. ; that he knew his statement was — ^that is 
to say, that so far as his mind was concerned he 
intended that his statement should be — ^false; 
that by the statement he did so act on the mind of 
prosecutor as that he did thereby obtain money, 
etc. ; that the statement was in fact untrue, in 
the sense of being incorrect (Brett, J.A.). — R. v. 
Aspinall, No. 11,418, post. 

10.977. .1 — The offence of obtaimng by false 

pretences may oe committed through an agent, 
the principal remaining passive. 

A false pretence can be made by conduct. 
Ordinarily it consists of a false statement made 
as to some existing fact ; the statement must be 
made with the intention of obtaining money, 
property, or valuable security ; the thing must be 
of some value, & the person must have parted 
with the property, relying on the false pretence 
(Phillimore, j.). — R. V, Seagrave (1910), 4 
Cr. App. Rep. 156, C. C. A. 

10.978. Private fraud distinguished.] — R. r. 
Eagleton, No. 10,954, ante. 

10.979. Obtaining credit distinguished.] — Mis- 
representation, either by word or by conduct, is 
a necessary element in the offence of obtaining 
goods by false pretences. Evidence, therefore, 
that a person indicted under Larceny Act, 1861 
(c, 96), s. 88, for this offence, obtained goods from 
an intending vendor, being without the means of 
paying for such goods & witli the intention of 
defrauding the owner, but without making any 
representation either as to his ability to pay or 
his intentions, is not sufficient to support a con- 
viction for obtaining such goods by false ine- 
tences. Nor, since the owner intended to part 
with the property in the goods, is it sufficient to 
support a conviction for larceny. But such 
evidence is sufficient to support a con\’iction for 
obtaining credit by fraud on an indictment under 
Debtors Act, 1869 (c. 62), s. 13. 

Deft, ordered a meal in a restaurant ; he made 
no verbal representation at the time as to liis 
ability to pay, nor was any question «^ked him 
with regard to it. After the meal he said that he 
was unable to pay, & that he had, as ^be fact, 
only one halfpenny in his possession. — R. v. 
i Jones, [1898] 1 Q. B. 119 ; 67 L. J. Q. B. 41 ; 


part XXXIV. sect. 16, sub-sect. 1. 

10,975 i. Definition .] — -The crime of 
alfic pretences iw committed when a 
person with intent to flefraud by any 
false pKitence, either directly or 
through the medinm of any contract 
obtained by such false pretence, 
obtains any money or property. — R. 

Binlev & Waijsii (1912), 32 

N. Z. L. K. 159.— N.Z. 

10.978 i. Private fraud distinguished.] 
— Bouuke's Case (1841), Ir. Cir. Rep. 
191.— IR. 

10.979 i. Obtaining credit distin- 
guished .] — On an Indictment for the 
offence of havliu? obtained money by 
false pretences, defts. cannot be con- 


vicUnl of the full offence when It is 
proved that by the discount of their pro- 
missory note they had only obtained a 
credit in account, such credit In account 
being: a tiling not capable of being 
stolen ; but they might, if the evidence 
should establish an attempt to obtain 
the money, be convicted of such 
attempt. — K. v. Boim, [18961 Q. R. 
5 Q. B. 1.— CAN. 

10,979 ii. — — •.] — ^The more obtaining 
of food & lodging & the failure to pay 
for it either after or without an express 
promiso to do so is not suffleient to 
justify a conviction for having obtained 
food & lodging fraudulently. — R. v. 
McFarland, [1919] 2 W. W. R. 649.— 
CAN. 


c. Contract procured by misrepresen - 
taiion distinguished.] — Police Offences 
Act, 1890, s. 41 (lii), refers to an 
offence of obtaining money or any 
other benefit or advantage by imposi- 
tion, in return for nothing & not to a 
contract, tliough procured by mis- 
representation under whlcli something 
is to bo given in return. — Prosher v. 
Fox (1898), 24 V. L. R. 151.— AUS. 

d. Effect of exoneration.] — A pre- 
tence by prisoner that ho had authority 
to receive moneys on behalf of prose- 
cutor, false at Ihe time when made, 
is a false pretence, al tliough prose- 
cutor afterwards treated prisoner as a 
debtor, & gave him time to pay, oc 
exonerated the original debtor. — R, v. 
Mantiikl (1869), 1 C. A. 303.— N.Z. 



Part XXXIV.-— Offences against 


77 L. T. 603 ; 46 W. E. 191 ; 14 T. L. E. 79 ; 42 
Sol. Jo. 82 ; 19 Cox, 0. 0. 87, 0. 0. E. 

Annataiiona : — FoUd* R. u. Edwards (1898), 42 Sol. Jo. 
472. Refd* R. V, Benson, 11908) 2 K. B. 270 ; R. u. 
Muirhead (1908), 1 Cr. App. Rep. 189 ; R. t?. Brownlow 
(1910), 74 J. P. 240 ; R. v, Manchester Local Profiteering 
Committee, Exp. L. & Y. Ry. (1920), 89 L. J. K, B. 1089. 


Sub-sect. 2. — The Obtaining. 

A, The Thing obtained. 

10,9B0. Chattel — ^Must be subject of larceny.] — 

Dogs, not being the subject of larceny, are not 
“ chattels ” within the meaning of 7 & 8 Geo. 4, 
c. 29, s. 53. — R. V. Robinson (1859), Bell, C. C. 
34 ; 28 L. J. M. C. 58 ; 32 L. T. O. 8. 302 ; 23 
J. P. 70 ; 5 Jur. N. 8. 203 ; 7 W. R. 203 ; 8 Cox, 
O. C. 115, 0. C. R. 

10.981. Railway ticket.] — A railway ticket is a 
“ chattel,” & the obtaining of it by Mse pretence 
from a servant of the company, so as to enable the 
holder t-o travel on the line, is an obtaining a 
chattel by false x>retence, within 7 & 8 Geo. 4, 
c. 29, s. 53. --R. V. Boulton (1849), 2 Oar. & Kir. 
917 ; 1 Den. 508 ; T. & M. 201 ; 3 New Seas. 
Cas. 705 ; 19 L. J. M. C. 67 ; 14 L. T. O. 8. 296 ; 
13 J. P. 747 ; 13 Jur. 1034 ; 3 Cox, C. C. 576, 
C. C. R. 

Annotations: — Consd. R. v. Morrison (1859), 28 L. J. M. C. 
210 ; R. V. Kilham (1870), L. R. 1 C. 0. R. 2C1. FoIId. 
R. V. Cliapman (1910), 74 J. P. 300. Refd. R. v. Danger 
(1857), 3 Jur, N. S. 1011. 

10.982. .] — A railway ticket may be the 

subject of an indictment for obtaining by false pre- 
tences. — R. V. (Jhapman (1910), 74 J. P. 360; 4 
('r. App. Rep. 276, C. C. A. 

10.983. Valuable security — Order to pay money.] 
—An order by the president of a burial society upon 
the treasurer for the payment of a sum of money to 
b(‘arer on account of the society, is a valuable 
security within the meaning of 7 & 8 Geo. 4, c, 29, 
sa. 5 & 53 : — Held : a member who obtained such 
an order by false pretences was properly convicted 
of that offence. — R. v. Greenhalgii (1854), 
Dears. C. C. 267 ; 22 L. T. O. S. 264 ; 18 J. P. 53 ; 
2 W. R. 171 ; 6 Cox, C. C. 257, C. C. R. 

10.984. Need not be precise thing contemplated.] 
— An indictment charged that deft, did, on a cer- 
tain day, falsely pretend to B. that he was then a 
captain in the 5th Dragoon Guards, with int^ent 
to cheat & defraud B. ; & that by means of the 
false pretence he obtained from B. a valuable 
security, a cheque for £500 & of the value of £500 : 
— Held : the indictment was good. 

It is not necessary to allege that the false 
pretence was made for the purpose^ of obtaining 
the security which was obtained ; tKe indictment 
is proved by evidence that deft, did, in fact, 
make a false pretence, & did thereby gain any 
chattel, money, or valuable security {per Cur.). — 
Hamilton v, R. (1846), 9 Q. B. 271 ; 16 L. J. M. C. 
9 ; 7 L. T. O. 8. 227 ; 2 Cox, C. C. 11 ; 10 J. P. Jo. 
371 ; 116 K. R. 277 ; sub nom. R. v. Hamilton, 10 
Jur. 1028. 

Annotations: — Refd. R. v, Woolley (1850), T. & M. 279 ; 
R. V. Oates (1855), Dears. O. C. 459 ; R. v. Burgon (1856), 
7 Cox, C. C. 131 ; R. v. Gray (1891), 17 Cox, C. C. 299. 
Mentd. R. v. Silverlook, [1894] 2 Q. B. 766. 

10.985. Money advanced by partner.] — R. v. 

Adamson, No. 11,286, post. 


10.986. “.] — R. V. Watson, No. 11,191, poet. 

10.987. -.] — Prisoner was indicted for obtain** 
ing money by 'false pretences. He had entered 
into a partnership with two other persons for the 
purpose of manufacturing & selling a lamp for 
miners invented by himself ; &, subsequently, an 
agreement was made between them that he should 
travel on account of the partnership, & obtain 
orders for the lamps, his travelling expenses & a 
commission on all lamps sold by him to be allowed 
him out of the capita funds of the partnership 
before dividing any profits. Prisoner falsely 
pretended that he had got an order for 100 lamps, 
& thereby obtained from his partners the com- 
mission on such order : — Held : the act of prisoner 
amounted only to a misrepresentation of the state 
of the accounts between himself & his partners, & 
was not an obtaining of money by false pretences 
within the meaning of the statute. — R. v. Evans 
(1862), Le. & Ca. 252 ; 1 New Rep. 131 ; 32 
L. J. M. C. 38 ; 7 L. T. 507 ; 27 J. P. 37 ; 9 Jur. 
N. 8. 184 , 11 W. R. 125 ; 9 Cox, C. C. 238, 
C. C. R. 

Annotation: — Mentd. R. v. Warburton (1870), 35 J. P. 116. 

10.988. More than that demanded.] — R. v. Smith 
(1832), 2 Russell on Crimes & Misdemeanours, 
8th ed. 1457. 

10.989. Part due to accused.] — A., the servant 
of B., rendered an account to B. of £14 Is. 2d, as 
due from A. to his workmen, & B. gave A. a cheque 
for the amount. All that sum was so due except 
7^., which A. kept when he got the cheque cashed, 
& paid the workmen the residue. In one count of 
an indictment for false pretences, it was charged, 
that, by his false pretence A. obtained the cheque 
from B. with intent to defraud him of the same. 
A. was convicted : — Held : the conviction was 
right. — R. V. Leonard (1848), 2 Car. A Kir. 514 ; 
1 Den. 304; 11 L. T. O. S. 516; 3 Cox, C. C. 
284, 

Antwtaiion :- —'RelHi. R. v. Oalcs (1855), Dears. C. V. 459. 

10.990. Wages earned & due.] — B. was engaged 
by a railway company, subject to certain rules, 
which stated that no servant on leaving the service 
should claim any wages due until he delivered up 
his uniform. B. on leaving delivered up not his 
own but a fellow-servant’s coat, & so got his wages : 
— Held : B. was properly convicted of obtaining 
money by false pretences. — R. v. Bull (1877), 
36 L. T. 376 ; 41 J. P. 358 ; 13 Cox, C. C. 608, 
C. C. R. 

10.991. Need not be in existence at time of pre- 
tence.] — Prisoner was indict-ed under Liirceny 
Act, 1861 (c. 96), s. 88, for obtaining, by false 
pretences, a spring van. It was proved that 
prisoner, by false pretences, induced prosecutor 
to enter into a contract to build &; deliver a van 
for a certain sum of money ; that prosecutor, on 
the faith of those pretences, built & delivered the 
van in pursuance of the original order, although 
prisoner countermanded the order after the build- 
ing & before the delivery ; — Held : to bring the 
case within the statute, it is not necessary that the 
chattel should be in existence when the false 
pretence is made, but the ” obtaining ” is within 
the statute, if the pretence is a continuing one, so 
that the chattel is made & delivered in pursuance 
of the pretence. — R. v. Martin (1867), L. R. 1 
C. C. R. 56 ; 36 L. J. M. C. 20 ; 15 L. T. 541 ; 31 


PART XXXIV. SECT. 16, SUB- The term “ valuable security means mtjcc. on liis property is therefore not 

SECT. 2. — A. a valuable security to the person who obtaining from him a valuable security. 

parts with it on the false pretence, — R. v. Brady (1866), 26 U. C. R. 
& inducing a person to execute a 13. — CAN. 


a. Valuable security — Mortgage .] — 
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ClRiMmAii Law ako 


. 16. — Obtaining by false pretences : 

J. P. 16i~r6 W. B. 368 ; 10 Cox, C. C. 883, 
C. C. B. 

Annotation ^-*~Coxild» H* v. MoiGton (1913)# 109 Li. T. 4:17. 

10>992. Gift.] — The obtaining of a charitable gift 
by means of a false t^e contained in a letter, is 
an obtaining money by false pretences within 
7 & 8 Geo. 4, c. 29, s. 53. — R. v. Jones (1850), 3 
Car. & Kir. 346 ; 1 Den. 551 ; T. & M. 270 ; 4 
New Mag. Cas. 92 ; 4 New l^ss. Cas. 353 ; 19 
L. J. M. C. 162 ; 14 J. P. 98, 322 ; 14 Jur. 533 ; 4 
Cox, C. C. 198. 

Annotations: — Mentd. R. v. Grjet (1857), 7 Cox, C. C. 335 ; 
R. V. Cooper (1875), 1 Q. B. D. 19 ; R. v. Stoddart (1909), 
2 Cr. App. Rep. 217. 

10.993. Loan.] — R. v, Villeneuve (Count) 
(1778), 2 East, P. C. 830. 

Annotations: — Consd. R. t>. Young (1788), 1 Leach, 505 ; 
R. V. Woolley (1850), 1 Den. 559. Refd. R. v. Wilmot 
(1871), 24 L. T. 768. 

10.994. .] — Obtaining, as a loan, from the 

drawer of a bill accepted by prisoner & negotiated 
by the drawer, pai^t of the amount, for the purpose 
of paying the bill, under the false pretence, that 
prisoner was prepared with the residue of the 
amount, is an offence within 7 & 8 Geo. 4, c. 29, 
s. 53, prisoner being shown not to be so prepared 
& not intending so to apply the money. — R. v, 
Crossley (1837), 2 I^ew. C. C. 164 ; 2 Mood. & R. 
17, N. P. 

Annotations : — Consd. R. v. Bates & Pugh (1848), 3 Cox, C. C. 
201. Befd. R. t). Jones (1850), 1 Den. 551. Mentd. R. v, 
Meakin (1869), 20 L. T. 544 ; R. v, Sanders, 11919] 1 
K. B. 650. 

10.995. .] — ^Prisoner by falsely representing 

to prosecutor that he had built a house on certain 
land, & by depositing with prosecutor the lease of 
the land as a security, & by entering into a written 
agreement to execute a mortgage on the land, 
induced prosecutor to advance him money, by 
way of loan ; — Held : prisoner might be convicted 
of obtaining the money by false pretences. — R. v. 
Burgon (1856), Dears. & B. 11 ; 25 L. J. M. C. 
105 ; 27 L. T. O. 8. 143 ; 20 J. P. 326 ; 2 Jur. N. S. 
596 ; 4 W. R. 525 ; 7 Cox, C. C. 131, C. C. R. 

Annotations: — Consd. R. v. Sherwood (1857), 7 Cox, C. C. 
270. Refd. R. v. Roebuck (185G), Dears. & B. 24 ; R. v, 
Martin (1867), L. R. 1 C. C. R. 56 ; R. v. Meakin (1869), 
20 L. T. 544 ; R. v, Sanders, (1919J 1 K. B. 650. Menta. 
R. V. Gardner C856), Dears. & B. 40 ; R. v. Sutcr & 
Coulson (1867), 10 Cox, C. C. 577. 

10.996. .] — Prisoner induced prosecutrix to 

lend him some money, on the statement that he 
had bought certain skins, & would sell them to 
prosecutrix, if she would let him have a certain 
sum. Prisoner had not purchased any skins, & 
his statement was fraudulently made with a view 
to get tlie money : — Held, : although part of the 
inducement to prosecutrix to part with her money 
was a mere promise for future conduct, prisoner 
might properly be convicted under the statute on a 
charge of obtaining the money by false pretences. — 
R. V. West (1858), Dears. & B. 675 ; 27 L. J. M. C. 
227 ; 31 L. T. O. S. 155 ; 22 J. P. 307 ; 4 Jur. N. S. 
514 ; 6 W. R. 506 ; 8 Cox, C. C. 12, C. C. R. 

10.997. .] — To constitute an obtaining of a 


chattel, etc., within Larceny Act, 1861 (c« 96), s« 88, 
there must, as in larceny, be an intention to deprive 
the owner wholly of his property, dC memy to 
obtain the loan of a chattd by false pretences with 
intent, etc., is not within the ^t. — il. v, Kttjiam 
(1870), L. R. 1 0. C. R. 261 ; 89 L. J. M. C. 100 ; 
22 L. T. 625 ; 34 J. P. 533 ; 18 W. R. 957 ; 11 
Cox, C. C. 561, C. C. R. 

Annotation: — ^Refd. R. v. Chapman (1910), 74 J. P. 360, 

10.998. Credit.] — ^Prisoner ^ving entewd into 
an agreement to act as captain of a certfidn vessel 
belonging to prosecutor, upon receiving two- 
thirds of the net profits of the vessel, d^vered 
in a bill for repairs to a larger amount than he 
had actually paid, & was allowed the amoxmt in 
the settlement of accounts : — Held : an indict- 
ment for obtaining money under false pretences 
would not lie, since prisoner did not by the false 
pretences obtain that amount of money, but only 
credit for the difference between the amount 
actually paid & the amount which he charged. — 
R. V, Crosby (1843), 2 L. T. O. S. 230 ; 1 Cox, C. C. 
10. 

10.999. .] — R. V. Eagleton, No. 10,954, ante, 

11.000. Lodging.] — Lodging is not a “chattel, 
money or valuable security “ within Larceny Act, 
1916 (c. 50), s. 32.— R. v. Bagley (1923), 17 Cr. 
App. Rep. 162, C. C. A. 

B. By Whom. 

11.001. Must be by accused — Delivery to third 
party.] — An allegation in an indictment that a 
valuable security was obtained by prisoner from 
prosecutor, under the pretence that he was the 
servant of certain persons who had horses to sell, 
is not sustained by proof that prosecutor was 
induced by means of such pretences to place the 
security in the hands of a third party fearing to 
trust it with prisoner. — R. v. Newman (1839), 3 
J. P. 677. 

11.002. .] — Prisoner having pretended 

to sell goods to A. which he had pretended to buy 
for him from B., & then, the goods having been 
sent by B. to A., having got the money from A. ; — 
Held : not indictable for obtaining goods from B. 
by false pretences. — R. v. Maiitin U^56), 1 F. &- F. 
501. 

SeCy now. Larceny Act, 1916 (c. 50), s. 32. 

11.003. Delivery to innocent agent.] — R. v. 

Butcher, No. 11,204, post 

11.004. Delivery to guilty agent.] — K. repre- 

sented to B. that he had a large quantity of good 
tobacco to sell, induced B. to agree to buy two 
bales containing 3 cwt. of the value of £2 'per 
stone weight. P. was with K. at the time, & it was 
arranged tha^ P. was to deliver the tobacco to B., 
& that B. was to pay P. for K. P. accordingly, a 
few days afterwards, fraudulently delivered to B. 
two bales purporting to be tobacco, as in pursuance 
of the contract, & received payment from B. The 
bales contained little else but rubbish. K. & P. 
were parties to the fraud : — Held : K. was liable, 
on these facts, to be convicted on an indictment 
charging him with obtaining money from B. by 
falsely pretending that he was possessed of a 


PART XXXIV. SECT. 16, SUB- 
SECT. 2.— B. 

11,001 i. Must behv accused — Delivery 
to third party.] — Deft, by means of a 
false representation made to a station- 
master obtained from the ticket-clerk 
a railway ticket which it was under- 
stood the station-master should pay 
for & which he subsequently did pay 
for out of his own moneys : — Held : 


payment to the ticket -clerk was 
equivalent to payment to deft., & 
deft, was guilty of obtaining money 
by false pretences. — K. v. Doylts 
(1881), 2 N. S. W. L. R. 197.— AUS. 

I. Participation.] — A., who know- 
ingly employs an innocent agent to 
obtain money for a spurious note, is 
guilty of obt^ning money under false 
pretences, & the Infonnatiou may 


charge the false pretence to have been 
made by A. — K. v. Gabner (1862), 
1 N. S. W. 8. C. R. 137.— AUS. 

g. .) — R. V. Judah (1884), 7 

L. N. 385.— CAN. 

h. .] — 0"K., in the presence of 

prisoner, made a statement to com- 
plainant as to the amoimt due by her 
upon an execution, which was false 
to the knowledge of both 0*K. & 
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8)^ Jol>acoo. — ^R. V. Ejorbigam 

t T 3 New Rep. 609 ; 33 

28J.>. 184 ; 12 
5 ® Cox, 0. 0. 441, O. 0. R. 

ar^. "• ®®AaEAVE, No. 10,077, 

On •“‘™ Obtained control.]— 

by false pretences, 

m^thn “Ueged to be obtained 

must be distmctly proved.— B. v. Mabston (1918), 

®®P- 203, 0. 0. A. ' ’’ 

nhfi/n?^* Participation.]— On an indictment for 
money, etc., under false pretences, a 
w concurred & assisted in the fraud 
S OiA ^.principal, though not present 

® maJang the pretence & obtaining 
270,™ *’■ (1843), 2 Mood. C. C. 

^nnoiotion ■•— Refd. Gould ». Houghton, [1921] 1 K. b. 509. 

r‘^7~4 PC'^cn who had the charge 
drawing the tickets in a racing” 
'P, abstracted the ticket for the winning 
nowo, which was drawn for another person, & 
subsequently sent a friend with the ticket so 
aostracted, to receive the money due upon it. 
The money was paid : — Held : though the lottery 
was Illegal, the persons who thus obtained the 
money were liable for obtaining it by false pre- 
tences, ot for a conspiracy. — R. v. Lipsham & 
WORSTEE (1848), 12 J. P. 839. 

11,009. — .] (1) If persons conspire a 

criminal oflence is committed, although in fact no 
* money is obtained. 

(^) If money is obtained as the lesult of a false 
pretence niade by two pei-sons acting together, 
both are liable to be convicted of obtaining money 
by false pretences. 

(3) If a person tacitly assents to a false repre- 
sentation made by another, in consequence of 
which money is obtained, he may be guilty of 
/ to r. conduct. — R. V. Geosvenor : 

24 Gox, 0. 0. 468; 10 

Or. App. Rep. 235, 0. 0. A. ' 

C. From Whoin. 

llyOlO. Pr6t6nc6 iTia,(l6 to ono person — Obtaining 
from another .] — An indictment fur false pre- 
tences charged, in the fii-st count, that deft, 
unlawfully did falsely pretend to R., that he was 
sent by 1\ for an order to go to B. for a pair of 
shoes, by moans of which false pretence he did 
obtain from B. a pair of shoes of the goods & 
chattels of B., with intent to defraud L. of the 
price of the shoes, to wit, nine shiUings, of the 
moneys of L. The second count charged, that he 
falsely pretended to Ii. tliat P. had said that L. 
was to give him an order to go to B. for a pair 


of shoes, by means of which false pretence he did 
obtain from B. in the name of L, a pair of shoes 
of the goods of B. with intent to defraud L. of 
the same ; — Held : both these counts were bad, 
as neither of them charged a sufficient false pre- 
tence within 7 & 8 Geo. 4, c. 29, s. 53. — v. 
Tully (1840), 9 0. & P. 227. 

Annotation Dbtd. R. v. Brown (1847), 2 Cox, C. C. 348. 


11 , 011 . 


Other person present at time 


of pretence.] — The money of a benefit society whose 
rules were not enrolled was kept in a box, of which 
E., one of the stewards, & two others had keys ; 
deft, on the false pretence that his wife was dead, 
which pretence he made to the clerk of the society 
in the hearing of E., obtained from the hands of 
E. out of the box £5 : — Held : in an indictment the 
pretence might be laid as made to E. & the money, 
the property of “ E. & others,” obtained from E. 

An indictment stated, that, by the rules of a 
benefit society, every free member was entitled 
to £5 on the death of his wife, <Sc that deft, falsely 
pretended that a paper, which he produced, was 
genuine, &, contained a true accoxmt of his wife’s 
death & burial, &; that he furtlier falsely pretended 
that ho was entitled to £5 from the society, by 
virtue of their rules, in consequence of the death 
of his wife. By means of wliich last-mentioned 
false pretence ’ ’ he obtained money ; — Held : good. 

It appears to me that the false pretence was, 
in fact, the wife’s death. Prisoner pretended she 
was dead, it being false. The stewards refused 
to give credit to his mere assertion ; it was 
because they required some better evidence that 
the certificate was produced. They were satisfied 
with that certificate, which, if genuine, would have 
proved the death of prisoner’s wife. The certifi- 
cate, therefore, was clearly not itself the false 
l>retence but only evidence of the actual false 
pretence — namely, the death of prisoner’s wife 
UloLBE, B.).— R. V, Dent (1843), 1 Car. & Kir. 
249 ; 2 L. T. O. S. 230 ; 1 Cox, C. C. 16. 

11,012. Agent & principal.] — Indict- 

ment stated a contract between B. & W., that B. 
was to receive goods from A. & carry them to a 
certain place ; that at the time A. delivered the 
goods to B., it was the habit of A. to give to B. a 
ticket containing the amount of goods delivered, 
etc. ; that B. used to deliver such ticket to X. as 
agent of W., in that behalf ; that B. & J. falsely 
pretended to X., as such agent, that B. had 
received goods from A., & had received tickets 
from A., & had carried the goods to a certain 
place, by means of which false pretences B. <fc J. 
obtained from W. £90 of the moneys of W. : — 
Held : under 7 & 8 Geo. 4, c. 29, s. 53, the pretence 
need not be made to the person from whom the 
money is obtained ; the mode in which the 


; jrisonor, & was made with the fVaiidii 
ent intent on the part of both tt 
Induce the complainant to act upon it 
& by reason of this statement com 
plainant paid O’K. in priaoner’i 
presence a sum of money, part of whlcl 
0*K. gave to prisoner : — Held : th< 
statement was a false pretence, St 
prisoner was liable to conrtctlon foi 
it, although he did not actually make 
It himself. — R. v. Cadden (1900), 
20 C. L. T. 186.— CAN. 

k. Not hy eharcholder ,] — R. v. St. 
Louis (1859), 10 L. G. R, 34.— CAN. 


PART XXXIV. SECT. 16, SUB- 
SECT. 2.— C. 

11,010 i. JPretence made to one person 
-—Obtaining from aiwther .] — ^Accused 


was convicted on an indictment which 
allogod that ho falsely protended to N. 
that lio was a soldier, by means of 
which false pretence he obtained from 
W. a Govt, travelling privilege, 
authorising the issue to him of seven 
railway tickets, with intent to defraud. 
N. was ill chaise of the department 
from wliich privilege passes were 
issued. There was no evidence that 
ho obtained it by false pretences made 
to N., but there was evidence that he 
obtained it by false pretences made 
either to A. or W., derk in the same 
department : — HeUl : conviction should 
be quashed. — R. v. Burns (1920), 
20 S. R. N. S. W. 351 ; 37 N. S. W. 
W. N. 77,— AUS, 

11,012 i. Agent dt princi- 

pal.] — G., a policy holder of a fire insur- 


ance CO., conspired with H., their local 
agent, to defraud the co. C. banded 
in to H., for transmission to the 
CO., an imfoundod claim for protended 
losses by Are, supported by his statu- 
tory declaration, the whole being 
false to the knowledge of H. Upon 
this, C. obtained the money from H. 
from W. & Co., the general agents of 
the co. : — Held: the knowledge of 
their agent H. of the falsity of the 
retence could not be imputed as the 
nowlodge of W, & Co., or of the co., 
so as to effect the criminality of 0. — 
11. 7). Clark (1892), 2 B. C. R. 191.— 
CAN. 

J, Master <£: servant.] — 

A person was charged on a complaint 
which set forth that he by certain 
representation had obtained money 
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Sect, 16. — Obtaining by false prete^ices : Sub-sect, 2, 

pretence effected an obtaining of money being 
matter of evidence, — R. v. Brown (1847), 2 Cox, 
O. C. 348. 

Annotation Re!d. R. v. Butcher (1858). 28 L. J. M. C. 14. 

11,018. Secretary & treasurer.] — R. v. 

Dent, No, 11,011, ante, 

11,014-. .] — Deft, was an officer 

of a ct. of the Ancient Order of Foresters. His 
duties were to visit appcts. for sick pay, &, if 
satisfied that they were entitled to receive sick 
pay, to put their names down on a list which was 
given to the secretary. From this list the secretary 
made out orders on the treasurer authorising him 
to pay the sum named therein. Deft, would then 
take these orders to the treasurer, would receive 
the amounts therein specified. Sometimes deft, 
would receive the money from the treasurer at 
once, but in such cases the secretary’s order would 
be obtained subsequently, & handed to the 
treasurer. A member, B., owed deft. £3. B. was 
not entitled to any sick pay, nor did he make any 
appln. for any such pay, but deft, obtained two 
sums of £1 each from the trefisurer as sick pay for 

B., & applied such sums as part satisfaction of 
the amount due to him from B. He was indicted 
for obtaining these two sums by means of a false 
pretence made to the treasurer : — Held : there 
was evidence, on which the jury might convict, of 
a false pretence made by deft, to the treasurer. — 
R. V, Taylor (1901), 05 J. P. 457 ; 49 W. R. 071 ; 
17 T. L. R. 523 ; 45 Sol. Jo. 538, C. V, R. 

11,015. — — .] — By the rules of a 

society, the family of deceased membei’s became 
entitled to a sum of money on the presentation of 
a certificate to the secretary of the head society. 
A forged certificate purporting to relate to the 
death of a member was presented to the secretary, 
& a sum of money paid under it. 

In an indictment for obtaining money by false 
pretences, under the above circumstances, it was 
alleged that the false pretences were made to B., 
& by meaiLs thereof the money obtained from B. : — 
Held : this averment was supported by evidence 
that the false certificate was presented by defts. 
to B., the secretary, <& that he accompanied them 
to C.f the treasurer, from whose hands the money 
was received, he being merely the mechanical 
medium, & the secretary the resj)onsible party. — 
R. V. Rouse (1849), 4 Cox, C. C. 7. 

11,016. Husband & wife.] — Prisoner 

was indicted for obtaining money from A. by false 
pretences. A.’s wife, by her husband’s direction, 


delivered the money to prisoner in the absence of 
her husband ; — Held : the money was obtained 
from A. — R. v, Moseley (1861), I^e. & Ca. 92 ; 
31 L. J. M. C. 24 ; 5 L. T. 328 ; 25 J. P, 758 ; 7 
Jur. N. S. 1108 ; 10 W. R. 61 ; 9 Cox, 0. C. 16, 

C. C. R. 

11.017. Immaterial to whom pretence made.] — In 

an indictment for obtaining money, etc., by false 
pretences, if the false pretence is set out & proved, 
it is immaterial to whom the false pretence was 
made, if it was acted upon. 

A count in an indictment for false pretences by 
means of an advertisement stated that prisoner 
did falsely pretend “ to the subjects of her Majesty 
the Queen ” that he required a housekeeper, & 
that by means of such false pretence he obtained 
from C. a certain valuable security : — Held : the 
count sufficiently stated that the false pretence 
was made to a definite person. — R. v. Silverlock, 
[1894] 2 Q. B. 700 ; 03 L. J. M. C. 233 ; 72 L. T. 
298 ; 58 J. P. 788 ; 43 W. R. 14 ; 10 T. L. R. 
023 ; 38 Sol. Jo. 004 ; 18 Cox, C. C. 104 ; 10 R, 
431, C. C. R. 

Annotation: — Mentd. R. v, Rickard (1918), 119 L. T. 192. 

11.018. Obtaining through post.] — R. v. Jonp:s, 
No. 10,992, ante. 

D, As Besult of False Pretences, 

11.019. Inducement to part with property by false 
pretence charged.] — Prisoner was cliargcd with 
obtaining a filly by the false pretence that he was 
a gentleman’s servant, & had lived at B., & liad 
bought twenty horses in B. fair. It appeared that 
he bought the filly of prosecutor for £11, making 
him this statement, whicli was false A also telling 
lain that he would come A pay him. Prosecutor 
stated that he parted with liis filly because he 
expected prisoner would come A pay him, A not 
because he believed that prisoner was a gentle- 
man’s servant, etc. : — Held: if prosecutor did not 
part with his filly by reji.son of the false pretences 
charged, or any part of it, prisoner must be 
acquit ted. — K. v. Dale (1836), 7 C. A P. 352. 

11.020. .] — Indictment for a conspiracy to 

obtain money on false pretences. The tliird count 
charged the off(3nce in general terms as a con- 
spiracy to cheat prosecutor of his money, without 
setting out the false pretences. The evidence was 
that prosecutor was told by deft, that the horses 
in question had been the property of a lady 
deceased, A wore then the property of her sister, 

A never had been the property of a horse-dealer, 
etc., all these statements being false, A defts. 
knowing that nothing but a belief of their truth 


from a shop assistant & did thug 
defraud her & her employer ; he was 
convicted of the crime charged, A 
suspension of the conviction was 
brought on the ground that it boro to 
be a conviction of having inter alia 
defrauded the shop assistant while 
ex facie of the complaint only the 
employer, on whom the loss fell, had 
been defrauded : — Held : the convic- 
tion was competent & suspension re- 
fused. — Gallagheh V. Paton (Burgh 
Prosecutor of Howick), [1909] y. 
O. (J.) 50; 46 So. L. K. 654 ; 

1 S. L. T. 399.— SCOT. 


PART XXXIV. SECT. 16, SUB- 
SECT. 2.— D. 

11,019 i. Inducement to part v:ith 
property by false pretence charged .] — 
A nndlng of the jury that prisoner is 
guilty of obtaining a choQuo by false 
pretences, but that the person from 
whom it was obtained knew that the 


representation was false, amounts to t 
verdict of not guilty. — R. v. Korfi 
(18o2), 1 Logge, 716.— AUS. 

11,019 ii. .] — Prisoner, & another 

wore in a boat, & they agreed to tak< 
prosecutor, to meet a steamer, prisonei 
saying the charge would be 75c. a1 
the steamer. Prosecutor, according tc 
his own account, took out a 62 bill a1 
the steamer, saying ho would get i1 
changed. Prisoner said, “I’ll change 
it,” upon which prosecutor handed it 
to him, & he shoved off with it. Othei 
witnesses represented prisoner’s state 
ment to be that ho had change. 
Prosecutor did not say what induced 
him to part with the money : — Held ; 
a conviction could not be sustained. — 
R. V. Gemmell (1867), 26 U. C. R. 
312.— CAN. 

11,019 iil. .3 — R. V. Durocher 

(1882), 12 R. L. O. S. 697.— CAN. 

11,019 iv. .] — B. V. Martel 

(1916), 27 Can. Crlin. Cas. 316. — CAN. 


11,019 V. 


• J — It is not necessary 


that all the statements made should 
bo proved to bo false, nor Is it neces- 
sary that all the statements subject to 
discussion, & which are alleged to 
have been false, should have been 
operated upon the mind of the party 
who paid out his money on the strength 
of such representations. — Re Harrison 
(N o. 3) (1919), 25 B. C. R. 545.— CAN. 


11,019 Vi. 


*•] — An indictment 


alleged a false pretence by prisoner that 
ho was prepared to employ the person 
defrauded to work for him, & was 
prepared to supply him with matoilals : 
— Held: in order to show that the 
money obtained was paid on the faith 
of the representations alleged, it was 
sufficient to show that the person 
defrauded placed reliance on assertions 
which necessarily Involved reliance on 
the representations alleged. — R. « 
Stirling (1889), 8 N. Z. L. R. 242.— 
N • Z« 
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would have induced prosecutor to make the pur- 
chase ; the conspiracy was proved : — Held : this 
count was sufficient, & it charged an indictable 
offence. 

The fourth & fifth counts charged the obtaining 
of money by false pretences ; the evidence was, 
that deft., in order to induce prosecutor to make 
the contract of purchase, made the false pretences 
aforesaid respecting the horses sold, & thereby 
induced him to buy : — Held : these counts were 
good, & the liability to an action did not of itself 
furnish any answer to the indictment. — R. v. 
Kenrick (1843), 5 Q. B. 49 ; 1 Dav. & Mer. 208 ; 
12 L. J. M. 0. 135 ; 1 L. T. O. S. 336 ; 7 J. P. 463 ; 

7 Jur. 848 ; 114 E. R. 1166. 

Annotations : — FoUd. R. v. Abbott (1847), 2 Cox, C. C. 430. 
Apld. R. V. Goss (1860), Bell, C. C. 208. Reid. R. v. Bates 
& Pugh (1848), 3 Cox, C. C. 201 ; R. v. Woolley (1850), 4 
Cox. C. C. 193 ; R. v. Carlisle (1854), 6 Cox, C. C. 366 ; 
R. V. Eagleton (1855), 26 L. T. O. S. 7 ; R. v. Roebuck 
(1856), 7 Cox, C. C. 126 ; K. v. Bryan (1857), 7 Cox, C. C. 
312 ; R. V. Sherwood (1857), Dears. & B. 251 ; R. v. 
Martin (1867), 36 L. J. M. C. 20 ; White v. R. (1876), 13 
Cox, C. C. 318 ; R. v. De Kromme (1892), 66 L. T. 301 ; 
R. V, Morcton (1913), 109 L. T. 417 ; R. v. Sanders, 119191 
1 K. B. 550. Mentd. R. V. Rowlands (1851), 17 Q. B. 671. 

11 . 021 . -.] — A false Sc fraudulent statement 
to a pawnbroker, that a chain offered as a pledge 
is silver, is indictable as a false pretence under 7 Sc 

8 Geo. 4, c. 29, if money bo thereby obtained. 

If the false statement bo made with intent to 
obtain money, but prosecutor relies entirely upon 
his own examination of the chattel, Sc not at all 
upon prisoner’s statement, the latter cannot be 
convicted of the complete offence, but is guilty of 
an attempt to commit it, — R. v. Roebuck (1856), 
Dears. & B. 24 ; 25 L. J. M. G. 101 ; 27 L. T. O. 8. 
143 ; 20 ,T. P. 325 ; 2 Jur. N. 8. 597 ; 4 W. R. 514 ; 
7 Cox, C. C. 126, C. 0. R, 

Annotations : — Distd. U. v. Bryan (1857), 3 Jur. N. S. 620. 
Refd. U. V, Gardner (1856), Dears. & B. 40 ; R. v. Hherwood 
(1857), 7 Cox, c;. C. 270 ; R. v. Goss, R. v. Hagg (1860), 
29 L. J. M. C. 86 -, R. v. Garratt (1893), 10 T. D. R. 107 ; 
R. V. Light (1915), 84 L. J, K. B. 865. 

11 . 022 . -.] — R. V. Hunt, No. 9857, ante, 

11.023. -.] — On the trial of an indictment, 
charging that prisoner obtained a horse of prose- 
cutor by falsely representing himself to be the 
servant of A., the evidence was that prisoner at 
first represented himself as a servant of A., but 
that afterwards learning that prosecutor had mis- 
taking! y supposed that he had said he was the 
servant of B., he adopted that view, & virtually 
said that he was the servant of B. It was proved 
that prosecutor parted with liis hoi*se in the belief 
that prisoner was the servant of B. : — Held : the 
conviction could not bo supported, as the real 
pretence that operated on prosecutor’s mind was 
not alleged in the indictment. — R. v. Bulmer 
(1864), Le. & Ca. 476 ; 33 L. J. M. 0. 171 ; 10 D. T. 
580 ; 28 J. P. 422 ; 10 Jur. N. 8. 684 ; 12 W. R. 
887 ; 9 Cox, C. C. 492, C. C. R, 

11 . 024 . .] — R. V, Martin, No. 10,991, ayiie, 

11 . 025 . .] — R. V, Hazzlewood (1883), 48 

J. P. 151, C. C. R. 

11 . 026 . .] — On an indictment for obtaining 

goods by false pretences, the false pretence charged 
Sc proved being that prisoner was daughter of a 
lady of the same name, residing at a certain place ; 
there being no evidence that the goods were not 
delivered to prisoner before her name Sc address 
were asked for ; — Held : there was no sufficient 
evidence to sustain the indictment, it being essen- 
tial on a prosecution for obtaining goods by false 
pretences to prove that the goods were delivered 
on the faith of the false pretences charged. — R. v. 

J. — VOL. XV. 


Jones (1884), 50 L. T. 726 ; 48 J. P. 616 ; 15 
Cox, C. 0. 475, C. C. R. 

11.027. .] — Deft, was indicted for falsely 

pretending that he “ was then carrying on the 
business of publisher on his own accoimt m L.,*’ & 
thereby inducing prosecutor to accept Sc indorse a 
certain valuable security. Prosecutor swore that 
the reason why he indorsed the valuable security 
was because deft, told him that he had left his 
situation voluntarily & had started business on his 
own account : — Held : there was evidence to go to 
the jury.— R. v. Finch (1908), 72 J. P. 102, C. 0. R. 

11.028. Question for Jury.] — Prisoner went 

to the house of prosecutrix Sc requested to be taken 
in as a lodger. After having lodged with her for 
a day or two, he stated that he had come from 
another lodging where he had left some of his 
clothes. Sc requested to be furnished with board as 
well as lodging, for which he promised to pay. 
Prosecutrix, believing his statement as to his 
clothes, agreed to supply him Sc did supply him 
with meat Sc drink as a boarder. A few days after, 
prisoner decamped without paying for Ids accom- 
modation. At the trial of an indictment for 
obtaining goods by false pretences the jury were 
directed that they must be satisfied that the pre- 
tence was false ; that it was acted on by prose- 
cutrix in supplying the articles in question ; & 
that it was made by prisoner with intent to defraud. 
The jury having found a verdict of guilty, the 
question was reserved for this ct., whether upon 
the facts prisoner was entitled to an acquittal : — 
Held : the direction was substantially accurate ; 
upon the evidence the jury might fairly infer that 
prosecutrix had acted on what she believed ; Sc 
from the facts stated it was to be inferred that 
the jury meant she so acted because she believed 
to be true the statement of prisoner which was in 
fact false.— R. v. Burton (1886), 51 L. T. 765 ; 16 
Cox, C. C. 02, C. C. R. 

11.029. .] — R. inserted an advertise- 

ment requesting solutions of word puzzle ; prizes 
to be given ; competitoi*s to pay to A., with name 
Sc address. Is. 3d. ; proceeds to go to a charity 
named ; money was sent by competitors. There 
was no such person as A., & R. appropriated the 
money sent on the faith of A. being a real person : — 
Held : R. was rightly indicted Sc convicted of 
obtaining money by false pretences. — R. v. Ran- 
DELL (1887), 57 L. T. 718 ; 52 J. P. 359 ; 4 T. L. R. 
150 ; 16 Cox, C. C. 335, C. C. R. 

11 . 030 . .] — Upon the trial of an indict- 

ment for obtaining goods by false pretences, a 
letter written by deft, to prosecutor respecting the 
goods was put into the hands of prosecutor, who 
was asked what opinion he formed as to the posi- 
tion or occupation of deft, upon the receipt of the 
letter : — Held : although the question of the 
proper inference to be drawn from the letter was 
for the jury, the question was admissible to show 
the inference in fact drawn from it by prosecutor. — 
R. V. King, [1897 J 1 Q. B. 214 ; 66 L. J. Q. B. 87 ; 
75 L. T. 392 ; 61 J. P. 329 ; 13 T. L. R. 27 ; 

Sol. Jo. 49 ; 18 Cox, C. C. 447, C. 0. R. 

Annotation: — Mentd. R. v, Barron, [1914] 2 K. B. 570. 

11.031. -.] — R. V. Garratt (1893), 10 
T. L. R. 167, C. C. R. 

11.032. .] — On an indictment for 

obtaining money by false pretences, it is essential 
that the jury should understand that there should 
be no conviction without an intent to defraud. Sc 
unless such intent is clear from the facts, they 
should be directed on the point. 

We do not say that in every summing up on a 

c c 
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Sect IQ.-— Obtaining hy false pretences : Svib-secl.2^ 
D. E.'] 

charge of false pretences which does not draw 
attention to this question [of ini^nt to defraud] 
there is necessarily a misdirection. There are 
cases where it is impossible that the money could 
be obtained unless there was an intent to defraud ; 
it may be inferred from the circumstances of the 
case (Avory, J.).— R. t?. Ferguson (1913), 9 Or. 
App. Rep. 113, C. C. A. 

Annotation -ReM. R. v. Bontote (1918), 13 Cr. App. Hep. 

149. 

11 ,033. -.] — On a trial of an indictment 

for obtaining by false pretences, the jury should be 
specifically directed that the obtaining must have 
been induced by the false pretences. — R, v. Smith 
(1916), 11 Or. App. Rep. 81, 0. C. A. 

11^034. May be inferred from facts.] — 

When a false pretence is alleged in a document, 
the interpretation thereof is not a matter of law for 
the ct. but of fact for the jury. 

Wrhen the pretence alleged is in effect that a 
genuine business is carried on, the jury may infer 
without any specific statements by witnesses that 
they parted with their money on the faith of such 
an inducement. — R. v, Rosenson (1917), 12 Cr. 
App. Rep. 235, C. C. A. 

11.035. Knowledge by prosecutor of falsity.] 

— If a party obtain money by a false pretence, 
knowing it to be false at the time, it is no answer 
to show that the party from whom he obtained the 
money laid a plan to entrap him into the commis- 
sion of the offence. — R. v. Ady (1835), 7 C. &P. 140. 
Annotation : — Befd. R. v. Mills (1857), 7 Cox, C. C. 263. 

11.036. .] — Prisoner was convicted 

on an indictment for obtaining money by false 
pretences. The indictment alleged that the money 
was obtained by prisoner by the false pretence that 
he had cut 63 fans of chaff when in fact he had only 
cut 45 fans. It appeared by the evidence that 
prisoner was employed to cut chaff at twopence 
per fan, & that on making the false pretence 
alleged in the indictment he demanded 10s. 6d. 
from i>rosecutor. Prosecutor had previously seen 
prisoner remove 18 fans from an adjoining place <fe 
add them to the heap which he pretended he had 
cut ; but, notwithstanding this knowledge, he 
paid prisoner the amount he demanded ; — Held : 
the conviction was wrong, as the money was not 
obtained by means of the false pretence. 

The test is, what is the motive operating on the 
mind of prosecutor which induced him to part with 
his money ? Here prosecutor knew that the 
pretence was false ; he had the same knowledge 
of its falseness as prisoner. It was not the false 
pretence, therefore, which induced the prosecutor 
to part with his money ; & if it is said that it 
was parted with from a desire to entrap prisoner, 
how can it be said to have been obtained by means 
of the false pretence (Cockburn, C.J.). 

It is always a queslion whether prosecutor was 
induced to part with his money by the false pre- 
tence (Crowder, J.). — R. v. Mills (1857), 1 Deai‘s. 


& B. 205 ; 26 L. J. M. C. 79 ; 29 L. T. O. S. 114 ; 
21 J. P. 294 ; 3 Jup. N. S. 447 ; 5 W. R. 628 ; 7 
Cox, C. C. 263, C. 0. R. 

11.037. .] — Prisoner was indicted for 

attempting to obtain money by false pretences in a 
begging letter. In reply to the letter prosecutor 
sent prisoner 5s., but he stated in his evidence at 
the trial that he knew that the statements con- 
tained in the letter’ were untrue ; — Held : prisoner 
might be convicted on this evidence of attempting 
to obtain money by false pretences. — R. v. Hens- 
LER (1870), 22 L. T. 691 ; 34 J. P. 633 ; 19 W. R, 
108 ; 11 Cox, C. C. 670, C. C. R. 

Annotation : — Refd. R. v. Light (1915), 84 L, J. K. B. 865. 

11.038. Belief by prosecutor of falsity.] — A 

conviction for attempting to obtain money by 
false pretences is good even although the person 
to whom the false pretence is made knows it to 
be false. — R. v. Light (1916), 84 L. J. K. B. 865 ; 
112 L. T. 1144 ; 31 T. L. R. 257 ; 69 Sol. Jo. 351 ; 
24 (^ox, C. 0. 718 ; 11 Cr. App. Rep. Ill ; 79 J, P. 
Jo. 113, C. C. A. 

11.039. May be partly induced by other matters.] 

— In an indictment for obtaining money by false 
pretences, it is sufficient to set out the actual pre- 
tence by which the money is obtained, although 
other circumstances, not laid in the indictment, 
may have operated upon prosecutor’s mind, & 
tended to inspire him with confidence in prisoner’s 
representations. — K. v. Hewgill (1854), Dears. 
C. C. 315 ; 18 J. P. 137 ; 18 Jur. 158 ; 2 W. R. 
278 ; 2 C. L. R. 600, C. 0. R. 

Annotation: — Refd. R. v. Lince (1873), 28 L. T. 570. 

11.040. •.] — On an indictment for inducing 

prosecutor, by means of false pretences, to enter 
into an agreement to take a field for the purpose 
of brickmaking, in the belief that the soil of the 
field was fit to make bricks, whereas it was not, 
he himself being a brickmaker, & having inspected 
the field & examined the soil: — Held: (1) if he 
had been induced to take the field by false & 
fraudulent representations by deft, of the specific 
matters of fact relating to the quality & character 
of the soil, as, for instance, that he himself made 
good bricks tlierefrom, the indictment would be 
sustained : (2) it would be sufficient if he was 

I partly & materially, though not entirely, influenced 
i by the false pretences. — R. v. English (1872), 12 
I Cox, C. C. 171. 

11.041. .] — Prisoner was convicted on an 

indictment charging that he did falsely pretend 
that he then lived at, & was the landlord of, a 
beerhouse, & thereby obtained goods. 

The evidence was, that prisoner said he was the 
nephew of a man in prosecutor’s employ, which was 
true ; & that he lived at the beerhouse ; but he 
did not say he was the landlord of that house ; 
prosecutor, in parting with his goods, was influ- 
enced both by the fact of his being the nephew of 
his servant, & the statement that he lived at the 
beerhouxse, & that therefrom he believed him to be 
the landlord of the beerhouse : — Held : (1) it was 
immaterial that prosecutor was partly influenced 


11,035 i. Knowledge by prose- 

cutor of falsity.] — R. u. Corey (1883), 
22 N. B. R. 543.~CAN. 

11,035 il. .] — ^Whorc an ac- 

cused was convicted of attempting to 
commit the crime of theft by false 
pretences In that she had given out 
& protended to one A., a trap employed 
by the police, that she was able by 
means of palmistry & clairvoyance, to 
disclose to A. her past & future life, 
& did by such false pretence obtain 


from A. the sum of 15s . : — Held : even 
though there was no belief by A. in 
the false pretences, accused had been 
properly convicted. — R. v. ZiLLiLH 
(1911), C. P. D. 643.~S. AP. 

11,030 i. May he partly induced by 
other matters . }— Direction to j ury that, in 
a charge of obtaining money by falsely 
pretending that certain documents wore 
genuine, & wore obtained by accused 
in a certain manner, it is sufficient 
to entitle prosecutor to a verdict, 
if the Jury find that the person giving 


the money was induoed to do so by 
relying on the false story as to the 
manner in which the documents wei'e 
obtained, even although the genuine- 
ness of the documents was accepted, 
not on accused’s story but on chance. — 
H.M. Advocate v. Smith (1893), l 
Adam, 6 ; 1 S. L. T. 108. — SOOT. 

m. What amounts to obtaining — 
arting with possession only .] — ^A con- 
viction for obtaining goods unlawfully, 
& by false pretences, cannot be sup- 
ported where prosecutor is not in- 



Paet XXXrV. — Offences against Property. 987 


by the fact that prisoner was the nephew of his 
servant ; (2) the allegation that prisoner lived at 
& was the landlord of the beerhouse was divisible, 
& the part, that he lived at the beerhouse,’’ 
being false, he was rightly convicted. — R. v* Lince 
( 1873), 28 L. T. 670 ; 37 J. P. 710 ; 12 Cox, C. C. 
451, C. C. R. 

11.042. Pretence forming part of means of 
obtaining.] — A false declaration may amount to a 
false pretence, if, though by itself nothing was 
obtained, it formed an indispensable part of a 
series of documents without which nothing could 
have been obtained. — R. v, Skinner (1920), 15 
Or. App. Rep. 114, C. C. A. 

11.043. Ability to discover falsity immaterial.] — 
R. V. Jones (1704), 2 Ld. Raym. 1013 ; 1 Salk. 
379 ; 92 E. R. 174 ; 8ub nom* Anon., 6 Mod. Rep. 
105. 

Annotations : — Befd. R. v. Miinoes (1740), 7 Mod. Rep. 315 ; 

R. V. Wheatley (1761), 2 Burr. 1125 ; R. v. Woolley (1850), 

3 Car. & Kir. 98. Mentd. R. v. Southortou (1805), 6 East, 

126. 

11.044. -.] — Indictment stated that deft, 
falsely pretended to W. that he, deft., was a cap- 
tain in the East India Co.’s service, & “ that a 
certain promissory note which he,” deft., “ then & 
there produced & delivered to ” W., ” purporting 
to be made for the payment of the sum of £21 ” 
(not saying by whom it purported to be drawn, 
nor otherwise describing it), was a good & valuable 
security for £21 : by which false pretences he 
obtained, etc. Wliercas deft, was not a captain 
in the co.’s service, & whereas the promissory 
note “ was not a good <fc valuable security for the 
sum of £21, or for any other sum.” Verdict, 
guilty : — Held : on writ of error, the indictment 
did not sufficiently describe the note, or show how 
it was wanting in value ; <fe that a conviction 
could not be supported on the representation as 
to the deft.’s character, because the false pretences 
were so connected on the record, that one could 
not be separated from the other. Judgment for 
the Crown reversed. 

There are, indeed, cases where the pretence is so 
very foolish that it is difficult to say that an imposi- 
tion is practised ; but still, who is to give the 
measure? (Denman, C.J.). — R. v. Wickham 
( 1839), 10 Ad. & El. 34 ; 8 L. J. M. C. 87 ; 113 
E. R. 14 ; sid) nom. Wickham v. R., 2 Per. & Dav. 
333. 

AnnotcAions : — Reid. R. V. Hamilton (1846), 10 Jur. 1028 ; 

R. V, Bates & Pugh (1848), 3 Cox, C. C. 20i ; R, v, Coulson 

(1850), 4 Cox, C. C. 227 ; R. v. Woolley (1850), 3 Car. & 

Kir. 98 ; R. v. Hewgrill (1854). 18 J. P. 137 ; R. v. West 

(1858), Dears. & B. 575. 

11.045. — -.] — R. V, WooiXEY, No. 11,238, post. 

11.046. — -.] — Prisoner fraudulently pretended 
that a genuine £1 Irish bank note was a £5 note, 

6 thereby obtained the full value of a £5 note in 
change : — Held : he was properly convicted of 
obtaining money by false pretences, although the 
person to whom the note was passed could read, & 
the note upon the face of it afforded ample means 
of detecting the fraud. — R. v. Jessop (1858), 
Dears. B. 442 ; 27 L. J. M. C. 70 ; 30 L. T. O. S. 
293 ; 22 J. P. 97 ; 4 Jur. N. S. 123 ; 6 W. R. 245 ; 

7 Cox, 0. C. 399, C. C. R. 

11.047. .] — R. V. English, No. 11,040, ante. 

11.048. Pretence must be made before obtaining 
property.] — The false pretence must be employed 


before prisoner obtains possession of the property. 
— R. V. JuBY (1844), 8 J. P. 699. 

11.049. .] — ^Prisoner, a carrier, having 

ordered a cask of ale, said, after he had possession 
of it, “ this is for W.” : — Held : an indictment for 
obtmning it by falsely pretending that he was sent 
for it by W., could not be sustained. — R. v» Brooks 
(1859), 1 E. & P. 602. 

Annotation : — ^Refd. R. v. Giles (1865), Lo. & Ca. 502. 

11.050. What amounts to obtaining — Part- 
ing with possession only.] — Prisoner agreed to 
purchase a quantity of old iron from prosecutor, & 
paid a deposit of 10«. The next day he came with 
a cart & man to fetch the iron away, & said, ** I 
will pay you the remainder of the money when I 
have loaded the iron.” The iron having been 
placed in the cart, prisoner returned to prosecutor’s 
house & gave liim a cheque for the balance, which 
was subsequently dishonoured : — Held : there was 
evidence upon which the jury might find that the 
goods were obtained by false pretence, as prose- 
cutor did not intend to part with the goods until 
after he had received the cheque. — R. v. Cosnett 
( 1901), 84 L. T. 800 ; 65 J. P. 472 ; 49 W. R. 633 ; 
17 T. L. R. 524 ; 45 Sol. Jo. 538 ; 20 Cox, C. 0. 6, 
C. C. R. 

E. Arising from Contract. 

11.051 . Under contract induced by false pretence.] 
— R. V. Kenrick, No. 11,020, ante. 

11.052. Continuing pretence.] — R. Mar- 

tin, No. 10,991, ante. 

11.053. -.] — Though goods are obtained 
under a contract, if the contract is induced by a 
false pretence, & the false pretence is a continuing 
one & operates on the mind of prosecutor, the 
goods so obtained are obtained by false pretences. 
— R. V. Moreton (1913), 109 L. T. 417 ; 23 Cox, 
C. C. 560 ; 8 Cr. App. Rep. 214, C. C. A. 

11.054. Sale by sample.]— A. bought cheese 

of B. at a fair, & paid for it. Before he bought it, 
B., who was offering cheese for sale there, bored 
two of the cheeses with an iron scoop, & produced 
a piece of cheese called a tasU^r at the end of the 
scoop for A. to taste ; he did so, believing it to 
have been taken from the cheese, but it had not, & 
wets of a superior kind of cheese, &; fraudulently 
put by B. into the scoop, the cheese bought by A. 
being very inferior to it : — Held : B. was indictable 
for obtaining the price of the cheese from A. by 
false pretences. — R. v. Abbott, R. v. Dark, R. v. 
Garlick (1847), 1 Den, 273, 276 ; 2 (^ar. & Kir. 
630 ; 2 Cox, C. O. 430, C. C. R. 

Annotations: — FoUd. R. v. Burgron (1856), Dears. & B. 11 ; 

R. V. Roebuck (1856), 7 Cox, C. C. 126. Distd. R. v. Bryan 

(1857), 7 Cox, C. C. 312. FoUd. R. v. Goss, R. r. Ragg 

(1860), 29 L. J. M. C. 86. Apld. R. v, Moreton (1913), 109 

L. T. 417. Refd. R. V. Eagleton (1855), 26 L. T. O. S. 7 ; 

R. V. Gardner (1856), 4 W. R. 526 r R. v. Sherwood (1857), 

7 Cox, C. C. 270 ; K. v. Martin (1867), L. R. 1 C. C. R. 56. 

II 9 O 55 . -.] — ^A false representation re- 

specting an alleged matter of definite fact, know- 
ingly made, whether in the course of a bargain or 
not, is a false pretence on which an indictment may 
be founded ; but a false representation in the 
nature of exaggerated praise of an ai*ticle offered for 
sale, or made on a subject which is a matter rather 
of opinion than of fact, is not. 

If a man obtain money by falsely representing 


duced., & does not intend, to part with 
his right of property in the goods, but 
merely with the possession of them. — 
R. V . Nowe (1904), 36 N. S. R. 531.— 

CAN. 


PART XXXIV. SECT. 16, SUB- 
SECT. 2.--E. 

11,061 i. Contract induced hy false 
pretence. ] — The charge of false pretences 
can bo sustained as well where the 


money is obtfidned or the note procured 
to be given through the medium of a 
contract, as when obtained or pro- 
cured without a contract. — R. v. 
Rymal (1889), 17 O. R. 227. — CAN. 

c c 2 
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Sect. 16. — Obtain ing by false pretences : Sub-sect. 2, 

E.f F. <&: G.; sub-sect. 3, A 

that he has delivered 15 cwt. of coal when he 
knows he has delivered only 8 cwt., he is indict- 
able ; so also if he induces a purchaser to buy & 
pay for a cheese of a very inferior description, by 
the wilfully false statement that a taster of a 
different & superior cheese produced as a sample 
had formed part of & been taken o\it of the cheese 
sold. — R. V. Goss, R. v. Ragg (1860), Bell, C. C. 
208, 214 ; 29 L. J. M. C. 80 ; 1 L. T. 337 ; 24 
J. P. 85 ; 6 Jur. N. S. 178 ; 8 W. R. 193 ; 8 Cox, 
C. C. 262, 0. C. R. 

Annotation : — FoUd. R. v. Pratt (1800), 8 Cox, C. C. 334. 

11 . 056 . Sale or return.] — R. v. Paynter, 
No. 11,269, post. 

11 . 057 . When too remote.] — When a con- 

tract has been entered into by reason of false repre- 
sentations, & goods or money obtained under the 
contract, it is too remote to charge the obtaining 
of the goods or money by the false pretences, &- 
an indictment for false pretences cannot be sus- 
tained.~R. v. Bryan (1861), 2 F. & F. 567. 
Annoiaiiona : — Refd. R. v. Martin (1867), L. R. 1 C. C. R. 

56 ; R. V. Moretoii (1913), 8 <^r. App. Rep. 214. 

F. Execution of Valuable Security. 

11.058. Not punishable as obtaining.] — Inducing 

a person by a false pretence to accept a bill of 
exchange is not an obtaining a valuable security 
by a false pretence within the meaning of 7 8 

Geo. 4, c. 29, s. 53. — R. v. Danger (1857), I)eai*s. 
& B. 307 ; 26 L. J. M. C. 185 ; 29 L. T. O. S. 268 ; 
21 J. P. 403 ; 3 .lur. N. 8. 1011 ; 5 W. R. 738 ; 7 
Cox, C. C. 303, C. C. R. 

Annotations :—Comd. R. v. Gordon (1889), 23 Q. B. D. 354. 

Distd. R. V. Brlxton Prison, Fx p. Stallmann, [1912] 3 

K. B. 424. 

11 . 059 . Nature of offence.] — Prisoner was con- 
victed on an indictment charging that by the false 
pi‘etence to prosecutors that he “ was prepared 
to pay to them or one of them ” £100, he did then 
unlawfully & fraudulently induce i^rosecutors to 

make a certain valuable security,” to wit, a 
promissory note for £100 with intent thereby to 
defraud them; — Held: (1) the indictment was 
good, as it must be taken by necessary inference 
to allege a false pretence by prisoner of an existing 
fact, viz. that he was prepared to pay prosecutors 
£100, & had the money ready for them on their 
signing the promissory note ; (2) the indictment 


showed an offence within Larceny Act, 1861 (c. 96), 
s. 90, of fraudulently causing a person to “ make a 
valuable security ” although the promissory note 
in question might not be of value until it had been 
delivered into the hands of prisoner. — R. v. 
Gordon (1889), 23 Q. B. D. 354 ; 68 L. J. M. C. 
117 ; 60 L. T. 872 ; 63 J. P. 807 ; 6 T. L. R. 466 ; 
16 Cox, C. C. 622, C. C. R. 

Annotation: — As to <2) Reid. R. v. Brixton Prison, Ex p. 

Stallmann, [1912] 3 K. B. 424. 

11.060. .] — R. V. Finch, No. 11,027, ante. 

11.061. Document invalid.] — ^Prisoner was 

charged with obtaining money & goods by false 
pretences from D. There was evidence that 
prisoner, D., & a tliird person played a game of 
cards at which prisoner & the third person in 
collusion cheated D. As the result of the play a 
sum of 80,000 marks (about £4,000) was won from 
D. by the third i)erson. The third person drew 
some blank bill forms out of his pocket, & prisoner 
requested D. to accept one. D. accordingly wrote 
his acceptance upon it, & it was subsequently 
signed by the third party as drawer & indorsed by 
him & prisoner : — Held : there was evidence upon 
w'hich prisoner could properly be charged with 
obtaining money & goods by false pretences. — R. 
V. Brixton Prison (Governor), Ex p. Stall- 
mann, [1912] 3 K. B. 424 ; 82 L. .1. K. B. 8 ; 107 
L. T. 553 ; 77 J. P. 5 ; 28 T. L. R. 572 ; 23 Cox, 
C. 0. 192, D. C. 

11.062. .] — A document may be a 

“valuable security” within Larceny Act, 1861 
(c. 96), s. 90, although invalid as the instrument 
it imrported to be. — K. v. Graham (1913), 8 
Cr. App. Rep. 119, C. A. 

G. Acting under false Process or Authority of Court. 

Sec County Courts Act, 1888 (c. 43), s. 180. 

11.063. County Court — False representation as to 
authority — To collect money.] — 9 & 10 Viet. c. 95, 
s. 57, is confined to the use of false instruments A 
does not api>ly to a mere verbal assertion of autho- 
rity. Therefore, where prisoner had obtained pay- 
ment of a sum in discharge of a debt & costs from 
deft, who had been previously duly served with 
a summons in the county ct., pretending that 
he was an officer of, & authorised by the ct. to 
receive it ; — Held : the offence was not made out. 
— K. V. MYorr (1853), 6 Cox, C. C. 406. 

11.064. Document not resembling process of 

court.] — Prisoner was convicted, on an indictment 


PART XXXIV. SECT. 16, SUB- 
SECT. 2.-F. 

11,059 i. Nature of offence.] — Deft, 
was charged with having obtained prose- 
cutor’s signature to a letter of guarantee 
by falsely protending that a certain 
paper was a form to enable deft, to 
raise money upon an Insurance policy, 
& that prosecutor’s signature was 
wanted to certify that he, deft., was 
the postmaster of Y., & that it was only 
a matter of form. Deft, had placed 
papers before prosecutor in such a 
way as to lead him to believe that he 
was signing a printed form of the 
insurance co . : — Held : there was 
sutficient evidence to warrant a jui-y 
in coming to the conclusion that the 
false pretence had been made, & that 
deft, obtained prosecutor’s signatuie 
by means of such pretence. It Is not 
necessary to give aniimatlve evidence ; 
prosecutor would not have parted 
with money or goods but for the making 
of the false pretence charged, if it can 
be gathered from the evidence that the 
money or goods were in fact obtained 
by means of such representation. — R. 


V . Aria (1883), 4 N. S. W. L. R. 341.— 

AUS. 

11.059 ii. .] — Deft, was indicted 

for that he, by false pretences, fraudu- 
lently Induced prosecutor to wuite his 
name upon a paper so that it might be 
afterwards dealt with as a valuable se- 
curity : — Held : upon a case resell ed, 
deft, was properly convicted. — R. v. 
Rymal (1889), 17 O. K. 227.~CAN. 

11.059 iii. .) — Defts. were in- 

dicted for Iraudiilcntly inducing W. to 
sign documents representing them to 
be agreements, whereas they were in 
fact promissory notes : — Held : it was 
no objection to the indictment that 
the notes might not be of value until 
dclivoicd to defts. : & an indictment 
would lie for Inducing W. to write bis 
name on papers w'hich might after- 
w'ards be dealt with as valuable 
securities. — R. v. Burke (1893), 24 
O. R. 64.— CAN. 

11,059 iv. .) — Deft, was indicted 

In the first count of the indictment for 
obtaining from one H. a promissory 
note with intent to defraud, & in the 
second count uith inducing H. to 


make the said note with like intent. 
Deft.’s agent had called on H., i<c 
obtained from him an order addressed 
to deft, to deliver to H. thirty bushels 
of wheat, which H. was to put out on 
shares, & to pay deft. $240 wdicii 
delivered, & to equally divide the 
produce thereof with the holder of the 
order, after deducting said amount. 
Deft, called, produced the order, & by 
false & fraudulent representations as 
to the quality of the wheat, & his 
having full control of it, its growth & 
yielding qualities, & that a note deft, 
requested him to sign was not nego- 
tiable, induced H. to sign the note. 
Deft, was found guilty & convicted : — 
Held : the conviction should bo 

affirmed on the second count, as the 
evidenoo showed that the note was 
signed by H. not merely to secure the 
carrying out of the contract contained 
in the order, but on the faith of the 
representations made. — R. v. Hope 
(1889), 17 O. R. 463.— CAN. 

11,059 V. .] — R. V. Wagner 

(1901), 6 Terr. L. R. 119.— CAN. 

n. Not indveing execution of 
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under 9 & 10 Viet. c. 95, s, 57, for acting & profess- 
ing to act under a false colour & pretence of the 
process of the county ct. It appeared that 
prisoner, being a creditor of B., sent him a letter 
not in any way resembling county ct. process, but 
headed with the royal arms & purporting to be 
signed by the clerk of a county ct., threatening 
county ct. proceedings. He aftemards told the 
wife of B. that he had ordered the county ct. to 
send the letter, upon which she paid the debt ; &> 
whilst prisoner was writing out a receipt, he 
demanded of her a sum of money for county ct. 
expenses : — Held : (Bramwell, B., diss.) these 
facts constituted an acting & professing to act 
under the false colour or pretence of the process 
of the county ct. vidthin the meaning of the above 
sect., & the conviction was right. — B. i\ Evans 
(1857), Dears. & B. 236 ; 26 L. J. M. C. 92 ; 29 

L. T. O. 8. 216 ; 21 J. P. 391 ; 3 Jur. N. 8. 594 ; 
5 W. B. 652 ; 7 Cox, C. O. 293, C. 0. B. 

Annotation : — FoUd. II. V. Riclimond (1859), 8 Cox, C. C. 200. 

11,065. .] — Prisoner had obtained a 

blank form used in the county cis. office for pltfs. 
to fill in the particulars of the names, etc., as 
instructions for the issue of county ct. summonses, 
wliich he filled up, & without authority signed it, 
“ W. G., Begistrar of the T. Ct.” On the back 
of it he wrote, “ Unless the whole amount claimed 
by B., draj)er, of T., is paid on 8aturday, an execu- 
tion warrant will be immediately issued against 
you. Witness my signature, W. G.” This docu- 
ment prisoner enclosed in an envelope sent by 
post to a person, who was indebted to him, h 
whose wife, in consequence of the receipt, went to 
W. G., the registrar of the county ct., to pay the 
debt : — Held : this was an acting, or professing to 


act, imder false colour & pretence of process of the 
county ct., witliin 9 & 10 Viet. c. 95, s. 57. — B. r. 
Bichmond (1859), Bell, C. C. 142 ; 28 L. .T. M. 0. 
188 ; 33 L. T. O. 8. 139 ; 23 J. P. 325 ; 5 Jur. N. S. 
521 ; 7 W. B. 417 ; 8 Cox, 0. C. 200, C. C. B. 

11.066. What is a “ process ” of the court.] 

— Prisoner, who had a claim for a debt against 
prosecutor, sent him the following paper by post ; 
— “ In the county ct. of L., at M. A., pltf. ; B., 
deft. Take notice, that you are required to pro- 
duce at the above ct., on the trial of this cause on 
Sept. 17, the several accounts & memorandums 
given to you, or to your wife, by the above pltf. at 
various times. Dat ed this Sept. 2, 1857. By pltf. 
to B., the above deft., Balance of account, 35. 5 Jd.” 
No plaint had, in fact, been taken out in the county 
ct. : — Held : a conviction for delivering a paper 
falsely purporting to bo a process of the county 
ct., under 9 & 10 Viet. c. 95, s. 57, could not be 
sustained, as the paper did not purport to be a 
X)rocess of the ct., was only a notice to produce. — 
B. r. Castle (1857), Deal’s. & B. 363 ; 27 L. J. 

M. C. 70 ; 30 L. T. O. S. 188 ; 21 .J. P. 775 ; 3 Jur. 

N. 8. 1308 ; 6 W. B. 83 ; 7 Cox, C. C. 375, C. C. B. 

11.067. Inferior Court of Record — Copy used as 
originai summons — Inferior Courts Act, 1844 (c. 19), 
s. 5.] — B. V, Bippier (1897), 32 L. Jo. 350. 


Sub-sect. 3. — The False Pretence. 

A. Nature of Pretence, 

11,068. Must be as to existing fact.]—B. v. Wool- 
ley, No. 11,238, 'posL 


inortgage .] — The term “ valuable se- 
curity ” means a valuable Bcciirity to 
the person who parts with it on the 
false pretence ; & the inducing: a 

person to execute a mtge. on his pro- 
perty is not obtaining: from him a 
valuable security. — K. v. Hkady (1866), 
26 U. C. K. 13. —CAN. 

PART XXXIV. SECT. 16, SUB- 
SECT. 3.~A, 

1 1 ,068 i. Must he as to existing fact. ] — 
As information charg:cd L. with falsely 
pretending “ that he had good right & 
full power & authority to sell & dispose 
of “ certain cattle by means of which 
he obtained a certain i>roniisBory note, 
the property of F., whereas in truth 
in fact he had not “ good right & full 
power & authoilty to sell & dispose 
of '* the cattle : — Held : the repre- 
sentation was not sufficient in law to 
support the charge of a false pretence. 
— K. V. Lotzk (1865), 4 N. S. W. S. C. 11. 
86.— AUS. 

11,068 ii. .] — M. was convicted 

of obtaining a valuable security by false 
pretences. Evidence was thut when 
M. obtained possossion of the scrip 
he at first refused to give a cheque 
in payment, but being jircssod he did 
^ve one, which the vendor agreed to 
hold for a couple of days. Cheque was 
HO held, & when presented was not 
paid : — Held : the conviction was 
wrong, as the evidence did not show 
that M. had made a false pretence of 
an existing fact, but had merely 
promised to jiay at a future date. — 
R. V. Muhton (1874), 12 N. S. W. 
H. C. R. 357.— AUS. 

11,068 iii. .] — S. was convicted 

in an information charging him with 
having obtained 30s. from A. by false 
rotencos, as follows : That S. had 
Os. to pay for his land to the Crown 
Lands Agent at M. on the following 
Wednesday, & that if he, S., did not 


pay the same the land would bo for- 
feited : — Held : the information was 
bad, as the pretence alleged did not 
amount to an existing or past fact. — 

R. r. Steel (1887), 8 N. S. W. L. R. 
53 ; 3 N. S. W. W. N. 92.— AUS. 

11,068 iv. .]— I’risonor was con- 
victed of obtaining money under false 
pretences from M. by representing to 
him that he had full right & power to 
let the grazing rights to certain land. 
Shortly before he had, by lease imde» 
seal, let the same land to J. After the 
letting to M., prisoner wrote to J. & 
advised him, with threats, not to 
stand on his rights: — Held: the re- 
presentation chained was upon a nmtter 
of law, or of opinion, & not of an 
existing fact within the meaning of 
Crimes Act. — li. r. Bkien (1903), 3 

S. R. N. S. W. 410 ; 20 N. S. W. W. N. 
154.— AUS. 

11,068 v. .] — On an indiotment 

for obtaining money by fulso pretences, 
it was proved that piisoner obtained 
£20 from P, by representing first^ that 
he was selling P. a share in an existing 
registered co., & secondly, that a cer- 
tain firm of engineers of whoso business 
capacity P. held a good opinion, had 
taken ten shares in the co. No co. of 
the name given was in existence or had 
been registered. The statements were 
false, & P. took & paid for the share 
on the belief that they were true ; — 
Held : the first representation was a 
false pretence, & that prisoner was 
rightly convicted. — R. v. Pkarce, 
[1904] S. R. Q. 243.— AUS. 

11,068 vi. .] — R. 1 ’. Bertles 

(1863), 13 C. P. 607.— CAN. 

11,068 vii. .J— An information 

was laid before a pistlee of tho peaee 
cUai’ging pltf. with having obtained 
from deft., M., a suit of clothes under 
the false prijtenco that she would pay 
for the same the following week: — 
Held : this was not a representation 


by words or otherwise of a matter of 
fact cither past or present, known to 
the person making it to bo false. — 
MoiT V. Milne (1898), 31 N. S. IL 
372.— CAN. 

11,068 viii. .1 — R. v. No we 
(1904), 36 N. S. R. 531.— CAN. 

11,068 ix. ',] — A mere promise 
as to tho future conduct of promisor 
whereby he obtains money is not a false 
pretence within Criminal Code, s. 404. 
— R. i\ Gltrofsky (1919), 31 Can. 
Crim. Cas. 59 ; 16 O. W. N. 19.— CAN. 

11,068 X. — .] — Held : a statement 
that accused falsely represented that 
he intended to become a bond fide 
purchaser, & to pay the price, was not 
a relevant averment of false pretences, 
it being necessary to set forth a false 
statement relating to a past or present 
fact. — H.M. Advocate Hall (1881), 
8 R. (Ct. of Sees.) 28.— SCOT. 

11,068 xi. .] — Accused being tho 

owner of five goats which wore pledged 
for a debt, obtained goods from iirose- 
cutor on tho promise to deliver throe 
of the goats to prosecutor within eight 
daj's. The goats were not delivered, 
& accused was charged in the magis- 
trate’s ct. with theft by means of false 
pretences & convicted : — Held : tho 
conviction was wrong, inasmuch as 
there was no evidence of any false 
statement or representation having 
been made by accused, — R. v. Swart 
(1895), 12 S. C. 121.— S. AF. 

11,068 xii. .] — An Indictment 

averred that prisoner had obtained 
money from prosecutor by the false 
pretence that a di’aft was waiting for 
prisoner at the National Bank, D., & by 
the further pretence that he was the soil 
of a wealthy banker, & was going out 
to D. to marry a wealthy cousin : — 
Held : the indictment should have 
attributed to i)risoner the meaning 
that he was then under ongogemont to 
marry, & did not on that point, as it 
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16 . — Obtaining by ftdse “preieneeB: St^seU. 

11.069. .] — There must be a mls-statemmt 

of an existing faot ; but the state of a uum’s mind 
is as much a fact as the state of his diges- 
tion (Bowen, L.J.). — Edginoton v. PrrzMAumcE 
(1885), 29 Ch. D. 460 ; 66 L. J. Ch. 060 ; 58 L. T. 
800 ; 60 J. P. 62 ; 83 W. R. 911 ; 1 T. L. B. 326, 
C. A. 

Annotations: — ^Bdld. Re London & Leeds Bank, Ex p* 

Carling, Carling e. London & Leeds Bank (1887), 56 L. J. 

Cli. 321 ; Derry v. Peek (1889), 14 App. Cm. 337 ; York- 
shire Insce. V, Craine, [19221 2 A. C. 541. Menta. Oliver 

V. Bank of England, [1902] 1 Ch. 610. 

11.070. May be coupled with statement of 
futiu*e intention.] — Where an indictment charges a 
false pretence of an existing fact calculated to 
induce the confidence which led to prosecutor’s 
parting with his property, though mixed up with 
false pretences as to prisoner’s future conduct, it is 
sufficient. — R. r. Bates & Pugh (1848), 3 Cox, 
C. C. 201. 

11.071. .] — Deft, was indicted for 

obtaining goods by Mse pretences. It appeared 
that he obtained the goods from prosecutors by 
pretending that he wanted them for one S., whom 
he represented as living at N., & being a person to 
whom he would trust £1,000, & who went out twice 
a ye^ to New Orleans to take goods to his sons. 
The jury found that all the representations were 
false, & that prosecutors, believing that deft, was 
connected with S., & employed by him to obtain 
the goods, contract^ed with deft. & not with the 
supposed S,, & dehvered the goods to deft, for 
himself & not for 8. ; — Held : deft, was, under 
these cii'cumstances, rightly convicted of the 
offence charged in the indictment. 

If a man says, “ I want goods for a certain 
house & I mean to send them to that house, sell 
them to nae,” that would not be a representation 
of an existing fact ; but here there was a false 
representation, that deft, was connected with a 
person of opulence, A that is enough to sustain 
the conviction, it being a misrepresentation of an 
existing fact, upon the faith of which the property 
was obtained (Pollock, C.B.). — R. v. Archer 


(1855), Deais. a €• 4i9 ; %5h. T. O. B. 119 ; 19 
J. P. 292 ; 1 Jur. N. 8. 479; 8 0. L. 628 ; 6 
CJox, 0. O. 616, 0. C. IL 

Annotation R. v. Heosbaw A Claxk (1S64), 2 Oox, 

C. 0. 472. 

11,072. •.] — ^An indictment alleged that 

prisoner falsely pretended to prosecutrix, among 
other false pretences, that she kept a shop, A that 
prosecutrix might go & live witn her there until 
she got a situation, A that by means of the false 
pretences prisoner obtained from prosecutrix 10a. 
The making of the false pretences was proved, A 
the evidence showed that prisoner did not keep a 
shop, but failed to negjative the other false pre- 
tences. The jury found specially that prisoner 
was guilty of fraudulently obtaining the 10s., A 
that prosecutrix parted with it under the belief 
that prisoner kept a shop, A that prosecutrix 
should have it when she went home with her : — 
Held : the indictment was good, A the conviction 
was supported by the evidence A the finding of 
the jury. — R. v. Fry (1858), Dears. & B. 449 ; 27 
L. J. M. C. 68 ; 30 L. T. O. 8. 293 ; 22 J. P. 98 ; 4 
Jur. N. S. 266 ; 6 W. R. 245 ; 7 Cox, C. C. 394, 
C. C. R. 

Annotation : — Folld. R. v. West (1858), 8 Cox, C. C. 12. 

11.073. -R. r. West, No. 10,996, 

ante. 

11.074. .] — Wliere a married man in- 

duced a woman lo give him a sum of money by 
representing himself to be unmarried, A by 

g i*omi8ing that with the money he would furnish a 
ouse A return A marry her, he was held indictable 
for obtaining money by false pretences. — B. v. 
Jennison (1862), Le. A Ca. 157 ; 31 L. J. M. C. 
146 ; 6 L. T. 256 ; 26 J. P. 294 ; 8 Jur. N. 8. 442 ; 
10 W. R. 488 ; 9 Cox, V. C. 158, C. C. R. 

11,075. .] — Prisoner obtained money 

by representing that he was collecting information 
for a new county directory that W. A Co. were 
getting up, A that by paying l.s., prosecutor 
could have his name inserted in large type A 
would receive other advantages. There were 
several similar charges. 

W. A Co., an existing firm, were not getting up 


stood, aver with sufficient ccHalnty a 
pretence of an existing fact. — 11. r. 
Sinclair (1889), 7 N. Z. L. K. 596.— 

N.Z. 

11,068x111. .] — An Indictment 

contained one count for obtaining 
money by false pretences, & two counts 
for attempting to obtain money by false 
pretences. Tne only evidence against 
prisoner on the first count was that 
sbo had obtained money from a person 
on the understanding that she w'ould 
retuba it on the day fixed for the purpose 
of the spirit of the lender's dead father. 
On the other two counts the evidence 
was that prisoner asked two persons 
to rive her money & said that the 
spirit of their dead father would cause 
them to die if the money was not 
given : — Held : the case should not 
be withdrawn fron the jury as it was 
open to them to find the prisoner 
guilty, (1) on the first coimt, if they 
considered that when she received the 
money she had made up her mind that 
the spirit of the dead man would never 
direct her to return the money, (2) on 
the second & third counts because 
though the statement regarding the 
spirit of the dead man was not a repre- 
sentation of fact either past or present, 
the representation by accused that she 
had power to communicate with his 
spirit would be such a representation, 
& If foxmd by the jury to be implied 
in prisoner's statement & to bo false, 
would be a false pretence. — R. v. PiBi 


Hira Hvam (1915), 34 N. Z. L. R. 
902.— N.Z. 

11,068 xiv. .] — A declaration 

founded upon false & fraudulent repre- 
sentations is not bad because one of 
the representations made along with 
statements of existing facts was of a 
promissory nature, & referred to some- 
thing in fviuro, — Henty v. Holt 
(1875), 3 C. A. 20; Co. L. J. 22.— N.Z. 

11,070 i. May be coupled with 

staiement of future irderUion.] — A false 
statement of an existing foci, coupled 
with a false promise as to future conduct 
was allied & proved, by which prose- 
cutor was Induced to part with money ; 
— Held : it was immaterial whether 
the money was obtained by the false 
pretence alone or portly by the false 
pretence & partly by the false promise. 
— K. V . Thori-A-ND (1884), 5 N. S. W, 
L. K. 412.— AUS. 

o. Post-dated cheque.] — A post- 

dated cheque may be the subject- 
matter of a false pretence. A pretence 
of an existing fact is sufficient to 
support a conviction for obtaining 
money by false pretences although it 
was accorapaniett with promises to do 
an act at a future time. — R. v. Apfel 
( 1872), 3 V. R. (Law) 172.— AUS. 

p. — Although the more 

giving of a post-dated valueless 
cheque without more, may amount 
oiJy to the making of a false promise, 
any circumstances which show that 
accused so spoke or acted as to lead 


the person cashing tho cheque to 
believe that it w'as a good & valid order 
for i)ayinent at the time of delivery 
will bo evidence of the making of a 
false representation of an existing 
fact, & support a verdict of guilty 
on a charge of obtaining money by 
false pretences. — R. v. Hattam (1913), 
13 S. R. N. S. W. 410.— AUS. 

q. Trtie statemerd of existing fact 
— Coupled with false statement of in- 
tention.] — S. was convicted of falsely 
pretoncUng to H. that he had taken a 
house in order that they should live 
together there after their marriage & 
that he required a sum of money to 
furnish the house. At the trial it 
was proved that S. protended he was 
about to marry H. Sc hod taken a 
house for them to live in ; that ho 
induced her to hand over to him £3 Sc 
a deposit receipt for £55 on repre- 
sentations that ho would witli tho 
money furnish the house for them to 
live in ; that m fact he had taken the 
house ; tliat on obtaining the money 
he furnished the house ; but that 
having done so he married another 
woman : — Held : there were three re- 
presentations by S. to H. ; one only 
was a representation of an existing 
fact, the others being but promises as 
to the future. Sc as the only repre- 
sentation of an existing fact made by 
prisoner was a true representation, the 
conviction was had. — R. v. Sullivan 
(1867), 4 W. -SV. & A'B. 114.— AUS. 
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anew county direotoiy, & 

by them to cauTass op collect information* At the 
trial prisoner's counsel urged that there was no 
misrepresentation of any existing fact, but only a 
promise to do something in future : — Held : this 
was a misrepresentation of an existing fact. — B. v. 
Speed (1882), 46 L. T. 174 ; 46 J. P. 461 ; 16 Cox, 
C. C. 24, 0. C. R. 

11.076. Present Intention to do future act.] — B. 

V. Orossley, No. 10,994, ante. 

11.077. .] — Although to constitute the statu- 

tory oftence of obtaining money by means of false 
pretences, the pretence must be false at the time. 
Se^le : it need not necessarily be of some alleged 
existing fact capable of being disproved by positive 
testimony, but may depend on the bond ^e, inten- 
tion & willingness of deft, at the time of enloring 
into a contract to perform it, or to do some act at 
a future period. — B. v. Jones (1863), 0 Cox, C. C. 
467. 

11 .078. Present ability to do future act.]— Prisoner 
paid his addresses to prosecutrix, & obtained a 
promise of marriage from her, which promise she 
afterwards refused to ratify. He then threatened 
her with an action, & by this means obtained 
money from her. During the whole of the trans- 
actions prisoner had a wife. On an indictment 
against him for obtaining money imder false pre- 
tences, the pretences laid were, first, that he was 
unmarried ; secondly, that he was entitled to 
bring & maintain hLs action against her for a 
breach of promise of marriage : — Held : the fact 
of prisoner paying his addresses was sufficient 
evidence for the jury on which they might find 
the first pretence, that prisoner was a single man 
&; in a condition to marry ; & there was sufficient 
evidence on which to find the falseness of the other 
pretence, that he was entitled to maintain his 
action for breach of iiromise of mairiage, <& such 
latter false pretence was a sufficient false pretence 
within the statute. — R. v, Copeland (1842), Car. 

M. 516 ; sub nom. R. v, Martin, 6 J. P. 507. 
Annotation : — Reid. If. v. Giles (1865), 10 Cox, C, C. 44. 

11.079. .] — An indictment, charging prisoner 

with obtaining moneys from a wife, whose husband 
had run away, by hilsely pretending to her that 
she, prisoner, had power to bring him back, is 
good, & sufficiently states an indictable offence. 
Though before she obtained the money from the 
wife prisoner. used only promissory words that she 
would bring the husband back, yet if the whole 
tenor of her conversation & conduct shows that 
she all along intended the wife to believe that she 
had the powder of bringing the husband back, there 
is evidence for the jury in support of the indict- 
ment. — B. V. Giles (1865), Le. & Ca. 502 ; 5 New 
Rep. 319 ; 34 L. J. M. C. 50 ; 11 L. T. 643 ; 29 
J. P. 165 ; 11 Jur. N. S. 119 ; 13 W. R. 327 ; 10 
Cox, 0. C. 44, C. C. R. 

Annoiaiions : — ^Apld. R. v. Cooper (1877), 2 Q. B. D. 510. 

Refd. R. V. Powell (1884), 54 L. J. M. C. 26. 

11.080. •.] — Deft, was convicted of attempt- 
ing to obtain money upon the false pretence that 
he had power to communicate with the spirits of 
deceased & other persons, although such peraons 
were not present in the place where he then was ; 
& also that he had power to produce & cause to 


be present, such spirits as aforesaid in a mat^ial- 
ised or other form ; & also that divers musical 
instruments, by the sole means of such spirits so 
caused to be present, produced musical A other 
sounds ; — Held : deft, was thereby charged with 
falsely pretending an existing fact ; A the indict- 
ment so aUeging the false pretence was good & 
valid within L^ceny Act, 1861 (c. 96). — B. v 
Lawrence (1877), 36 L. T. 404 ; 41 J. P. 649. 

11.081. .] — R. V. Gordon, No. 11,059, ante. 

11 .082. .] — A promise to do a thing in future 

may involve a false pretence that the promissor 
has the power to do that thing, for which false 
pretence the promissor may be indictable. — B. v. 
Bancroft (1909), 26 T. L. R. 10 ; 3 Cr. App. Rep. 
16, C. C. A. 

11.083. .] — R. V. Barker (1910), 5 Cr. App. 

Rep. 283, C. C. A. 

11.084. Futiure promise.] — A pretence that the 
party would do an act he did not mean to do, as 
a pretence to pay for goods on delivery, is not a 
false pretence within 30 Geo. 2, c. 24, s. 1. — R. v. 
Goodhall (1821), Russ. & By. 461, C. C. B. 

Annotations : — ^Retd. R. v. Crosaley (1837), 2 Lew. C. C. 164 ; 

IL V. Parker (1837), 2 Mood. C. O. 1. ; R. v, Welmau 

(1853), 1 W. R. 361. 

1 1 .085 . .] — Indictment for falsely pretending 

to prosecutor, whose mare & gelding had strayed, 
that he, prisoner, would tell him where they were, 
if he would give him a sovereign down. Prosecutor 
gave the sovereign, but prisoner refused to tell ; — 
Held : the conviction was bad ; the indictment 
should have stated that he pretended he knew 
where they were. — R. v. Douglas (1836), 1 Mood. 
C. C. 462, C. C. R. 

Annotation : — Refd. R. v. Giles (1865), 10 Cox, C. C. 44. 

11.086. '.] — On an indictment for obtaining 
goods in a market by falsely pretending that a 
room had been taken at which to pay the market 
people for their goods the jury found that the 
well-known practice was for buyers to engage a 
room at a public-house, and that prisoner con- 
veyed to the minds of the market people that she 
had engaged such a room, & that they parted with 
their goods on such belief : — Held : there being no 
evidence that prisoner knew of such a practice, & 
the case being consistent with a promise only on 
her part to engage such a room & pay for the goods 
there, a conviction could not be sustained. — R. v. 
Burrows (1869), 20 L. T. 499 ; 33 J. P. 341 ; 17 
W. R. 682 ; 11 Cox, 0. C. 258, C. C. R. 

11.087. -I^ture intention.] — ^An indictment for 
obtaining money from H. imder the false pretence 
that prisoner intended to marry H. & wanted the 
money to pay for a wedding suit he had purchased, 
is not sufficient to sustain a conviction. — R. v. 
Johnston (1842), 2 Mood. C. C. 254, C. C. R. 

Aiinotation : — Consd. R. v. Bates & Pugh (1848), 3 Cox, C. C. 

201. 

11.088. .] — Prosecutor lent £10 to prisoner 

on the false pretence that he was going to pay his 
rent, & if prisoner had not told him that he was 
going to pay his rent, prosecutor would not have 
lent the money : — Held : this was not a false pre- 
tence of any existing fact to warrant a conviction. 
— R. V. Lee (1863), Le. & Oa. 309 ; 2 New Rep. 


11,076 1. Present intention to do future 
act,] — On motion to quash an indlot- 
inent for false pretences on the ground 
that it was bad In substance & allege*! 
no criminal offence, the allegred pre- 
tence being not of an existing fact but 
of a statement by prisoner that ho 
would do something which he never 


intended to do : — Held : the indict- 
ment disclosed a criminal offence as 
it alleged a false representation of an 
existing fact, & tlio conviction must 
be upheld. — R. v. Dah Ram (1901), 3 
W. A. L. R. 111.— AUS. 

r. Taking advantage of another* s 


mistake — Not false pretence, ] — Deft, 
presented a cheque for £1 to bo cashed. 
The bank clerk mistaking the figure 1 
for 7 gave deft. £6 19«., deducting Is. 
for collection. Deft, was charged with 
falsely pretending that a certain piece 
of paper was a good, etc., warrant & 
order & was of the value of £8, of 
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Sect, IQ, — Obtaining by false pretences: Sub-sect, 

289 ; 8 L. T. 437 ; 27 J. P. 422; 11 W. R. 761 ; 
9 Cox, C. C, 304, C. 0. R. 

11.089. .] — R. V, Woodman (1879), 14' Cox, 

a a 179. 

11.090. Representation as to future event.] — ^An 

indictment for att/cmpting to obtain money by 
false pretences, alleged that prisoner falsely pre- 
tended to P., who lived at one T.’s, that P. was to 
give prisoner 106f,, & that T. was going to allow him 
10^. a week : — Held : the indictment did not allege 
\vith sufficient cert ainty any false pretence respect- 
ing any existing fact. — R. v, Henshaw &> Clark 
(1864), Le. & Ca. 444 ; 4 New Rep. 116 ; 33 L. J. 

M. C. 132 ; 10 L. T. 428 ; 28 J. P. 421 ; 10 Jur. 

N. S. 596 ; 12 W. R. 751 ; 9 Cox, C. C. 472, C. C. R. 

11.091. .] — R. V, McCallum (1914), 11 Cr. 

App. Rep. 3 ; 78 J. P. Jo. 399, C. C. A. 


B, Form of Pretence, 

11.092. Need not be in words.] — Where prisoner 
obtained money from the keeper of a post office, 
by assuming to be the person mentioned in a money 
order, which he presented for payment, though he 
did not make any false declaration or assertion in 
order to obtain the money : — Held : this was a 
false pretence within 30 Geo. 2, c. 24, s. 1. — R. v. 
Story (1805), Russ. & Ry. 81, C. C. R. 

AuTiotaiion R. v. Wickham (1839), 10 Ad. & El. 34. 

11.093. .] — There may be a sufficient false 

pretence within 30 Geo. 2, c. 24, by the acts & 
conduct of the party without any verbal reme- 
sentations of a false & fraudulent nature. The 
fact of uttering a counterfeit note as a genuine 
note, is tantamount to a representation that it is 
genuine. — R. v, Freetu (1807), Russ. & Ry. 127, 

i-l TJ ^ J 

.X\» 

Annotaiion :—'Reld, R. v. Wavell, (1829) 1 Mood. C. C. 224. 

11.094. .]— R. V, Douglass (1808), 7 C. &P. 

785, n. ; 1 Camp. 212, N. P, 

Annotalions : — Reid. R. v. Woolley (1850), 4 Cox, C, C. 193 : 

R. V. Kealey (1851), 5 Cox, C. C. 193. 

11.095. .] — If a person at O., who is not a 

member of the university, go to a shop for the 
purpose of fraud, wearing a cap & gown, & obtain 
goods, this appearing in a cap & gown is a sufficient 
false pi'etence to satisfy the statute, although 
nothing passed in words. — R. v, Barnard (1837), 
7 C. & P. 784. 


Annotaiions : — Reid. R. v. Wickham (1839), 10 Ad. & El. 34 ; 
R. V, Boyd (1851), 16 J. I*. 8 ; R. u. Roebuck (1856), 20 
J. P.325 ; R.r. Giles (1865), Le.&Ca. 502 ; R. r. Howarth 
(1870), 23 L. T. 503 ; R. r. Jones, [1898J 1 Q. R. 119 ; R. 
V. Costello (1909), 79 L. J. K. B. 90. 


11.096. — -.] — R. V. Giles, No. 11,079, a^ite, 

11.097. — -.] — R. V. GRO.SVENOH, No. 11,009, 
ante. 

11.098. By conduct- -Personation.]— R.r. Story, 
No. 11,092, ante. 

11.099. .]- -R.v. Douglass, No. 11,094, 

ante, 

11.100. .] — R. V. Barnard, No. 11,095, 
ante. 

11.101. By false tokens.] — A collier ydaced 
certain “ tallies ” in a tub, whereby in the ordinary 
course of business the tallies would have been 
hung on a “ tally-board,” & he would have received 
payment as if for having raised as many tubs of 


coal as the tallies represented : — Held : these facts 
were sufficient to constitute a complete attempt 
to obtain money by false pretences. — R. v, Rigby 
(1858), 7 Cox, C. C. 507. 

11.102. .] — Hewers & putters in a 

colliery have tokens with distinctive marks, which 
they place on the tubs of coal drawn up the pit, & 
which are then taken off & put into a box, <8c their 
respective wages calculated according to the 
nximber of tokens sent up by them. Prisoner, a 
hewer, removed the putter’s token after a tub was 
brought to him, & substituted one of his own, & 
then put an additional token of Ins own for hewing 
& filling the tub. The tub was then drawn up & 
the two tokens thrown into the box. The con- 
tents of the box were then taken away, & the 
^counts of the different workmen made up accord- 
ing to the number of tokens found with their 
initials on. In that way prisoner obtained money 
for hewing & filling two tubs of coal instead of 
one only : — Held : this amounted to an indictable 
false pretence. — R. v. Hunter, R. v. Carter 
( 1867), 17 L. T. 321 ; 32 J. P. 357 ; 16 W. R. 342 ; 
10 Cox, C. C. 642, C. C. R. 

11.103. Unauthorised use of ticket.] — R. v. 

Lipsham & WoRSTER, No. 11,008, ante. 

11.104. Unauthorised use of printed paper.] 

— R. V. Baker (1910), 4 Cr. App. Rep. 152, C. C. A. 

11.105. Dealing in stolen bonds.] — Bonds, 

wliich had been stolen in 1883, were found in 
prisoner’s possession in 1890. Under an assumed 
name, he was dealing wdth them <fc selling them to 
innocent purchasers ; — Held : there was evidence 
of guilty knowledge, on which a magistrate in this 
country might commit prisoner for trial, &, on 
the assumption that he knew that the bonds had 
been stolen, his conduct amounted to a false repre- 
sentation of their genuineness, wliich could not/ be 
cured by the fact/ that, the bonds passing freely 
from hand to hand, the innocent purchaser from 
whom he obtained the money would be able to 
get it back again . — Be Pinter (1891), 66 U. T. 
324 ; 17 Cox, C. C. 197, D. C. 

11.106. Act of selling may imply authority 

to sell.] — S. was tenant of a farm, over all the live 
& dead stock on wliich, &- all other live & dead 
farm stock which at any time thereafter should be 
in or about the premises, he had granted a bill of 
.sale. In the ordinary course of business 8. would 
have been at liberty to sell stock on the farm, but 
two months after the granting of the bill of sale he 
sold all the farm stock wliich was upon the farm 
without anything being said as to the ownei’ship of 
the stock, or as to the existence of the bill of sale. 
No evidence was given by 8. at the trial of an 
indictment against liirn for false pretences to prove 
that he had obtained the leave of the bill of sale 
holder to the selling of the stock in question : — 
Held : (1 ) the onus lay upon 8. of proving that he 
had leave to sell the stock, & not upon the prose- 
cution ; (2)8. had by the act of selling the stock 
represented himself as being the absolute owner 
thereof ; & prosecutor had paid for the stock in 
the belief that 8. had authority to sell the same ; 
(3) 8. was guilty of the offence of obtaining money 
by fal.se pretences. — R. v. 8AMr80N (1885), 52 
L. T. 772 ; 49 J. P. 807 ; 1 T. L. R. 541, 0. C. R. 

11.107. Tacit assent to false representation 

by another.] — R. v. Grosvenor, No. 11,009, ante. 

11.108. Conduct not amounting to pretence.] 


obtalnini? £6 19«. by such pretence 
Deft. wa8 convicted : — Held : then 
was no evidence of the false pretenc< 
charged. — R. v. Alcorn (1879), 5 
N. S. W. S. C. R. N. S. 271.— AUS. 


PART XXXIV. SECT. 16, SUB- 
SECT. 3.— B. 

■. Need not he in words — Issue of 
cheque .] — The more issue of a cheque 


may amount to a false pretence, 
although the person who Issues the 
cheque says not a word. — R. v. Ai’FKl 
( 1872), 3 V. R. (Law) 172.— AUS. 
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— A Railway Co. were in the habit of advancing 
small sums of money to persons sending goods 
to be carried by their railway on the faith of 
receiving such sums from the consignee on the 
delivery of the goods to him. Deft, went to the 
principal railway station, & gave to a clerk there 
a card*, on which was written “ Case to B., 11s. 9d. 
to pay ; at the same time requesting that the 
case might be sent for to a certain tavern & for- 
warded to its destination. The card was, in the 
ordinary course of business, sent to the goods 
station of the co. with the message left by deft., 
& the manager there, directed a carman to fetch 
the case from the tavern & to pay the 11s, 9d. 
This was done. The case was sent to B., but the 
address written upon it was found to be a fictitious 
one, &, on opening the case, it was found to 
contain nothing but brickbats & other rubbish : — 
Held: these facts did not support an allegation 
of a false pretence that the box contained ceHain 
valuable articles. — R. v. Partridge (1853), 6 
Cox, C. C. 182, C. C. A. 

11.109. By letter.] — Where a false pretence was 
contained in a false letter, which was lost before 
the trial, prisoner was convicted on parol evidence 
of its contemts. — R. v, Chadwick (1833), 6 C. & P. 
181. 

11.110. .] — R. V. Cooper, No. 11,197, post 

11.111. Begging letter.] — R. v, Jones, No. 

10,992, ajite, 

11.112. Circular letter.] — Misleading & am- 
biguous statements in a circular are sufficient to 
constitute false pretences.— R. v, Lawrence 
(1909), 2 Cr. App. Rep. 42, C. (\ A. 

11.113. Construction a question for Jury.] 

— R. V. King, No. 11,030, ante, 

11.114. By advertisement.] — Prisoner was in- 
dicU‘d for obtaining money by false pretences & 
for inserting, with intent to defraud the Queen’s 
subjects, an advei-tisement in a newspaper con- 
taining the false statements mentioned in previous 
counts & obtaining money thereby. It was shown 
at the trial that prisoner had insei’ted in a news- 
paper an advertisement containing statements 
found to be false, olTering permanent employment 
in the preparation of carte-de-visite jiapers, & 
adding, “ Trial paper & instructions, 1^.,” & giving 
an address. Six envelopes were found in the 
possession of prisoner on his being apprehended, 
each directed to the address given, & containing 
an answer to the advertisement & twelve postage 
stamps ; 281 other letters were produced by a 
post office clerk. These letters had been addressed 
to prisoner under the address given in the adver- 
tisement, ifc had been received at the post office 
like the other lettei’s ; but, having been stopped by 
the post office authorities, none of them had ever 
been in prisoner’s possession or custody ; nor was 
any proof adduced that they were written by the 
persons from whom they purported to come. 
Each letter had been opened at the iiost office 
before production at the trial, & each contained 
twelve stamps. The 281 letters were admitted 
in evidence : — Held : under the circumstances, the 
letters were rightly received in evidence. — R. v. 
Cooper (1875), 1 Q. B. D. 19 ; 45 L. J. M. C. 15 ; 
33 L. T. 754 ; 40 J. P. 150 ; 24 W. R. 279 ; 13 
Cox, C. C. 123, C. C. R. 

Annotation : — Reid. H. v. Sllverlock (1894), 63 L. J. M. C. 

233. 

11,116. -.] — R. V, Randell, No. 11,029, ante, 

11,116. .] — On the trial of a person charged 

with obtaining goods by false pretences, it was 
proved that prisoner caused an advertisement to 


bo inserted in newspapers suggesting that he was 
carrying on a bond fide business, & required the 
goods for that business, & that prosecutor supplied 
him with the goods on the faith of that advertise- 
ment. Evidence was admitted that, at intervals 
of one week & two months respectively after the 
transaction with prosecutor, two other persons 
supplied prisoner with similar goods on the faith 
of the same advertisement & were not paid for 
their goods :—Held : the evidence was rightly 
admitted as tending to show that deft, was 
carrying on a system of fraud. — -R. v, Rhodes, 
[1899] 1 Q. B. 77 ; 68 L. J. Q. B. 83 ; 79 L. T. 
360 ; 62 J. P. 774 ; 47 W. R. 121 ; 15 T. L. R. 
37 ; 43 Sol. Jo. 45 ; 19 Cox, C. C. 182, C. C. R. 

Annotations: — Folld. R. v. Ollis, [19001 2 Q. B. 758: R. 
V, Wyatt, [1904] 1 K. B. 188; R. v. Smith (1905), 92 
L. T. 208. Apld. R. V. Mason (1914), 111 L. T. 336. 
Befd. R. V, Bond, [1906] 2 K. B. 389 ; R. v. Stone (1910), 
6 Cr. App. Rep. 89 : H. v, Boyle & Merchant, [1914] 3 
K. B. 339. Mentd. R. v. Saunders (1898), 63 J. P. 24. 

11,117. False pretence to “ all the Queen’s 
subjects.”] — R. V, Silverlock, No. 11,017, ante. 


C, Remoteness. 

11.118. Pretence must not be too remote — 
Obtaining prize in race by false pretences — False 
statement as to preWous record.] — R. v. 

Dickenson, No. 9723, ante. 

11.119. .] — Prisoner was cl larged 

with obtaining a prize in a certain swimming race 
by false pretences. He obtained his competitor’s 
ticket for the race by representing himself to be 
member of a certain club, & by a letter pur- 
porting to be written by the secretary of that club. 
On the faith of these representations — which 
turned out to be false — he was allowed twenty 
seconds staii in the race, & won the prize : — Held : 
the false pretences were too remote, & the count 
charging them could not be sustained. — R. v. 
Earner (1880), 14 Pox, C. C. 497. 

Annotation : — Dbtd. R. i’. Button, [1900] 2 Q. B. 597. 

11.120. — -.] — On the trial of an 

indictment for attempting to obtain property by 
false pretences the following facts were proved. 

Entries for two handicaps were sent to the 
secretary of an athletic meeting, in the name of 
S., containing statements as to the recent per- 
formances of S., which were very moderate, & 
in consequence S. was given long stai’ts. The 
entries were not written by cither 8. or prisoner. 
At the meeting prisoner, who was a good runner, 
personated S., who was absent, & came in first in 
both races. After the first race the handicapper 
asked prisoner whether he was really 8., whether 
the performance given in the entry form was really 
his, & whether he had never won a race, as stated 
in the entry. He answered these questions, 
falsely, in the affirmative : — Held : the attempt 
to obtain the prizes was not too remote from the 
pretence, & prisoner was properly convicted. — 
R. V. Button, [1900] 2 Q. B. 597 ; 69 L. .1. Q. B. 
901 ; 83 L. T. 288 ; 64 J. P. 600 ; 48 W. R. 703 ; 
16 T. L. R. 525 ; 44 Sol. Jo. 659 ; 19 Cox, C. (’. 
568, 0. O. R. 

Annotation: — Bsld. R. v, Robinson, [1915] 2 K. B. 312. 

11.121. Property not In existence at time 
of pretence.] — R. v, Martin, No. 10,991, ante, 

11.122. Obtaining board & lodging— False 

statement of identity.] — Prisoner, by falsely pre- 
tending & representing himself to be a naval 
officer, induced prosecutrix to enter into a con- 
tract to lodge & board him at a guinea a week 
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Under this contract he was lodged & supplied by 
her with meat & drink for above a week : — Held : 
the supply of the articles of food was too remotely 
the result of the false pretence to support a con- 
viction for obtaining them by tbe false pretence. — 
R. V* Gardner (1856), Dears. & B. 40 ; 25 L. J. 

M. C. 100 ; 27 L. T. O. S. 144 ; 20 J. P, 309 ; 2 Jur. 

N. S. 598 ; 4 W. R. 526 ; 7 Cox, C. C. 136, C. C. R. 

Annotations: — FoUd. R. v. Biyan (1861), 2 F. & F. 567. 

Coiisd. R. V, Martin (1867), L. R. 1 C. O. R. 56. Expid. 

R. tJ. Moreton (1913), 109 L. T. 417. 

11.123. .] — R. V, Burton, No. 

11,028, ante, 

11.124. False statements as to business.] — 

W. called on C., presenting a card with the words 
“ W. & C., timber & coal merchants,” at an address 
stated in the same town, said he was in a large way 
in the coal & timber line, & asked to see some bags, 
but objected to the price. Next day W. again 
called, said he had a lot of trucks at the railway 
station under demurrage, & wanted some coal 
bags immediately, & to be paid for in a week. 
W. was in business in a sm^ way, but had no 
trucks of coal on demurrage, & C. sold to W. the 
bags on the faith of the trucks being as described : 
— Held : on indictment for false pretences, the 
evidence supported the indictment, & was not too 
remote. — R. v* Willot (1871), 12 Cox, C. C. 68 ; 
sub nom. R. v. Wilmot, 24 L. T. 758 ; 35 J. P. 
806, C, C. R. 

11.125. Obtaining food for child from 

workhouse — False statement as to child.] — Prisoner 
was indicted for obtaining from the master of the 
workiiouse of the Strand Union, one pint of milk 
& one egg, by falsely pretending that a certain 
child then brought by him had been by him found 
in Leicester-square whereas, etc. The facts were 
that prisoner was waiter at an hotel in George 
Street, Hanover-square. A female servant there, 
had been delivered of a child by him, which was 

ut out to nurse. The child falling ill, the nurse 
rought it to the hotel, & prisoner, saying that he 
would find another nurse, took the woman with 
him to Westminster, where the nurse put the child 
into his arms and went away. He took it to the 
workhouse of St. Martin’s-in-the-Fields, which is 
in the Strand Union, & delivered it to the master, 
stating that he had found it in Leicester-square. 
It was by the master delivered to the nurse to be 
taken care of, & the nurse fed it with the pint of 
milk & egg, which was the subject of the charge 
in the indictment as the property obtained by 
the false pretence alleged : — Held : this evidence 
did not sustain the indictment. First, because 
the child not having been affiliated there was no 
legal obligation on prisoner to maintain it, & 
therefore for the purposes of this indictment it 
must be treated as if a stranger had put a strange 
child in his arms, when it would have been rightly 
delivered by him to the relieving officer ; secondly, 
that even if there had been a sufficient false 
pretence, the milk & egg given to the child, not 
at prisoner’s request but by the workhouse matron 
in the course of her duty, was too remote to be an 
obtaining of such food by him. — R. v. Carpenter 
( 1870), 23 L. T. 94 ; 11 Cox, C. C. 600. 

11.126. Obtaining by means of contract.] — 

R. V, Bryan, No. 11,057, ante. 


B. Particular Kinds of Pretences, 

(a) As to Quality or Value, 

11.127. Warranty of horse.] — R. v, Pyweld 
( 1816), 1 Stark. 402, N. P. 

Annotations : — Confd. R. v. Kenrlok (1843), 6 Q. B. 49 ; 

lEL V, Mowatt (1848), 13 J. P. 73 ; R. v. Sanders, [1919] 

1 K. B. 660. Reid. R. tJ. Rowlands (1851), 6 Cox, O. C. 

466 ; R. V. CarUsle (1854), 6 Cox, C. O. 366 ; R. v, Bryan 

(1857), 7 Cox, C. C. 312. 

11.128. .] — Deft, falsely pretended that 

certain horses which he showed to prosecutor 
were sound, & quiet to ride & drive, & that they 
belonged to a certain lady to whom deft, pretended 
he was coachman : — Held : a false pretence within 
the statute. 

Semble : the whole of the false pretences which 
had weight in effecting the fraud, must be set out 
in the indictment. — R. v, Mowatt (1848), 13 J. P. 
73. 

11.129. -.] — An indictment charged that 
deft, knowingly falsely pretended that a horse was 
sound, & that he himself was a farmer at O., 
negativing both pretences in the usual way. Deft, 
was convicted, but a case reserved in which, after 
stating that the various allegations in the indict- 
ment were proved, & that the defence was that this 
was a case of giving a false warranty, & therefore 
not indictable, the question was put, whether the 
conviction could be sustained. The ct. having 
directed an amendment of the case, the facts 

E roved at the trial were set out more specifically, 
ut it was not stated as a fact that deft, knew 
the horse to be unsound, though evidence was 
stated, from which that inference might be drawn ; 
nor was it stated what direction the chaiiman 
had given to the jury : — Held : as the case was 
framed, the conviction must be quashed ; as the 
ct., not knowing what direction had been given 
to the jury, could not answer the question put to it 
in the affirmative ; & as it was consistent with 
the case that the jury might have been told, that 
even if deft, did not know that the horse was 
unsound, he might be convicted upon the other 
false statement alone. — R. v. Keighley (1856), 
Dears. & B. 145 ; 7 Cox, C. C. 217 ; 20 J. P. Jo. 
771, C. C. R. 

11,130. .] — ^Applt., a horse dealer, sold to 

prosecutor two mares warranted by applt. to be 
respectively of certain ages, sound, & in foal, but 
they were not as warranted in any respect, &> he 
was aware of the fact. It was agreed that if the 
mares were not as warranted, prosecutor might 
return them within fourteen days. Prosecutor 
having failed to obtain repayment, did not return 
the mares. Applt. was charged, on an indictment, 
with having obtained the money by false pretences, 
& was convicted : — Held : the conviction was 
right.— R. r. Sanders, [1919] 1 K. B. 550 ; 88 
L. J. K. B. 982 ; 120 L. T. 573 ; 26 (^x, C. C. 
390 ; 14 Cr. App. Rep. 9, C. C. A. 

11,131. Articles represented as gold.] — On the 
trial of an indictment for false pretences, it was 
proved that deft, offered a chain in pledge to a 
pawnbroker, & required 35«. to be advanced upon 
it, representing that it was gold. On being t^ted 
it turned out to be a compound of brass, silver 
& gold, but the gold was very minute in quantity : 
— Held : not a false pretence within the statute. — 
R. V. Lee (1859), 8 Oox, C. 0. 233. 


PART XXXIV. SECT. 16, SUB- 
SECT. 8.— D. (a). 

11,181 1. Articles represented as ffold.] 
-A* & B. go together to C. A. lu the 


presence of B. says to C., ** We have a 
Dlt of gold for sale.** Shortly after- 
wards both being together, A. produced 
a bag of metal resembling gold & B. 
cleaned It taking away some sand, etc., 


from the metal. C. then bought tho 
whole supposing it to bo gold Sc paid 
for it as such. One-third of the metal 
was bittss : — Held : A. Sc B. were 
guilty of obtaining money irndor false 
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^^432. Quality ol gold.] — false representation 
that a stamp on a watch was the hall*-mark of 
the Goldsmitlw* Oo., & that the number “ 18,** 
part thereof, indicated that the watch case was 
made of 18-carat gold, is an indictable offence, 
& is not the less so because accompanied by a 
representation that the watch was a gold one, & 
some gold was proved to have been contained in 
its coinposition. — R. v. Suter, & Ooulson (1867), 
17 L. T. 177 ; 31 J. P. 790 ; 16 W. R. 141 ; 10 
Cox, 0. 0. 577, 0. C. R. 

Annotation Consd. R. r. Lewis (1869), 11 Cox, O. C. 404. 

11.133. .] — Prisoner induced prosecutor to 

purchase a chain from him by fraudulently repre- 
senting that it was 15-carat gold, when, in fact, 
it was only of a quality a trifle better than 6-carat, 
knomng at the time that he was falsely repre- 
senting the quality of the chain as 15 -carat gold : — 
Held : the statement that the chain was 15 -carat 
gold, not being mere exaggerated praise, nor 
relating to a mere matter of opinion, but a state- 
ment as to a specific fact within the knowledge of 
prisoner, was a sufficient false pretence to sustain 
an indictment for obtaining money under false 
pretences. — R. v. Ardley (1871), L. R. 1 C. C. R. 
301 ; 40 L. J. M. C. 85 ; 24 L. T. 193 ; 35 J. P. 
550 ; 19 W. R. 478, C. 0. R. 

11.134. Articles represented as silver.] — A man 
went into a pawnbroker’s shop ifc laid down 
thimbles on the counter, saying, “ I want five 
shillings on them.” The pawnbroker’s assistant 
asked the man if they were silver, & he said they 
were. The assistant tested them, & foimd they 
were not silver, & in consequence ^d not give the 
man any money, but sent for a policeman, & gave 
him into custody : — Held : the conduct of the 
man who presented the thimbles amounted to an 
attempt to commit the statutory misdemeanour of 
obtaining money under false pretences, & in 
consequence, if money had been obtained the 
offence would have been complete. — R. v. Ball 
( 1812), Car. & M. 249. 

Annotations : — Retd. R. v. Roebuck (1850), Dears. & B. 24 ; 

R. V. Bryan (1857), Dears, & B. 265. 

11.135. .] — Where prisoner, who had pre- 

viously pledged ingots of silver with prosecutor 
brought bars of worthless metal, similar in 
appearance, & laid them down, saying, ” Eight 
ounces each, at four shillings an ounce, the same 
as before,” & prosecutor, without testing them, 
advanced money upon them ; — Held : it was a 
sufficient false pretence vidthin the statute. — 


R. V. Stevens (1844), 3 L. T. O. S. 22 ; 1 Cox, 
C. 0. 83. 

11.136. .] — R. V, Roebuck, No. 11,021, ante. 

11.137. Quality of sUver~.“ Elklngton's A.•^— 

Prisoner induced a pawnbroker to advance him 
raoney on some spoons, which he represented as 
silver-plated spoons which had as much silver on 
them as ” Elkmgton’s A,” a known class of plated 
spoon, & that the foundations were of the best 
material. The spoons were plated with silver, but 
were, to prisoner’s knowledge, of very inferior 
quality, & not worth the money advanced on them : 
— Held : obtaining the money by the false repre- 
sentation as to the quality of the spoons was not an 
indictable offence within the statute agaiilst false 
pretences, as the article prisoner delivered to the 
pawnbroker was the same in specie as he had 
professed it to be, though of inferior quality to 
what he had stated. 

Exaggeration or depreciation in the ordinary 
course of dealings between buyer & seller during 
the progress of a bargain is not, in my opinion, 
the subject of a criminal prosecution (Pol- 
lock, C.B.). — R. V. Bryan (1857), Dears. & B. 
265 I 26 L. J. M. C. 84 ; 21 J. P. 372 ; 3 Jur. 
N. S. 620; 5W. R. 598; 7 Cox, C. 0. 312, C. C. R. 

Annotations: — Consd. R. v. Gobb, R. v. Ragtf (I860), 8 Cox, 

C. C. 262 ; R. v. Lewis (1869), 11 Cox, C. C. 404. Distd. R. 

V, Ardley (1871), L. R. 1 C. C. R. 301. Reid. R. v. Levine 

& Wood (1867), 31 J. P. 248 ; R. v. Suter & Coulson (1867), 

10 Cox, C. C. 577 ; R. v. Foster (1877), 46 L. J. M. C. 128. 

Mentd. Re Lawrence, Mortimore & Schrader (1861), 

4 L. T. 184. 

11.138. Articles represented as silver plate.] — L. 

& W. induced prosecutor to buy certain plated 
goods at an auction, at which L. was acting as 
auctioneer, for £7, on the representation that they 
were the best silver plate, lined with gold, & worth 
£20. The foundation of the goods was Britannia 
metal, instead of nickel, as in the best goods, 
covered with a transparent film of silver, & they 
were worth only about 30s. : — Held : there was 
no false pretences witlxin the meaning of the 
statute, & an agreement between two persons to 
dispose of these goods in the way they were disposed 
of was not a conspiracy.*— -R. v. Levine & Wood 
(1867), 31 J. P. 248 ; 10 Cox, C. C. 374. 

Annotation : — Consd. R. v, Lewis (1869), 11 Cox, C. C. 404. 

11.139. Personation of trader to obtain goods.] — 

If two men under the false pretence of being, the 
one a broker, the other a wine-merchant, exchange 
a liquor which they affirmed to be New Lisbon 
\vine, with a hatter, for hats, whereas in truth the 


pi*cteuccs. — R. V. Ebsworth & Co- 
CORAN (1854), 1 N. S. W. 8. C. R. App. 
25.— AUS. 

11,131 ii. .] — Prisoner offered to 

a gold buyer, in the usual way of busi- 
ness, Boiuo oomposite metal cousistiug 
of copper, a little silver, & gold, the 
latter chiefly on the surface, to the 
value of £1 78. per ounce of the mixed 
metal ; whereas the value of gold, as 
extracted from the earth in the neigh - 
iMJurhood, was at the time £3 15«. per 
ounce : — field : this was a false pre- 
tence, amounting to a representation 
that the metal was not counterfeit. — 
R. V . Ah Youck (1873), 2 C. A. 249. 
— N.Z. 

t. Vacant land represented as ini’ 
protjcd.]— IMsoner represented to pro- 
secutor tliat a lot of land, on which he 
wished to borrow money, had a brick 
liouse upon it, 8c thus procured a loan, 
when in fact the land was vacant ; — 
Held : he was properly convicted. — 
R. V . Huppbl (1861), 21 U. C. R. 281.— 
CAN. 

a. Quality of goods — Sale by sample.] 


— Deft, was charged with obtaining 
money by false pretences with intent 
to defraud. The case for the Crown 
was that M. gave an order to deft, 
for a suit of clothes to be made 
from do til, a sample of which was 
given to him by deft. ; that M. was 
paid $35 for a suit of clothes delivered 
to him by deft. ; & that the cloth of 
which the suit was made was inferior 
to the sample. The defence was that 
the sample wliioh M. said had been 
given to him by deft, had not been 
given to him ; that there was no such 
cloth in the shop ; & that the clothes 
wore made from a piece of cloth which 
M. had himself selected. Deft, was 
tiiod by a judge without a jury & 
convicted upon oonflicthig evidence ; — 
Held : there w’os evidence to warrant 
a conviction. In order to have reached 
the conclusion that M.*s money had 
been obtained by false pretences with 
intent to defraud, the trial judge must 
have found Uiat deft, had given M. the 
sample ; Sc, that having been found, 
there was no escape from the con- 
clusion that deft, was guilty of the 


offence of which he had been con- 
victed. Although the clothes were 
delivered to M., &; the balance of the 
price which he paid when he got them 
was received not by deft, but by 
another employee in the shop where 
the suit was ordered, the case for the 
Crown against deft, was made out, 
because the delivery of the clothes & 
the receipt of the money were but 
stops in carrying out the ori^nal plan 
that deft, had formed. Whether or 
not deft, was the proprietor of the shop 
was immaterial if he was the person 
who devised & had carried out the 
plan. — R. V. Kino (1919), 46 O. L. R. 
28 ; 16 O. W. N. 314.— CAN. 

b. Sate of piano.] — An indictment 
set forth that accused Inserted the 
following advertisement in certain 
papers : “ Family leaving for abroad 
must sell their magnificent walnut wood 
piano. List price fifty guineas ; accept 
nineteen guineas to immediate pur- 
chaser,’* then followed a name & 
address ; that he did, times Sc place 
specified, to four persons named, 
falsely & fraudulently represent Sc 
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liquor was, to their knowledge, only a mixture of 
stale beer & vinegar, it is an indictable offence. — 
R. V. Mackarty & Fordenbourgh (1705), 2 
Ld. Raym. 1179 ; 1 Salk. 286 ; 6 Mod. Rep. 301 ; 
2 East, P. C. 823 ; 92 E. R. 280. 

Annotations : — Befd. R. v. Munoes (1740), 7 Mod. Rep. 315 ; 

R. V. Wheatly (1761), 2 Burr. 1125 ; R. v. Southorton 

(1805), 6 East, 126 ; R. v. Parker (1842), 2 Gal. & Dav. 

709. 

11440. Sale by sample.] — R. v. Abbott, 
R. V. Dark, R. v. Garuck, No. 11,054, ante. 

11441. .] — R. V. Goss, R. V. Ragg, 

No. 11,055, ante. 

11442. False trade description.]— An indictment 
for false pretences will be sustained by evidence 
that prisoner had sold to prosecutor, blacking 
which he had asserted to be “ E.’s premier,’^ & 
wluch bore a label nearly, but not precisely, 
imitating E.’s labels, the said blacking not being 
E.’s premier, but a spurious manufacture of his 
own. — R. V. Dundas (1853), 6 Cox, C. 0. 380. 

Annotations: — Befd. R. v. Bryan (1857), Dears. & B. 265 : 

R. u. Goss, & Ragg (1860), 8 Cox, C. C. 262. 

11443 . Misleading trade description.] — Prose> 
cutor sold powders called “ B.’s baking powders ” 
& “ B.’s egg powders,” wrapped up in printed 
papers. Prisoner procured 10,000 wrappers to 
be printed similar to B.’s, except that the name of 
B. was omitU‘d on the baking powders. In these 
wi’appers prisoner inclosed powders of his own, 
which he sold for B.’s powders. Tlie jury found 
that the wrappei-s so far I’esembled B.’s as to 
deceive persons of ordinary observation, &; that 
they were procured & used by prisoner with an 
intent to defraud : — Held : prisoner could not be 
convicted of forgery, though he w'as liable to be 
indicted for false pretences. — R. v. Smith (1858), 
Dears. & B. 566 ; 27 L. J. M. 0. 225 ; 31 L. T. O. S. 
135 ; 22 ,T. P. 274 ; 4 Jur. N. S. 1003 ; 6 W. K. 
495 ; 8 Cox, 0. C. 32, O. G. R. 

11.144. Admixture of worthless articles.] — 
Prisoner contracted with prosecutrix to make a 
mattress to be stuffed with wool at an agreed 
price. The mattress was sent &; paid for at the 
price agreed ; but upon opening it shortly after- 
wards it was discovered that it contained 70 lbs. 
weight of a very different & inferior material 
called flock, & only 20 lbs. weight of wool ; — 
Qu. : whether an indictable false pretence. — R. 
V. Pratt (1860), 8 Cox, C. C. 334. 

11.145. .] — R. r. Kerrigan, No. 11,004, 

ante. 

11.146. .]— -On an indictment for obtaining 


money by false pretences, it was proved that 
prisoner represented to the prosecutor’s wife that 
he w^ a tea-dealer from L., & induced her to buy 
certain packages which he stated to contain good 
tea, but three-fourths of the contents of which was 
not tea at all, but a mixture of substances unfit to 
diink & deleterious to health. The jury found 
that prisoner knew the real nature of the contents 
of the packages, that it was not tea, but a naixture 
of articles unfit for drink, & that he designedly & 
falsely pretended that it was good tea with intent 
to defraud. Prisoner was convicted : — Held : the 
conviction was right. 

To call tea good when it was not good, might be 
mere commendation & not the subject of a 
criminal prosecution (Kelly, C.B.). — R. v. Foster 
(1877), 2 Q. B. D. 301 ; 46 L. J. M. C. 128 ; 36 
L. T. 34 ; 41 J. P. 295 ; 13 Cox, C. 0. 393, C. C. R. 

11.147. Mock auction.] — R. v. Levine & Wood, 
No. 11,138, ante. 

11.148. .] — A mock auction, with sham 

bidders, who pretend to be real bidders, for the 
purpose of selling goods at prices grossly above 
their worth, is an offence at common law ; & 
persons aiding or abetting such a pi'oceeding may 
be indicted for a conspiracy with intent to defraud. 
~ R. V. Lewis (1869), 11 Cox, C. C. 404. 

11.149. Mere puffing or exaggerated praise not 
sufficient.] — R. v. Bryan, No. 11,137, ante. 

11.150. .] — R. r. Goss, R. v. Ragg, No. 

11,055, ante. 

11.151. — -.]~-R. r. Levine & Wood, No. 
11,138, ante. 

11.152. -.] — R. V. Ardley, No. 11,133, ante. 

11.153. -.] — R. V. Foster, No. 11,146, ante. 

11.154. .] — Fraudulent misstatements of 

fact may negative the defence of merely “ puffing ” 
the value. — R. v. Nathan & Harris (1909), 2 
Cr. App. Rep. 35, C. (’. A. 

11.155. Not offer for sale of purse containing 
money — Of greater amount than price demanded.] 
— ^Persons who obtain money by selling purses 
which they represent to contain a larger sum of 
money than that for wlxich the pui*se is sold ought 
to be dealt with as rogues & vagabonds, & ouglit 
not to be indicted for obtaining money by false 
pretences. — R. v. Ward (1900), 64 J. P. 776. 

(5) In relation to Cheques^ Bank Notes^ etc. 

11.156. Counterfeit note.] — R. v. Freeth, No. 
11,093, ante. 

11.157. — — .] — R. V. Wells (1840), cited Dears. 
& B. p. 36, 

Annotation : — Befd. R. V. Roebuck (1856), Dears. & B. 24. 


protend, that cacli of four diffcreni 
pianos, one of which he showed to eacl 
of the jiersons, was tfie piano referrec 
to in the adveitisenicnt, & by these & 
similar false & fraudulent representa 
tions, did thereby make the saifJ 
persons believe that the pianos showr 
to them respectively w'cre of the lih?h' 
class character so represented by him, 
<fe did thus induce each of the said 
persons to pui’chose a piano foi 
nineteen guineas, but the pianos de- 
livered were not those which had been 
shown by him to the persons re- 
spectively, & were none of them of the 
high-class charact-er so represented by 
him, but wore new pianos of a very 
inferior quality, their market value 
being only £12 lOs.. & did thus de- 
fraud t))e said persons of the difference 
between that sum &: the respective 
sums paid as aforesaid : — Held : the 
indictment was relevant. — Lloyd v. 
H.M. Advocate (1899), 1 F. (Ct. of 
Sees.) 31.— SCOT. 


c. Glass represented as diamonds.] 
— Accused represented to 8. that they 
were able to procure a uiimlicr of 
diamonds which it was projiosod should 
be sold on joint account if S. would 
advance a sum of money to cover 

E urchase piice & expenses. 8. agreed, 
ut desired first to see the diamonds. 
A mooting was accordingly arranged 
at which one of the accused produced 
& exhibited to 8. a number of what he 
knew were pieces of glass, hut which 
he represented to bo diamonds : — 
Held : that accused had been propeily 
convicted of the crime of attempted 
theft by false pretences. — K. v. Parker 
& Allk.v (1917), App. D. 552.— S. AF. 

PART XXXIV. SECT. 16, SUB- 
SECT. 3,— D. (b). 

d. Indictment for obtaining nwyicy 
from club steward — Property in money 
in steward.] — Prisoner obtained by 
false pi*ctenccB from the steward of a 


club money of which ho was In charge, 
& for which ho was responsible & 
accountable to the club : — Held : 
prisoner might be convicted of obtain - 
Ing tho money by false pretences on 
an information laying the property in 
tho money in the steward. — R. v. 
Dalrymple (1866), 5 N. S. W. 8. C. R. 
266.— AUS. 

e. Note of third person yiven for 
goods — Knowledge of prisoner that note 
had been paid.] — Whore a person ten- 
ders to another a promissory note of 
a third party in exchange for goods, 
though lie says nothing, yet ho should 
he taken to affirm that tho note has 
not to his knowledge been paid, either 
wholly or to such an extent as almost 
to destroy its value : — Held : it was 
properly left to the jury to say whether 
the note for $100, which deft, gave to 
prosecutor for tho full amoimt, had 
or had not been paid except tho value 
of half a barrel of flour ; & tho con- 
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— An indictment for obtaining 
money by false pretences, charged that deft, 
unlawfully did falsely pretend to S. that a certain 
paper writing which he produced to S. was a good 
five pounds bank note ; by means whereof ho 
unlawfully obtained money from S., with intent 
to cheat & defraud him of the same ; whereas, 
in fact, the paper writing was not a good five 
pounds bank note : — Held : the indictment 
was bad as it did not chai*ge that deft, knew, that 
it was not a good five pounds note of the bank, 

6 this was not aided by the allegation of the intent 
to defraud. — R. r. Philpotts (1843), 1 Car. & Kir. 
112. 

Annotation : — Mentd. R. v. Thompson, [1914] 2 K. B. 99. 

11.159. .] — Fraudulently offering a “ flash 

note ” in i>ayment, under the pretence that it is a 
Bank of England note, is a false pretence within 

7 & 8 Geo. 4, c. 29, s. 53. 

Instruments need not be set out in an indict- 
ment, except where it is material for the ct. to see 
that they fall within a particular description. 
That is not the case where a false pretence is 
charged. Therefore, here, it was not necessary 
to set out the “ flash note.” — R v. Coulson & 
Rusting (1850), 1 Den. 592 ; T. <fc M. .332 ; 4 
New Scss. Cas. 377 ; 19 L. J. M. O. 182; 15 
L. T. O. S. 307 ; 14 .T. P. 354 ; 14 Jur. 557 ; 4 
Cox, C. C. 227,C. C. R. 

Annotation: — Reid. li. r. Hocbiick (1856), 25 L. J. M. C. 
101. 

11.160. — .] -R. V, Prince, No. 9508, ante. 

11.161. — -.] -R. V. Crawford (1909), 2 Cr. 
App. Rep. 305, C. C. A. 

11.162. Worthless note.] — Indictment for de- 
livering, in payment for a liorse, certain promissory 
notes as good & available promissory notes, 
which prisoner knew to be not good nor of any 
value. The notes purported to be tlie notes of a 
country bank wliich was supposed to have failed : 
—Held : it was necessary to prove the notes were 
bad & of no value.— R. v. Flint (1821), Russ. & 
Ry. 460, C. C. R. 

Annotation : — Refd. IMaccallum r. Turton (1828), 2 Y. & J. 
18:1. 

11.163. — -.] — Indictment for false pretences in 
passing a note of a bank that had stopped pa^unent, 
as a good note. Prisoner knew that the bank had 
stopped payment ; but it appeared that two only 
of the partners of the bank had become bkpt., 
A that the third had not : — Held : prisoner must 
be acquitted. — R. v. Spencer (1828), 3 C. & P. 
420. 

Annotation : — ^Refd. R. i\ Williams (1857), 7 Cox, C. C. 351. 

11.164. -.] — R. V. Clark (1837), 2 Russell 
on Crimes & Misdemeanours, Cth ed. 482 ; Dickin- 
son’s Quarter Sessions, Otli ed. 330, n. 

Annotation : — Refd. R. v. Dowry (1868), 37 L. J. M. C. 52. 

11.165. - — R.v. Wickham, No. 11,044, anfe. 

11.166. — — On an indictment for obtaining 

money by falsely pretending that the promissory 
note of a bank that has stopped payment by 
reason of bkpey., was a good & valuable security 
for the payment of the amount mentioned in it, 
& was of that value, it is not necessary to prove 


the proceedings in bkpey. It is sufficient to prove 
the time when the bank stopped payment, & 
that cash could not be obtained for the note on its 
being presented for payment at the place where 
it was made payable. — R. v. Smith (1853), 6 Cox, 
C. C. 314. 

11.167. .] — Where prisoner, in 1857, gave in 

exchange for the sum of £5, a promissory note for 
the payment of £5, of the Old Bank at N., & stated 
that the note was a good one, though in reality 
the Old Bank had stopped payment in 1851, as 
prisoner well knew : — Held : he could not be 
convicted of obtaining the £5 by false pretences. — 
R. V. Williams (1857), 7 Cox, C. C. 351. 

11.168. .] — Prisoner tendered a £5 note of 

a bank which had stopped payment, & obtained 
change to the full amount. At the close of the 
prosecution it was objected on the part of prisoner 
that there was no proof of the allegation in the 
indictment that the note was not good, or of the 
value of £5, or of any value. The chairman told 
the jury that he thought there was some evidence 
from wliich they might infer that the note was not 
of any value. The jury found prisoner guilty : — 
Held : the question was not properly left to the 
jury ; the question of value was an immaterial 
one, & simply producing the note & leaving it to 
tell its own story did not constitute it false pretence, 
& therefore the conviction could not be sustained. 
— R. V. Adams (1859), 1 L. T. 107, C. C. R. 

11.169. .] — If a person x>a«ses a note of a 

country bank for £5 payable on demand as a good 
note & as of the value of £5, knowing that the bank 
is insolvent & has stopped payment & cannot 
pay the note in full, he may be indicted for ob- 
taining money by false pretences. But where the 
evidence showed that the bank had paid a dividend, 
& a direction given to the jury that there was 
evidence that the note was not of any value : — 
Held : wrong, & the comdetion should be quashed. 
— R. V. Evans (1859), Bell, C. 0. 187 ; 29 L. J. M. C. 
20 ; 23 J. P. 773 ; 5 Jur. N. S. 1361 ; 8 W. R. 
48 ; 8 Cox, C. C. 257, C. C. R. 

11.170. .] — An indictment charged prisoner 

with obtaining money by falsely pretending that a 
£5 bank note was of the value of £5. It appeared 
in evidence that the note was the note of a bank 
which had been made bkpt. forty years before, 
& had not re-opened, & prisoner knew it. The 
bkpey. proceedings were not produced, & there 
was no evidence as to what dividend, if any, had 
been paid : — Held : the evidence was sufficient 
to justify the conviction of prisoner. — R. r. 
Dowey (1868), 37 L. J. M. C. 52 ; 17 L. T. 481 ; 
32 J. P. 117 ; 11 Cox, C. C, 115 ; siib nom. R. v. 
Dovey, 16 W. R. 344, C. C. R. 

11.171. .] — J. bargained for a sewing 

machine, & said a friend had sent her money to pay 
for it, & tendered a bank note for £5 of a bank which 
she knew had stopped payment years ago, & she 
knew the note was worthless. J. was indicted for 
attempting to obtain a sewing machine by falsely 
producing a bank note which she falsely pretended 
to be a genuine order for the payment of £5 ; — 
Held : the allegation in the indictment sufficiently 
alleged the bank note to be falsely represented to 
be the genuine note of an existing bank &; of the 


viotloii was warranted. — R. v. Davis 
(1859), 18 U. C. R. 180. — CAN. 

1. Obtaining payment of note pre- 
viously sold.]— Prisoner sold a maro to 
B., taking his notes for purchase- 
money, one of wliich was for $25, & 
a chattel mtge. on a mare as collateral 
security. After this note had matured 


he threatened to sue, & B. got one R. 
to pay the money, prisoner promising 
to get the notes from a lawyer’s office, 
where he said they were, & give them 
up next morning. This note, however, 
had been sold by prisoner some time 
before to another person, who after- 
wards sued B. upon it, & obtained 


judgment : — Held : prisoner was pro- 
perly convicted of obtaining $25 by 
false pretences. — R. r. Lkk (1864), 23 
U. C. R. 340.— CAN. 

g. Obtaining goods for half bank^ 
notes — Other halves sent to another — In 
payment for other goods .] — A person 
who obtained goods by sending by 
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value of £6. — R. v. Jarman (1878), 38 L. T. 460 ; 
42 J. P. 486 ; 14 Cox, C. C. Ill, C. O. R. 

11472 . Misrepresentation as to value of note.] — 
R. V, Jessop, No. 11,046, ante, 

11.173. Worthless cheque.] — It is an indictable 
offence, fraudulently to obtain goods, by giving 
in payment a cheque upon a banker with whom 
the party keeps no cash, & which he knows will 
not be paid. — R. v, Jackson (1813), 3 Camp. 370. 

11.174. .] — A. was charged with falsely pre- 

tending that a post-dated cheque, drawn by 
himself, was a good & genuine order for £25, & 
of the value of £25, by means of which he obtained 
a watch & chain. It was found by the jury that, 
before the completion of the sale. Sc the delivery 
of the watch by prosecutor to prisoner, prisoner 
represent/ed to prosecutor that he had an account 
with the bankers on whom the cheque was drawn, 

that he had a right to draw the cheque, though 
he postponed the date for his own convenience, 
all of which was false ; & that he represented that 
the cheque would be paid on or after the day of the 
date, but that prisoner had no reasonable ground 
to believe that it would be paid, or that he could 
provide funds to pay it. He was convicted : — 


Held: the conviction was right. — R. v, Parker 
(1837), 7 C. & P. 826 ; 2 Mood. C. C. 1, C. 0. R. 

Annotat-Ums : — ^Apld. R. v, Hazelton (1874), L. R. 2 C. C. R. 

134. ]^fd. R. V, Henderson (1841), Car. Sc M. 328 ; K. 

r. Stewart (1846), 1 Cox, C. 0. 174. 

11.175. .] — Where prisoner obtained goods 

on the faith of a false statement that a bill which 
he gave for the price of them would be paid on 
the following day, he may be convicted of obtaining 
goods under false pretences, though such bill on 
the face of it was not due till aft^er that day. — 
R. V. Hughes (1858), 1 F. & F. 355. 

11.176. .] — R. V, Walne, No. 11,266, post. 

11.177. .] — Prisoner was indicted for ob- 

taining goods by the false pretence that certain 
cheques were good & valid orders for the payment 
of their amount. It was proved that prisoner 
ordered goods of prosecutor, & said he wished to 
pay ready money for them. He gave cheques on 
a bank for the price, & took away the goods. 
Prisoner had shortly before opened an account at 
the bank, but had drawn out the amount deposited 
except a few shillings. Various cheques of his 
had been refused payment, Sc he would not have 
been permitted to overdi'aw. He did not intend 
when he gaye the cheques to iwosecutor to meet 
them, but intended to defraud : — Held : there 


poet half notes in payment, but sent 
the corresponding halves to another 
person in payment for other goods : — 
field : to have been properly convicted 
of obtaining the firet-mentioned goods 
imder false pretences. — R. v. Murphy 
(1876), I. K. 10 C. L. 508.~IR. 

11,173 i. Worthless cheque.] — The giv- 
ing of a post-dated cheque in payment 
of goods purchased with a fraudulent 
design, prisoner not having suffleient 
funds when the cheque was dra\\Ti, or 
having reason to expect any on t he 
day of the date, is a false pretence 
within the statute. — R. r. Milij^r 
(1868), 7 N. S. W. S. C. R. 185.— AUS. 

11,173 ii. .] — A., on a Saturday, 

bought some mining shares from B. & 
gave B. a post-dated cheque for the 
price, saying there was no use sending 
it to the bank until the second ex- 
change on the Monday. At the time 
of the purchase A. represented to B.’s 
partner that ho had sold the shares tx) 
a good principal, & that If B. would 
give up £he scrip A. could communicate 
with bis principal & the checiue would 
bo paid on the Monday. When the 
cheque was presented for payment on 
the Monday, A. had only 30s. to his 
credit. A. had in the meantime resold 
the shares, & having been paid the 
money on the resale, absconded. A, 
was indicted for obtaining goods by 
false pretences. Jury found A. when 
bo parted with the cheque knew that 
it was worthless as to the amount for 
which it was drawn, & also that his 
statement that be had sold to a prin- 
cipal & that the cheque would be paid 
when the principal obtained the scrip, 
were untrue, & found that B. parted 
with the scrip by reason of the false 
pretences. A. was convicted. On 
case reserved : — Held : statements by 
A. at the time he uttered the cheque 
did not lesson the effect of the evidence 
conveyed by issue of the cheque that 
it was a good Sc available instrument, 
& the conviction was affirmed. — R. v. 
Apfel (1872), 3 V. R. (Law) 172. — 
AUS. 


11,173 iii. 


— Where the word 


Armidolo ” was written at the head 
of a cheque ; — Held : evidence could 
be given to show that a cheque drawn 
in that form would bo paid only at the 
Armidale branch of the bank & not at 
the Sydney office. It is Incumbent on 
deft, to show that he had funds at any 
other branch of the bank, It being 


shown that there w^erc no Rinds to his 
credit at the Armidale branch. — R. v. 
Butler (1879), 2 N. S. W. S. C. R. N. S. 

289 —AUS. 

11,173 iv, .] — Deft, was found 

guilty on an information charging that 
by falsely pretending to V. that a certain 
cheque signed by him for £274 was of 
that value, ho obtained from V. 30 
head of bullocks, the property of O. 
It appeared that deft, purchased from 
O. 92 bullocks, selectea by him & set 
apart, & then in the possession of V., 
who was O.’s manager, on the terms 
that ho was to pay for them as he took 
them. He took away two lots & paid 
for them, & afterwards came for the 
remaining 36 bullocks. V. gave up 
the cattle on receiving from deft, his 
cheque for the price & on being assured 
by deft, that be had money in the bank 
to meet the cheque. Deft, an hour or 
two afterwards sold the cattle at a 
considerable loss. The cheque was 
valueless, deft, having only a very 
small sum to his credit at the bank on 
which it w as drawn : — Held : notivith- 
standlng that the property in the 
cattle passed by the sale to deft, the 
conviction was right because the w ord 
“ property ” in Criminal l^aw Con- 
Bolidation Act, 1883 (No. 17), ss. 141, 
142, refers to the chattel itself & not 
to the ownership of it, & O. had such 
a special right of possession as justified 
the property in the cattle being laid 
in her. — R. v. Arnold (1883), 4 

N. S. W. L. R. 347.— AUS. 

11,173 V. .) — The prisoner was 

charged on an indictment containing 
two counts : obtaining money partly 
by a false pretence & partly by a 
wilfully false promise, & obtaining 
money by false pretences. He gave a 
cheque on a bank, where he bad no 
account, in part payment of a bug^. 
Evidence was given of several similar 
transactions at short intervals after 
the commission of the offence charged ; 
— Held : there was no inconsistency in 
a general verdict of guilty on these 
two counts. Sc further that evidence of 
the subsequent similar transactions 
was admissible. — R. v, Rowe (1909), 
9 S. R. N. S. W. 747.— AUS. 

11,173 vl. .] — C., the payee of a 

cheque drawm on a bank In M., asked 
S., the manager of a co. in N. to cash 
the cheque for him. They had gone 
to a hank together, &, after B. had 
endorsed the cheque In the name of 


the co., the bank gave C. the cash for 
it. The cheque was returned from 
M. unpaid, & was charged up by tbo 
bank against the co.’s account. 0. was 
convicted of obtaining the amount of 
the cheque from the co. by false pre- 
tences : — Held : the fact that the co. 
became liable to repay the bank on 
account of the co.'s endorsement, did 
not turn the payment by the bank 
Into a payment by the co., & the con- 
viction w’as quashed. — R. r. Cdn- 
NELLY, [1922] 1 W. W. R. 461.— CAN. 

11,178 vii. .1 — Tbo minor pro- 
position in an indictment under which 
W. was charged with falsehood, fraud 
& wilful imposition, set forth that tbo 
panel, in pursuance of a fraudulent 
Hcheino of obtaining, on false pre- 
tences, the property of other persons, 
& applying the same to his owm uses 
& purposes without paying or intending 
to i)ay therefor, did wickedly Sc feloni- 
ously Sc falsely & fraudulently write a 
letter with the false & fraudulent 
printed heading. “ J. W., commission 
Balesman, Blackburn,’" & “ did en- 
close therein a bank cheque or order 
for the sum of £25 ” bearing to bo 
signed by him meaning “ by the style, 
tenns Sc tenor of the said letter, & by 
the said cheque or order,” to represent 
to A. B. that be Intended to become a 
bond fide purchaser of goods, & that 
he was ‘‘ a person of good credit ; 
that the said bank cheque or order was 
equivalent to a ready money payment. 
& that the same would be nonoured 
on its being presented for payment at 
the office in M. of the said bank,” Sc 
this ho did, well knowing that he had 
” no adequate fimds in the said bank 
to meet the said cheque, & that the 
same would not be honoured.” That 
the said A., being deceived by his said 
false & fraudulent representations, 
sent certain goods which the panel 
appropriated & for which ho had not 
paid. Sc did not Intend to pay : — 
Held : the facts set forth in the minor 
proposition were relevant to support 
the charge In the major. — R.M. 
Advocate v, Witherington (1881), 
8 R. «^. of Bess.) 41 ; 18 So. L. R. 
576.— SCOT. 

h. MatcLno payttierU by post-dated 
chejQue — Bank notified to Stop payment.} 
— Accused purposely gave a ch€»que 
post-dated 1930 ""instead of 1920 ** 
for the amount of a bill for repairs to 
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was evidence of the false pretence that the cheques 
were good & valid orders for the pa 3 mient of their 
amount. — R. v. Hazelton (1874), L. R. 2 C. C. R. 
134 ; 44 L. J. M. C. 11 ; 31 L. T. 461 ; 39 J. P. 
37 ; 23 W. R. 139 ; 13 Cox, C. C. 1, 0. 0. R. 

Annoiaiiona : — Bold. R. v. Cooper (1877), 46 L. J. M. C. 219 ; 

R. V, Ollifi, [1900] 2 Q. B. 758. 

11.178. .] — R. V. Garratt, No. 11,031, an^e. 

11.179. .J — R. V. CosNETT, No. Ilfi50,anie, 

(c) As to Quantity or Weight, 

11.180. Sale by weight — Short delivery.] — An 

indictment for false pretences charged that R., 
having in his possession a certain weight of 
28 lbs., did falsely pretend to C. that the weight 
was 66 lbs., & that a quantity of coals which he 
delivered to C. weighed 1792 lbs., & was worth £1, 
by means of which he obtained £1 from 0., with 
intent to defraud him of part thereof , to wit, 10s. ; 
whereas the coals did not weigh 1792 lbs., & were 
not worth £1 ; & whereas the weight was not 
66 lbs. ; & whereas the coals were of the weight of 
896 lbs. only, & were not worth more than 10«. ; & 
whereas the weight was of 28 lbs. only. It was 
objected, that all the pretences, except that 
respecting the weight, were false affirmations, & 
that, as to the weight, there was no allegation to 
connect the sale of the coals with the use of the 
weight. Deft, was convicted : — Held : the con- 
viction was VTTong. — R. v, Reed (1837), 7 C. & P. 
848, 0. C. R. 

Annotations: — Overd. R. v. Sherwood (1857), 7 Cox, C. C. 

270. Consd. R. V, Ridgway (1862), 3 F. & F. 838. Refd. 

HamiltoD V. R. (1846), 9 6. 13. 271 ; R. v. Sc Pugh 

(1848), 3 Cox. C, C. 201 ; U. v. Oates (1855), 1 Jur N. S. 

429 ; R. V. Lee (1864), 10 L. T. 348. 

11.181. - .] — R. V, Eaoleton, No. 

10,954, ayiie, 

11.182. ■ .] — Prisoner was convicted on 

an indictment charging liim with obtaining money 
by false pretences ; the alleged pretences being 
as to the weight of coals sold delivered by 
prisoner to prosecutrix. It appeared in evidence 
that prisoner having agreed with prosecutrix to 
sell & deliver a load of coal at a certain price per 
cwt., did deliver a load of coal which he knew 
weighed 14 cwt. only ; but he falsely & fraudu- 
lently pretended that the weight was 18 cwt., & 
that it had been weighed out at the colliery, & 
he produced a ticket showing such to be the 
weight, wliicli ticket he said he had made out 
liimself when the coal was weighed ; & prose- 
cutrix thereupon paid him for tlie 18 cwt. : — Held : 
the conviction was right. — R. v, Sherwood (1867), 
Dears. B. 261 ; 26 L. .1. M. C. 81 ; 29 L. T. O. S. 
146 ; 21 J. P. 342 ; 3 Jur. N. S. 647 ; 6 W. R. 
677 ; 7 Cox, C. C. 270, C. 0. R. 

Annotations: — Difltd. R. v. Bryan (1857), 7 Cox, C. C. 312. 

PoUd. R. V, Lee (1864), 33 L. J. M. C. 129. Refd. R. v. 

Gobs, R. v. Ragg (1860), 24 J. P. 85. 

11.183. .] — R. V, Goss, R. v, Ragg, 
No. 11,055, ante, 

11.184. — If a man is selling an 
article by weight, & falsely represents the weight 
to be greater than it is, thereby obtains payment 
for a quantity greater than that delivered, he is 
indictable for obtaining money by false pretences. 
ISecus : if he is selling the article for a lump sum, 
& merely makes the false representation as to the 
weight to induce the purchaser to conclude the 
bargain. — R. v, Ridgway (1862), 3 F. & F. 838. 

a motor car, intending that the re- 
pairer, against whom ne claimed an 
account, who had a lien should be 
deceived & give up the car, which was 


11.185. -.] — A false affirmation of the 
weight of an article sold by weight, with intent 
to defraud, is an indictable false pretence. 

An indictment alleged that prisoners falsely 
pretended to A. that some soot which they then 
delivered to A. weighed 1 ton 17 cwt., whereas 
it only weighed 1 ion 13 cwt., prisoners well 
knowing the pretence to be false, by means of 
which false pretence they obtained from A. 8a. 
with intent to defraud : — Held : the indictment 
was good, & sufficienlly described an indictable 
false pretence. — R. v, Lee (1864), Le. & Ca. 418 ; 
33 L. J. M. C. 129 ; 10 L. T. 348 ; 28 J. P. 342 ; 
12 W. R. 750 ; 9 Cox, C. C. 460, 0. C. R. 

11.186. Fraudulent admixture of Inferior 

articles.] — R. v, Pratt, No. 11,144, ante, 

11.187. .] — R. V, Kerrigan, No. 

11,004, ante, 

11.188. -.] — R. V. Foster, No. 11,146, 

ante, 

11.189. Sale In bulk — False representation as to 
weight.] — R. V, Ridgway, No. 11,184, ante. 

(d) As to Business, 

11.190. Where no business exists.] — Prisoner 
obtained money from prosecutor by pretending 
that he carried on an extensive business as an 
auctioneer & house agent. The jury found that 
prisoner was not carrying on any such business 
at all : — Held : this was an indictable false pre- 
tence.— R. V, Crab (1868), 18 L. T. 370 ; 32 J. P. 
463 ; 16 W. R. 732 ; 11 Cox, C. C. 85, C. C. R. 

11.191. Value or extent of business.] — Prisoner, 
by false & fraudulent representation made to 
prosecutor as to his business, customers & profits 
induced prosecutor to enter into a partnership 
with him & to advance £500 as part of the capital 
of the concern ; & prosecutor, after such advance, 
recognised & acted upon such partnership : — 
Held : tliis was not an obtaining of money by 
false pretences witlun the meaning of the statute. 

I am not aware of any cases in which it is held 
that money advanced to a concern by one of the 
partners in it can be treated as money obtained by 
another partner by false pretences (Erle, J.). — 
R. V, Watson (1857), Deai*s. & B. 348 ; 27 

L. J. M. C. 18 ; 30 L. T. O. S. 171 ; 21 J. P. 823 ; 4 
Jur. N. S. 14 ; 6 W. R. 67 ; 7 Cox, C. C. 364, C. C. R. 
Annotation : — Refd. R. v, Meakin (1860), 17 W. R. 683. 

11.192. .] — On an indictment for obtaining 

money by false pretences, prisoner, on engaging 
an assistant, represented to him that he was doing 
a good business, and that he had sold a good 
business for a certain large sum, whereas the 
business was worthless, and he had been bkpt. : — 
Held : indictment coiild not be sustained upon 
either of the repre^ientations. — R. v, Williamson 
(1869), 21 L. T. 444 ; 11 Cox, C. C. 328, N. P. 

11.193. .] — An indictment for false pretences 

charged that deft, falsely pretended that he had a 
lot of trucks of coal at a r^way station on demur- 
rage & that he requii’ed 40 coal bags. Deft, saw 
prosecutor & gave him his card, “ J. W. & Co., 
timber & coal merchants,’ ' & said he was largely 
in the coal & timber way. There was evidence as 
to deft, having taken premises & doing a small 
business in coal, but he ha,d no trucks of coal on 
demurrage at the railway station : — Held : the 
false pretence charged was not too remote to 
support the indictment. — R. v, Willot (1871), 


done. After making the cheque, i Sector, [1921] 1 W. W. R. 337 ; 67 

accused notified the bank not to pay : — i D. L. R. 343 ; 14 Sask. L. R. 63 ; 35 

Held : accused was gruilty of obtaining ' Can. Crim. Cos. 16 ; 67 D. L. R, 343. — 

the oar by false pretences. — R. v, OAN. 
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Sect. 16. — Obtaining by false 'pretences: Sub-sect. 

S,^. {d) <£: (e ).] 

12 Cox, C. 0. 68 ; sub nom. R. v. Wilmot, 24 L. T. 
758 ; 35 J. P. 806, C. C. R. 

11,104. .] — R. V. King, No. 11,030, ante. 

11,195. .] — R. V. Rhodes, No. 11,116, ante. 

11 .1 06. .] — An indictment for false pretences 

alleged, in effect, that applt. falsely pretended that 
he was carrying on a bmid fide business as a pig 
dealer ; that he had a certain class of pigs for sale ; 
& that he was then able to supply prosecutor with 
pigs of a specified age & description. On appeal, 
leave was given to call additional evidence, which 
was accepted by the ct., that in accordance mth 
custom, pigs sold by applt. were delivered direct 
by farmers to lus customers : — Held : the fact of 
applt. not having then in his possession the pigs 
advertised by him for sale was not in itself sufficient 
to establish the false pretences alleged. — R. v. 
Jakeman (1914), 110 L. T. 832 ; 24 Cox, C. C. 
153 ; 10 Cr. App. Rep. 38, C. C. A. 

11.107. Construction of terms of letter for 

the Jury.] — C. was convicted of obtaining potatoes 
from prosecutor by falsely pretending that he then 
was in a largo way of business, that he was in a 
position to do a good trade in potatoes, & that 
he was able to pay for large quantities of potatoes 
as & when the same might be delivered to liim. 
The evidence that C. had so pretended was the 
following letter written by him to the prosecutor : 
— ‘‘ Sir, — Please send me one truck of regents & 
one tmek of rocks as samples, at your prices 
named in your letter ; let them be good quality, 
then I am sure a good trade will be done for both 
of \is. I will remit you cash on arrival of goods 
& invoice. Yours, etc. — P.S. — I may say if you 
use me well I shall be a good customer. An 
answer will oblige saying when they are put on ; 
— Held : affirming the conviction, the words of 
the letter weie fairly & reasonably capable of a 
construction supporting the pretences charged, 
&. it was a question for the jury whether the 
writer intended the prosecutor to put that con- 
struction upon them. — R. v. Cooper (1877), 2 
Q. B. D. 510 ; 46 L. .1. M. C. 219 ; 36 L. T. 671 ; 41 
J. P. 470 ; 25 W. R. 696 ; 13 Cox, C. C. 617, C. C. R. 

Annotatums : — Folld. R. v. Kandcll (1887), 57 L. T. 718; 

R. V. King, [18973 1 Q. B. 214. Refd. R. v, Thompson 

(1910), 5 Cr. App. Rep. 9. 

11.108. Receipts admissible as evidence for 

defence.] — Prisoner was charged with having 
obtained goods by false pretences. Tlie false 
pretence alleged in the indictment was that he 
had pretended that he was carrying on a genuine 
& bond fide business : — Held : the receipts sworn 
to by prisoner as acknowledgments of payments 
for goods purchased by him other than those the 
subject of the charge, & entries in his bank pass- 
books showing payments made by liim for goods 
supplied to him, were admissible as evidence on 
his behalf that he was in fact carrying on a genuine 
& bond fide business. — R. v. Sagar, [1914] 3 K. B. 
1112; 84 L. J. K. B. 303; 112 L. T. 135 ; 79 J. P. 
32 ; 24 Cox, C. C. 500 ; 10 Cr. App. Rep. 279, C. C. A. 

11,100. Inference as to effect of induce- 

ment.] — R. V. Kosenson, No. 11,034, a7ife. 

(e) As to Authority or Ownership. 

11,200. Posing as agent for person of substance.] 

— R. V. Villeneuve (Count), No. 10,993, ante. 


11.201. — — .] — R. V. Franklin (1864), 4 
F. & F. 94. 

11.202. - In making purchases.] — R. v. 

Archer, No. 11,071, ante. 

11,208. .] — An indictment for false 

pretences alleged, that prisoner falsely pretended 
to S. that a certain person, who lived in a large 
house down the street, & who had had a daughter 
married some time back, had been at him about 
some carpets, & had asked him to procure a piece 
of woollen carpet. The evidence was, that 
prisoner went to S.’s shop, in the village of S., 
& said that ho wanted some cai^eting for a family 
living in a large house in that village, who had had 
a daughter lately manied. On this, S. gave 
prisoner about twenty yards of carpet, which 
prisoner afterwards sold to different persons at a 
higher price than S. would have charged for it. 
The only evidence to negative the pretence was 
that of a lady who lived in the village, & whose 
daughter had been married about a year ago, & 
who stated that she had not sent prisoner for the 
carpet : — Held : on the evidence stated the jury 
were warranted in finding prisoner guilty. — R. v. 
Burnsides (1860), Bell, C. C. 282 ; 30 L. J. M. 0. 
42 ; 3 L. T. 311 ; 24 J. P. 757 ; 6 Jur. N. S. 1310 ; 
9 W. R. 37 ; 8 Cox, C. C. 370, C. C. R. 

11.204. In collecting wages.] — B. was one 
of many pei*sons employed, whose wages were paid 
weekly at a pay-table. On one occasion, when 
B.’s wages were due, prisoner said to a little boy, 
I will give you a penny if you will go &; get B.’s 
money. The boy innocently went to the pay- 
table & said to the treasurer, I am come for B.’s 
money, & B.’s wages were given him. He took 
the money to prisoner, who was waiting outside*, 
& who gave the boy the promised penny : — Held : 
prisoner could not be convicted on the charge of 
obtaining tlie money from the treasurer, by falsely 
pretending to the treasurer that he, prisoner, had 
authority from B. to receive liis money, or of 
obtaining it, from the treasurer & the boy, by 
falsely pretending to the boy that he had such 
authority, or of obtaining from the boy by the like 
false pretence t o the boy ; but that he might have 
been convicted on a count charging him with 
obtaining it from the treasurer, by falsely pre- 
tending to the treasurer that the boy had the 
authority from B. to receive the amount. — R. v. 
Butcher (1858), Bell, C. C. 6 ; 28 L. .7. M. C. 14 ; 
32 L. T. O. S. 110 ; 22 J. P. 739 ; 4 Jur. N. S. 
1155 ; 7 W. R. 38 ; 8 Cox, C. C. 77, C. C. R. 

11.205. Ownership of property — Interest already 
sold.] — If one professes to sell an interest in 
property, & receives the purchase money, the 
vendee taking the usual covenant for title, & it 
tuiTis out that the vendor has in fact previously 
sold his interest in the property to a third person. 
Tliis is not sufficient to support an indictment for 
obtaining money by false pretences. — R. v. 
Codrington (1825), 1 C. & P. 661. 

Anv-otalions : — Consd. R. v. Crossloy (18.37), 2 Mood. & R. 

17 ; R. v. Konrick (1843), 6 Q. B. 49. Distd. R. v. Burgon 

(1856), 7 Cox, C. C. 131 ; R. v. Meakln (1869), 20 L. T. 

544. Refd. R. V. Bates & Pugrh (1848), 3 Cox, C. C. 201 ; 

R. V. Sherwood (1857), 29 L. T. O. S, 146; R. v. Do 

Kromme (1892), 66 L. T. 301. 

11.206. Property encumbered.] — Prosecutor 

lent money to prisoner at interest, on the security 
of a bill of sale on furniture, a promissory note of 
prisoner & another person, & a declaration made 
by prisoner that the furniture was unencumbered. 


PART XXXIV. SECT. 16, SUB- chargred L. with falsely pretending; [ obtained a certain promissory note 
SECT. 8. — D. (•). i that he liad good right & full power the property of F., whereas in truth & 

11 206 i. Ownership of property — Pro- i & authority to sell & dispose of ** ccr- in fact he had not “ good right & full 

perty encumbered.}— An information , cattle by means of which he power & authority to sell & dispose of 
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The declaration was untrue at the time it was 
handed to prosecutor prisoner having a few hours 
before given a bill of sale for the furniture to 
another person, but not to its full value \~~Hdd : 
there was evidence to go to the jury in support of a 
charge of obtaining money by false pretences. — 
K. V, Meakin (1809), 20 L. T. 544 ; 33 .1. P. 070 ; 
17 W. II. 083 ; 11 Oox, C. 0. 270, 0. C. R. 

11.207. Ownership of horses.] — R. v. Kenrick, 
No. 11,020, ante, 

11.208. Ownership of stock — Stock encumbered.] 

— R. V, Hazzlewood, No. 11,025, ante, 

11.209. .] — R. V . Sampson, No. 11,100, 

ante, 

11.210. Authority to collect fine.] — An attorney, 
who had appeared for a i)erson, who was lined 
£2 on a summary conviction, called on the person’s 
wife, A told her that he had been with another 
person, who was fined £2 for a like olTence, to 
B. &. L., & that he had prevailed on B. & li. to 
take £1 instead of £2, A that if she would give 
liim £1 he would go & do the same for her. She 
gave the attorney a sovereign, &; afterwards paid 
him for his trouble. It was proved that the 
at torney never ai^plied to either B. or L. respecting 
either of the fines, &; tliat both were afterwards 
paid in full : — Held : the attorney was guilty of 
obtaining money by false pretences. — R. v. 
Astehley (1835), 7 0. P. 191. 

11.211. Authority to receive money.] — Prisoner, 
a commercial traveller, employed by prosecutor 
to take order's, but who was forbidden to receive 
moneys, obtained a sum of money from a cust omer 
of prosecutor by the false pretence that he had 
authority to receive it^ '.-—Held : e^ddence was not 
admissible to show that prisoner within a week 
from the time of the ofience charged obtained 
another sum of money from another customer by a 
like false pretence. — R. v. Holt (1890), Bell, C. 
280 ; 30 J. M. 0. 11 ; 3 L. T. 310 ; 24 .1. P. 


757 ; 6 Jur. N. S, 1121 ; 9 W. R. 74 ; 8 Cox, C. C. 
411, C, C, R, 

Annotations : — Consd. R. v, Rhodes, [1890] 1 Q. R. 77; 

R. V. Smith (1905), 92 L. T. 208. Refd. U. v, Francis 

(1874). 43 L. .1. M. C. 97 ; R. v. Stephens (1888), 58 L. T. 

776 ; R. V. Ollis, fl900] 2 Q. R. 758. Mentd. R. o. Bond. 

11906] 2 K. B. 389. 

11.212. Authority to conduct competition for 
charity.] — R. v, Randell, No. 11,029, a^ite, 

11.213. Authority to pledge husband’s credit.] — 

The indictment alleged that prisoner was living 
apai’t from her husband under a deed of separa- 
tion, was in receipt of an income from her 
husband, & he was not to be liable for her debts, 
y(d that she falsely pretended to prosecutor that 
she was living with her liusband, A was authorised 
to apply for & receive from prosecutor goods on 
the account & credit of her husband, & that her 
husband was then ready & willing to pay for the 
goods. The evidence at the tiial was that prisoner 
went to prosecutor’s shop & scdected the goods, 
& said that her husband w^ould give a cheque for 
them as soon as they were delivered, & that she 
would send the person bringing tlie goods to lier 
husband’s office, & that he would give a cheque. 
Wlien all the goods were delivered prisoner told 
the man who delivered them to go to her husband’s 
office, A that he would pay for them. The man 
went, but could not see her husband, A ascertained 
that there was a deed of separation between 
prisoner A her husband, which was sliown to liim. 
lie communicated wdiat he had learnt to prisoner, 
who denied the deed of separation. Th(^ goods 
wej*e shortly after removed A pawned by prisoner. 
The deed of separation between prisoner A lier 
husband was put in e\’idence, by which it was 
stipulated tliat the husband was not to pay her 
debts ; A it was proved that she was living a])art 
from her husband, A receiving an annuity from 
him, A that she was also cohabiting with another 
man : — Held : the false pretences charged were 


llio said cattle. It appeared that a 
treaty was i)endiiiK between the aKcnt 
employed by Jj. & F., & at F.’s nMiucst 
L. was asked wliethcr l»o was selling 
as principal or as agent for the previous 
owner. L. replied that he was selling 
as a principal, A added, “ we had, a 
intge. over the station, on which the 
<!attlc were depastured, but foreclosed 
it A are now in possession ” : — Held : 
this was evidence to support the 
llnding thut L. did make the repre- 
sentation charged, A the representa- 
tion was not sufficient in law to supptirt 
the charge of a false pretAiuce within 
tlie statute. — -R. v. Lotze (1865), 4 
N. S. W. S. C. R. 86. — AUS. 

11.206 ii. .] — The vendor 

of immovable property cannot be con- 
victed of cheating because he omits 
to mention that there is an incum- 
brance on the property, unless it is 
shown either t hat he was asked by the 
vendee whether the property was 
incumbered A said it was not, or that 
lie sold the property on the repre- 
sentation that it was unincumberca. — 
R. V. Bisuan Da 88 (1905), 1. L. 11. 27 
All. 561.— IND. 

11.206 ill. .] — The vendee, 

deft., in a suit for pre-emption, com- 
promised the suit, pltf . agreeing to pay a 
oort^iin sum in cash A to discharge cer- 
toln incumbrances on the property In 
suit. It was subsequently discovered 
that the vendee had, after hlS purchase 
but before suit, mortgaged the propert y, 
which was the subject of the suit for 
pre-emption : — Held : the vendee could 
not, on account merely of Ids omission 
to disclose the existence of this subse- 
(pient mtge., be hold guilty of the 
olfonco of cheating. — Q kndan Lal v. 

J. — VOL. XV. 


Ahpul Aziz Kuan (1905), 1. L. K. 27 
All. 382.— IND. 

k. .] — Deft, negotiated for the 

pundiaso of certain blocks of land, 
A during such negotiations sold portion 
to iirosocutor, receiving a deposit. 
Subsequently deft, paid a deposit A 
further instalment. Deft, continued 
to receive further instalments from 
prosecutor, but made no further pay- 
ments to the vendor. Prosecutor 
tendering a final instalment was un- 
able to obtain a title from deft. A 
thereupon prosecuted liim for obtain- 
ing money by false pretences. Deft, 
was tried A found guilty. The point 
was reserved whether there was 
sufficient evidence to justify the jury 
in finding such a verdict : — Held ; the 
mere fact that the vendor of land at 
the time of the contract for sale has 
no title thereto though he receives 
money therefor does not, of itself, 
constitute the offence of obtaining 
money under false pretences. — R. v. 
CiTNNiNon.VM (1899), 1 W. A. L. R. 91. 
—AUS. 

l. Sale of ship.] — On June 

17, 1895, H. wrote G. in reference 
to a coal charter for the schooner 
“ Chlorus," signing himself J. B. H.. 
“ owner.’' On Oct. 9 of the same 
year, after intervening voyages, H. 
obtained goods A supplies for the 
vessel from C., A the latter paid cash 
to third parties who supplied ^ples 
as cargo, on receipt signed by H. as 
owner. At the time the letter of 
Juno 17 was written, A at the time the 
goods in question were supplied, the 
vessel was registered imder the AI. 8. 
Act ill the name of the wdfe of H., 
having been transferred to her by a 


third party to whom she was trans- 
ferred by H. : — Held : the evidence 
was not sufficient, to convict H. of 
directly obtuiiilng the goods or money 
by means of tlie false pretence, A the 
word “ owner,” as used, did not 
nwessarily mean ‘‘ registered owner.” 
— R. V. Harty (1898), 31 N. S. R. 272. 
—CAN. 

m. FidUious tender for goods — Mis- 

representations of a lower tendew,] --- 
On a charge of obtaining money by 
false pretences, made with intent to 
defraud, it was shown that accused 
had obtained for liimself in the name 
of a fictitious tender an order from his 
employer for goods, A that he made 
misrepresentations as to the goods of 
a bona fide, lower tenderer. The amount 
wliieli he was charged with obtaining 
was the difference between the two 
tenders : — Held : it was open to the 
jury to infer that it was by reason of 
tho false representations that the 
additional sum was paid which accused 
rcxjeivcd, A it was his intention in 
making tho misrepresent, ations to 
obtain the money for his own benefit. — 
R. V. LevebTON, 11917] 2 W. W. R. 
584 ; 28 Can. Crini. Cas. 61 ; 34 

D. L. R. 514.— CAN. 

n. Pledge of piano — Piano in pos- 
session of pledgor — Sale by pledgor. Y— 
An indictmont for fraud against A. 
alleged that having obtained a loan 
from B. upon iiledgo of a piano, which 
A. was, liowever, allowed to retain in 
his possession, lie wrongfully A un- 
lawfully disposed of it for his own 
benefit to C’. : — Held : in tho absence 
of any allegation that tho pledge had 
been concealed from C., or that C. had 
been prejudiced, tho facts did not 
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Sect. 16. — Obtaining by false pretences: Sub-sect. 
3, D. {€), (/), (g\^^{h).] 

sufficiently proved by this evidence. — R. v. Davis 
(1868), 19 L. T. 325 ; 33 J. P. 4 ; 17 W. R. 127, 
0. 0. R. 

11.214. Abuse of legal process.] — On a motion for 
a new trial on behalf of two defts., an attorney & 
liis client, indicted for conspiring to defraud, & 
also with attempting to obtain money by false 
pretences, there being evidence that they combined 
together to enforce, by means of the abuse of legal 
process, payment of sums they must have known 
not to be due, & also made false reprasentations 
with that object : — Held : there was evidence for 
tlie jury on both charges, a direction to the jury 
that if they we 1*0 satisfied of these facts they ought 
to convict on both charges, was correct, & the 
conviction therefore was right. — R. v. Taylou & 
Boynes (1883), 15 Cox, 0. V. 268, D. C. 

(/ ) -.4.S to Ideniiiy or Description. 

11.215. By personation.] — R. r. Story, No. 
11,092, ante. ‘ 

11.216. .] — R. V. Douolass, No. 11,094, 

ante. 

11.217. .] — R. r. Barnard, No. 11,095, 

ante. 

11.218. Misrepresentation of identity.] — Deft, 
was charged with liaving falsely pretended that he 
was II., who had cured (1. at the O. infiraiary, & 
thereby obtained one sovereign with intent to 
defraud P. of the saim^ -.—Held : this was a false 
pi'etence within 1 ^ H Geo. 4, c. 29, s. 53.— R. v. 
Bloomfieiji (1812), ('ar. <& M. 537 ; 6 Jur. 224. 

AiiTioicition : — Reid. K. v. Roebuck (IS.'jfi), Dears, & B. 24. 

11.219. — ' -R. V. JONF.S, No. 11,020, atite. 

11.220. — R. V. Hadley (1910), 1 Gr. App. 
Rep. 36, 0. C. A. 

11.221. Misrepresentation of position.] — R. v. 

Dale, No. 11,019, ante. ^ ^ . 

11.222. .] — R. V. WicKHAJVi, No. 11,044, 

ante. 

11.223. .] — R. V. Moiand, No. 11,007, ante. 

11.224. — ^ — ,]— Hamilton v. R., No. 10,984, 
ante. 


11.225. — -.] — R. V. Gardner, No. 11,122, 
ante. 

11.226. — -.] — R. V. Fry, No. 11,072, ante. 

11.227. — -.] — H. went to a shop & ordered 
goods, saying that he had taken a large house in the 
town, & expected his carriage 4fc pair down by the 
railway, & had a large propeHy abroad. Being 
indicted for obtaining the goods by false pretences, 
it was proved that H. was living in lodgings, & was 
so destitute that he could not pay liis bill. But 
nobody knew anything about the carriage 
property : — Held : the indictment charging the 
first, statements as false was sufficiently proved. — 
R. Howartii (1870), 23 L. T. 503 ; 35 J. P. 
184 ; 11 Cox, O. C. 588, C. 0. R. 

11.228. .] — R. V. Baker, No. 11,104, ante. 

11.229. As to age.] — Where a party is indicted 
for obtaining money under false pi’etences, the 
false pretence being that he was a minor, a plea of 
infancy to an action brought against him is not 
receivable as evidence to show either the fact of 
minority, or a guilty knowledge on his part. 

Qu. : whether to establish the fact of sucli 
minority, statements made by prisoner that lie 
was under age are adniis.sible ? — K. v. Waijcer 
(1841), 4 L. T. O. 8. 70 ; 1 Cox, C. C. 99. 

(g) False Accounis. 

11.230. Obtaining more money than due.]— R. v. 

WiTciiELL (1798), 2 East, P. 0. 830. 

Annotation : — Refd. R. v. Eatfleton (1855), Dears. C. C. 515. 

11.231. .]■ — On an indictment for false pre- 

tences, it was proved that prisoner was foreman to 
prosecutor, 6c that it was his duty to keep an 
account of the work done by the men, & to obtain 
at the end of the week a cheque from his master 
for the sum due to the men for wages, & pay them 
accordingly. On the day in question he demanded 
& received a clieque for a larger amount than the 
correct one, alleging that such larger amount was 
due, & he appropriated the balance to his own 
use : — Held : the evidence supported tlie charge. — 
R. V. Leonard (1848), 2 Car. & Kir. 514 ; 1 Den. 
304 ; 11 L. T. O. S. 516 ; 3 Cox, C. C. 284. 
Annotation : — Rsfd. H. v, Oates (1855), Dears. C. O. 459. 


disclose the <;i‘iiiie of fraud. "-R. r. 
t;A.sTIxEDEN (1888), G S. C. ‘235.- — S. AF. 

o. Oumerahip of stock — Reatriation 
on> sale..\ — Accused bought certain 
animals mider a written agreement, 
one of the conditions of which was that 
the property in the animals sold should 
not pass to the purchaser until the full 
purchase price had been paid. Before 
final payment had been made accused, 
knowing that the animals were not his 
property, by representing that they 
were, sold tlie same, & obtained pay- 
ment in money, which he appropriated 
to his own use.: — Held : he was 
rightly convicted of theft of the money 
so obtained by means of false pre- 
tenctis, — V an i>kr Merwe v . 11. (1905), 
T. S. L— S. AF. 

p. Aaaignmerd of chattel — • Chattel 
in poaacaaion of aaaitpwr — Sale hu 

Where prisoner purchased 
& re(;oivcd a cliattlc, & simultaneously 
executed a document by which he pur- 
ported to assign, transfer, & sot over 
the chattel to the vendors by way of 
mtge. for sexmriug tiio unpaid purchase- 
money, & a few days afterwards ob- 
tained money from a third person by 
reprosontiug the chattel as his own, & 
pawning It to tbe Uilrd person : — 
Held : though the document was not 
attested as reciulrod by Chattel IVans- 
fer Act, 1889, s. 49, it was effectual, as 


between the jiarties, to jmss Ihe pro- 
perty hack to the vendors, & prisoner 
had therefore been rightly convicted 
of obtaining money by false proteneeH. 

V. Diub Ido (1897), 15 N. Z. L. K. 
591.— N.Z. 


PART XXXIV. SECT. 16, SUB- 
SECT. 3.— D. ( f ). 

11,221 i. M isrepreaentaiion of poai- 
tum. ] — On the trial of prisoner for ob- 
taining money by false pretences it was 
])roved that the Victorian Racing Club 
rcgist<^red (X’rtein persons as licr^nsed to 
bet on tlie course, & that the club 
had issued a badgt; to the persons so 
licensed, which the prisoner wore. A 
witness who had made a bet with 
prisoner in CMmsequenco of seeing 
])risoner wearing the budge was asked, 
^qiat did you understand from t he 
badge ? The question was objected 
to by prisoner. It was also objected 
that the club minute book from which 
was prepared the register of persons 
licoiised to bet was not admissible te 
prove prisoner was not licensed : — 
Held : the question was properly asked 
& tliat the minute book was adnilssible. 
— R. V. Robinson (1884), 10 V. L. R. 
1.11.— AUS. 

11,2219. .1 — R. V. Robinson 

(1859), 9 L. C. R. 278.— CAN. 


PART XXXIV. SECT. 16, SUB- 
SECT. 3.— D. (g). 

11,230 i. Obtaining 7nore money than 
due. 1 — Deft, was ludJct(5d for obtaining 
money from D. by means of false pre- 
tences that certain persons named did 
work under deft.’s supervision as road 
overseer. 'J’he evidence showed that 
deft., who was foreman in connection 
witli road work, made a return that 
certain persons performed work in liis 
section & under his superintendence. 
The return was in the shape of pay 
rolls verified by a declaration made 
before a magistrate. Deft, presented 
to A., the inspector, orders purporting 
to be signed by persons named in the 
rolls for the amounts due them, whic*h 
A. doelincd to pay. Subsequently A, 
gave two pay rolls with the orders ho 
had received to D., with instructions 
to pay the money to the men who liad 
not been paid if ho was satiatled that 
It was right. A. paid a portion of this 
money to deft, on actmuiit of men 
named in the pay rolls as having 
worked, but who were proved not to 
iiave worked under deft. On a case 
reserved as to whether under the cir- 
cumstances stated deft, could be con- 
victed of tho offence charged : — Held : 
the conviction was right, & the offence 
was sufficiently proved. — R. v. 
Camkron (1890), 23 N. 8. R. 150.— 
CAN. 
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11.232. *.] — An indictment alleged that 
prisoner falsely pretended to A. that he having 
executed a certain lot of work for A. & B., there 
was due payable to him, by A. &; B., for the said 
work, a certain sum, whereas the said sum was not 
due: — Held: indictment was bad, in arrest of 
judgment, for not disclosing any false pretence of 
an existing fact, as it would be supported by 
evidence that prisoner had knowingly overcharged 
in respect of the value of his work. — B. v, Oates 
( 1855), Dears. C. C. 459 ; 24 L. J. M. C. 123 ; 
25 L. T. O. S. 133 ; 19 J. P. 309 ; 1 Jur. N. S. 
429 ; 3 W. K. 402 ; 3 C. L. R. 061 ; 0 Cox, C. C. 
540, 0, C. R. 

11.233. .] — By means of a false wage-sheet 

prisoner obtained from his master a cheque for the 
amount stated. The cheque was informally 
drawn, & refused payment by the bank. Prisoner 
returned it to his master, & the master gave 
another, which jjrisoner cashed, & appropriated 
the difference between what was really due for 
wages & what was falsely stated to be due. 

On an indictment charging prisoner with 
obtaining 8.9. 6d. the actual sum appropriated : — 
JleM : the faLse pretence was a continuing one, 
that the si^cond valuable cheque was obtained 
thereby equally with the lirst. — R. v . Oreathead 
(1878), 38 L. T. 091 ; 42 .1. P. 031 ; 14 Cox, C. C. 
108, C, C. R. 

11.234. Misstatement of disbursements.] — R. v. 

Crosby, No. 10,998, ante, 

11.235. .] — A licensed custom-house agent 

imports certain goods as of a value lower than they 
really bear, paying the duties, before the ymying 
duties chargeable upon such value, delivei>5 to his 
princij)al accurate accounts, containing the exact 
cpiantities imported & duties x)ayable, & obtaiiis 
the amount : — Held : a suOicient fals(‘ ]>retence 
Avithin the statute. — R. v . Chhtstey (1844), 2 
L. T. O. S. 400 ; 8 J. P, 413 ; 1 Cox, C. ('. 239. 

11.236. .J — R. V, Barne.s, No. 9014, anie, 

11.237. .J — It is not larceny, but false pr(‘- 

tences, for a servant, knowing that £1 13.s*. only 
is du(‘ from his masters to the Docks, to represent 
that £3 13.V. is wanted, & to obtain the larger sum 
accordingly, intending to apin' 0 ])riate at the time 
& afterwards actually appropriat ing tlie surjdus.- - 
R. V. Thompson (1802), Le. & Ca. 233 ; 1 New 
Rep. 00; 32 Ti. .1. M. i\ 57; 7 L. T. 393; 20 
,1. P. 822 ; 8 Jur. N. S. 1102 ; 11 W. R. 41 ; 9 
Cox, C. C, 222, C. C. R. 

Anuoiation Consd. H. r. C'cioko (1871). li. P. 1 C’. (.’. H. 

{h) Other Cases, 

11.238. As to amount owing.] — A false pretence, 

to be within 7 8 Ceo. 4, c. 29, s. 53, must be the 

false pretence of an existing fact, <fc if the person 
to whom it is made is defrauded by it, it makes no 
difference that he might have known that the 
pretence was false, or t hat it is not such a pretence 


a,s would be likely to defraud a person of ordinary 
caution. 

Therefore, where A. the secretary of a lodge of 
Odd Fellows, told B., a member of the lodge, that 
he owed the society 13^^. 9d., when in fact B. only 
owed 2,9. 3(Z., A., by this false pretence, obtained 

the money of B. : — Held : this was an obtaining 
of money by false pretences within the said Act. 

The secretary of an unenrolled friendly society, 
whose duty it is to receive the weekly contributions 
of the members, to enter them in a book, & hand 
over the amount to the treasurer, who in his 
turn pays it into a bank in the names of the 
trustees of the society, may be properly described 
as the servant of the trustees in an indictment 
charging him with embezzling sums so received, & 
he cannot be described as Die servant of the 
treasurer. — R. v, Woolley (1850), 3 Car. & Kir, 
98 ; 1 Den. 559 ; T. &; M. 279 ; 4 New Mag. Cas. 
85 ; 4 New 8ess. Cas. 341 ; 19 L. J. M. C. 105 ; 
15 L. T. O. 8. 190 ; 14 J. P. 303 ; 14 Jur. 465 ; 
4 Cox, C. C. 193, C. C. R. 

Annotations : — Distd. R. v. Oaios (1855), 0 Cox, C. C. 540. 

Refd. R. r. Welmaii (1853). 1 W. R. 301. 

11.239. .] — A postman falsely pretended 

that 2,9. was payable on a post letter entrusted to 
him for delivery, whereas, 1.9. only was payable : — 
Held : the offence was complete when he made the 
pretence, therefore tlie absence of any evidence 
to show positively that he did not pay over the 
extra 1,9. to his superior officer, was quite im- 
material to the guilt or innocence of prisoner. — 
R. V . Byrne (1800), 10 Cox, C. C. 309. 

11.240. .] — vS. went to the shop of M., & 

having selected a coat worlli 22^., received it, 
tendered in payment 10s. &> a receipt for 14s. Od. 
which he had obtained for another coat which had 
been a misiii, & returned. The bill being receipted, 
M. not knowing the previous transaction, allownd 
8. to take away the coat, M. believing the bill for 
1 4.9. Od. referred to the same coat, wlioreas in fact 
it. related to a previous iDurcJiase of a different 
coat ; — Held : there was some evidence to sustain 
an indictment/ for obtaining the 22s. coat by false 
pretences. — R. v, 8tp:ei.s (1807), 17 L. T. 000 ; 
32 J. P. 309 ; 10 W. R. 311 ; 11 Cox, C. C. 5, 
C. C. R. 

11.241. As to work done.] — R. v. Airey (1801), 
2 P^asi, 30 ; 102 K. R. 279. 

Amwt(iiio7is : — Refd. R. v. Wickham (1S39), 10 Ad. & El. 

34; R. r. Woolley (1850), T. & M. 279. Mentd. R. r. 

Perrott (1814), 2 M. & 8. 379. 

11.242. .] — R. V , Oates, No. 11,232, ante . 

11.243. .] — R. V. Mills, No. 11,030, ante. 

11.244. As to purchases made.] — R. v. West, 
No. 10,990, ante. 

11.245. As to sick pay due.] — Deft., the secretary 
of a Friendly 8ociety, was charged with having 
obtained by false pretences certain sums belonging 
to the 8ociety. Deft, had obtained such sums of 
money by falsely pret ending that- a certain member 
of the Society was ill entitled to sick relief. 


PART XXXIV. SECT. 16, SUB- 
SECT. 8.— D. (h). 

q. yiuent imertino in Idier repre- 
Hcniatioiis^ — Not aidhorisael by employer A 
— PriHoncr wrote a letter to M. X' Ck). 
under iirntructiong from his employer 
0. who could not write, but without 
C.*8 authority or knowledge inserted 
the false pretence by means of whicli 
lie obtained money from M. & Co. Ck 
signed the lett-er : — Held : prisoner 
was rightly convicted of obtaining 
money by false pretences. — R. v. 
Livinostone (1875), 14 N. B. W. 
S, C. R. 182.-~AUS. 


r. Itejjresentatum as to non-existent 
company.] — On an Indietment for 
obtaining money by false pretences, 
it was proved that prisoner obtained 
^20 from 1*. by representing tlrst, that 
he was selling P. a share in an existing 
registered co., & secondly, that a cer- 
tain firm of engineers of whose business 
capacity 1*. held a good opinion, had 
taken ten shares in the co. No co. of 
the name given was in existence or 
had been registered. The statements 
were false, & P. took & paid for the 
shares on the belief that i.hey were 
true : — HeM : the first representation 
was a false pretence, & prisoner was 


rightly convicted. — R. r. Pkauck, 
[1904] 8. R. Q. 243.*— AUS. 

s. As to railway Hehct.] — R. v. 
Abrahams (1880), 24 L. C. J. 325 ; 

Q. R. 1 Q. B. 120.—CAN. 

t. Representation as to wedding .] — 
A person hiring certain property for 
use at a wedding, paying a portion of 
the hire, & giving a written promise 
t/O pay the balance of the hire, & to 
restore the propert>y after the wedding, 
he being well aware that there was to 
be no wedding, when he got the 
property, to apply for its attachment 
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Deft^ was found guilty. — R. t\ Richajrds (1882), j 
Diproso Gammon, 268. 

.] — B. Vn Tayix>r, No. 11,014, 

ante. 

11^7. As to toBUmoiit of ooBdttton for roo^ 
Of monty dote]— B. v. Brou, No. 10,990, awfe, 
ll,24iS« As fo seourtl; lor loan.] — K. t?, Biirgon, 
No. 10,096, onfo. 

114^* As to longth of a loaso.] — B. t?. Grxjby A 

ViNER (1845), 5 L, T. O. S. 538 ; 1 CJox, 0. C. 249. 

11,250. As to validity of Insurance policy.] — P., 

an agent of a life assurance company, received 
from y. the premium for the year 1883 to 1884, on 
a policy effected by V. with the company in 1881, 
but, instead of giving V. the official receipt, gave 
him an informal receipt, appropriated the money 
& returned the official receipt to the company, who 
treated the policy as lapsed. On Apr. 7, 1884, 
P., called on Y. for the premium for the year 
1884 to 1885. V. being then unable to pay, P. 
called again on Apr. 21, the days of grace allowed 
by the policy having to the knowledge of V. 
expired on Apr. 15, & told V. that payment on that 
day “ would be effectual,” & V. understood that 
P. was to ‘‘ apply to the company to let the policy 
go on.” The company were in the liabit of 
allowing lapsed policies to be revived, upon the 
payment of overdue premiums ; A upon the 
representations thus made by P., V. paid him a 
sum of money. Upon a case reserved at tlie trial 
of an indictment which cliarged 1*. with having 
obtained this sum of money by false i)retcnccs : — 
Held : by the majority of the ct., that P.’s conduct 
on Apr. 7 & 21, amounted to a representation that 
the policy had not lapsed nor become void, & he 
had authority to say that the payment on the 21st 
would keep the policy alive for another year, A 
there was, therefore, sufficient evidence to sup- 
port the conviction. — K. r. Powell (1884), 54 
L. J. M. 0. 26 ; 51 L. T. 71.3 ; 49 J. 1\ 183 ; 1 
T. L. K. 181 ; 15 Cox, V. 0. 568, C. 0. K. 

11.251. As to treaty of marriage.] - Anon. (1773), 
Lofft, 146 ; 98 E. R. 579. 

11.252. As to ability to marry.] — Prisoner, a 
married man, whose wife was then living, made 
proposals of marriage to a single woman, who was 
possessed of a small private fortune ; his proposals 
were accepted, A it was agreed they should be 
married. The match was afterwards broken off 
in consequence of the lady insisting upon having 
all her fortune settled on herself, wliich was 
objected to on the part of prisoner. Prisoner 
afterwards said to the lady, that she liad made 
him a promise of marriage in the presence of 
witnesses, which she h/id broken, A therefore he 
should bring an action against her for a breach of 
promi.se of marriage, A demanded the sum of 
£250 by way of damages. Under these circum- 
stances prisoner was indicted for obtaining money 
under false pretences, by representing himself 
to be a man capable of contracting marriage with 
prosecutrix : — Held : the facts amounted to false 
pretences within the statute. — R. v. Copeland 


(1842), Car. A M. 616 sitb nom. R, v, 
0 J. P, 507. 


AnnokUioM: — Beld. IL r. Roebuck (1856), 25 L T M r 
101 ; II. GUofi (1865). 10 Cox, O. 0. 44. ^ * 


11»25S. 


^ ^ 4 J. A _ I ,074, ante, 

V. Jones, No. 


10 , 992 , ante. 

11,866. Of prooojs.]— E. v. Taylor 

A Boykbs, No. 11 , 214 , ante. 


E, Continuing Pretences, 

11,256. Conneotion of earlier false statement with 
obtaining of property.]— -Prisoner called on prose- 
cutrix A asked her to subscribe to a burial club, 
which he said was a strong club, & respectable, 
& had £7,000 in the bank. She, however, declined, 
A month afterwards he called again for the same 
purpose, & stiU said that the club was strong 
& respectable, but he did not repeat the state- 
ment respecting the £7,000 in the bank. On this 
second occasion she consented to become a 
member, A paid him threepence for admission. 
The statement respecting the account of money 
in the bank was false : — Held : on an indictment 
against prisoner for obtaining the threepence 
by false pretences, the jury were at liberty to 
connect together as one continuing repr(‘sentation 
the statements made at the two interviews, A to 
convict prisoner if they thought prosecutrix was 
influenced to part with her money by means of 
the representation respecting the £7,000 which 
prisoner liad .stated the chib U) possess in the bank. 

To support an indictment for false pretences, 
there must be a knowingly false statement of a 
supposed bygone or existing fact, made with 
intent to defraud, A an obtaining of the money by 
means of that representation (.Iervis, ('..!.). — 
R. r. Welman (1853), Dears. (’. 188; 22 

L, J. M. V. 118 ; 17 J. P. 311 ; 17 Jur. 421 ; 1 
VV. R. 361 ; 1 U. L. R. 201 ; 6 Cox, C. C, 153, 
C, C. R. 

11.257. “.] — R. V. Martin, No. 10,991, ante. 

11.258. “.] — R. V, Grp:atiiead, No. 11,233, 
ante. 

11.259. .] — R. V. Moketon, No. 1 1 ,053, ante. 


Sub-sect. 4. — Intent to defraud. 

11.260. How negatived — Innocent object of pre- 
tence.] — A pretence to a jiarish officer, £is an 
excuse for not working, that the party has not 
clothes, when he really has, though it induce the 
officer to give him clothes, is not obtaining goods 
by false pretences within 30 Geo. 2, c. 24. — R. v, 
Wakeling (1823), Russ. A Ry. 504, G. C. R, 
Annotation : — Refd. R. V. CTosblcy (1837), 2 Lew. C. C. 1G4. 

11.261. .] — On an indictment for ob- 

taining money by false pretences, if it Is consistent 
with the evidence for the prosecution that the 
object of the false pretence was something else 
than the obtaining of the money, the charge will 


in a civil suit in respect of an alleged 
claim, is guilty of cheating. — R. v. 
Kadir Bux (1871), 3 N. VV. 16.—- 

IND. 

11,248 i. As to security for loan.] — A. 
having faluely pretended to one J. that 
he had gone aecurity for one M., at the 
loan fund of J., in the sum £5 ; that 
M. had paid but one instalment, & 


that he. A., had to pay the amount ; 
that he had processed M. to the 
quarter-sessions, hut that M.. having 
fled the country, he did not take out 
a decree against him ; but having 
hoard that M. had returned to the 
country, he seized a cow, the property 
of the said M., for the amount of his 
security, pi*otendlng he had a decree ; 
that M. gave ui) the cow to him for 


£4 5s., but that ho was short of Is. (id, 
to make up the entire amount, & begged 
J. to let him have the sum of 7«. 6a., & 
thereby obtained 7s. 6d. from J. : — 
Held; an indictment luider 9 Goo. 4, 
c. 55, 8. 46, might be sustained against 
A., for obtaining money by means of 
such false pretences. — R. v. Si'kwaut 
( 1842), 2 Craw. A D. 409.— IR. 
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not be sustainable.— R. v. Stone (1858), 1 P. & P. 
31 1» 

11 >262. Innocent agent.] — R. v. Heartsch 

(1911), 0 Cr. App. Rep. 271, C. 0. A. 

11.263. Claim of right.] — A. owed B. a debt, 

of which B. could not get pa^pinent. C., a servant 
of B., went to A.’s wife « obtained two sacks of 
malt of her, saying that B. had bought them of A. 
C. knew this to be false, but took tne malt to B., 
his master, to enable him to pay himself the debt : 
— Held : if C. did not intend to defraud A., but 
merely to put it into his master’s power to compel 
A. to pay him a just debt, 0. ought not to be con- 
victed of obtaining the malt by false pretences. — 
R. V. Williams (1836), 7 C. & P. 354. 

Annotaiions II. v. Hamilton (1845), 1 Cox, C. C. 

244 ; R. V. Strickland (1850), 14 J. P. 784. 

11.264. — — Not by mere intention to pay or 
repay.] — A reiteration by deft, of the false pretence 
alleged, made at a time subsequently to the 
obtaining of the money, & to other persons than 
to prosecutor, may be proved in evidence. 

Where by the assumption of a false cViaracter 
money has been fraudulently obtained, deft, may 
be convicted, although the object with which the 
character was originally adopted had no con- 
nection whatever with the one stated in the 
indictment. 

Semble : for the purpo.se of a conviction on an 
indictment for obtaining money under false 
pretences, it is not necessary for the jury to believe 
that deft, did int end ultimately t o clieat A defraud 
prosecutor. — R. i\ Hamilton (1845), 1 Cox, C. C. 
214. 

11.265. .] — On an indictment charging 

prisoner with obtaining goods by certain false 
pretences, the jury found that prisoner did obtain 
the goods by means of the false pretences, but 
that lie intended to pay for them when it should 
be in his power to do so, a verdict of guilty was 
entered : — Held : prisoner was properly con- 
victed.— K. V, Naylor (ISOf)), L. II. 1 C. C. R. 41 
35 L. .1. M. C. 61 ; 13 L. T. 381 ; 30 J. P. 6 ; 1 ; 
Jur. N. S. 910 ; 14 W. R. 58 ; 10 Cox, C. (’. 149, 
C. C. R. 

Annotation : — Refd. R. v. Gray (1891) 17 Cox, C. C. 299. 

11.266. Reasonable belief in ability to 

pay or repay.] — Prosecutor agreed to sell a mare, 
wari*anted sound, to prisoner for £20 lO.s. Prisoner 
came & took the mare away on Thursday, giving 
a banker’s clieque for the price, which, at the 
request of prisoner, prosecutor agreed not to cash 
until Saturday. Prosecutor, however, paid this 
cheque to his bankers on the same Thursday ; 
tliey returned it him on the Saturday indorsed 
“ no account.” It was proved that prisoner had 
no effects at the bank on which the cheque was 
drawn on the Saturday, or on any day for a long 
time iiroviously. For prisoner, B., a witness, 
proved that ho had requested prisoner to buy a 
horse for him (B.), that prisoner had told B. 
that he tliought that he knew of a mare that- would 
suit, A asked B. for a cheque, which B. did not 
give, as he had not his cheque-book with him ; 
that prisoner, on the Monday after the said 


Saturday, told B. that he had bought a horse for 
him for £20 10s. ; & that B. sent a cheque to him 
on the following day for the amount. On the 
Wednesday the mare wag sent back to prosecutor, 
with a veterinary certificate that she was not 
sound, a summons against prisoner having been 
taken out by prosecutor & left at prisoner’s house 
on the previous Monday. At the close of the 
evidence prisoner’s counsel contended that prisoner 
ought to be acquitted, first, because prosecutor, 
having broken the contract, the charge for false 

E retences could not be maintained ; secondly, 
ecause there was no false pretence of an existing 
fact, as prisoner did not allege that he had funds 
at his bank at the time he drew the cheque ; 
thirdly, because, upon B.’s evidence, prisoner had 
reasonable cause to believe that the cheque would 
be paid on the Saturday. The ct. overruled the 
objections, & directed the jury that if they 
believed that prisoner knew that he had no funds 
at the bank at the time he gave the cheque, & 
that prosecutor had parted with the mare upon the 
belief that the cheque was a good & valid one, they 
must find prisoner guilty; — Held: the dhection 
to the jury was wrong, & the case ought not to 
have been left- to them, & the conviction ought to 
be quashed.— R. v. Walne (1870), 23 L. T. 748 ; 
35 .T. r. 185 ; 11 Cox, C. C. 647, C. C. R. 

11,267. .] —If a man makes state- 

ments of fact which he knows to be untrue, & 
makes them for the purpose of inducing x^ersons 
to deposit witli him money whicli he knows they 
would not deposit but for their belief in the truth 
of those statements, if he intends to use the 
money so obtained for purposes different from 
' tliose for which he knows the depositors under- 
i stand from his statements that he intends to use 
it, he has an int/ont to defraud, although he may 
intend to repay the money if he can, A although 
he may honestly believe, <fc even liave good reason 
to believe, that lie will be able to repay it. — R, v. 
Carpenter (1911), 76 J. P. 158; 22 Cox, C. C. 
618. 

Anmitaiion : — CoDsd. R. v. Parker & Bulteel (1915), 25 Cox, 
C. C. 145. 

11,268. Form of verdict.] — Upon an 

indictment for obtaining food & money by means 
of false pretences, the false pretence alleged being 
that x:)risoner was a bank clerk & received his 
salary once a fortnight the jury found the following 
verdict : ” Cuilty of obtaining food & money 

under false pretences. But whether there was 
any intent to defraud, the jury consider tliere is 
not sufficient evidence, & therefore strongly 
recommend prisoner to mercy.” The Recorder, 
before whom the trial took j^lace, accepted the 
verdict as being a verdict of guilty upon the 
authority of R. v. Naylor, No. 11,265, ante, where 
it was held that the crime of obtaining goods by 
false pretences is conqilete, althougli, at the time 
when prisoner made the pretence <fc obtained the 
goods, he intended to pay for them when it should 
be in his power to do so. Upon a case reserved, 
it was argued in support of the conviction that the 
verdict was separable, the latter portion of it 


PART XXXIV. SECT. 16, SUB-SECT. 4. 

11,264 i. Tlow neuatived — Not by mere 
intention to nay or repay. v, 
Mahtki. (1910), 27 Gun. Criin. Cas. 
310.— CAN. 

a. .{{lent fraudulpUly acting 

— i^rincipal {lenuinely eiditlcd.] — Doft. 
was indicted for obtaining by false 
pi*etonoos from M. an order for the 
payment of $800.09, the property of 


V., with intent to defraud. It appeared 
that a suit was pending in Chancery, 
in wliieh deft., who was a soli*., but 
liad been struck off the rolls, was 
acting for Deft, procured V., his 
clerk, to write a praecipe in the name 
of G., who had acted ns counsel on 
deft.’s instructions, for $806.09 of the 
moneys standing to the credit of the 
cause, & to sign O.’s name to it. V. 
loft it with M., the accountant in 


Cliancery, who prepared a cheque 
T)ayable or order. Deft, then got H., 
a solr., to got tiie cheque from the 
accountant & sign G.’s name to the 
receipt, on which H. handed the 
cheque to deft., who got P. to indorse 
it, Sc paid 1*. $400, keeping the rest 
for costs : — Held : deft, was rightly 
convicted, for he obtained the cheque 
from the accountant by fraud & for- 
gery, & with intent to defraud him 
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Sect, 10. — Obtaining by false 'pretences : S'ub-secta, 
4, Oc&O, 

being merely the reasons given by the jury for 
their recommendation ; & that, if it was not 

separal?le, inasmucli as the falsity of the pretence 
alleged must of necessity have been known to 
prisoner, the only possible meaning wliich could be 
given to the latter portion of the verdict was that 
the jury considered that at the time prisoner 
obtained the food & money he intended at some 
future time to pay for the food & repay the money : 
— Held : the verdict was not separable ; & 
inasmuch as the latter portion of it negatived the 
intent to defraud without proof of which the 
pi*evious portion of the verdict could not have been 
found, the conviction could not be suppoi-ted. — 
R. V . Gray (1801), 7 T. L. R. 477 ; 17 Cox, 0. C. 
200, C. O. R. 

Annotaiiofv : — Refd. It. v. Fairbrotlicr (1908), 1 Cr. App. 

Rep. 233. 

11.269. Not by mere offer to return money.] 

— Applt. was convicted of obtaining money by 
false pretences. He liad carried on a business of 
advertising in newspapers that persons could earn 
from 2s. to IOa*. a day in tlieir spare time. On 
receiving answere to those advertisenumts he sent 
out circulars explaining the conditions of the 
employment offered, saying tliat each applt. 
must deposit 2s, before beginning the work. The 
employment which was offered to those making 
the deposit coiisisted in trying to induce people 
to buy stylographic pens or other goods to be 
supplied by applt. After receiving applns. applt. 
sent a post-card to each applt. that if he wiis dis- 
satisfied he need only write say so, & applt. 
would return the deposit. A number of people 
demanded back tlieir deposit.s & received them, 
but the majority, finding that they had been 
tricked, did not apply at all. It was contended 
on behalf of applt. that, as he had offered to return 
the deposit to any one asking for it, no offence 
had been committed : — Held : there was ami)le 
evidence to support the conviction. — R. v, 
Paynter (1908), 25 T. L. R. 191 ; 1 Vv . App. Rep. 
253, C. C. A. 

11.270. Not by fact that something of value 

is given.] — R. r. Newtom & Renne'it, No, 11,319, 
2 ) 0 st. 

11.271. Original object not fraudulent.] —R. v. 

Hamilton, No. 11,204, ante. 

11.272. As to part of sum obtained.] — R. v. 

Leonard, No. 11,231, ante. 

11.273. Presumption of intent.] — An attempt to 
sell a thing obtained by a false j)retence raises a 
presumption of an intent, to defraud, — R. v. 
Crook (1910), 4 Cr. App. Rep. 00, C. C. A. 

11.274. .] — R. V, Ferguson, No. 11,032, 

ante. 


11.275. .] — R. V . Whitmore (1911), -10 
Cr. App. Rep. 204, 0. C. A. 

11.276. .] — Where any valuable thing is 

obtained by false pi*etences, prirnd facie there is an 
intent to defraud. — R. v. Hammerson (1914), 10 
Cr. App. Rep. 121, G. C. A. 

11.277. .] — On an indictment for obtaining 

by false pretences, it is not always essential that 
the jury should be direcUid in so many words that 
there must be an intent to defraud. — R. v. Carr 
(1910), 12 Cr. App. Rep. 140, C. C. A. 


Sub-sect. 5. — Knowledge of Falsity. 

11.278. Must exist at time false pretence is made.] 

— R. V . Hutt (1912), 8 Cr. App. Rep. 51, C. C. A. 

11.279. Must be proved.] — R. v. Osborne (1840), 
7 L. T. O. S. 393. 

11.280. .] — On an indictment for obtaining 

money by false pi*etences, which was alli'ged to 
have been by sending a certain false return of 
fees to tlie Comr. of the Treasury: — Held: 
the false was, if false & fraiidulent, 

“ False pretence ’’ within the statute. 

, You must be satisfied that prisoner sent in 
! the return as a return of all his f<*es emoluments 
i as registrar, knowing it to be falsc‘, with intent 
I to deceive cSt defraud the Conn's. (Coleridge, ,1.). 
— R. r. Cooke (1858), 1 F. A F. Ot. 

Amu>tatiom : — Mentd. II. v. Cooper ClS7r>), 45 L. J. M. C. 
15 ; H. V . Ilolmos (1883), 12 Q. B. J). 23. 

11.281. .] — On a charge of false pretences, 

guilty knowledge must be proved beyond reirson- 
able doubt. — R. v. Dunleavy (1908), 73 J. V. 
50 ; 1 Cr. App. Rep. 240, C. C. A. 

11.282. .] — R. V . Heartsch, No. 11,262, 

ante. 

11.283. Pretence made by accomplice.] — R. 

V . Graham (1923), 17 (h. Ai)p. R(?p. 92, i ). C. A. 

11.284. What amounts to.] — lie I'inter, No. 

I 11,105, a}itc. 


8ub-.se(t. 0. — Evidence and Proof. 

A. In General. 

11.285. Fabe pretence in letter -Parol evidence 
where letter lost.] — R. v. Chadwick, No. 11,109, 

ante. 

11.286. Deed of partnership — Parol evidence of 
' false pretence.] — A. was indicted for obtaining 

£200, by falsely i)retonding that he had obtmned 
from Lord 8. the appointment of emigration agent 
at P., wliiclj was worth £000 a year ; & that for 
£200 he would give prosecutor one-third of the 
agentsliip. Prosecutor i>roved tliat he gave the 


& ho was not the loss grnllty becaiiso P. 
was entitled to the money, Sc there was 
no Huffloient proof of intent to defraud 
P. — H. V Parkinson (1877), 41 

U. C. II. 345.— CAN. 

b. Mere iideni to deceive dis- 
tinauished .] — An intent to dcfmud 
means an intent to deceive in such a 
manner as to expose any person to loss 
or the risk of loss. An int.ent to 
defraud imputes njore than an Intent 
to deceive, which latter is not in itself 
criminal.— U. v. Fibling (1904), 18 
K. D. C. 11.— S. AF. 

PART XXXIV. SECT. 16, SUB-SECT. 6. 

o. Must he proved.] —Vri&oiiov was 
convicted for obtaininijr money & goods ' 


by means of a valueless cheque which 
purported to be drawn by G. : — Held : | 
ovidt^nee was wrongly a^lmitted to | 
show the state of G.’s occoimt at the 
bank without ftrst connccUiig prisoner 
with knowledge of such ticcouut. — II. 

V . Doylk (1875), 13 N. H. W. S. C. R. 
259.— AUS. 

d. .] — R. V . Bhownk (1909), 

14 Can. Crim. Cas. 247. — CAN. 

e. .] — A ropresentation by a 

Kafhr witch doctor that ho could, by 
throwing bones, tell the cause of a 
native’s illness, whereby ho obtained 
money, in the absence of evidence to 
show that the Kaffir did not believe 
In his represontatioxi, is not so palpably 


unfounded & absurd as to lead to the 
conclusion that the person making it 
must have known it to bo untrue, & so 
was acting fraudulently in making it. — 

R. V . MA8IM.INIE (1904), T. 8. 560. — 

S. AF. 

PART XXXIV. SECT. 16, SUB- 
SECT. 6.— A. 

f. Vrodiu'tion of eUyeuraent.] — 'The 
basis of a charge being Liise pretence. 
Sc that false pretoru^o being obtained in 
a written document, unless a founda- 
tion be laid by secondary evidence to 
make out a prirnd facie case, the docu- 
ment lUelf must be produced . — Ha 
Johnston (1907), 13 B, C. R. 209, — 
CAN. 
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money on this pretence, which was false ; but tliat, 
before ho parted with his money, deft, prevailed 
on him to execute a deed of co-partnership with 
mm, in which the consideration was stated to be 
1200, & in wliich nothing was said of the agentship, 
or how it was obtained : — Held : the putting in 
of tliis deed on the part of the prosecution did not 
exclude the parol evidence of the faLse pretences ; 

if the deed was a part of deft.’s scheme to effect 
the fraud, deft, should be found guilty. — li. r. 
Adamson (1843), i Car. & Kir. 192 ; 2 Mood. O. C. 

C. 0. R. 

AnmAcUiona R. v. Konrick (1843), 5 Q. B. 49. 

Mentd. R. V. Burgou (1850), Dears. & B. 11 ; 11. v, 

Roebuck (1856), Dears. & B. 24. 

11,28’?. Terms of letter — Opinion of prosecutor 
as to meaning.] — R. r. King, No. 11,030, ante, 

11.288. Terms of document — Interpretation a 
question for jury.] — R. v, Rosenbon, No. 11,034, 
ante, 

11.289. Pretence made to agent — Evidence of 
letter communicating pretence to principal.] — 

Wiiero a false pretence or misrepresentation is 
mad(i to an agent to be foi-wai’ded to the principal, 
the writing communicating the statement to th(‘. 
latter is admissible in evidence against deft. — R. 
V, Kibher (1910), ,5 Cr. App. Rep. 174, C. O. A. 

11.290. Selling goods subject to bill of sale - Onus 
of proof as to authority to sell.] — R. v. Sampson, 
No. 11,100, ante, 

11.291. Evidence for defence —To rebut allegation 
as to bogus business.] — R. v, Sagak, No. 11,198, 
ante, 

11.292. Where two jointly charged — Concert 
must be strictly proved.] On a joint indict ment for 
obtaining by false pretences, the acting in concert 
of co-defts. must be stj’itdly pro van! . A n accidental 
misrei)resontation to th<* jury beaiing on that 
point may be a ground for quasluiig a conviction. — 
R, V. .Johnson (1910), 0 Or. App. Rep. 82, 0. 0. A. 

11.293. .] — R. V, OiiAHAM, No. 11,283, 

a)Ue. 

11.294. Subsequent reiteration of pretence to 
others.]— R. v. Hamilton, No. 11,204, ante. 

Evidence of other acts.]— >SVc Part XII., Sect. 1, 
sub-sect. 2, B. {h) viii., ante, 

B, Proof of Fah'ity, 

11.295. False pretence must be proved as laid.] 

— An indictment for obtaining money by false 
pretences, stated that deft, pretended he had paid 
a sum of money into the Bank of England. It 
appt*ared that he said generally, the money had 
been paid into the Bank of England Held : a 
fatal variance. — R. v, ElEwSTOW (1808), 1 Camp. 494. 

Annotations : — Refd. H. o. Kcaley (1851), 5 Cox, C. C. 193 ; 

U. r. Hewffill (1854), Dears. C. C. 315. 

11.296. .] — On an indictment for obtaining 

money under false pretences, the pretence must 
be strictly proved as laid. Thus, where part of 
the pretence alleged was, that a certain family 
lived at S., the evidence was, that they were 
stated to be residing two miles from that place : — 
Held : a fatal variance. — R. v, Henry <& Ward 
( 1844), 4 L. T. O. S. 50 ; 1 Cox, C. O. 101. 

11.297. — — .] — In an indictment for obtaining 

money by false pretences, the pretenc(^ alleged was 
that deft, had, on behalf of prosecutrix, starved a 
certain order of affiliation on A. ^ that he was 
entitled to receive for serving the order tln^ sum 
of : — Held: (1) this averment was not sup- 

ported by proof that deft, said that he had been 
with the order to serve A. & left it with the land- 
lady where A. lodged, he being out, etc. ; & (2) 


this was not an amendable variance within 
Criminal Procedure Act (c. 100), s, 1. — R. v, 
Bailey (1852), 19 L. T. O. S. 11 ; 6 Cox, C. C. 29. 

11.298. .] — ^R. V, Butcher, No. 11,204, ante, 

11.299. .] — R. V, Hunt, No. 9857, ante, 

11.300. .] — R. V, Bulmer, No. 11,023, ante, 

11.301. .] — R. V, Finch, No. 11,027, ante, 

11.302. .] — The direction as to a false pre- 
tence alleged must be precise. — R. v. Heath (1912), 
7 Cr, App. Rep. 247, C. C. A. 

11.303. .] — R. V, Wilson (alias Whitting- 

dale) (1913), 9 Cr. App. Rei^. 124, C. C. A. 

11.304. Power of amendment.] — Au indict- 

ment against A. & B., for false pretences alleged 
that defts. falsely pretended to W. that a certain 
vessel, called The Castenet, then was in Penarth 
Road — meaning a certain j^art of the Bristol 
Channel — & that A. then was the master, & B. 
then was the mate of the vessel, &; that they 
wanted £3 to pay for the pilotage of the vessel ; 
whereas, in truth & in fact, a certain vessel called 
The Castenet, was not then in Penarth Road, & 
whereas A. was not then master, & B. was not 
then mate, of such vessel : — Held : the negative 
of the pretence that defts. were respectively the 
master mate of a vessel was sufficiently shown 
by proof that no vessel liad arrived in the poH, or 
had been lieard of, answering defts.’ description ; 
the prekmce set out having been accompanied by a 
statement by defts. that they expected the vessel 
in three days. 

No evidence having been given that defts. called 
the alleged vessel by any name. Semhle : the ct, 
had power, under Criminal Procedure Act (c. 100), 
s. 1, to amend the indictment, by striking out the 
words “ called Tlio Castenet.” — R. v, Baroisse 
(1852), 5 Cox, C. C. 559. 

See, now, Indictments Act, 1915, c. 90. 

11.305. — Rejection of surplusage.]— An indict- 
ment charging an attempt to obtain goods from 
A., & others (partners in trade), by false pretences 
made to A. & otliers, is supported by proof of 
false pretences to A. alone. — 11. v, Kealey (1851), 
2 Den. 68 ; T. & M. 404 ; 4 New Sess. Cas. 620 ; 
20 L. J. M. C. 57 ; 15 J, P. 68 ; 15 Jtu\ 230 ; 5 
Cox, C, C. 193, C. C. R. 

11.306. Document as evidence of false pretence 

laid.] — R. Dent, No. 11,011, ante. 

11.307. .] — R. V, Hewgill, No. 11,039, ante, 

11.308. .] — Prisoners, having a cart-load of 

soot to deliver, took the cart to be weighed with a 
quantity of heavy rubbish under the soot. The 
attendant at the public weighing-machine gave 
thcjn a ticket describing the weight of the load in 
the cart. Prisoners, after removing the rubbish, 
delivered the soot to prosecutor, pretending that 
the soot was more in quantity tlian it really was, 
& that it was of the weight described in the weigh- 
ing-ticket, & they produced the ticket to prosecutor 
to vouch for tile correctness of the alleged weight ; 
& tlu'y thereby obtained from prosecutor the price 
for the supposed quantity of soot: — Held: an 
indictment, charging that prisoners obtained 
money of prosecutor by falsely pretending to him 
that the soot was of such a weight, whereas, in 
fact, it was not/ of that weight, but of a less weight, 
as prisoners W(41 know, was supported by the proof 
of the above facts, & it was not necessary in the 
iudictmejit to allude to the ticket, as what passed 
respecting Hie ticket was merely matter of evi- 
dence. — ^R. i\ Lee (1864), Le. & Ca. 418 ; 33 L, J. 
M. C. 129 ; 10 L. T. 348 ; 28 J. P. 342 ; 12 W. R. 
750 ; 9 Cox, C. C. 460, C. C. R. 

11.309. .] — Upon an indictment alleging 
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Sect. 10. — Obtaining by false pretences ; Sub-sect. 

0, sub-sect. 7. Sect. 17.] 

that prisoner obtained a coat by falsely pretending 
that a bill of parcels of a coat of "the value of 14.9. Od. 
of which 4^. 6d. had been paid on account, was a 
bill of pai’cels of another coat of the value of 22s. , 
which prisoner had had made to measure & that 
10.9. only was due, it was proved that prisoner’s 
wife had selected the 14.9. Od. coat for him at 
pi'osecutor’s shop, subject to its fitting on his 
calling to try it on, & had paid 4s. Od. on account, 
for which she received a bill of parcels giving 
credit for that amount. On prisoner calling to try 
on the coat it was found to be too small, & he was 
then measured for one which he ordered to be made 
to cost 22s. y & on the day named for trying on that 
coat he called, & the coat was fitted on by prose- 
cutor, who had not been present on the former 
occasion ; & the case stated that prisoner, on the 
coat being given to him, handed lOs. the bill of 
parcels for the 14.9. 6d. coat, saying there is 10.9. 
to pay, which bill prosecutor handed to lus 
daughter to examine, upon that prisoner put 
the coat under his arm, & after tlie bill of parcels 
referred to had been lianded to liim with a receipt, 
went away. Prosecutor stated, that, believing 
the bill of parcels to be a genuine bill, <fc that it 
referred to the 22.9. coat, he parted with that coat 
on payment of the 10^>'. which otherwise he should 
not have done {—-Held : thei’e was evidence to go 
to the jury, the conviction was right. — R. v. 
Steels (1807), 17 L. T. 060 ; 82 .T. P. 309 ; 10 
W, K. 341 ; 11 Cox, C. V. 5, C. C. K. 

11.310. Pretences may be distributive.] — R. v. 
(^OLUcci (1801), 3 F. & F. 104. 

11.311. Pretences need not all be proved.]— Upon 
an indictment for obtaining money und(‘r false 
pretences, it is not necessary to prove the whole of 
the pretence charged, proof of part of the pretence 
& that the money was obtained by such part is 
sullicient. — R. r. Hill (1811), Russ. & Ry. 190, 
C. C. R. 

Annotation : — Mentd. O’Connell r. II. (1844), 11 Cl. & Fin. 155. 

11.312. .] — In an indictment for obtaining 

money or goods under false pretences, proof of 
any one of the false pretences will sustain the 
indictment, provided it appear that the money or 
goods were obtained in consequence of that one 
pretence. — B renning v. Stevens (1820), 5 L. J. 
O. S. K. B. 48. 

11.313. .] — R. V. Lin(’E, No. 11,011, ante. 

11.314. Unless inseparable.] — R. v. Wick- 

ham, No. 11,044, ante. 

11.315. What evidence sufficient.] — R. v. 

Baroisse, No. 11,304, ante, 

11.316. — .]— R. V. Burnsides, No. 11,203, 
ante, 

11.317. .} — R. r. llowARTH, No. 1 1 ,221, ante. 

11.318. .] — R. V. Powell, No. 11,250, ante. 

11.319. -.] — On a charge of obtaining money 
by false pretences, the question whether evidence 
as to the value of the property, in respect of which 


false pretences are made, is or is not material to the 
charge must be decided according to the circum- 
stances of each case ; the general test to be applied 
is whether prosecutor was induced by deceit to 
act to his injury. 

The fact that something of value was given in 
exchange for money obtained by false pretences 
does not necessarily negative an intent to defraud. 
— R. V. Newton & Bennett (1913), 109 L. T. 
747 ; 23 Cox, 0. C. 009 ; st^b 7iom. R. v. Bennett, 
R. V. Newton, 9 Or. App. Rep. 140 ; 77 J. P. Jo. 
508, C. C. A. 

11.320. Proof as to age — Evidence of plea of 
infancy.] — R. v. Walker, No. 11,229, ante. 

11.321. Attorney’s qualification — Onus of proof.] 

— Prisoner was indicted for obtaining money by 
falsely pretending that he was a certificated attor- 
ney : — Held : it was for the prosecution tu prove 
that prisoner had not taken out a certificate. — R. 
V. Ward (1849), 13 J. P. 237. 

11.322. Law list.] — Solicitors Act, 1800 

(c. 127), makes the “ Law List” evidence, shifts 
the burden of proving its inaccuracy from the 
prosecution to prisoner.— R. v, Wenham (1800), 
10 Cox, 0. C. 222. 

11.323. Proof as to bank stopping payment.] — 

R. V. Smith, No. 11,100, ante. 

11.324. .] — R. V. Howey, No. 11,170, a7ite. 


Sub-sect. 7. — Indictment. 

See Indictments Act, 1915 (c. 90). 

11.325. False pretences must be set out sufllcl- 
ently.J — In an indictment for obt aining money by 
false pretences it is necessary to specify the pre- 
tence. — R. IK James (1784), Cald. Mag. Cas. 458. 

Annotation : — Mentd. R. v. llowlandn (1851), 21 L. J. M. C. 
81. 

11.326. .] — Young v. R., No. 10,937, ayde. 

11.327. .] — An indictment for a fraud in 

obtaining money under false pretences must state 
what the false pretences were by which the fraud 
was effected. — R. v. Mason (1788), 1 Leach, 487 ; 
2 Term Rep. 581 ; 100 E. R. 312. 

Annotations: — Consd. IL r. Hunter (1796), 2 Leach, 624 ; 
11. r. Perrott (1814), 2 M. & S. 379. Dbtd. K. r. GoldHinith 
(1873), L. H. 2 C.V. U. 74. Consd. White v. K. (1876), 13 
Cox,(J. C. 318. Refd. II. V. Tomkins (1807), 8 East, 180 ; 
Heymaun v. R. (1873), L. R. 8 Q. B. 102. Mentd. O’Con- 
nell V. R. (1844), 11 Cl. & Fin. 155 ; P. v. Duffy (1849), 4 
Cox, C. C. 294 ; Bmdlaugli v. R. (1878), 3 Q. B. D. 607. 

11.328. .] — R. V. Mowatt, No. 11,128, ante. 

11.329. .] — R. V. Oates, No. 11,232, ante. 

11.330. .] — R. V. Jarman, No. 11,171, ante. 

—.] — R. V. llENSiiAW & Clark, No. 

11,090, ante. 

11.332. Not necessary to set out exact 
words.] — R. V. Scott (1832), 2 Russell on Crimes 
& Misdemeanours, 0th ed. 532. 

11.333. False pretence contained in docu- 

ment — Not necessary to set out document.] - R. v. 
CouLSON &> Rusting, No. 11,159, ante. 


PART XXXIV. SECT. 16, SUB-SECT. 7. 

g. Sufficiency of.] — R. v. Davis 
(1859), 18 U. C. R. 180.— CAN. 

h. Musi conclude “ contra formant 
statuti .**] — All indictiiKiiit for obtaining 
jjjonoy under false jnetcnces must 
conclude contra for mam statuti He iiinst 
state (<> whom tin? money hehmgs. — 
R. V. Walkek (1853), 10 C. C. P. 465. 
—CAN. 

k. Whether pretences must he set 
out suMcietdly.] — An indictment that 
deft, by false protcncea did obtain 


board of the goods & chattels of the 
prosecutor ; — Held : bad, tho term 
“ board ” heing too general. — R. v. 
MeyuABRiK (1863), 22 U. C. R. 600.— 

CAN. 

l. .J — In an indictment for 

o])(,ainiiig goods by false pretences it 
is not iieressaiy to menlion the false 
prt‘tences. — P. v. Lavigne (1872), 4 
P. L. O. 8. 41L— CAN. 

m. .J — A charge of false pre- 

tences is not bad because it docs not 
set out the false pretences, or state to 
whom they were made. — R. v. Levkii- 


TON, [1917] 2 W. W. R. 584 ; 28 Can. 
Grim. Gas. 01 ; 34 D. L. R. 514. — 

CAN. 

n. .] — Although an Indict- 

ment for obtaining money by false 
pretences must directly aver the 
falsity of the Ktalomciits, a declaration 
averring that deft. “ falsely 6c fraudu- 
lently ” made representations, & hy 
such false & fraudulent represontations 
pltfs. were induced to alter their 

S ositiou to their damage, is sufBclent. — 
Lenty V. Holt (1875), 3 0. A. 20.— 
N.Z. 
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11,334. Must allege Intent to delraud.]— Where in 
an. indictment for false pretences the words “ with 
intent to defraud ’’ are omitted, the indictment is 
bad, &> cannot be amended under Criminal Pro- 
cedure Act, 1851 (c. 100), 8. l.—R. v. James (1871 ), 
12 Cox, C. C. 127. 

Annataiion : — Apld. 11. V. Benson (1908), 98 L. T. 933. 

11335 . Must state to whom false pretences made 
& from whom goods obtained.] — An indictment for 
obtaining or attempting to obtain money by false 
pretences must aver the person to whom the false 
pretences were made & the person from whom the 
money was obtained or attempted to be obtained. 
— R. V. SowERBY, [1894] 2 Q. B. 173 ; 63 L. J. 
M. C. 130 ; 71 L. T. 300 ; 58 J. P. 577 ; 42 W. R. 
608 ; 17 Cox, C. C. 767 ; 10 R. 233, C. C. R. 
Annotation : — Distd. 11. V, Silverlock, [1894J 2 Q. B. 7GG. 

11,336. Pretence made to all the Queen’s 

subjects.] — R. v» SiLVERLOCK, No. 11,017, ajtte. 


8f:ct. 17.— attempts TO OBTAIN BY FALSE 

PRETENCES, 

11.337. Prosecutor not deceived — Property ob- 
tained.] — R. V. Roebuck, No. 11,021, ayite. 

11.338. .] — R. f . Hensler, No. 11,037, 

ante. 

11.339. Property not obtained.] — R. v. 

Light, No. 11,038, ante. 


11.340. Property not obtained.] — R. v. Ball, No. 
11,134, ante, 

11.341. .] — R. V, Francis (1874), L. R. 2 

C. C. R. 128 ; 43 L. J. M. C. 97 ; 30 L. T. 503 ; 38 
J. P. 469 ; 22 W. R. 663 ; 12 Cox, C. C. 612, C. C. R. 

Ayijwtations :—ConsA, R. v. Rhodes, [1899] 1 Q. B. 77. 
Refd. R. V. Cooper (1875), 1 0. B. D. 19 ; Blake v. Albion 
Life Assce. Soc. (1876), 45 L. ,1. Q. B. 663 ; R. v, Stephens 
(1888), 58 L. T. 776 ; R. v. Qllia, [1900] 2 Q. B. 758 ; R. 
r. Mean (1904), 69 J. P. 27 ; R. v. Wyatt, [1904] 1 K. B. 
188 ; II. r. Bond, [1906] 2 K. B. 389 ; R. v. Stone (1910), 
6 Or. App. Rep. 89 ; K. v. Mason (1914), 111 L. T. 336. 


11.342. What amounts to attempt— All necessary 
steps taken by accused — Property would have been 
delivered if fraud had not been discovered.] — R. v, 

Eagleton, No. 10,954, ayiie, 

11.343. .] — R. V, Rigby, No. 

11,101, ante, 

11.344. 


Final step not taken.] — The fact 
that a final step still remains to be taken to consum- 
mate an attempt to obtain by false pretences does 
not prevent the acts done amounting to such an 
attempt, if those acts would have culminated in 
the full oftence if accused had not been interrupted. 
— R. V . Laitwood (1910), 4 Cr. App. Rep. 248, 
C. C. A. 


Annotation Retd, R. v. Robinson (1915), 79 J. P. 303. 


11.345. Remoteness of pretence.] — R. v. 

Button, No. 11,120, aiHc , 

11.346. Pretence must have been made to person 
from whom property was to be obtained — Or his 
agent.] — ^A person cannot be convicted of an 


11,334 i. Must allege intent to de- 
fraud.] — PrlsoiKir was iiKiictcjd for 
having in([iic(Hl B., by false & fraudulent 
pret ences, to eudorse a promissory note 
for $170.45, (it moved to quasli on the 
ground tliat the Indictment did not 
state t hat the- endorsemi'iit in question 
had been declared false in any manner 
by competent authority, etc., nor tliat 
the said endorsement bad lieen ob- 
tained for the i)urposc of conv<*rting 
th(5 said note or paper-writing into 
money. The niotion was rejected.- - 
J{. V. BoinqrKii (1880), 10 U. L. O. 8. 
183.— CAN. 

11,336 i. j\f ust state to whom false 
Vretenecs made d’" from irhovi goods oh- 
tained — Pretence made to all the Qveen's 
subjects.] ~D., being postmaster at B., 
transmitted to deft,, at T. several post- 
ortiec orders payable there, which 
deft. X) resented & got cashed, but it 
appear(;d afterwards that the nioiieys 
thus obtained had never been received 
by D. for deft., & that frauds to a 
laigo extent had been thus committed. 
Deft, having been convicted upon an 
indictment whicli charged him with 
unlawfully, fraudulently, & knowingly 
obtaining from the Queim these sums, 
of the numoys & property of the Queen, 
with intent to defraud: — Held: the 
Indictment was good. The money was 
properly cliarged to be the money of 
the Queen, not of the postmaster ; & 
it was unnecessary to allege an intent 
to defraud any particular person. — 
H. r . Dkssattkh (1801), 21 U. 0. R. 
231.— CAN. 

o. Must siaie to whom property 
belonged.] — In an indictment for cheat- 
ing it is necessary to state that tlic 
property was the propert y of the party 
defrauded.— R. v. Wiluans (1862), 1 
Mad. 31 ; 1 Jiid. Jur. (). S. 94.- — IND. 

p. Obtaining must be averred — 
sequvnt intention immaterial.] — In a 
charge of fraudulently obtaining money 
by pawning spurious documents as 
genuine, it was not necessary to aver 
that accused did so not intending to 
redeem them, the crime being eoumlete 
wlmn the money was obtained.— H.M. 
Advocate v. wSmith (1893), 1 Adam. 
6 ; 1 8. L. T. 108.— SCOT. 


q. Charges in indictment — J*ri8oner 
entitled to explanation.] — In an indict- 
ment for obtaining money by false 
pnitonces prisoner is entitled to be in- 
formed what the false pretences were ; 
Sc where t,lie information is insuflicient 
particulars will bo ordered. — K. r. 
Kingston (1904), 24 N. Z. L. R. 201.— 
N.Z. 

PART XXXIV. SECT. 17. 

11,337 i. Prosecutor not deceived — 
Property obtained.] — A charge of at- 
tempting to obtain money by false 
pretences will lie vs'herc money has been 
paid to the person making the false 
pretence by the ptTson to whom they 
were made even when payment has 
not been induced by the pretence. — R. 
V. Perera, [1907] V. L. R. 240.— AUS. 

11,337 ii. .] — Where an ac- 

cused was convicted of attempting to 
commit the crime of theft by false 
pretences in that she had given out & 
pretended to A., a trap employed by 
the police, that she was able by means 
of palmistry & clairvoyance to disdose 
to A. her past &. future life, & did by 
such false i>retence obtain from A. the 
sum of 15s.: — Held: evmi though 
there was no belief by A. in the false 
pretences accused had betm properly 
convicted. — R. r. Zillaii (1911), 
C. P. D. 643.— S. AF. 

11,337 hi. .] — Accused was 

charged with attempting to commit 
the crime of theft in that, she received 
a suui of money by fraudulently repre- 
senting that she could by clairvoyance 
disclose to complainant the events of 
her past & future life, well knowing her 
representations to be false Reid ; 
though complainant was not cloecived 
by the false representations yet as it 
W'aa the intention of accused to di‘ceivo 
complainant., accused was proj[)erly 
charged with an attempt to commit the 
crime of theft. — U, r. Notiiont (1912), 
C. P. D. 1037.— S. AF. 

11,339 i. Property not obtained.] 

— A man may be guilty of an att.ompt t o 
cheat, although tlic person he attempts 
to cheat is forewarned, & is therefore 
not cheated. M. wrote a letter to the 
(Juriency Office at Calcutta, euolosiug 


the halves of two Oovt. curi'ency notes, 
stating that the other halves were lost, 
& inquiring what steps should bo taken 
for the iTJCOvery of the value of the 
notes. The Currency Office, having 
upon inquiry discovered that the 
amount of the notes had been paid to 
the holder of the other halves, & that 
the notes had been withdrawn from 
circulation & cancoUed, sent M. the 
usual form of claim to bo filled up & 
returned to It. It appiared from the 
evidence that the Currency Office 
never contemplated paying M. in 
respect of the notes. The form was 
filled up & signed by M., & icturned 
by him to the Currency Office : — 
Held: although there was no inten- 
tion on the part of the Currency Oftioo 
tf> pay the amount of the notes, M. 
was guilty of an attempt to cheat. — 
Bengal (^Jovernmknt r. Umebii Ciutn- 
DER Miri'ER (1888), I. L. R. KJ Calc. 
310.— IND. 

11.339 ii. .] — A. was 

charged with attempting to obtain 
money by false pretences, by pretending 
that a piece of glass was a diamond. 
The evidence proved that A. told X. 
that he had some stones for sale. X. 
informed the police, who were then 
stationed in a room in X.’s house, 
overlooking a yard, & at a short dis- 
tance therefrom. X. told A. to call 
at his hou8(5. A. did so. X. took him 
into the yard near the room in ques- 
tion, A. produced some glass which 
ho pretended was diamonds. X. had 
no intention wdiatover of buying. Sc the 
police could sec everything going on. 
A. was convicted : — Held : A. was 
rightly convicted. — R. v. Adelburg 
(1891), S. C. 234 ; 1 C. T. R. 191.— 
S. AF. 

11.340 i. Property md obtained.] — W, 
wrote 8c posted a letter in Victoria, 
addressed to C, in Tasmania. The 
letter contained false representations 
by means of which W. hoped to induce 
C. to send money to him in Victoria : — 
Held : the Victorian cts. had juris- 
diction to convict W. of attempting 
to obtain money by false pretences. — 
H. 1). Wauuh, [1909] V. L. R. 379.— 
AUS. 
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Sect, 17 . — Attempts to obtain by false pretences. 
Sects. 18, 19 <Sc 20.] 

attempt to obtain money by false pretences, unless 
he m^e the false pretence to the person from 
whom the money was intended to be obtained, or 
to his agent ; a false pretence made to a third 
person, although intended to be ultimately re- 
ported to the person from whom the money was to be 
obtained, will not suffice. — R. v. Robinson, [1915] 
2 K. B. 342 ; 84 L. J . K. B. 1149 ; 113 L. T. 379 ; 
79 .1. P. 303 ; 31 T. L. R. 313 ; 59 Sol. Jo. 360 ; 
24 Cox, 0. C. 720 ; 11 Cr. App. Rep. 124, C. 0. A. 
Annotation: — Refd. R. v. Copo (1921), 86 J. P. 78. 

11.347. Knowledge of falsity.] — R. v. Dunu^avy, 
No. 11,281, a.7ite. 

11 .348. Form of Indictment.]- If a person, having 
Ids goods insured, & a hre afterwards takes place, 
delivei's an inventory, wldch he dcclai*es to be a 
true inventory of goods burnt, to an officer 
appointed by the insurance office, & it aftorwards 
is discovered that the articles contained in the 
in'v entory were not burnt or destroyed — is this an 
attempt to obtain money under false pretences ? 
Qu. : whether in an indictment charging prisoner 
vdtli an attempt- to obtain money under false pre- 
tences by claiming to be iiaid for the loss of goods 
by fire, it is sufficient to allege the int ent, without 
alleging that there was an existing contract with 
prisoner, at the time, by which the company 
would be bound to pay the loss ? Secondly, 
prisoner being charged in a second count for 
endeavouring to obtain money under false pre- 
tences, by “ falsely pretending that a certain 
inventory of the goods destroyed by the fiie was a 
true inventory, whereas in truth in fact it was 
not a true inventory ” ; Qu. : ought not the indict- 
ment to set out wherein the untruth of the inven- 
tory consisted, inasmuch as, for aught that 
appeared by the indictment, the inventory might 
have been untrue in the omission of some article 
which was burnt? — R. r. Wakley (1818), 2 Cox, 
V. 0. 484. 

11.349. .] — An indictment which merely 

charges that deft, did unlawfully attempt 
endeavour fraudulently, falsely & unlawfully to 
obtain from B. a large sum of money with intent 
to cheat & defraud him, is bad in arrest of judg- 
ment. — R. V. Maush (1849), 1 Don. 505 ; T. & M. 
192 ; 3 New Hess. Cas. 699 ; 19 L. .7. JVI. C. 12 ; 14 
L. T. O. H. 290 ; 13 .1. P. 710 ; 13 Jur. 1010 ; 3 
Cox, C. 0. 570, C. C. R. 

AnnoiaXion : — R6fd. K. v. Moss (1850), 28 L. T. O. S. 109. 


Se( T. 18.— CHEATING AT PLAY. 

Sec Claming Act, 1875 (c. 109), s. 17. 

11,350. Nature of offence— Fraud must be during 
the game — Evidence of fraud inducing person to 
play insufficient.] — To constitute an offence within 
Claming Act, 1845 (c. 109), s. 17, there must be 
fraud, unlawful device or ill praciticc*. during the 
game ; a false pretence to induce prosecutor to 
play is not sufficient. Qu. : whether skittles is 
a game wdiliin this Act. 

Three persons conspired together that the play 
of one of tlnun at skittles should be reiiresent ed tis 
greatly inferior to wdiat it really w^fus ; that thus 


prosecutor should be induced to play with him, 
& that they might win his money. Prosecutor 
was induced to play, & lost his money owing to the 
superior skill thus concealed : — Held : a conspiracy 
to cheat prosecutor of his money was made out. — 
R. V, Bailey (1850), 4 Cox, C. 0. 390 ; sub nom. R. 
V. Lawleu, 14 J. P. 661. 

Annotation : — FoUd. R. v. Brixtoia Prison, Ex p, Sjoland & 

Metzler, [1912] 3 K. B. 568. 

Xi,35i. .] — ^Appets. were charged 

with obtaining money by false pretences within 
Gaming Act, 1845 (c. 109), s. 17, which makes it 
an offence to win money of another by fraud ‘ in 
playing ” at cards, & enacts that it shall be deemed 
an obtaining of money by a false pridence. They 
won money from prosecutor at a game substantially 
identical with the “ three card trick.” The Wse 
pretences suggested were that appets. pretended 
they were strangers to each other, & that the gaine 
to be played with prosecutor would be played in 
the same way, as a previous game between appets., 
at which lattcT game one of them, purporting to 
be jirosecutoi ’s friend, w^on : — Held, : (1 ) th(*re was 
no evidence of fraud “ in playing ” at cards, but 
only in inducing pi'osecutor to play ; (2) the gaim*, 
its played, was one of skill only ; &- consequently, 
no otfence had been committAjd. — R. r. Bimxton 
Prison (Governor), Ex p. Hjolanj> & MHrrzLER, 
[1912] 3 K. B. 568 ; 82 L. J. K. B. 5 ; 77 J. P. 23 ; 
29 T. L. R. 10, D. C. 

Aniwiation .-—Reid. R. r. Moore (1914), 10 Cr. App. Rep. 54. 


.] — Whether a particular inci- 
dent in the play of the three card trick is a fraud or 
an unlawful device or an ill practice within Gaming 
Act, 1815 (c. 109), s. 17, is a question for the jury, 
provided that the cheating alleged must take place 
during the play. — R. v. Moore (1914), 10 Cr. Apj)* 
Rep. 54, G. 0. A. 

11,353. What is a game, sport or pastime — 
Skittles.] — R. v. Bailey, No. 11,350, ante. 

Pen trick.] — Prisoners being in a 

public-house with prosecutor, one of them in con- 
cent with the other two, ])laced a pen-case on the 
talde left the room. Whilst ho wnus absent orui 
of the ot lid’s took the pen out of the case ^ put a 
pin in its place, tC then induced prosecutor to bet 
with the oilier prisoner, when he returned into 
the room, that there) was no pen in the case, 
prose)cutor staked fift y sliillings. ^)n the pen-case 
being turiieHl up anotlier pen fell into prosecutor s 
hand, efe prisoners took the money i/c/d : the 
evidence supported a ceinviction ujion a cenmt 
charging j^risoners with conspiring by eUvem false) 
l>retences & fraudule*nt devices to cheat preisecutor 
of his money, although it appeared that he had the 
intention of cheating one of pri.sonei*s if he coidd. 

Scmhlc : the facts did not amount t o the oheuce 
of cheating at play witliin Gaming Act, 

109), s. 17. — R. V. Hudson (1860), Bell, (/. (>. 263 ; 
29 L. J. M. 115 ; 2 D. T. 263 ; 24 J. P. 

Jur. N. S. 566 ; 8 W. R. 421 ; 8 Gox, C. C. 30o, 

O. C. R. 

Annotatum Mentd. Scott d. Brown, Roeritiff, McNaiL 

Slaughter & May v. Brown, Boering, McNab, [1892] 2 

Q. B. 724. 

11,355. — Tossing with coins.]— Prisoners were 

indicted & convicted under Gaming Act, 1845 (c. 
109), B. 17, of obtaining by fraud unlawful 
dtjvico & ill-practice in playing at a ceHain game 


11,347 i. Knoudedue of falsity.^ — ^Ac- 
cused represented to S. that they were 
able to proenro a number of diamonds 
which it was proposed should be sold 
on joint account if .S. would advance 
a sum of money to cover purchase 


price & expenses. S. agreed, but 
desired first to see the diamonds. A 
meeting was accordingly arranged at 
wideli one of accused produced & 
exhibited to S. a number of what he 
Knew wore pieces of glass but which ho 


represented to be diamonds ‘.——Held : 
accused had been properly conducted of 
the crime of attempted theft by false 
pretences. — R. v. Parker & Allen 
(1917), App. 1). 562.— -S. AF. 
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or sport, to wit, in & by wagering on the event of a 
certain game or sport, a watch & other things 
fx'om prosecutor. The evidence was, that prose- 
cutor was induced to go to a public -house & drink 
& toss for wagers with one of prisoners, & the event 
was that prosecutor lost &; prisoners took away the 
Iiroperty sta^d : — Held : tliis was a sport, pastime, 
or exercise, if not a game, within the meaning of 
the above Act. — R. r. O’Oonnuk & Brown (1881), 
L. T. 512; 46 J. P. 214; 15 Oox, 0. C. 3, 

O* Xv* 

Prison, Ex p, Sjoland 

Xi« Jl • Xv.« 


11.356. Three card trick.] — R. v. Brixton 
1 RisoN (Governor), Ex p , Sjoland & Metzler, 
No. 11,351, ante. 

11.357. .] — R. V . Moore, No. 11,352, 

ante . 

11.358. What is ** unlawful device** or “ill- 
practice.**] — R. V. Moore, No. 11,352, ante , 

11.359. Contents of indictment.] — In an indict- 
ment under Gaming Act, 1845 (c. 103), s. 17, for 
winning money at cards by fraud, unlawful device 

ill-practice, it is not necessary to state to whom 
the money belonged. — R. v. Moss (1856), Dears. & 
B. 101 ; 26 L. J. M. C. 9 ; 28 D. T. O. S. 109 ; 20 
,1. P. 757 ; 2 Jur. N. S, 1196 ; 5 W. R. 49 ; 7 Cox, 
i\ V. 200, C. C, R. 


-—Mentd. 11. v. Brixton PriHori, Exjj. Stallmann, 
liyiJJ J K. B. 424. 


Sec, (jcuendly, GjVmino & Wageiunci. 


Sect. 10. -PRACTICE OF WirCHCRAFT, 
PALMISTRY, ETC. 


Sw XXXV., post. 


Sect. 20.— obtaining CREDIT BY FRAUD. 


See Dubtoifi Aol, lS(i9 (c. 02), s. 12 (1), <t- 
(jeiiemlly, Uankriiftcy A iN.soi,vENc:v, Vol. V. 
l>j). 1050 cl sen. 


> 


11,360. What amounts to obtaining credit — 
Renewal of bill of exchange.] — In an indictment 
for incurring a debt or liabilit y wliereby credit w'as 
obtained under biiso pretence.s or by means of 
fraud under Debtors Act, 1869 (c. 62), s. 13, sub- 
sect. 1, it is unnecessary to specify tlie false pre- 
tences or fraud^ under or by means of wliich the 
credit was obtained, sect. 19 of the Act rendering 
it suflicient to state the substance of the offence 
in the words of the Act, or as near thereto as cir- 
cumstances admit. 


The renewal of a bill of exchange obDiined under 
false preGuices or by means of fraud is aii incurring 
a debt or liability whertiby credit is obtained wit hin 
the meaning of above sub-section. — R. i\ Pierce 
(1887), 56 L. J. M. O. 85 ; 56 L. T. 532 ; 51 ,J. P. 
790 ; 3 T. L. R. 58(5 ; 16 Cox, C. i). 213, C. (J. R. 

11,361. Meal in restaurant.] — R. v. Jones, 

No. 10,979, ante. 


11.362. Board & lodging in hotel.] — R. v. 

Edwards (1898), 12 Sol. Jo. 472, C. C. R. 

11.363. Immaterial that security is given.] 

— Credit witJiin Bankruptcy Act, 1883 (c. 52), 
s. 31, may be obtained even though security for the 
debt is given. — R. v. Fryer (1912), 7 Cr. App. Rep. 
183, 0. 0. A. 


11.364. Obtaining money not suffleient.]- 

Where it appeared doubtful whether the evidence 
supported a conviction for obtaining credit by 
fraud other than false pretences, the ct. dismissed 
the appeal, acting under Criminal Appeal Act, 1907 
(c. 23), s. 4 (1), on the ground that the evidence 
showed that the applt. had obtained property by 
fraud or larceny. — R. v. Armitage (1909), 74 J. P. 
48 ; 3 Cr. App. Rep. 80, C. C. A. 

11.365. .] — On an indictment for 

obtaining credit by fraud, it is not enough to prove 
that as the result jof a fraud money was obtained, 
it must be proved that credit was obtained. — R. v. 
Green (1913), 9 Cr. App. Rep. 127, C. C. A, 

11.366. Credit must be given to person charged.] 
— ^Before a person can be convicted of an offence 
wnthin Debtors Act, 1869 (c. 62), s. 13 (1), it must 
be shown that he obtained credit to be given to 
himself. It is not sufficient to show that he has 
obtained credit to be given to some one else. — R. v. 
Bryant (1899), 63 J. P. 376. 

11.367. .] — ^a\n indictment alleging the 

obtaining of credit by fraud other than false pre- 
tences is not necessarily sustained by i)roof of a 
fraud that amounts to obtaining by a false pre- 
tence. But a count charging a conspiracy to 
obtain goods on credit fraudulently might be 
sustained by such proof. 

The credit alleged to have been fraudulently 
obtained must have been obtained by & given to 
the person charged. — R. v. Steel (1910), 5 Cr. App. 
Rep. 289, C. 0. A. 

11.368. Distinguished from obtaining by false 
pretences.] — A party obtaining credit in ac, count 
from Ms o^vn banker, by drawing a bill on a pei'son 
on whom the party has no rigiit to di*aw, wMch 
Mis no chance of being paid, is not within 7 & 8 
Goo. 4, c. 29, s. 53, though the banker pays money 
for Mm in consequence thereof to an extent he 
would not otherwise have done, as prisoner could 
not be said to have obtained any specific sum on 
the bill, for all Diat was obtMnod was credit in 
account. — R. v. Wavell (1829), 1 Mood. C. C, 224, 
C. C. R. 

Annotations : — FoUd. K. v. Crosby (1843), 2 L. T. O. S. 230. 

Consd. 11. r. Garrett (1853), G Cox, C. C. 2G0. Refd. H. v. 

Eag-leton (1855), 4 W. H. 17 ; R. r. Martin (1867), 36 L. J. 

M. C. 20. 

See, now. Larceny Act, 1916 (c. 50), s. 32. 

11.369. -.] — R. V. Clarke (1837), 1 J. P. 9. 

11.370. -.] — R. V. Crosby, No. 10,998, ante. 

11.371. -.] — R. V. Jones, No. 10,979, ante. 

11.372. -.] — R. V. CosNETT, No. 11,050, ante. 

11.373. -.] — (1) Deft, was arrested upon a 
warrant charging him with committing an offence 
witliin Bankruptcy Act, 1883 (c. 52), s. 31. The 
solr. for tlie prosecution told the magistrate that 
accused would be charged with committing other 
offences within tMs section, & also with obtaining 
money by false pretences. Evidence of the 
offences witMn above Act was then given. The 
solr. for the prosecution then said that he intended 
to call other witnesses, when the magisfTate said 
that he did not consider it was necessary as he was 
going to commit accused for trial for the offences 
under Bankruptcy Act. No further evidence was 
called on the false pi*etenco charges, & the magis- 
trate was not asked to commit accused for trial 
on these charges, nor did he express any opinion 
on them, & all the evidence on these charges was 
not before him. Deft. \vas indicted for the offences 
under above Act & counts were added for obtaining 


PART XXXIV. SECT. 20. 

r. Tyhat amounts to obtaining credit — Not disclosing charges.) — R. v. BritcHer (1866), 5 N. S. W. S. C. R. 121. — AUS. 
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Sect 20. — Obtainmg credit by fraud. SecL 21 : Sub- 
s ects. 1 <t: 2. Sects. 22 ; Sub'-sects, 1 <£; 2.] 

money by false pi*etences ; — Held : these latter 

count^ must be quashed. 

(2) Deft., was alleged to have induced the 
parents of several boys to bind their boys appren- i 
tice to him, & to have obtained in each case £25 I 
from them by way of piemium, wliich was not 
returnable by deft . : — Held : tliis was an obtaining 
of money & not an obtaining of credit. — It. v. 
Coyne (1905), 09 J. P. 151. 

11.374. What amounts to fraud other than false 
pretences — Pretending to purchase.] — Pretending 
to buy without any intention of paying is fraud 
other than false pretences. — K. w Thompson 
(1910), 5 Cv. App. Bep. 9, C. G. A. 

Intent to defraud.] — Sec Bankiiuptcy & Insol- 
vency, Vol. V., pp. 1050, 1051, Nos. 8504-8570. 

11.375. Disclosure by undischarged bankrupt — 
Necessity for.] — The obligation on an undischarged 
bkpt. seeking credit, to the amount of £10 or more 
within Banki*uptcy Act, 1914 (c. 59), s. 155, to 
disclose the fact of his being undischarged is 
absolute. — B. v. Leinster (Duke) (1923), 87 J. P. 
191 ; 40 T. li. B. 33 ; 08 Sol. Jo. 211 ; 17 Cr. App. 
Bep. 170, C. C. A. 

.] — See BANKKurTCY Insolvency, Yol. 

V., p. 1052. 

Evidence of similar acts.] — Sec Part XII., Sect. 
4, sub-sect. 2, B. (h) viii., ante. 

Venue.] — See Part 11., Sect. 3, aide. 

11.376. Form of indictment.] — An indictment 
merely charged that a bkpey. petn. w'as presented 
against deft, to the County (1., etc., upon which 
deft., w^as adjudged bkpt., A that deft, witliin four 
montlLs before the presentation of the petn. did by 
certain false representations obtain from B. on 
credit, certain property, had not paid for same : 
— Held : sulfkient in arrest of judgment under 
Debtoi*s Act, 1809 (c. 02), Sc also under Criminal 
Law' Act, 1820 (c. 01), s. 20. — R. v. AVXtkinson 
(1872), 20 L. T. 853 ; 30 J. P. 773 ; 12 Cox, C. C. 
271, C. C. R. 

Annotation : — Folld. IL i’. Pierce (1887), 5G L, J. M. C. 85. 

11.377. .] — B. V. Pierce, No. 11,300, ante. 


Sect. 21. -FRAUDULENT CONVEYANCES. 

Sub-sect. L— Under 13 Euz. c. 5. 

11,378. What is fraudulent.] — A. indebted to B. 
in £400, & to C. in £200, being sued in debt by C., 
pending the wilt, makes a secret assignment of all 
his goods <fe chattels to B. generally, without 
exception, in satisfaction of hLs debt, but still con- 
tinues in possession, & sells some sheep, & sets his 
mark on othei*s : — Held : this was a fraudulent 
gift within the 13 Lliz. c. 5. Jst. Because the 
gift was general, without exception of his apparel, 
the donor continued in possession, & used them 
as his own ; it was made in secret, pending the 
writ ; there was a trust between the parti(?s ; & 
the deed contained an unusual clause,— that it w'as 
made bond fide^ etc. 2n(l. A good consideriition 
is not suHicient to takc^ a case out. of the statutes 
unless the deed be made bond fide also. A con- 
veyance made with a power of revocation is 
fraudulent as against a purchaser, though the 
power be future, or to be exercised with the assent 
of another person. — T wyne’s Case (1602), 3 Co. 


1 Bep. 80 b ; 76 E. B. 809 ; fmb nom. Chambeiilain 
1 V. Twtynk & Auters, 24001*6, K. B. 038. 

i Anruyiaiims : — -48 to (1) Contd. Kidd v. HawUmon (1800), 2 
Boh. & P. 59; Graham t». Furber (1864). 14 C. B. 410. 
Retd. Unwin v, Grosvenor (1739), West temp. Hard. 647 ; 
Brown r. Hoathcoto (1746), 1 Atk. 160; Hyall v. Kollo 
(1749), 1 Atk. 165; Bennet v. Mnsfirrovo (1750), 2 Vee. 
Sen. 51 ; Clavey v. How (1750), 2 Vos. Bon. 19 ; Worseloy 
r. Demattos (1758), 1 Burr. 467 ; \VU«on v. Bay (1769), 2 
Burr. 827 ; Mace v. CadoB (1774), 1 Oowp. 232 ; LaW' v. 
Bklimer (1775), 2 Win. Bl. 996 ; Estwick v. CaUlaud (1793), 
5 Term Hep. 420 ; Holbird v, Anderson U793), 5 Term 
Hep. 235 ; Mauton v. Moore (1796), 7 Term Hep. 67 ; 
ArimdcU r. Phipps & Taunton (1804), 10 Ves. 139 : Ex j). 
Williams (1805), 11 Ves. 3; Dawson v. Wood (1810), 3 
Taunt. 256 ; Dutton r. Morrison (1810), 17 Ves. 193 ; Hood 
r. Blades (1813), 5 Taunt. 212 ; Ex p. Martin (1815), 19 

Ves. 491 ; Cramphorne v. (1827), 6 L. J. O. 8. Ch. 

91 ; Dearie v. Hall (1828), 3 Huss. 1 ; Muttyloll Seal v. 
O’Dowda (1848), 4 Moo. Iiul. App. 382 ; Stone v. Van 
Heythuysen, Barton v. Van Heytiuiysen (1853), 18 Jur. 
344 ; Cook r. Walker (1855), 3 W. R. 357 ; The Heart of 
Oak (1869), 39 L. J . Adm. 15 ; lie Mortimer, Exp. l»oarson 
(1873), 42 L. J. Bey. 44 ; Re Wilson, Exp. Wilson (1874), 
29 L. T. 860 ; Re Bamford, Exjj. Games (1879), 12 Ch. D. 
314 ; M‘Bain r. Wallace (1881), (J App. Cas. 688 ; Cooksou 
V. Swire (1884), 9 App. (*as. 653 ; Re Sinclair, Ex p. Chap- 
lin (1884), 26 Ch. D. 319 ; Muivatroyd v. Wright (1907), 
70 L. J. K. B. 747. As to (2) Refd. Teynham v. Mullins 
(1674), 1 Mod. Hep. 119 ; Taylor r. Jones (1743), 2 Atk. 
600 ; Devon v. Watts (1779), 1 Doug. K. B. 80; Re 
Acraman, Ex p. Castle (1842), 3 Mont. D. & Do G. 117 ; 
Linden v. Sharp (1843), 6 Mar. & G. 895 ; Doe d. Richards 
r. Lewis (1852), 1 1 C. B. 1035 ; Kelson v. Kelson (1853), 
1 \^^ It. 143 ; Holinos v. Penney (1856), 3 K. & J. 90 ; 
Stansfeld v. Cubitt (1858), 2 De G. & J. 222 ; Corlett v. 
KadclilXe (1860), 14 Moo. 1’. C. C. 121 ; Dickenson v. 
Wh’ight (1860), 5 H. & N. 401 ; Re Wise, Ex p. Mercer 
(1886), 54 L. T. 720 ; Glegg v. Bromley (1911), 81 L. J. 
K. B. 334. Gnierallu, Mentd. Norton v. Syms (1613), 
Moore, K. B. 856 ; llutchins v. Player (1663), O. Bridg. 
272 ; Freeman v, Barnes (1670), 1 Vent. 55 ; Kinoston r. 
Clark (1741), 2 Atk. 204; W^ard v. Audland (1847), 16 
M.&W.862 ; Ke Telescript or Syndicate, [1903] 2 Ch. 17 4 ; 
Loddere. Slowey (1904), 73 L. J. J*. 0. 82. 

11,379. Form of Indictment.] — For any offence 
within 13 Eliz. c. 5, s. 3, the offender may be pro- 
ceeded against by indictment. In sucli an indict- 
ment it is not necessary to set out the specillc 
facts which constitute the fraud. — B. v. Smith 
(1852), 6 Cox, C. C. 31. 

See, (jenerally, Fraudulent A Voidable Con- 
veyances. 


Sub-sect. 2. — Under Debtors Act. 

See Debtors Act, 1809 (c. (*>2), s. 13 (2) Sc, (3). 

11,380. May be by person other than bankrupt.] — 
A., B., Sc C. w'ere convicted under Debtors Act, 1 S()9 
(c. 02), s. 13, sub-sect. 3, of having, with intent to 
defraud the creditors of A., nmioved the property 
of A., since tlie date of an unsatisfied judgment 
against A. The evidence was, that on the next 
night after a judgment, which was still unsatisfied, 
had been obtained against A., the jjroperty of A. 
was removed from his house by A., B., & C. in 
order to defeat the creditor who had obtained 
the judgment, S>c to prevent liirn from levying 
thereon to satisfy the judgment. There was no 
evidence tliat A. liad any other creditor's, or that 
there was any intention to defeat the claims of any 
creditors of A, other than this pai’ticular creditor. 

No petition in bki)cy. had been presented against 
A., nor had any pi’oc('edings been taken to have 
his affairs liquidated by arrangement : — Held : the 
absence of proceedings in bkpey. or for liquidation 
w'as not material ; the provisions in question 
of the above statute appli<ul to all ])ersons ; but 
tlie conviction must nevtiitheless be quashed, 
inasmuch as an intent to d(‘fraud creditors was 
charged but was not ]>roved. — B. v. Bowlands 
(1882), 8 Q. B. D. 530; 51 L. J. M. C. 51 ; 4(3 
L. T. 280 ; 40 J. P. 437 ; 30 W. B. 444 ; 15 Cox, 
0. C. 31, C. C. B. 
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11.381. What Is fraudulent.]— On application by 
bkpt. for his discharge under Bkpcy. Act, 1883 
(c. 62), s. 28, the offlcial receiver reported that in 
Nov., 1887, bkpt. effected an arrangement with 
his creditors for the payment of his debts in full by 
four equal instalments of 5«. in the pound, agreeing 
to pay to trustees £7 10^. a week as a fund out of 
which the instalments were to be paid as they 
became due. 

In Apr., 1889, in consequence of his making 
default in pa^roent of some of the weekly instal- 
ments, certain creditors commenced actions 
against him for the recovery of the balance respec- 
tively due to them. 

About the same time, bkpt. sold his rounds as a 
traveUing draper, which were alleged to be of the 
value of £800, for the sum of £150, part of which 
he used to defend the said actions, & the remainder 
for the support of his family. The olTicial receiver 
submitted, that bkpt. had been guilty of a mis- 
demeanour in making a transfer of his property 
with intent to defraud hi.s creditors within the 
meaning of the Debtors Act, 1809 (c, 02), s. l.S 
(2) : — Held: the transfer made by bkpt. not being 
an iissigninent of the whole of his property or an 
assignment to a pei^on who was a party to a fraud, 
the transaction was not frauduhuit either under 
the bkpcy. laws or under the Statute of Elizabeth ; 
A that bkpt. was entitled to an order of discharge. 
— Rc Cranston, Ex p. Cranston (1892), 8 T. L. It. 
504 ; 9 Morr. 100, 1). (k 

11.382. Fictitious transfer.]— Under the 

Debtors Act-, 1809 (c. 02), s. 18 (2), “transfer” 
includes a fictitious transfer. — K. v. Eichman 
(1910), 4 Cr. App. Kep. 238, i\ C. A. 

11.383. Who is a creditor.’’]— Pltf. in an 

action to recover unliquidated damages is not- untii 
recovery of judgment a “ creditor ” of deft, within 
the meaning of Debtors Act, 1809 (c 02), s 13 (2). 
— 11. V. Hopkins, [1890] 1 Q. D. 052 ; 05 L. J. M. C. 
125 ; 44 W. K. 585 ; 12 T. L. K. 310 40 Sol. Jo. 

400 ; 4 Mans. 134, C. C. K. 

Sec, generally, Bankruiwy «fc Insolvency. 


Spxt. 22.- destruction, CONCEALMENT, ETC. 

OF DOCUMENTS. 

See Larceny Act, 1801 (c. 90), ss. 27-30. 

11. 384. What is fraudulent purpose — Conceal- 
ment of will.] — If a deft, conceal a will & the 
money, which ought by tiie will to go to A, 13., 
with it pay tlie debts of the husband of the next of 
kin to whom he was a creditor, this is a fraudulent 
jmrpose within 7 & 8 (ieo. 4, c. 29, s. 21. — 11. p. 
Moiims (1839), 9 C. & P. 89. 

11.385. Taking warrant from custody of 

baiiilT.] — K. V. Bailey, No. 9732, ante. 

Destroying, etc., valuable securities — As to what 
is a valuable security.] — See Sect. 1, sub-sect. 17, 
C., ante. 

Sect. 23.— PERSONATION. 

psect. 1. — At Common Law. 

11.386. Personation of payee of bill of exchange.] 

To utter a biU of exchange under a false assertion 


PART XXXIV. SECT. 22. 

g. What is fraudulent purpose — 
Dcatroying record .] — MaliciouHly de- 
HtroyiiiK an information or record ot 
the poUco ot. 1h a felony within 32 & 33 
Viet. o. 21, 8. 18. — R. r. Mahon (1872), 
22 C. P. 246.— CAN. 


of being the person to whom it was made payable, 
& by whom it had been indorsed is a misdemeanour. 
— H. V. Hevey (1782), 1 Leach, 229 ; 2 East, P. C. 
856, C. C. R. 

11.387. Personation to obtain property by mar- 
riage.] — If a man & woman marry in the name of 
another, for the purpose of raising a specious title 
to the estate of the person whose name Is assumed, 
it is a conspiracy. — R. v, Robinson (1746), 1 
J^ach, 37 ; 2 East, P. C. 1010. 

Annotation : — Refd. Boots v. Grundy (1900), 82 L. T. 769. 

11.388. Personation of judicial official.]— R, v. 

Dupee (1725), 2 East, P. 0. 1010. 


vSuB-SECT. 2 . — Of Seamen and Soldiers. 

See Admiralty Powers Act, 1865 (c. 124), s. 8 ; 
Chelsea Hospitals Act, 1826 (c. 16), s. 88 ; Army 
Prize Money Act, 1832 (c. 53), s. 49. 

11.389. Personating seaman entitled to prize 
money — Existence of seaman personated.] — R. v. 

Brown (1800), 2 East, P. C. 1007, C. O. R. 

11.390. S. 1\ R. V. M‘Annelly (1800), 2 East, 
P. C. 1009, C. C. R. 

11.391. .] — Tnchctrnenfc on 57 Geo. 3, c. 

127, s. 4 (b), for personating the name of a seaman. 
To constitute tliis ollence, a person entitled, or 
really supposed to be entitled, to wages, must be 
personated ; personating a man who never had 
any connection with the ship is not an olTence 
within the Act. When there never was such a 
pei*son belonging to the sliip as tlie person described 
by the indictment as the person personated, 
prisoner cannot be con\icted, though there was a 
person belonging to the ship of nearly the same 
name whom the prisoner meant to peissonat/e. — R. 
V, Tannet (1818), Russ. ^ Ry. 351, C. C. R. 
Annotation : — Refd. R. r. Pringle (1840), 9 C. & P. 408. 

11.392. Dead seaman personated.] — Pris- 

oner applied at Greenwich Hospital for prize money 
in the name of B. ; B. was dead, k> was supposed to 
be so at tlie hospital, & prisoner did not obtain the 
money ; on indictment for i^ersonating, etc. : — 
Held : 51 Geo. 3, c. 93, s. 89, applied although the 
seaman was dead. — R. v. Martin (1817), Russ. 
Ry. 324, C. C. R. 

Annotation : — Refd. Whilcley v. Chappell (1868), L. R. 4 
y. B. 147. 

11.393. .] — Prisoner personated (-., 

who was dead, whose prize money had been paid 
to his mother : — Held : t hat did not vary the 
prisoner’s guilt ; k he was rightly convicted on 
51 Geo. 3, c. 93, s. 89.— It. v. Champ (1817), Russ. 
& Ry. 327, C. C. R. 

Annotation: — Refd. Wliiteley v. Cliappell (1868), L. R. 4 
Q. B. 147. 

11.394. Aiding & abetting personation.] — 

Indictment on 57 Geo. 3, c. 127, s. 4. All persons 
aiding abetting the personating a seaman are 
l>rincipals ; the otfence is not confined to the person 
only who pei*sonates the seaman. — R. v. Potts 
(1818), Russ, k Ry. 353, C. C. R. 

1 1 .395. Personating soldier entitled to prize money 
— Motive of personation immaterial.] — On an 
indictment under 2 Will. 4, c. 53, s. 49, two persons 
were charged, one as having falsely personated a 


PART XXXIV. SECT. 23, SUB-SECT. 2. 

t. Personating soldier enlitUd to 
penMon — JJead soldier •personated. ] — > 
All iiidictnient uiidcr 46 Geo. 3, c. 69, 
8. 8, for pcrsoiiaiiug H., a deceased 
jKU'soii, “ 11. being thou isc there a 


j person supposed to bo entitled, or. 
‘ being a person entitled,' to a certain 
pension ” : — Held : bad. — R, v. Keefe 
( 1822). Jebb, Cr. & Pr. Cas. 6. — IR. 

a. .] — li. V. Fitzmaurtce 

(1824), Jebb, Cr, & Pr. Cos. 29.— IR. 
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Sect, 23. — Personation : Sub-sects, 2 3. Sects, 24 

cfc 25 ! Sub-sec t, 1.] 

soldier entitled to prize money, & the other as an 
accessory before the fact, in causing & procurring 
him t-o commit the alleged felony. It appeared 
that the former, at the instigation of the other, 
had pei-sonated the soldier entitled to prize money, 
but that the other had represented that ho was 
entitled to the prize money ; & the defence was 
that he had purchased it from the soldier, which 
there was no express evidence to disprove : — Held : 
nevertheless both were guilty upon this indictment. 
— R. V. Lake (1869), 11 Cox, C. C. 333. 


Sub-sect. 3. — Of Owners of Stock. 

See Forgery Act, 1801, c. 98, s. 3 ; Forgery Act, 
1870, c. 58, 8. 4. 

11,396. Indorsing dividend warrant — No attempt 
to receive money.] — Obtaining & indorsing a divi- 
dend warrant at the Bank in the name of a stock- 
holder is “ personating a proprietor & thereby 
endeavouring to receive the dividend ” although 
no attempt whatever is made to receive the money 
at the Post Ofllce. — R. v, Parr (1787), 1 Jx:‘ach, 
434 ; 2 East, P. 1005. 


Sect. 21.— CORRUPTION OF AND BY AGENTS— 

BRIBERY. 

See Prevention of Corruption Acts, 1906 (c. 34) 
& 1916 (c. 61). 

11,397. Actual corruption unnecessary — Intent 
immaterial.] — It was the practice of the Metro- 
politan Water Board to allow to the owners of 
house property a deduction from tlie water rates 
in respect of such portions of tlieir property as had 
been empty during the quaint er for wliich the rates 
were payable. Resp., the owner of a block of 
chambers, handed to an agent of the Board a 
“ claim for empties,” in which he fraudulently 
represented that portions of the block had been 
empty for longer periods than was in fact the case, 
whereby he obtained a larger allowance than he 
was entitled to. The agent was not aware that 
the statements in the claim were untrue. Resp. 


was summoned under the Prevention of Corruption 
Act, 1906 (c. 34), 8. 1 (1), paragraph 3. 

The two preceding paragraphs of that sub-sect, 
mspectively make it an ollence in an agent “ cor- 
ruptly ” to accept a bribe in connection with liis 
principal’s business, So in a, third i)erson “ cor- 
ruptly ” to give or offer a bribe to an agent in a 
similar connection : — Held : the paragraph under 
which resp. was summoned was not limited either 
by the title of the Act or by the context of the two 
preceding paragraphs to cases in which deft, acted 
corruptly. So neither the corruption or attempted 
corruption of the agent nor his knowledge of the 
falsity of t-he stat^ement was a necessary ingredient 
in the offence charged. — S age v, Eichoi.55, [1919] 
2 K. B. 171 ; 88 L. J. K. B. 816 ; 121 L. T. 151 ; 
83 J. P. 170 ; 35 T. L. R. 382 ; 26 Cox, C. C. 432 ; 
17 L. C. R. 354. 

11.398. Bribe for disclosing trade secret.] — R. v, 

Huessener & ScHROEDER (1911 ), 6 Cr. App. Rep. 
172, C. C. A. 

11.399. Bribe to Induce workmen to leave em- 
ployment.] — R. V, Huessener So Sciiroeder, No. 
11,398, ante, 

11.400. Bribe by contractor to employer’s archi- 
tect — Direction to jury.] — Applts. wore convicted 
at assizes of corniption So were each sentenced to 
six months’ imprisonment in the second division. 
E.-.T. was a contractor. So it was proved that at or 
about the time tlie Aberdare tJ. 1). C. was author- 
ising a building scheme he ])aid C(*rtain sums of 
mone‘y to .1., who was tla^ arcldtect of tlie council. 
When giving eviden(‘e on thdr own behalf, applts. 
gave th(4r version of the transactions which had 
taken place between them. In directing the jury, 
the judge said that if they were not satisfied by the 
applts.’ explanation that the transactions were 
honest, if they had any doubt in the matter, they 
ought to convict applts. On appeal : — HeM : the 
direction by the judge was correct. The effect, of 
sect. 1 of the Prevention of (Corruption Act, 1906 
(c. 34), So sect. 2 of the Prevention of Corniption 
Act, 1916 (c. 64), wfis that, if the circumstances 
outlined in the last-named sect ., namely, payment 
of money to a imblic; officer by a pei‘son holding or 
seeking to obtain a contract from a i)ublic body, 
were established, the ])ayinent was to be deemed 
to be corrupt , unless the contrary wei'e (\stablished 
to th(‘ satisfaction of the jury. — R. v, .Ienkins, 


PART XXXIV. SECT. 23, SUB-SECT. 3. 

b. FersoncUing infanta — Proceeds of 
sale in Treasury.] — On an application 
by the kurta of a joint Hindu family, 
in his representative character, to 
withdraw certain eurplua sale-proceeds 
standing to their credit in the Treasury, 
the collector directed him either to 
file a power of attorney or to causo all 
the other members to appear & admit 
liJs authority to sign on their behalf. 
They all appeared in person before the 
sberlstadar, except two minors, who 
were i)ersonato<l by other persons, & 
sigmod receipts for the money & caused 
the per8onat.ors to sign in the names 
of the minors. The collector, after 
Inspecting the signatures, issued a bill 
in their favour for the amount due, 
which they withdrew : — Held : the 
offence of cheating was not made out. 
— Baburam Rat v. R. (1905), 1. L. R. 
32 Calc. 775.— IND. 

PART XXXIV. SECT. 24. 

c. Who ia an ayciit — Police con- 
atable — Prevention of Corruption Act, 
1906, c. 34.] — In a complaint under the 
above Act charging an attempt to 
bribe a police constable In G. whUo 
in the execution of his duty & acting 
for his employer the chief constable : — 


Held : jjolice constable was an agent 
in the sense of the Act. — Graham v. 
Hart, [1908] S. C. (,T.) 2«.— SCOT. 

d. Who may he indicted.} — ^The giver 
of a bribe as well as the receiver 
may bo indicted for bribery. — North 
V iirroRiA Eusction (D), Cameron v. 
Macij^n.nan, X H. E. C. 584. — CAN. 

e. Hribea from railway ahij^pera .] — 
A conductor of a railway co. was in 
the habit of refusing to give sliipfs^rs 
empty cars in 'which to loa<l their goods 
uukiss applt. paid a sum of money idthtT 
directly or, os alleged, through the 
agent of a certain lumber co. ; — Held : 
the proper remedy was criminal pro- 
ceedings, under .Secret Commissions 
Act, 1909 (o. 33). — He (^onuitotor 
( 1914), 29 W. L. R. 449 ; 18 Can. Ry. 
Cas. 64.— CAN. 

f. Bribe to agent to fix high prices 
for poods. J — Deft, gave the head packer 
of a CO. various sums of money 
monthly as an inducement or reward 
for fixing prices higher t-lian tJiey 
should be fixed : — Held : lie was guilty 
of an offence under Secret Com- 
missions Act, s. 3 {b). — II. V, Rabino- 
vrrcH & Clingman (1916), 30 W. 1.. R. 
609 ; 25 Man, L. R. 341.— CAN. 

g. Bribe to ae(mre acceptance of tender. ] 
— - Accused sent in u tender to a 


go\ t. department ])rivalely, A offered 
£100 as a present, to an ollieial if Jii.M 
tender were accented, stating that the 
offer was not a bribe but mertdy a mai'k 
of esteem A in recognition of any tiling 
tliat tlie official could do to secure 
his tender. Jt was the duty of the 
official to receive, classify &; lay the 
leuderH before the dir<ctor of supiilieH, 
& to give any information of importance 
bearing on the tenders, the tenders 
being decided upon by a tender boaril 
upon recommendation by the director 
of supplies : — Held : accused was 
rightly convicted of contravening 
Law 10 of 1894, h, 3 (a), & his off'er 
was a bribe.- 'R. v. Swemmkr, [1917 J 
T. 1’. 1). 455. - S. AF. 

h. Procedure — Secret Cor/unisalona 
Act, 1909 (e. 33). a. 3.]— Under the 
M 1 ) 0 v(i Blict. a magistral e has jurisdiction 
to proceed to try ac.ciisod by way of 
summary conviction without asking 
for the consent of accused or against 
his wish ; ho has discretion, &, as 
guardian of the interests of the public, 
iic must decide whether to proceed by 
way of summary conviction or by way 
of Indlctment.^ — R. v. McNabb (1919), 
3 W. W. K. 1031 ; 49 1). L. R. 496 ; 
32 Can. Crlm. t^as. 106 ; 16 Alta. L. K, 
107.— CAN. 
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E. V. Evans-Jokhs (1923), 87 J. P. 116 ; 89 T. L. 
E. 468 ; 67 Sol. Jo. 707 ; 17 Or. App. Eep. 121, 
C. C. A. 


Sect. 26.- CONSPIRACY TO DEFRAUD. 

SUB-.SECT. 1. — NATUKE OP OPPENCE. 

11.401. In sale of goods.] — R. v, Mackarty & 
Fordenbouroh, No. 11,139, ante. 

11.402. Money to be obtained through 

contract.] — R. v. Kenrick, No. 11,020, ante. 

11.403. Inducing acceptance of lower price.] 

— The otTence of conspiracy may be committed 
by conspiracy to use unlaAvful mean.s for the 
accomplishment of a lawful object, & where A. 
<te B., by false representations made to C., respect- 
ing a hoi*se which the latter had sold to A., induced 
him to accept a smaller sum in satisfaction of the 
agreed price :—Held : although C. would not be 
bound by his agreement to accept the smaller 
sum, A. B. were, nevertheless, properly con- 
victed of a conspiracy. — R. v. Carlisle (1851), 
Dears. C. C. 337 ; 23 L. J. M. C. 109 ; 23 L. T. O. H. 
81 ; 18 J . P. 280 ; 18 .Jur. 38(3 ; 2 W. R. 412 ; 2 
C. L. R. 478 ; 6 (.^ox, C. C. 3(30, C. C. R. 

11 .404. Frauds on tradesmen — Misrepresentations 
as to means.] — In an indictiuent against defts. for 
a conspiracy to cause themselves to be believed 
persons of largo property, for the purpose of 
defrauding tradesmen, prosecutor may j^rove 
various instances of their giving a false represen- 
tation of their circumstances, as overt acts of the 
consx>iracy. — R. v. Roberts (1808), 1 (^amp. 399, 
N. P. 

Arnwtadon Reid. II. v. Ridgeway (1843), 1 L. T. O. S. 622. 

11.405. .] — An indictment alleged 

tliat defts.. A., B., & C. being per*sorLS in indigent 
circumstances, A intending to defraud trade.smen 
who should suj)})ly them with goods upon credit, 
consi)ir(Ml to cause C. to be reput t*d A believe<l to 
be a x)ei*son of consi.i* rnbl(* property, A in opulent 
circumstanc(‘s, for the purpose A with the intent 
of cluuiting A defrauding divers ])ersons being 
tradesmen, who should bargain with th(‘m for 
the sale to A., of goods, etc., the propculy of .such 
last- mentioned persons, without paying tor the 
same, with intent- to obtain to thenLselv(‘s money 
A other prolit-s : — Held : this indictment was not 
supported by proof that (lefts. B. A (A bdng the 
wif(i A daughter of the otlier deft. A., reinesented 
that they were in indei^endent circumstances, 
tlieir income being interest of money received 
monthly ; at anotlau^ time, wlien engaging lodg- 
ings, that they were not in tlie habit of living in 
lodgings, A that they obtained various goods from 
tradesmen on credit-, under circumstances that 
showed an intent to defraud, but no j)roof being 
adduced that those goods were obtained by reason 
of any of those general statements. 

A count charging defts. with conspiring, by 
divers subtle means A false pretences, t-o obtain 
goods A chattels from I)., a tradesman, without- 
paying for them, with intent to defraud liim 
thereof, is supported by proof of overt acts, from 
wliich a conspiracy may be inferred, without 
I)roof of any such false pretence as is required in an 
ordinary indictment, for obtaining goods by false 
pretences. — R. v. AVhiteiiouse (1852), 6 Pox, 0. C. 
38. 

11.406. “Long firm fraud.]— A. obtained 

goods on civdit at B.’s suggestion, in order that A. 


might sell them to B. below their value, B. aiding 
A. as a referee, A giving him a character. The 
evidence was such that B. must have known that 
A. was getting the goods without any intention 
of paying for tliem : — Held : B. was guilty of con- 
spiring with A. 1-0 defraud. — \i. v. Orman A Bar- 
ber (1880), 14 Cox, C. C. 381. 

11.407. In obtaining goods.] — Prisoner, being a 
creditor of the husband of prosecutrix, endeavoured 
to obtain the debt from prosecutrix, who had 
separated from her husband. Failing in this, he 
with the other prisoneiis obtained from prosecu- 
trix by means of a trick a quantity of millinery : — 
Held : if prisoners thus obtained the miUinery 
with intent to defraud prosecutrix, they were 
guilty of a conspiracy ; but if the intemtion was 
merely to hold it as security for the payment of 
the debt claimed, the offence was not made out. — 
R. V. Strickland (1850), 14 J. P. 784. 

11.408. In user of goods of another.] — An indict- 
ment charged that A., B. A C. being in the employ 
of 1 j., a dyer, conspired to use his vats A dye, etc., 
in dying wool, etc., not belonging to themselves, 
A not entiTisted to them by Ij. for that purj)ose, A 
to get profit to themselves, A to dexu'ive L. of the 
use of his vats, dye, etc.. A, in pursuance of such 
conspiracy, deft-s. witliout the leave of L. received 
materials, whicli they dyed with the vats A dye of 
L. for their own profit. It was |)ioved tliat defts. 
used the dye, etc., of L. for dying goods for various 
pei*sons for t-heir own profit: — Held: (1) defts. 
were not entitled to an acquittal on the ground 
that, on the facts proved, a felonious taking of t he 
dye was made out, A the misdemeanour, therefore, 
merged in the felony ; (2) the indictment was not 
bad in arrest of judgment. — R., v. Bu'rroN (1848), 
11 Q. B. 929 ; 18 L. J. M. C. 19 ; 12 L. T. O. S. 
309 ; 13 J. P. 20 ; 12 Jur. 1017 ; 3 Cox, C. C. 229 ; 
1K3 E. R. 720. 

Annotatiimn :—A8 io (1) Refd. R. v. Simpson & Kerrison 

(1851), 3 Car. A Kir. 207 ; R. v, Gregory (1867), 15 W. R. 

774. 

11.409. False representation of solvency.] — A 

party may be convicted of a conspiracy to clieat A 
defiaud, by means of a false A fraudulent repre- 
s(uitation as to tln^ solvency or the trade of another, 
although t h(^ i-ei)resen< at ion was oral ; A one for 
wliich per se he would not be civilly liable imder 
Statute of Frauds Amendt. Act , 1828 (c. 14), s. 10, 
but the question will be not merely whetlier the 
representation w^as false A fraudulent, but whether 
it was made, in collusion with the othei* co-deft., 
for the i)urpose of cheating prosecutor. E%ddence, 
however, that at- the timt*. it was made, deft, knew 
it to be false, coupled with any circuinstanc(‘s 
showing that he had an object in view in making it, 
will be evidence to go to the jury in sui)port of 
charge.— R. v. Timothy (1858), 1 F. A F. 39. 

11.410. Fraudulent bill of exchange.] — R . v. 
Bevey', No. 11,38(3, ante. 

11.411. Fraudulent fabrication of shares.] — If 
pei*sons conspire to fabricate shares in addition to 
the limited number of wliich a joint stock co. 
according to its nil(*s consists, in order to sell them 
as good shares, they may be indicted for it, not- 
withstanding any imperfection in the original 
formation of the co. 

Qu. : Whether scrip receipts given by the 
bankers of such a co. in return for sums paid as 
deposits, can be properly described as shares in the 
indictment. 

The receiiits had not become shares, but were 
only things which might be made shares (Abbott, 
O.J.). — B. V. Mott (1827), 2 0. A P, 521, N. P. 
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Sect, 25. — Conspiracy to defra^id: Siib-sect. 1« ] 

11.412. Issuing false balance sheet.] — The direc- 
tors of a joint stock bank, knowing it to be in a 
state of insolvency, issued a balance sheet showing 
a profit & thereupon declai‘ed a dividend of fi per 
cent. They also issued advertisements inviting 
the public to take shares upon the faith of i-heir 
representations that the bank was in a fiourisliing 
condition. 

On an ex officio information filed by the A.-G., 
they were found guilty of a conspiracy to defraud. 
— R. V, Brown (1858), 7 Cox, C. C. 442 ; sub nom, 
R. V, EsDAn.E, 1 F. <fc F. 213. 

Annotation: — Mentd. R. v, Charlesworth (18G1), 1 B. & S. 

4C0. 

11.413. .] — On an indictment against the 

manager & secretary of a joint stock bank, the 
indictment containing many counts, some charging 
that defts. concuiTed in making <fe publishing 
false statements of the aff ail's of the bank, <te 
others that they conspired together to do so, 
prosecutors were put to elect on which set of 
counts they would rely, & they having elected 
to rely on the counts for conspiracy : — Held : it 
was not enough to prove that defts. made & put 
forth false statements, intended calculated to 
deceive, unless they had entered into a precedent 

fraudulent conspiracy to do so. The chief 
count relied upon not stating an intent to defraud 
any particular parties : — Held : though there were 
auditors, whose duty it would be to discover any 
frauds, that was no answer to the prosecution, if 
defts, were party to such a conspiracy to deceive 
them & the directors. But, on tlie other hand, 
the jury were told that evidence tliat the directors 
were privy to all that was done was very material, 
with a view to negative such consj^iracy, on the 
part of defts. to deceive. — R. v, Btircii (1865), 4 
F. ik. F. 407, 

11.414. Issuing false prospectus.] — On an indict- 
ment for conspiracy to cheat & defraud the public, 
by means of the circulation of a false prosi^ectus 
to induce them to take shares in a worthless co. ; 
assuming the intent to cheat defraud, defts., 
who were parties to the design, are liable for any 
of the overt acts done by the others in pursuance 
of such common design. the overt act laid 
being the making & circulating a false prospectus, 
deft., if party to such a design, might be liable, 
although he took no part in drawing the prospectus, 
& though ho was absent at the time it was circu- 
lated : — Held : such deft, was not, therefore, on 
those grounds, entitled to acquittal, as distinguished 
from the others. 

In such a case, the co. being formed for the pur- 
pose of taking the transfer of a business, the 
j)rosx)ectus stating that, in the opinion of the 
directors (who included the members of the old 
fii'm), the business was such as would secure a 
highly remunerative return to the shareholders ; 
that the vendors guaranteed deficiencies in the 
assets & liabilities transferred ; & there being no 
proof to falsify any of the statements in the pros- 
pectus, beyond evidence that at the time of the 
transfer there was an enormous deficiency in the 
trade assets of the firm, which, however, would, 
upon estimates — shown to have been honest & 
reasonable — have been in time made up by other 


assets & by the partners’ private estates, & the 
business itself being extremely lucrative, &: indeed 
of enormous magnitude ; — Held : the substantial 
question would bo, whether defts. had an honest, 
although erroneous, belief in this view or intended 
to cheat & defraud ; & that, in the former view, 
they could not be convicted, as the essence of the 
charge was the intent to cheat & defraud. — -R. v, 
Gurney (1869), 11 Cox, C. C. 414 ; Finlason’s 
Rei^ort, 99. 

Annotation: — Refd. R. v. Parker & Bulteel (1916), 25 Cox, 
C. C. 145. 

11.415. .] — R. V, Beatx, Singleton & 

Wain (1899), 34 L, Jo. 623. 

11.416. To enhance price of shares.] — To conspire 
on a particular day by fiUse rumours to raise the 
price of the public Govt, funds, with intent to 
injure the subjects who should purchase on that 
day : — Held : an indictable oftence ; & the indict- 
ment was weU enough without specifying the 
particular x^ersons who pm^chased, as the persons 
intended to bo injured. — R. v. De Berenger 
(1814), 3 M. & S. 67 ; 105 E. R. 536. 

Annotations: — Folld. R. v. Aflpiuall (1876), 2 Q. B. D. 48. 
Refd. King v. R. (1845), 7 Q. B. 782 ; R. v. Gurney (1869), 
11 Cox, C. C. 414 ; White v. R. (1876), 13 Cox, C. C. 318 ; 
Mogul S.S. Co. V. McGregor, Gow (1888), 21 Q. B. D. 544 ; 
Salaman v. Warner (1891), 65 L. T. 132 ; Scott v. Brown, 
Doering, McNab, Slaughter & May v. Brown, Doering, 
McNab, [1892J 2 Q. B. 724 ; Amirews v. Mockford, 
11896] 1 Q. B. 372 ; 11. v. Brailsford, [1905] 2 K. B. 730 ; 
R. V. Parker & Bulteel (1916), 25 Cox, C. C. 145. Mentd. 
Itainloll Thackoorseydass v. Soojuninull Dhondmuil 
(1848), 4 Moo. lud. App. 339 ; Commonwealth Shipping 
RopreHcntative v. & O. Branch Service, [1923] A. C. 
191. 

11.417. Payment of dividends out of capital.] 

— Burnes V. Pennell, No. 10,349, a/de. 

11.418. By obtaining quotation of shares on stock 
exchange.] — Defts. were promotei*s of tiio E. Co., 
Ltd., & ax)X>lication was made on behalf of the co. 
to the committee for general purposes of the Stock 
Exchange to order the quotation of the co. in the 
official Ust of the Stock Exchange. Averment, 
that defts. unlawfully consx)ired ^ agreed by divers 
false pretences to injure deceive the committee, 
& to induce them to order a quotation of the 
shares of the co. in the ofiicial list of the Stock 
Exchange, & thereby to induce & xici'suade divei's 
of the Queen’s liege subjects, who should thereafter 
buy tk sell the shares of the co., to believe that the 
co. was duly formed & constituted, & had in all 
respects complied with the rules of the Stock 
Exchange, so as to entitle the co. to have their 
shares quoted in the official list : — Held : a 
criminal consi)iracy ; for there was an agreement 
by defts. to cheat defraud, by means of false 
pretences, those liege subects who might buy shares 
in the co. 

The crime of conspiracy is comijletely committ ed, 
if it is committed at all, the moment two or 
more have agreed that they will do, at once or 
at some future time, certain things. It is not 
necessary in order to complete the offence that 
any one tiling should have been done beyond the 
engagement. The conspiratoi*s may repent 
stop or may have no opportunity, or may be pre- 
vented or may fail. Nevertheless, the crime is 
complete ; it was completed when they agreed. 
An agreement to accomiilish an end forbidden by 
law, though by means wduch would be harmless 


PART XXXIV. SECT. 26, SUB-SECT. 1. 

11,4121. Issuing false balance sheet] 
— The directors, manager & accountant 
of a bank dishonestly, i.e. to obtain 
wrongful gain for theniselves or to 
cause wrongful loss to others, put 


before the shareholders balance-sheets 
which they knew to be materially 
false & misleading & likely to mislead 
the public as to the condition of the 
bank, & concealed its true condition. 
Sc thereby induced depositors to allow 
their money to rcnmhi in deposit in 


I the bank : — Held : they were guilty 
of cheating in the aggravated form 
made punishable by Penal Code, s. 418, 
Sc were guilty of abetment by con- 
spiracy to cheat. — R. v. Moss (1893), 
I. L. R. 16 All. 88.— IND. 
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if used to accomplish an unforbiddon end, is a 
criminal conspiracy. An agreement to accomplish 
by means which are if done by themselves for- 
bidden by law, an end which is harmless if accom- 
plished by unforbidden means, is a criminal 
conspiracy . An agreement made with a fraudulent 
or wicked mind to do that which, if done, would 
give to prosecutor a right of suit founded on fraud, 
or on violence exercised on or towards him, is a 
criminal conspiracy (Brett, J.A.). — R. v. Aspi- 
nall (1870), 2 Q. B. D. 48 ; 40 U .J. M. C. 145 ; 
30 L. T. 297 ; 42 J. R. 52 ; 13 Cox, 0. C. 503 ; sub 
nom. Aspinaia. v. R., 25 W. R. 283, 0. A. 


Annotaiions: — Refd. Bradlaugh v. R. (1878), 3 Q. B. D. 
607 ; R. V. Strou«:ler (1886), 17 Q. B. D. 327 ; Salaman v. 
Warnor (1891), 66 L. T. 132; Scott v. Brown, Doerin^c, 
McNab, Slaughter & May r. Brown, Boering. McNab, 
11892] 2 Q. B. 724 ; R. v. Silverlook, [1894] 2 Q. B. 766 ; 
R. V, Whitaker, [1914] 3 K. B. 1283. 


11,419. “Rigging the market.”] — A contract to 
“ rig the market ” on the Stock Exchange is an 
illegal conspiracy, & the ct-s. will not enforce the 
rights acquired tJiereunder by the parties to such a 
contract. — Scott v. Brown, Dopiring, McNab 
A Co., Slaughtpir & May v. Brown, Doering, 
McNab A Co., [1892] 2 Q. B. 724 ; 01 L. J. Q. B. 
738 ; 07 L. T. 782 ; 57 ,T. P. 213 ; 41 W. R. 110 ; 
8 L. R. 755 ; 30 Sol. Jo. 098 ; 4 R. 42, 
(k A. 


Annotations : — Mentd. Brown v. SStork Exchange Conimittce 
(1892), 36 Sol. Jo. 752 ; He Thomas, .TaijucHH v. Thomas, 
[1894] 1 Q. B. 747 ; Gedge w Royal Exchange Ahscc. 
Cprpn., [1900] 2 Q. B. 214; Willis v. Lovick, 11901] 2 
K. B. 196 ; (lordon t?. Metropolitan Police Chief Comr., 
[1910] 2 K. B. 1080 ; Re Robinson's Settlmt., Gant v. 
Hobbs, [1912] 1 Ch. 717 ; Kregor v. Hollins (1913), 109 
Jj. T. 225 ; North Western Salt Co. v. Electrolvlic Alkali 
C^o., [19131 3 K. B. 422 ; Farmers’ Mart y. Miine, [1915] 
A. C. 106 ; Wild v. Simpson, [1919] 2 K. B. 544 ; Lipton 
r. Powell, [1921] 2 K. B. 51. 


11.420. Banker keeping doors open — False repre- 
sentations of solvency.] — Althougii .an ordinary 
trader does not- by the mere fact that lie keeps liis 
doors open for business represent that he is at the 
moment solvent, the business of a bank stands on 
a different footing because a banker trades with 
other persons’ money, A he untertakes by the very 
carrying on of Ivis business that he will lionour any 
clieque drawn upon an account, provided that that 
account is in crculit to the amount of the draft, 
(Consequently it is open to a jury to find that a 
banker impliedly represents that he is in a position 
to fuliil those obligations A is solvent. — R. v. 
Parker A Bulteel (191(5), 80 J. P. 271 ; 25 Cox, 
i\ a 145. 

11.421. To sell & transfer railway ticket.] — On 

an indictment for conspiracy for the sale. A trans- 
ferring of a railway excursion ticket not transfer- 
able : — Held : prisoners must be acquitted unless 
there was a previous concert between them to 
obtain the ticket for the purpose of its being 
fraudulently used. — R. v. Absolon A Ceark (1859), 
1 F. A F. 498. 

11.422. To defraud partner.] — A fraudulent 
agreement by a member of a partnei'ship with 
third persons, wrongfully to deprive his partner by 
false entries A by false documents of all interest iii 
some of the partnership property on taking 
accounts for the division of tlie property on the 
dissolution of the partnei^ship, is a conspiracy. 

It is not necessary in order t^o constitute a con- 
spiracy that the acts agi'eed to be done should be 
acts which if done would be criminal. It is enough 
if the acts agreed to be done, although not criminal 
ai*e wrongful, i,e. amount to a civil wrong (Cock- 
burn, C.J.). — R. V, Warburton (1870), L. R. 1 
C. C. R. 274 ; 40 L. J. M. C. 22 ; 23 L. T. 473 ; 35 


J. P. 110; 19 W. R. 165; 11 Cox, C. 0. 684, 

C. 0. R. 

Annotations: — Consd. Huttley v. Simmons, [1898] 1 Q. B. 
181. Refd. R. V. Asplnall (1876), 2 Q. B. I). 48 ; Emma 
Silver Mining Co. v. Lewis (1879), 40 L. T. 168 ; R. v. 
Whitchurch (1890), 02 L. T. 124 ; Boots v. Grundy (1900), 
82 L. T. 769 ; Quinn v. Leathern, [1901] A. C. 495 ; R. v. 
Whitaker, [1914] 3 K. B. 1283. 

11.423. Disposal of goods in contemplation of 
bankruptcy.] — A conspiracy by traders to dispose 
of their goods in contemplation of bkpey., with 
in^nt to defraud the creditors, is an indictable 
offence at common law ; A their clandestine 
rernovaT of the goods, prior to an absconding, will 
be evidence of such a conspiracy. — R. v. Hall 
(1858), 1 F. A F. 33. 

11.424. .] — An indictment charged that H. 

A others conspired contrary to the Debtors Act, 
1809, A within four months next before a petition 
of bkpey. against 11. to remove part of H.’s 
property, H. being a trader A likely to become 
bkpt. On a plea of not guilty 11. was found 
guilty : —Held : the indictment was not bad after 
verdict on the ground that it did not allege that H. 
had afterwards been made bkpt., or the agreement 
had been made in contemplation of bkpey., the 
latter being sufficiently implied. — H eymann v, R. 
(1873), L. R. 8 Q. B. 102 ; 28 L. T. 1(52 ; 37 J. P. 
505 ; 21 W. R. 357 ; 12 Cox, O. C. 383. 

Annotaiions : — Refd. R. v. Goldsmith (1873), L. R. 2 C. C. R. 
74 ; R. V. Aspinall (1876), 2 Q. B. D. 48; White v. R. 
(1876), laCox.C.C. 318; Bradlaiighr. R. (1878), 3 Q. B. 1). 
607 ; R. 8ilverlock, [1894] 2 Q. B. 766 ; R. v. Muns- 
low, [1895] 1 Q. B. 758. 

11.425. To enforce payment of pretended debt.] — 

R. V. Taylor A Boynes, No. 11,214, a7de» 

11.426. To defraud Judgment creditor.] — An in- 
dictment for a conspiracy to cheat A defraud a 
party of the fruits A advantages of a verdict ob- 
tained, is too general, A bad in point of Jaw. — R, v, 
Richardson (1834), 1 Mood. A R. 402, N. P. 

Annotatiomf : — Refd. R. Kenrick (1843), 5 Q. B. 49 ; R. 

V, Rowlands (1851), 21 L. J. M. C. 81 ; White v. R. (1876), 
13 Cox, C. C. 318. 

11.427. .] — R. V. Rowj.ands, No. 11,380, 

ante, 

11.428. — ■ — .1 — R. V. Cox A Railton (1884), 14 
Q, R. D. 153 ; .54 Iv. 3, M. C. 41 ; 52 L. T. 25 ; 49 
J. P. 374 ; 33 W. R. 390 ; 1 T. L. R. 181 ; 15 Cox, 
C. (]. oil, C. C. R. 

Annotations : — Mentd. I’roctor v. Smiles (1886), 2 T. L. R. 
845 ; He Postlethwaite, Re Rickman, I^ostlethwaitc v. 
Rickman (1887), 35 Ch. D. 722 ; Ward r. Marshall (1887), 

3 T. L. R. 578 ; Williams v. Quebrada Ry., Land & Copper 
(^o., 11895] 2 Ch. 751 ; R. v. Smith (1915), 84 L. J. K. B. 
2153; Weld-Blundell v. Stephens, [1919] 1 K. B. 520 ; 
O’Rourke V. Darhishiro, [1920] A. C. 581. 

11.429. By fraudulently obtaining grant of ad- 
ministration.] — A n indictment for conspiracy aUeged 
that C. died possessed of East India stock, leaving 
a widow ; that defts., unlawfully, etc., conspired 
by false pretences A false swearing, etc., unlaw- 
fully, etc., to obtain the “ means A power ” of 
obtaining such stock : that, in pursuance of such 
conspiracy, defts. caused to be exhibited in the 
Prerogative CouH of Canterbury a false affidavit 
made by one of them, in which the deponent 
stated that C.’s widow had died without taking out 
administration to A that deponent was one of 
her childri'u : A it then alleged tJiat defies, fraudu- 
lently obtained to deponent, as one of the children 
of (’., a grant of administration to his estate. The 
indictment contained other similar oveili acts, A 
charged that by means of them defts. did obtain 
the means A power, etc., A did get possession of 
the said stock. On motion in Q. B, to arrest the 
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Sect* 25 . — Conspiracy to defraud: Stib-sec^s* 1, 2 

judgment, on the ground that a charge of con- 
spiracy to obtain the “ means & power ” of obtain- 
ing the stock did not describe any offence. Semhle : 
ilie statement of the overt acts done in furtherance 
of the object of conspiracy was so interwoven 
with the charge of conspiracy itself as to show an 
unlawful conspiracy. But ; — Held : at all events, 
the ovei*t acts in themselves constituted a mis- 
demeanour, on which the ct. could legally pro- 
nounce judgment. — Wright v, R. (1849), 14 Q. B. 
148 ; 14 L. T. O. S. 65 ; 14 Jur. 305 ; 117 E. R. 
60, Ex. Ch. ; previous proceedings, sub nom* R. v* 
Wright (1847), 9 L. T. O. 8. 355. 

11.430. To make pirated musio for sale.] — If two 
or more persons combine together to make ph'atod 
music for sale, & so to get the profits out of that 
music to which they have no right, that is a con- 
spiracy to deprive the owner of the copyright of 
his property, & is punishable as a criminal con- 
spiracy. — R. V* WlUUETTS (1906), 70 J. P. 127. 

11.431. .] — R. V, WuiTELEY (1007), 148 

C. C. Ct. Cas. 267. 

11.432. In play — False representations as to skill.] 

— R. v. Bailey, No. 11,350, ante* 

11.433. .] — R. V* Hudson, No. 11,354, ante* 

11.434. Mock auction.] — R. v* Levine & Wood, 
No. 11,138, ante* 

11.435. .] — R. V* Lewis, No. 11,148, ante* 

Knock outs.] — See Auction & Auctioneers. 


Sub-sect. 2. — Evidence and Proof. 

11.436. Evidence of concert.] — R. v* Pywell, 
No. 11,127, ante. 

11.437. .] — On an indictment against A., B., 

C,, D., E., E., C., A IT., fur conspiracy to cheat M. 
by selling a glaiidered horse as a sound horse, tlie 
evidence was, that A. having j)reviously cheated 
M. by sellirig him a kicking horse, defts. B., C., 
1)., & E., obtained that horse from M. in exchange 
for a glandered horse, which he subsequently 
sold. A., accompanied by G., afterwards sold M. 
another horse, in wliicli transaction the latter w^is 
again defrauded. Some evidence was given t<^ 
show that A. was frequently in company with 
some of the other defts,, & that he was aware of a 
previous sale of a glandered hoi'se by them, but 
there was no other evidence to cormect him with 
its sale to M. : — Held : in the absence of any evi- 
dence clearly leading to the conclusion that A. was 
a party to that sale, there was no evidence of a 
conspiracy to go to the jury against him. — R. v* 
Read (1852), 6 Cox, 0. 0. 77, n., 134. 

Annotation : — Distd. K. v. Rycroft (1852), G Cox, C. C. 70. 

11.438. *.] — R. V* Timothy, No. 11,409, ante* 

11.439. .] — R. V* Absolon & Clark, No, 
11,421, 

11.440. '.] — Prisoners, wliarfingers, their 
servants, being indicted, in various counts, for 
conspii'acy to defi'aud, by false stiitemerits as to 
goods deposited with them, & insured by the 
owners against lire ; one set of counts being laid 
with reference to a lire occurring on June 7, 1864 ; 

another set with reference to a fire occurring on 
Nov. 25, 1864 i—Held : evidence that false state- 
ments were knowingly sent in by the servants. 


which would be for the benolit of the masters ; 
ik> afterwards the servants took fraudulent means 
to conceal the falsehood of the statements, with 
evidence that the employers had the means of 
knowing of the falsehood, & knew of the devices 
used to conceal it, was no evidence to sustain the 
charge of a fraudulent conspiracy between the 
employers & the servants. — R. v* Barry (1865), 4 

F. & F. 389. 

11.441. .] — R. V. Orman & Barber, No. 

11,406, ante* 

11.442. What is sufficient overt act.] — A 

slight overt act may bo evidence of a conspiracy to 
defraud. — R. v* Locichart (1909), 2 Or. App. Rep. 
308, C. C. A. 

11.443. .] — Where two persons are 

indicted for conspiracy, it is not sufficient evidence 
of an oveii act that one jjarted with a document 
which is ultimately found in the possession of the 
other. — R. v* Costello & Bishop, [1910] 1 K. B. 
28 ; 79 L. J. K. B. 90 ; 101 L. T. 784 ; 54 Sol. Jo. 
13 ; 22 Cox, C. C. 215 ; sub nom. R. v* Connolly 
& Costello, 74 J. P. 15 ; 20 T. L. R. 31 ; 3 Cr. 
App. Rep. 27, C. C. A. 

11.444. .] — R. V. Grosvenor, No. 

11,009, ante* 

11.445. Proof of intent alleged.] — Where in an 
indictment for *a conspiracy the overt acts were 
charged to have been done with intent to defraud 

G. , who was entitled to receive the sum of money in 
question, & the jury found that G. was not so 
entitled : — Held : a verdict of guilty could not be 
supported. — R. v* Dean (1840), 4 Jur. 364. 

11.446. .] — In a count for a conspiracy, the 

oveii act set out must be averred to be within the 
object of the conspiracy as stated in the indict- 
ment. — R. V. Henry & Ward (1844), 4 L. T. O. S. 
50 ; 1 Cox, C. C. 101. 

11.447. .] — R. V* Steel, No. 11,367, ante* 

11.448. Admissibility of letters without calling 

recipients — Representations by conspirator made 
after fraud charged.] — S. &; 11., being in business in 
London, as booksellei's under the firm of B. A Co., 
in order tu force the sale of a book written by 11., 
procui*ed M. to circulate among country book- 
sellers an original letter purporting to be an order 
for the book by a titled lady. S. sent this letter 
with a letter from the firm offering a reduction of 
terms for seven copies or more. On indictment 
of S. <te 11. for consphacy & false pretences ; — 
Held: (1) it was unnecessary to call each country 
bookseller who got a circular & letter, but a 
witness might produce the letters as received 
from such bookseller, though no count charged an 
intent to defraud such bookseller ; (2) H.’s 

representation after the frauds were admissible in 
evidence to connect him with the conspiracy. — R. 
V* Stenson a Hitchman (1871), 25 L. T. 660 ; 36 
J. P. 532 ; 12 Cox, C* C. Ill, C. C. R. 

11.449. Evidence for defence — Correspondence 
between conspirators.] — -Where two defts. were 
indicted for a conspiracy to commit a fraud, & the 
defence of one was, that ho himself had been 
deceived by the representations of his co-deft., & 
part of a wiitten correspondence between defts. 
having been received in evidence for the Crown : — 
Held: the whole of the correspondence between 
defts. up to the time of the overt act of the oon- 
spiiacy was admissible in evidence for the defence. 
— R. V* Whitehead & Brown (1823), 1 Dow. & 
Ry. M. C. 867 ; Dow. & Ry. N. P. 61, N. P. 


PART XXXIV. SECT. 25, SUB-SECT, a, i given in evidence, there ought to be that a conspiracy should first be 

Evidence of concert.]— Beiom ' preiiminaiy proof to show an proved. — K. v. Hutouinson (1904), 

the acts of alleged conspirators can be j ^ting together, but it is not necessary 11 B. C. R. 24. — CAN. 



Part XXXIV.— Offences against Property. 


1019 


Sub-sect. 3. — Indictment. 

Sec, generally, Part I., Sect. 6, sub-sect. 8, M., 
ante* 

11.450. Overt acts need not be set out.] — An in- 
dictment charged that defts. conspired, by divers 
false pretences & subtle means & devices, to obtain 
from A. divers large sums of money, & to cheat & 
defraud him thereof ; — Held : tlie gist of the 
offence being the conspiracy, it was quite sufficient 
only to state that fact & its object, & not necessary 
to set out the specific pretences. — K. v. Giuu & 
Uenry (1818), 2 B. & Aid. 204 ; 106 E. R. 341. 

Amu)tatimi8 : — Consd. R. v. Richardson (1834), 1 Mood. & R. 
402 ; R. V. Parker (1842), 3 Q. R. 202 ; R. v. Blake (1844), 
G y. B. 126 ; R. v. (Jonipcrtz (1846), 9 Q. B. 824 ; Sydserff 
V. R. (1847), 11 Q. B. 245 ; R. r. Aspinall (1 876), 2 Q. B. D. 
48 ; White v. R. (1876), 13 Cox, C. C. 318 ; Taylor v. R., 
fl805] 1 Q. B. 25. Refd. R. v. Seward (1834), 1 Ad. & El. 
706 ; R. V. Kenrick (1843), 5 Q. B. 40 ; K. v. King (1844), 
7 Q. B. 782. 

11.451. .] — A count in an indictment is good 

which sirnifiy charges that defts., urdawfully, etc., 
did conspire, combine, confederate A: agree to- 
gethei*, by divers false pretences A indm?ct means, 
to cheat & defraud R. of his moneys. Where an 
indictment for conspiracy contains several counts, 
if only a single corispir*acy be proved, the verdict 
may nevertheless be i.aken on so many of the 
counts as describe the conspiracy consistently 
with the proof. — R. v. GoMtEin'Z (1846), 9 (i. B. 
824 ; 16 L. J. Q. B. 121 ; 8 E. T. O. 8. 469 ; 11 
Jur. 204 ; 2 Cox, C. C. 145 ; 11 J. P. ,To. 350 ; 115 
E. R. 1491 ; previous proceedinqs (1815), 2 Dow. 
A L. 1001. 

Aii'iiotdiions : — Consd. White v. it. (1876), 13 Cox, C. C. 318. 
Refd. R. r. A«i)iiiall (1876), 2 Q. B. D. 48. Mentd. R. v. 
(iambic (1847), 16 M. & W. 384 ; SydaertT v. R. (1847), U 
Q. B. 245; Holinea r. 8ix8inilh (1852), 7 Exch. 802 ; 
I’ousford r. Walton (1868), L. It. 3 C. P. 1 67. 

11.452. — '.] — An indictment charged that 
defts. unlawfully, fraudulently A deceitfully did 
cons]>ir(‘, combine, confederaUi A agree together 
to cheat A didraud prosecutor of his goods A 
chattels : — Held : good, on writ of error.— S yd- 
REKFF V. R. (1847), 1 1 Q. B, 245; 12 Jur. 418; 
116 10. R. 467, Ex. (4i. ; '}>rerious proceedUigs, suh 
nonu R. r. Sydserff (1814), 2 Dow. A L. 561. 

AnTwiations : — Refd. Wright r. R. (18 40), 14 Q. B. 148; 
Latham v. R. (1861), 5 B. & S. 635 ; It. v, AHpinall (1876), 
2 g. B. D. 48 ; White v. R. (1876), 13 Cox, C. C. 318 ; 
Allen V. Flood, [1808J A. C. 1. 

11.453. When persons to be defrauded must be 
named.] — An indictment charged that deft, con- 
spired by false pretences to obtain, from persons 
named, divers goods A merchandise, A to cheat 
A defraud them of the said goods A merchandise ; 
A, in pursuance of the conspiracy, did by false 
pretences, which wei’c stated, obtain from them 
the goods A merchandise aforesaid, A did cheat A 
defraud thorn thereof, to the damage of the pei*sons 
named ; — Held : bad, in arrest of judgment, for 


not stating whose the goods A merchandise were. — 
R. V. Parker (1842), 3 Q. B. 292 ; 2 Gal. A Dav. 
709 ; 11 L. J. M. C. 102 ; 6 J. P. 551 ; 6 .Jur. 822 ; 
114 E. R. 519. 

AnnoUdions : — Refd. R. v. King (1844), 7 Q. B. 782 ; Douglas 
V. R. (1847), 13 g. B. 74 ; Sill v. R. (1853), Dtuirs. C. C. 
132 ; R. V. Mohs (1856), 26 L. J. M. C. 0 ; White v. R. 
(1876), 13 Cox, C. C. 318. 

11.454. -.] — An indictment charged that 
defts. conspired to cheat A defraud ciudain liege 
subjects of the Queen, being tradesmen, of divers 
large quantities of their goods ; that/, in pui*suance 
of the conspiracy, deft., B., fraudulently ordered A 
obtained upon credit, from W. A W., upholsterers, 
divers goods : — Held : by the Ct. of Exchequer 
Chamber, the indictment was bad, for that the 
words alleging conspiracy showed a design to 
injure, not tradesmen indefinitely, but individuals, 
A, ther(‘fore, either the persons should have been 
named, or an excuse stated for not naming them. — 
King i’. R. (1845), 7 Q. B. 795 ; 14 L. J. M. C. 
172 ; 5 L. T. O. 8. 309 ; 9 Jur. 833 ; 115 E. R. 
688, p]x. tJi. ; revsq. 8. C. sub noin* R. v. King 
(1814), 7 Q. B. 782.' 

Amwiaiions : — Distd. R. v. Aspiiiall (1876), 2 g. B. D. 48. 
Consd. White i\ R. (1876), 13 Cox, C. C. 318. Mentd. Re 
King (1845), 15 L. J. g. JJ. 2 ; R. v. Gompertz (1846), 
11 Jur. 204. 

11.455. .] — In an indictment against A. A 

others for conspiracy, it was alleged that they 
lirdavvfully, etc., coiLspired by divers false pre- 
tences 1-0 injure A deceive the members of the 
8tock Exchange committee, A to induce them, 
contrary to the, true intent A spirit of their I'ules, 
to order a <iuotat ion of the shares of a certain new 
CO. in the official list of the 8tock Exchange, A 
thereby to induce divers persons, who should 
thereafter buy A sell the said shares, to believe 
that the co. was duly constituted, A had in all 
res 4 )ects complied with the rules of the 8tock 
Excliaiige : — Held : the averments in tliis count 
were suffleient, after verdict, to support a con- 
viction. — R. V. AsriNALL (1876), 2 Q. B. i). 48 ; 
46 1.. J. M. 0. 115 ; 36 L. T. 297 ; 42 J. J\ 52 ; 
13 ('OX, C. 0. 563 ; sub nom, Aspinall v. R., 25 
W. R. 283, C. A. 

Anil olal ion s : — Consd. Bradlaugli i\ R. (1878), 3 (1. B. D. 
607 ; yalainan v. Waruer (1801), 65 L. T. 132. Refd. R. 
r. Wtrougler (1886), 17 Q, B. D. 327 ; Scott v. Brown, 
Doeriug, McNab, Slaughter &. May v. Brown, Doering, 
McNab, 11802) 2 Q, B. 724 : R. v. Silvcrlock, [1804] 
2 g. B. 766 ; R. v. Whitaker, [1914] 3 K. B. 1283. 

11.456. Must not be too general.] — Semhle : an 
indictment, charging defts. witli conspiring to 
cheat A defraud the just A lawful cieditoi*s of F., 
without any further statement of the conspiracy, 
or of any overt act, is bad as being too general. — 
R. v, Fowie (1831), 4 C. A 1^. 592. 

Annotaiions : — Consd. R. v. Kenrick (1843), 5 Q. B. 40; 
White V. R. (1876), 13 Cox, C. C. 318. Mentd. Koablc v. 
Pavne (1838), 8 Ad. A El. 555 ; Williams v. Gerry (1842), 
10 M. & W. 206 ; King v. R, (1845), 0 Jur. 833. 


PART XXXIV. SECT. 26, SUB-SECT. 3. 

1 1,450 i. Overt acts need twI he set out. J 
— Dcft/8. were charged, that being gold 
brokore, they had conspired to defraud 
all who brought gold to them, & one 
P. in particular, by the use of false 
weights : — Held : the averment of 
overt acts, & of the ownersliip of the 
gold, was unnecessary. — R. v. Nash 
A Forbes (1855), 2 Logge, 905. — AUS. 

11,460 ii. .J — DoftH. were charged 

with coiiHpiring to cheat A defraud 
by (after alleging four other overt 
acts) “ flfUily, causing 22 ot her casks 
to be sent to 1*.’8 store containing for 
the most part a dark greasy substance 
not tallow for the purpose of having 
It sold as good tallow.” Jury were not 


Hatisfled that the substance mentioned 
w'as not tallow, but were told that if 
they were satisfied of the consjiiracy 
A the iutonlion as laid it would bo 
compet-(uit for them to convict : — 
Held : the words ” not tallow ” could 
not he rejected, but might have been 
struck out by way of ameudmeut at 
the trial.^ — ^R. v. Govan (1872), 3 
V. R. (Law) 221.~-AUS. 

11,450 iii. .] — The iiuUctmcut 

for itoiispiracy dilTers fi*om an indict- 
ment for false pretences, the offence in 
the former case being complete by the 
oombination A agreement although 
nothing be done in execution of the 
conspiracy. — Thayer v. R. (1882), 
5 L. N. 162.— CAN. 


11,450 iv. .] — In an indictment 

for conspinmy to defraud it is not neces- 
sary to set out overt acts done in pur- 
suance of the illegal agreement or 
conspiracy, nor is it necessary to name 
tlio person dofraudinl or intended to be 
defrauded. — R. v. Hittchinson (1904), 
11 B. C. R. 24.— CAN. 

11,456 i. Musi not he too general.] — 
An indictment tor conspiracy with 
intent to defraud, which merely alleges 
that defts. did combine to secrete A 
make away with the property of one of 
them, A., with intent to defraud B. of 
a sum due to him by A., without 
alleging that A. was insolvent A that 
if it was in contemplation of insolvency 
the secreting was carried out, is 

E E 2 
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Sect. 26, — Cmispiracy io defraud : Suh-seci,3, Sed. 
26 ; Suh-sed. 1 , A., B. <& : C.] 

11,457. .] — A count for conspiring to deceive 

& defraud divei*s of Her Majesty’s subjects, who 
should bargain with defts. for the sale of goods, 
without making payment, remuneration or satis- 
faction for the same, with intent to t)btain xirofit 
to defts., not stating the means, is bad as not 
showing that the conspiracy was for a purjiose 
necessarily criminal. But- it is no objection that 
the count does not name the parties who w^ere to 
have been defrauded. 

A count charging that- defts., being indebted to 
divei-s persons, conspired to defraud them of the 
payment of such debts, & in })ursuance of such 
conspiracy, executed a false & fraudulent deed of 
bargain & sale & assignment of certain goods from 
tw^o of themselves to a third, with intent thereby 
to obtain (‘inolunient to themselves, is bad for 
omitting to show^ in what- respect the deed was 
false A fraudulent.- — R. v. Re(’K (1839), 9 Ad. A El. 
686 ; 112 E. R. 1372 ; sub noni. Peck R., 1 Per. 
A Dav. 508 ; 8 L. J. M. C. 22. 

Annotations : — Bbtd. Hcyinann r. )l. (1873), L. 11. 8 Q. B. 
102. Refd. R. V. Parker (1842), 3 Q. 13. 292 ; R. r. 
Kenriok (1843), 5 Q. B. 49; K. v. O’C’oiinor (1843), 4 
State Tr. N. S. 935 ; R. x\ Blake (184 4). 6 Q. B. 126 ; 
R. V. O’Connell (1844), 5 State Tr. N. S. 1 : King; r. R. 
(1845), 7 Q. B. 795 ; R. v. Gill (1854), Bears. C. C. 289 ; 
White V. R. (1870), 13 Cox, C. C. 318. 

11.458. .] — R. r. 8TAPYT.TON, R. r. Esbaile, 

R. V. Brow’N (1857), 8 Cox, C. C. 69 ; 21 J. P. Jo. 
772. 

Anmittatioxi : — Mentd. R. v. Cliarlcsworth (1861), 1 B. & S. 
460. 

11.459. Surplusage may be rejected.] — R. v, 

Yates, No. 10,514, ante. 


Se< t. 26.— malicious DAMAGE TO PROPERTY. 

Sub-sect. 1. — Malicpj, 

A, Definition. 

See Malicious Damage Act, 1861 (c. 97), ss. 51, 52. 

11.460. Malice in law.] — The legal import of 
this iei'in ditfers from the acceptation in common 
conversation. It is not, as in ordinary speech, 
only an expression of hatred or ill-will to an 
individual, but means any wicked or miscliievous 
intention of mind (Best, J.). — R. v. Harvey 
(1823), as reported in 2 B. A V. 257 ; 3 Dow. A 
Rv. K. B. 464 ; 2 State Tr. N. S. 1 ; 107 E. R. 
379. 

Annotations: — Refd. Nevill v. Fine Arts & General InHce., 

[18951 2 Q. B. 156 ; II. v. Munslow, tl895] 1 Q. B. 758. 

Mentd. Gununoor. Howcb (1856), 23 Beav, 184. 

11.461. .] — Tliere are two sorts of malice, 

malice in fact A malice in law ; the former denoting 
an act done from ill-will tow^ards an individual ; 
tiie latter a wrongful act intentionally done, with- 
out just cause or excuse. — BiiOMA(jE v. Prosser 


(1825), 4 B. A C. 247 ; 1 C, A P. 673 ; 6 Dow. 
& Ry. K. B. 29(5 ; 3 L. J. O. S. K. B. 203 ; 107 
E. R. 1051. 

Annotations : — CoDsd. Allen v. Flood, [1898] A. C. 1. R*ld. 
Blackburn r. Blackburn (1827), 1 Moo. & P. 33 : Mitchell 
V. Jenkins (1833), 5 B. & Ad. 588 ; Padmore v. Lawrence 
(1840), 4 J. 1\ 42 ; Coxhead v. Richards (1846), 2 C. B. 
.569; Henderson r. Broomhead (1859), 7 W. R. 492 ; 
Wason V. W^alter (1868), L. R. 4 Q. B. 73 ; Honwood r. 
Harrison (1872), L. R. 7 C. P. 606; Clark v. Molynenx 
(1877), 3 Q. B. D. 237 ; Hicks v. Faulkner (1881), 51 
L. J. Q. B. 268 ; Capital & Counties Bank v. Henty (1882), 
7 App. Cas. 741 ; Mogul S.S. Co. v. McGregor, Gow (1889), 
23 Q. B. D. 598 ; Nevill r. Fine Arts & General Insce., 
11895] 2 Q. B. 156 ; R. r. Munslow, fl895J 1 Q. B. 758 ; 
Quinn x\ Leathein, (1901) A. C. 495. Mentd. London 
Assocn. for ITotectlon of Trade v. Qreciilands, 11916] 2 
A. C. 15. 

11.462. .] — Malice in its legal sense denotes 

a wrongful act done intentionally without just 
cause or excuse (Ijttledale. J.). — M‘Phkrson v. 
Daniels (1829), as rei)orted in 10 B. A 0. 263 ; 
109 E. R. 448. 

Annotations : — Refd. R. r. Noon (1852), 6 Cox, C. C. 137; 
.Johnson r. Emerson (1871L L. R. 6 Kxch. 329 ; Allen r. 
Flood, [18981 A. C. 1. Mentd. Ward r. Weeks (1830), 
7 Bing. 211; Delegal v. Highlcy (1837), 3 Bing. N. C, 
950 ; Speck r. Phillips (1839), 8 L. .7. Ex. 277 ; C— v. 
Lindseli (1847), 9 L. T. G. 8. 24 ; Tidman v. Ainslie (1854), 
10 Exch. 63 ; Watkin v. Hall (1868), L. R. 3 Q. B. 396. 

11.463. — -.] — Where it aj>pears on an indict- 

ment under 7 A 8 (loo. 4, e. 30, s. 16, that a sheep 
W'as killed wdth intent to steal it : — Hdd : x^risoner 
might be convicted, for maliciously means ynalo 
animo. with any improper motive or bad 

intention. — R. v. Fordbam (1839), 1 J. P. 397. 


B. iVhai conditutes Malice. 


11.464. Act resulting In Injury.] — lender the 
Malicious Injury to Property Act, 1827 (c. 30), 
s. 2 [now the Malicious Damage Act, 1861 (c. 97), 
s. 3]. it is not necessary to sliow ill-will against 
the person whose property is destroyed, but th(5 
act is malicious in lawTf it necessarily injures such 
person A is done wilfully (TTndal, C.J.). — Bristol 
Riots (1832), 3 State fr. N. S. 1. 

11.465. .] — (1 ) Tlie silling beneath an engine 

employed in crushing puddled balls of iron, A 
rolling tliem into bars, is a part of a machine or 
engine within the Malicious Injury to Property 
Act, 1827 (c. 30), s. 4. 


(2) A displacement of a machine is within t he 
same Act ; therefore placing a sledgehammtT 
within the jaw\s of the squeezers of tlie macliiiRq 
wiiicli had the fdlect of causing a trifling injury, 
but not preventing tlie working of the macliine, 
is a damage within the Act. 

(3) The intent to destroy or to render useless 
is a question for the jury, A may be inferred from 
th(^ more act causing the damage. 

(4) It is unnecessary under this Act to prove 
express malice, for everything wilfully done, if 
injurious, must be inf cried to be done with 
malice. — R. v. Foster (1852), 6 Cox, C, 25. 

1 1 ,466. .] — On an indictment for maliciously 

setting fire to a building, it is not necessary to 


Insufficient. — R. v. Steuxberg (1885), 
8 L. N. 122.— CAN. 

k. Whether pr^rson to he defrauded 
must he named .] — In an indictment for 
conspiracy to defraud, it is not neces- 
sary tc name tlie person defrauded or 
intended to be defrauded. - R. v. 
Hutchinson (1904), 11 B. C. 11. 24. — 
CAN. 

PART XXXIV. SECT. 26, SUB- 
SECT. l.—B, 

11,464 1. Act resulting in injury .] — If 
a building is pulled down unlawfully, 


without any bonA fide belief by defts. 
that they had a right to do it, the jury 
may infer malice ; malice may bo 
inferred from the commission of a 
wrongful act, forbidden by law, without 
any personal malice against the owner 
of the property. — R. v. Elston (1861), 
5 All. 2.— CAN. 

1. Jiesulliny act wtt intended,] — 
A ImuHO standing in a demosiio liad 
been burnt down except the kitchen, 
where some furniture including a 
picture & two mirrors was stxired. M. 
obtained leave to bring some boys to 


the demesne for a day ’s holiday. Some 
of the boys strolled over to the building, 
& from curiosity to see wliat was in it, 
sniaslied open tlio doors & windows, 
& five of them entered. One of them 
in struggling to got out broke two 
mirrors .* the acts were mali- 

cious . — lie Bokuowkb, [1900] 2 1. R. 
593 ; 34 I. L. T. 105.— IR. 

m. Act done for the purpose of 
coinmittinu a felony.] — X'or the purpose 
of committing a larceny, for wnlcli ho 
was subsequently convicted, a thief 
broke a window-pane, the property 
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prove actual ill-will in prisoner towards the 
owner. 

If a man being in Ids right mind burns property 
belonging to another, a jury ouglit to infer malice 
from tlie act itself (('ijompton, .1.). — 11. v. Davies 
(1858), 1 F. & F. 

11,467. Resulting act not intended -Window 
broken by stone thrown at person — Malicious 
Damage Act, 1861 (c. 97), s. 51.] — Deft, was in- 
dicted for unlawfully maliciously committing 
damage upon a window in the house of prosecutor 
contrary to s. 51 of the above Act. Deft, who had 
been fighting with other persons in the street after 
being turned out of a pubUc-house, picked up a 
stone, & throw at them. The stone passed over 
their heads, Sc broke a window in the public- 
house. The jury found that he intended to hit 
one or more of the persons he had been fighting 
with &> did not intend to bi’eak the window : — 
Held : prisoner was not guilty. To support a 
conviction under sect. 51 there must be a wilful 
Sc intentional doing of an unlawful act in relation 
to the i^roperty damaged. — R. v, Pembliton 
(1874), L. R. 2 0. C. R. 119 ; 43 L. J. M. C. 91 ; 
30 lu T. 405 ; 38 . 1 . P. 454 ; 22 W. R. 553 ; 12 
Cox, C. C. 007, C. (L R. 

jinnotntums : — Distd. H. v. Welch (187.5), 45 L. J. M. C. 

17. Folld. K. V. Faulkner (1877), U Cox, C. C. 5.50. 

Distd. K. V. Latimer (1880). 17 Q. B. D. 359, Refd. IL v. 

Martin (1881), 8 Q. B. D. 54 ; Hail o. Richardson (1889), 

G T. L. R. 71. 


11.468. Wilful & wanton act.] — In an indictment 
for maliciously maiming cattle, it is not neces.sary 
t-o prove express malice either against the animal 
or against the owner ; it is sufficient if tlie ofl’ence 
appear to hav(^ been committed wilfully Sc wan- 
tonly. — R. V. Weahp: (1840), 4 J. P. 508. 

11.469. Mischievous act — Obstruction on railway.] 
— A party is liable to be indicted under 3 A: 4 \3ct. 
c. 97, s. 15, if he designedly ])Iace.s on a railway 
substances having a tendency to produce an 
obstmction of the carriages, though lie may not 
liave done the act expressly with that object. — 
R. LK llOLUoyD (1841), 2 Mood. A: R. 339, N. P. 

11.470. .] — l*risonei-s placed a .stone 

upon a railway, so fxs to cause an obstruction to 
carriages travelling tliereon : ~ //cW ; if this wius 
done miscliievously, A:, with an intention to 
obstruct the carriages of t he co,, the jury would be 
justified in finding that it was done “ maIiciou.sly.” 
— R. V. ilpTON A: (kri'TKKiD(JE (1851 ), 5 Cox, C. C. 
298 ; sub uouu R. v. (luTTpaaDCJE, 15 J. P. fil2. 

11.471. Reckless act— -Cattle maiming.] — Prisoner 
by a reckless act caused the death of a mare. The 
jmy found that he did not intend to kill, maim or 
wound Die mare, but that he knew that what he 
did would or might kill, maim or wound the mare. 
Sc that he nevtutheless did the act reckles.sly & 
not caring whether the mare was injured or not : — • 


Held : there was sufficient malice to support a 
conviction. — R. v, Welch (1875), 1 Q. B. D. 23 ; 
45 L. J. M. C. 17 ; 33 1.. T. 7.53 ; 40 .1. P. 183 ; 
21 W. R. 280 ; 13 (^ox, C. C. 121, C. C. R. 

AtinotaiUm : — Consd. R. r. Fauikaer (1877), 13 Cox, 0. C. 
550. 

11,472. Injury to fence by poacher’s dog.]— 

Damage done to a fence by a jjoacher’s dog in 
pursuit of game, is not a “ malicious ” injury 
witliin the meaning of the Malicious Injury to 
Property Act , 1827 (c. 30), s. 23. — R. v. Piiestney 
( 1819), 3 Cox, C. C. 505. 


C, Against Whom or What Malice is directed. 

See Malicious Damage Act, 1801, c. 97, ss. 52, 

.58. 

11.473. Malice against owner of property — 
Maiming animal — Former law — Criminal Procedure 
Act, 1722, c. 22.] — R. v. Kean (1789), cited 3 
B. Sc C. 252 ; 107 E. R. 727 ; sub norn. R. v, 
Hean, 1 Leach, 527, n. 

Annotation : — Refd. Curti« V . Godloy- Hundred (1824), 3 
B. &C. 248. 

11.474. .] — R. r. Pearce 

(1789), 1 Leach, 527. 

Annotation: — Refd. Curtis v. Godley Hundred (1821), 3 
B. & C. 248. 


11,475. .] — R. V. Shepherd 

(1790), 1 Leach, 539. 

Annotation: — Refd. Curtis v. Godley Hundred (1824), 3 
B. & C. 248. 


11.476. -.] — R. V, Ranger 

(1798), 2 East, P. C. 1074. 

11.477. -.] — R. r. Austen 
(1822), Jiuss. A: Ry. 490, C. C. R. 

Annotation : — Consd. Curtis v. Godley Hjindrcd (1821), 
3 B. C. 218. 


11,478. 


Malicious Injury to 


Property Act, 1827, c. 30.] — R. i\ Wilson (1830), 

1 Lew. C. C. 22(5. 

11.479. Tivey 

(1845), 1 Car. Sc Kir. 704 ; 1 Den. (i3 ; 2 Cox, C. (k 
99, C. R. 

11.480. .] — R. V. Mumford 

(1845), 4 L. T. O. S. 475 ; 1 Cox, C. C. 149. 

11.481. Destroying trees — Former law — 

Criminal Procedure Act, 1722, c. 22.] — Cuims v. 
Codley Hundred (1824), 3 B. A^ C. 24S ; 5 

Dow. Sc Ry. K. B. 73 ; 2 Dow. Sc Ry. M. C. 419 ; 

2 L. .1. O. S. K. B. 225 ; 107 E. R. 72(5. 

11.482. Arson. i -R. v. Davies, No. 11,400, 


ante, 

11.483. .] — R. V, Newboult, No. 

11,503, post, 

1 1 .484. Dilution of milk — Malicious Damage 
Act, 1861, c. 97, s. 52.] — In order to constitute the 
offence of wilfully committing damage, injury, or 
spoil to property witliin Malicious Damage Act, 


of the owner of the stolon property : — - 
Held : the breakingf of the window- 
pane was an indictable luisdeinoanonr 
under Malicious Dainagfo Act, 1861.- - 
M‘Dowkll V. Dublin Coupn., 11903 J 
2 1. It 541.— IR. 

n. Ad 17 of 1912, s. 21—“ IVih 
fully.**] — Accused was charged with, <& 
convicted of, contravening Act 17 of 
i912, 8. 21, “ In that ho wilfully injured 
a certain fence/* He pleaded a bond 
fide assertion of a riglit of way : — H eld : 
as “ wilfully ’* in the sect, means 
“ intentionally “ Sc not “ with evil 
Intent/’ acciifled could not escape 
criminal liability by showing that ho 
actc^d bond fide in the assertion of a 
right.— It V . Chinn, [1917] E. D. L. 
114.-~S. AF. 


PART XXXIV. SECT. 26, SUB- 
SECT. 1.— C. 

o. Malice against oumrr of yro- 
periy — -Killinij animal.] — Where the 
only evidence against prisoner charged 
jointly with another, with killing a 
horse, besides tiio shitomeiit of the 
other prisoner, was that lie had boon 
in company with the otlier prisoner 
on the same nigid. as the occurrence, 
tliat there was bad feeling between his 
family & prosecutor & that tracks of 
an unshod horse (it being admitted 
that prisoner used to ride a horse 
without shoes) was discovered along- 
side the tracks of the hoi’se killed Sc 
the horse of tho other prisoner & an 
axo with which t,he horse had boon 
killed was taken from the wood-heap 


of prisoner’s uncle : — Held : there was 
evidence on whit;h the jury was justified 
in convicting prisoner. — K. v. O’Brikn 
ic Smith U879), 2 N. S. W. S. C. JL 
281.— AUS. 

.] — Evidence of firing 

at A., Sc. killing Ids horse, will not 
snpx)ort an iiidii'tment for maliciously 
killing the horse. — H. v, Kelly (1832), 
1 Craw. & J). 186.—-IR. 

q. Damage to fence.] — An in- 

formation was laid against B. by N., 
under 32 & 33 Viet. c. 22 (D), for 
having unlawfully & maliciously broken 
Sc injured a fence round the land of 
N. : — Held : the Act does not disponso 
with proof of malice, but- the malice 
need not ho conctuved against the 
owner of tho property injured. — R. v. 
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Sect, 26 . — Malicious damage to 'properly : Siib-sect, 
1, C ,; svl i-sect, A, & B, ; su b-sect. 3.] 

1861 (c. 97), s. 52, it is not necessary that there 
should be malice towards, or intention to damage, 
the owner of the property, or that loss should in 
fact be caused to him. It is sulficient if the act 
which causes damage to the property is done with 
the intention of causing the damage, or with the 
knowledge that the consequences of the act will 
be to cause the damage. Therefore if a person 
fraudulently adds water to milk which he is em- 
ployed to sell, in order to increase the bulk & to 
appropriate the surplus price, &; the milk is 
thereby damaged, but lie has no malice towards 
or intention to injure his employer, tlie owner of 
tlie milk, he commits the ollence of wilfully com- 
mitting damage to property within the sect. — 
ItopER r. KN(yjT, 1 1 «S98 1 1 Q. B. 8()8 ; (>7 L. ,1 . Q. B. 
571 ; 78 L. T. 591 ; 62 .1. P. 875 ; 46 W. 11. 686 ; 
14 T. L. 11. 883 ; 12 Sol. .lo. 4(>9 ; 19 CV)X, C. C. 

69, i).i\ 


SECT. 2. — Intent to injx;ue or defuaud. 
ui. J)i General. 

Sec Malicious Damage Act, 1861 (c. 97), s. 60. 

11.485. Whether allegation of Intent to Injure 
necessary — Arson — Former law — Malicious Injury 
to Property Act, 1827 (c. 30).] — K. v. »Smitii (1881 ), 
4 C. k P. 569. 

11.486. .] — Ti. V . Newiel 

1886), 1 Mood. (). V. 458, G. K. 

11.487. Burning & Destroying 

Buildings Act, 1837 (c. 89), s. 3.] — P. i\ 1*aice 
(1818), 1 Oar. ct Kir. 78. 

11.488. .] — K. V. l^.ETC’IIER 

(1845), 2 Car. & Kir. 215. 

11.489. Burning of Buildings Act, 

1844 (c. 62).]~-B. r. OoxNNou (1846), 7 h. T. (). S. 
388 ; 2 Cox, C. il 65. 

11.490. Person intended to be injured — Third 
person — Arson — Malicious Injury to Property Act, 
1827 (c. 30), s. 2.] — It. V. Maucii (1828), 1 Mood. 
C. C.182, C. C. It. 


11.491. Co-owner.] — R. v. Philp (1830), 1 
Mood. 0. 0. 263, C. C. R. 

11.492. Whether injury to a particular person 
necessary — Damage to mine — Former law — Mali- 
cious Injury to Property Act, 1827 (c. 30), s. 6.] — 
It. V. Jones (1843), 1 Car. k Kir. 181 ; 2 Mood. 
C. C. 293, 0. 0. R. 

11.493. Arson— Malicious Damage Act, 1861 

(c. 97), s. 3.] — R. V. Newboult, No. 11,503, post. 

11.494. Whether allegation of Intent to defraud 
necessary — Arson — ^Malicious Damage Act, 1861 
(c. 97), s. 7.] — It is not necessary in a count in an 
indictment laid under sect. 7 of above Act, to 
allege an intent to defraud. — R. v, Heseltine 
(1878), 12 Cox, C. C. 404. 

Intent to Injure owner of goods.] — See Nos 
11,589-11,591, 

B. Evidence a)id Proof of Intent. 

11.495. Arson — Intent to Injure occupiers of mill 
— Presumption.] — Pi isoner was indicted for setting 
fire to a mill with intent to injure the occupiei*s 
tliereof : — Held : an injury to the mill being the 
necessary consequence of setting fire to it, the 
ini 1 * 11 1 to injure iniglit bt^ inferred ; for a man 
must be supposed to intend tiu* nect‘ssary con- 
sequence of liis own act.- B . v. Kajmmngton (1811), 
Russ, k Ry. 207, C. C. R. 

Annotaiion : — Refd. K. v. Harvey 2 B. & C. 2.J7. 

11.496. Intent to set fire lo building - By 

setting fire to adjacent materials.) — (1) indictment 
under 7 A 8 (ieo. 4, e. 80, for setting fire to a stack 
of st raw. Tile prop(*rty buj'iit- was “ haidm ” 
which is not m<*ntioried in the statute : --//c/c/ ; 
haulm was not straw. 

(2) The judge told jury to find whcih(*r prison(*r 
intended by setting lire to the haulm to set lire 
to the building, being of opinion tliat if such was 
t he intent it would support/ a count for sett ing lire 
to a building : — Held : direction right . — R. e. 
Turner A Reader (1880), 1 Mood. (’. V. 289 ; 
1 Pew. (/. C. 9 ; sub nom. R. v. Reader, 1 k P. 
215 ; 2 Man. k Ry. M. C. 297, C. (\ R. 

AnnotuiUms : — GemruUy, Mentd. v. Bowman (IHIM), 

0 E. & P. ; It. V. Mimslow (1895), 15 Jt. 192. 


Bradshaw (1870), 88 H. C. It. 501. 

CAN. 

r. Burnino of hcalhtr .] — Wliero 

t waH proved tliat a boy under 
fourteen dclilierutely set tire t,o iieatlier 
growinff on a mountain -y/r/d ; it 
was uniiecesHary lo provt? that the 
Iierson committing tlio damage was 
actuated i)y express malice against 
tlie owner. — H uouinoton r. Baltin- 
uLAss Drs'nucrr Cottniil (1901), 35 
I. L. T. 204.— IR. 

owner & 

occupier of lands adjoining those of 
the applet, set fire to tlio heather 
on his own lands at a date prohibited 
by statntii. The fire spread to & 
injured the lands of applet, which 
w^as the natural & probable conse- 
quence of the act of K., who, however, 
had no Intention of injuring the lands 
of api»Jct. : — Held : the act of K., 
though Illegal, wets not malicious, & 
was nut a crime punishable on indict- 
ment under Malicious Damage Act, 
1801. — Woodley v. Cork Oountv 
Council, [1910] 2 I. R. 29 ; 44 I. L. T. 
5.— IR. 

PART XXXIV. SECT. 26, SUB- 
SECT. 2.— A. 

t. Whether allegation of intent to 
injure necessary — Arsan.] — Upon an 
indictment for arson, prisoner was 
proved lo have re(pK^sted 8, to set fire 


c. Mainung mf//e.l - - In- 

(lict-nHuit at common law, cliarging 
prisoner with maiming cattle he- 
iouglng to S. '.- -Held : had, theii^ being 
no averment of malii'c. Qn. : whether, 
ir malieo liad been alle.getd, the indict- 
ment would have bt^en good. — P. 
r. Wallace (1810), 1 Craw, k D. 403. 
— IR. 


PART XXXIV. SECT. 26, SUB- 

2.- B. 

d. Arson, — Fraud on insurance corn- 
pan y — Adrn issibility of evidence. 1 — t ) 1 1 
trial of prisoners for arson it was 
shown that, a great, number of candles 
wore found partly burnt in tlie shop 
at the time of the firt) & evidence was 
given to show that a grocer had sup- 
plied the sister of one of the prisoners 
(& with whom tJioy both lodged) with 
candlc.s but it was not shown that 
these cautUcH ever got into the pos- 
session of iirisouors or were of the 
same pattern as those found in tlie 
shop : — Held : the evidence was admis- 
sible also other evidence, which It 
was contended was not directly con- 
nected with prisoners was admissible. — 
R. V. CowpE & Richardson (1892), 
1 3 N. 8. W. L. R. 265 ; 2 N. H. W. W. N. 
69.— AUS. 

e, j — In an in- 

dictment charging tlie panel with 
wilfully setting fire to his preinlses, it 


to the house, telling S. that h(i had his 
houH(5 insured, & asked if he would not 
set fire to it. Ho also stated that 
*• his insurance would run out next day, 
iv: tliat S. must set the house on fire 
that night.” TIk^ evidence also showed 
that a sum luwl been awarded prisoner 
for his insurance, in iiayment of wdiich 
hi; was seen to have a bill of exchange 
on London in iiis possession : -/ie/f/ : 
it is necessary, where the setting lire 
is to a inan’s ow’ii house, to jirovo aii 
intent lo injure & defraud. — R. v. 
Bryans (1862), 12 C. P. 161.— CAN. 

a. — — ^.] — An indictment, 

charging a prisoner witli having 
feloniously & maliciously set fire to a 
barn cojit-ainiug hay, etc., according 
to the form contained in the scliedule 
to 32 & 33 Viet. c. 29 (Malicious In- 
juries to Propeity) is good, & it is not 
necessary to allege the intent to injure 
or defraud prosecutor. — R. \\ Soucif. 
(1878), 1 P & B. 611.— CAN. 

b. — Prisoner may bo 

convicUid of attempting to burn his 
own or his wife’s house with intent 
to injure or defraud, altliough, in 
consequence of a transfer of a policy 
of insurance effected upon the house 
not having been approved by the 
directoi*B of the insurance oo., in ac- 
cordance with a condition contained in 
the policy, the company may not have 
been liable under ll. — K. v. Waldkr- 
MANN (1882), 1 N. Z. L. R. 141,— N.Z. 
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11,497* Presence at former Incendiary fires.] 

-Evidence of another felony is admissible to 
show the animus of the prisoner, or if the act done 
was wilful or accidental. 

A. was indicted for setting fire to a rick on 
Mar. 29 by discharging a gun close to it ; evidence 
was admitted of his having been seen near the same 
rick with a gun on Mar. 28, when it had been also 
set on fire. — R. v, Dossett (1840), 2 Oar. & Kir, 
300 ; 2 Cox, C. 0. 243. 

Annotaiions : — Refd. R. v. Harris (1864), 4 F. &: F. 342; 

Makin v. A.-Q. for New South Wales, [1894] A. C. 57 ; 

R. V. Bond. [1906J 2 K. B. 389. 

11.498. .] — On an indictment for ai*son 

in setting fire to a rick the property of A., evidence 
may be given of the prisoner’s presence & de- 
meanour at firths of other licks the property 
respectively of B. & (J., occurring the same night, 
although those Ores are the subject of other 
indictments against the prisoner, such evidence 
being import-ant to explain his movement/S & 
general conduct before & after the 111*0 of A.’s 
rick ; but evidence is not admissible of threats, 
statements or particular acts pointing alone to 
the other indictments, & not tending to implicate 
or explain the conduct of tin*, prisoner in reference 
to that fire. — R. r. Taylor (1851), 5 Oox, C. O. 
(38. 

Anmttaiion : — Reid. R. t\ HarrlR (1804), 4 F. & F. 342. 

11.499. .] — On a charge of ai*son 

evidence w'as rejec.led that, a few days previous to 
the fire in question, anotlier building of prose- 
cutor’s was found on fire, prisoner was .se<‘n 
standing by, with a d(‘meanour wdiich showed 
indiff(‘ivnoe or gratification. — R. v. Harris (18(0), 
4 F. A' F. 342. 

11.500. To obtain reward for information.] 

— Ihisoner set- fire to certain premises belonging to 
A. : — Held : lie might be eonvieted of an intention 
to injure A., though his object in cau.sing tlie fire 
W'as to obtain a rew'ard for giving tlie first informa- 
tion of it at the engine-station.- —R. v, Regan 
(1850), 11 J. P. 407 ; 4 (Jox, (). C, 335. 

11.501. -- — Fraud on insurance company — 
Financial position of accused.] — On an indictment 
for arson, one count laying an intent to defraud, 
A it b(‘ing opened for the prosecution that- tlie 
motivii might have been to realise tlie. money 
insut*!^! by tlie prisoner upon her goods ; evidence 
was received that she was in easy circumstances, 
with a view to show that she was at all evont-s 
under no pecuniary temptation to commit such an 
act. — R. V. Grant (1805), 4 F, & F. 322. 

11.502. Previous claims by accused.] 

— Upon a trial for arson with intent to defraud 
an insurance co., evidence that the prisoner had 
made claims on two other insurance cos. in 


respect of fires which had occurred in two other 
hoases which he had occupied previously & in 
succession was admitted for the purpose of showing 
that the fire which formed the subject of the trial 
was the result of design & not of accident. — R. v. 
Gray (1806), 4 F. A F. 1102. 

Annotations: — Refd. R. v, Francis (1874), L. R. 2 C. C. R. 

128 ; R. V. Flannagari & Higgrins (1884), 15 (Jox, C. C. 

403 ; Makin v. A.-G. for New South Wales, [1894J A. C. 

57 ; R, V. Bond, [1906] 2 K. B. 389. 

11.503. Sufficiency of evidence*] —An indict- 

ment under 24 A 25 Viet. c. 97, s. 3, for setting 
fire to a house, shop, etc. need not alk^ge the 
ownersliip of the house. The evidence in support 
of the intent to injure was, that tluj prisoner N. 
was under notice to quit, A a week before the fire 
was asked to leave, but did not. Of the intent to 
defraud, the evidence w^as that in 1807 he called 
on an agent about effecting an insurance, A that 
in 1871 he called on him again, A said he had come 
to renew his policy for £500 A paid 10s. : — Held : 
the above evidence was sufTKient to iirovo the 
intent to injure A defraud. — R. v . Kew^boult 
(1872), L. R. 1 (I 0. R. 344 ; 11 L. M. C. 
63 25 L. T. 883 ; 36 J. P. 451 ; 20 W. R. 313 ; 

12 Cox, C. C. 1 18, C. C. R. 

11.504. Poisoning animals — Administration of 
poison on another occasion.] — On an indictment 
for administering sulphuric acid to eight horses 
with intent to kill th(*m, prosecutor may give 
evidence of administering at different times to 
show' the intent ; but if t he. jury are satisfied that 
])ris()iier administered the poison under an idea 
that it w’ould improve the appearance of th® 
horses, t hey ouglit- to acquit liim. 

If jirisoner mix poison with the corn intended 
for tht* fei'd of eight hoi*ses, A then gives each horso 
Ids feed from this mixture*, an indictment charging 
that he did administer the poison to the eight 
1101*868 is correct. — R. r. MofiO (1830), 4 C. A P. 
364. 

11.505. Damaging machinery — Intent question 
for jury — Malicious Injury to Property Act, 1827 

(c. 30), s. 4.] — K. r. Foster, No. 11,465. atife. 

Admissibility of evidence.] — See Part XII., 
Sect. 4, sub-sect. 2, B. (h) xi., rr/c. 


Sub-sect. 3. — Claim op Right. 

11,506. By master— Liability of servant executing 
orders— Malicious Injury to Property Act, 1827 
(c. 30), s. 6.] — If A. A B. are the owners of ad- 
joining mines, A A., asserting that a certain airw'ay 
belongs to him, directs bis workmen to stop it up, 
A they, acting bond fide, A believing that A. has a 


was set forth in the minor that, alongr 
witii the property destroyed, tlicrc were 
coiisii tiled “ also the furniture & 
goods & other effects tlicrein or part 
tliereof, the property in, or in tlio law- 
ful posHOssion of & for, B." The st-ate- 
iiieut was ordered to ho struck out, as 
a person is entitled to destroy his own 
property, where neither fraud nor 
danger to the lieges is averred. The 
diet was then deserted pro loco et 
tempore, & criminal loiters wore 
served, in which the Bpeoilication was 
the same as in the indictment, with the 
exception of the words deleted. Evi- 
dence liaving been tendered as to 
certain insurances which the panel 
had effected upon Ids stock & furniture, 
in order to prove motive, the same was 
objected to, inasmuch as the case was 
only one of destroying a building the 
property of auotiicr ; A in the absence 


of any charge of intention to defraud 
insurance cos., tI\o evidence was iii- 
adinissible. The ct. sustained the 
objection, holding that, under the 
indictment, it was incompetent to 
prove that the panel had his own 
furniture & effects iusured at tlie time 
of the iiro-ralsing. — H.M. Abvocatk v. 
Black (1857), 28 L. T. O. 8. 376.— 
SCOT. 

1 1,501 1. Financial position 

of accased.] — Applt. was convicted of 
ai'son on an indictment which charged 
him witli setting fire to M.’s store with 
the Intent to injure M. in his property. 
Applt. was the occupant of tlie store 
& his stock in it was insured against 
lire ; — Held : evidence as to the 
liuanoial position of aijoused prior to 
the fire, & oe to his Insurance of the 
stock contained in the store had been 


properly admitted. — R. v. Kew’klraai, 
[1922] App. D. 213.— S. AF. 

f. Necessity for.] — An indictment tot 
arson is sufficient without alleging any 
intent, there being no sucli aver- 
ment in tlie statutory form ; but an 
intent to Injure or defraud must be 
shown on tiio trial.* — R. v. Cronin 
(1875), 30 U. C. R. 342.— CAN. 

PART XXXIV. SECT. 26, SUB-SECT. 8. 

g. Breaking doven fence.] — On a 
prosecution for maliciously cutting 
do^vn a fence, the defence that accused 
acted imder a reasonable supposition 
that he had a right to do the act does 
not oust the jurisdiction of justices. 
Sucli a defence goes under Oimes 
Act, 1900, No. 40, 8. 631, to the 
question of malice only A if made out 
to the satisfaction of the justices they 
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Sect. 2C. — Maliciom dmnage to property: Sub- 
sect. 3.J 

right to give such an order, do so, they are not 
guilty of felony within sect. 0 of above Act, for 
stopping up the airway of a mine, even tliough 
A. knew that he had no right to the airway ; but 
if either of the workmen knew that stopping of 
the airway was a maJioious act of his master, such 
workman would be guilty of the felony. — R. v* 
James (1837), 8 C, & P. 131. 

Annotation : — ^Retd. R. v. Day (1844), 8 J. P. 186. 

11,607. By servant — ^Direction of master.]— 
Where, imder Malicious Injuries Act, 1861 (c. 97), 
a servant is charged with an act of damage, & he 
did it by direction of his master, the justices ought 
specially to find whether he acted under a reason- 
able supposition of right, for the servant may so 
act though the master himself could not establLsh 
such defence. — R. v. French (1873), 37 J. P. 404. 

11.508. .] — Miles v. Hutchings, No. 1 1 ,709, 

post. 

11.509. By tenant.] — R. r. Rutter, No. 11,642, 
post. 

11.510. What is proof of claim of right — Damage 
to growing wood.] — The proviso of Malicious Injury 
to Propeity Act, 1827 (c. 30), s. 24, exempting 
from the penalty there imposed any person acting 
under a reasonable supposition of right, does not 
oblige justices to dismiss a charge made under 
that section, upon the mere statement of accused 
that he so acted ; but, in default of proof by him, 
they may judge, from all the circumstances, 
whether or not the paity did so act. It is no proof 
of a bond fide claim, subsisting, that s(*veral 
parties, other than tlie individual cliarged have 
committed similar trespasses, using the saitie 
colour of right as that which he professes to rely 
upon, A that complainants have obtairuHl injunc- 
tions from the (^t. of ('h. against such parties. — 


K. V. Dodson (IS.'R)), 0 Ad. & El. 701 ; r» .T. E. 
404 ; 112 K. R. 1270. 

Mentd. K. w. Colllos (1852), 1C .1. V. 230. 

11.511. Damage to tree.] — R. v. Jknneh, No. 
9767, ante. 

11.512. Damage to |)lants.]— -On a charge of 
maliciously damaging with intent to destroy 
plants, vegetables, etc., imder Malicious Damage 
Act, 1861 (c, 97), 8. 23, applts. contended that 
they had acted in the bond fide & reasonable 
exercise of their customary right as members of 
the public at large to roam over certain lands, Jk 
of free access thereto for the purpose of lecreation. 
The justices convicted fined applts. on the 
grounds ( 1 ) that the right claimed did not & could 
not legally exist, & (2) that applts. did more 
damage than they could reasonably suppose was 
necessary for the assertion of the right claimed by 
them, &. that, therefoi'e, theii' jurisdiction was not 
ousted : — Held : the justices w^ere right. — Heaven 
V. Crutchley (1903), 68 J. R. 53 ; 1 L. G. R. 473. 

11.513. Maiming cattle.] — Where a man, acting 

bond fide but erroneously under a claim & the 
exercise of a right, maims & wounds sheep, he is 
not liable to an indictment under Malicious Injury 
to Property Act, 1827 (c. 30), s. 24, for maliciously 
maiming wounding the property of i)roK(*- 

cutor. — It. V. Day (1844), 8 J. P. 186. 

11.514. Damage to mine.] — R. v. James, No. 
11,506, ante. 

11.515. .] — Tlie j)rovisions of Malicious 


Damage Act, 1861 (c. 97), ss. 28, 29, wlncli enacts 
that “ whosoever shall unlawfully ^ maliciously ” 
do ceriain acts therein s})ecilied “ with inDmt 
to damage or obstruct a mine, or th('. w’<^>rk.irig or 
apparatus of a mine, shall hv guilty of lelony, do 
not render a pei*son criminally liable for acts 
causing such damage, but done in bond fide 
exercise of a sui)T>osed right, A without a w'icked 


hhonid ditiinis.s the case.— K.r p. 
Mukkav 2 S. li. N. S. W. 33 : 

19 N. 8. W. W. N. 02.— A US. 


h. — — .] -An information was laid 
againat li. hy N., for having: un- 
lawfully & malicioiLsly broken & 
injured the fence around the laud of N. 
The defence set up was, that the fence 
encroached on 11 . ’h land: — Held: B. 
acted, thoujfh mistakenly, under a 
bond fide belief that he had a right t o 
remove the fence, & without malice. — 
Ji. V. Bradshaw (1876), 3s IT. C. K. 
504.— CAN. 


k. ^.) — -The honest belief of a 

person charged with wilfully com- 
mitting damage to property, that he 
had the right to do tlie act com- 
plained of, is not sufficient to protend, 
him ; there must bo fair & reasonable 
ground in fact for that belief. The 
usual reservation in a patent of land 
boxmded by navigable water of “ free 
access to the shore for all vessels, 
boats k. persons,*’ gives a right of 
acci*Hs only from the water to the shore, 
in thi.s case whe/re a person w1io had 
broken down fences Hi, had driven 
aciross private projiorty to the shore : — • 
Held : he could not successfully assert 
he had “ acted under a fair Hi reason- 
able supposition of right ” in so doing. 
— B. V. Davy (1900)," 27 A. li. 508.— 
CAN. 


1 . 


— Deft, was convicted for 


unlawfully & wilfully destroying or 
damaging a fence upon the land of 
complainant : — Held : there was on the 
part of deft, such an honest belief, 
reasonably entertained in the existence 
of a right of way over a lane on com- 
plainant’s land, as rendered the con- 
viction bad.- — U. V. Johnson (1904), 

b. T. 207 ; 3 
O.W. R. 221, 222.— CAN. 


m. — - — .] — mau who bus hc(>n for 

ycar.s in jiossesHion of land, A:, bo7id 
Jidc believing It to be his own, cuts 
down a fence crecteil on it by the 
owner, cannot be convicted of 
malicious injury to property.- - Prick 
V. XOATCKHK Tawhao (1884), 3 

N. Z. L. K. 115.— N.Z. 

n. — .1 — ^J. B. Hi W. B. were 
chargiHl with having been guilty Hi 
convicted of the crime of malicious 
mihcldcf “ in bo far as they ild 
wickedly, feloniously, Hi maliciously 
])rcuk down & destroy four feet or 
thereby of a paling enclosing a jmrt of 
a green iiresently occupied by H. G., 
said fence bilng the projierty of H. G. 

H. G. had been tenant under the 
comrs. of police for the borough for 
some months of a portion of the Old 
I’ovvn Green (no part, of wliich liad 
previously been let), adjoining the 
property of J. B. On entering on 
the lease G., at the requcHt of the 
comrs., put up, at his own expense, 
a wooden paling round Ids ground. 
When doing so ho left open a space 
of six feet for an access to the property 
of J. B., which entered by way of the 
green. On July 21, 1879, by order of 
the chief imigistrate of the burgh, he 
closed up the space nt si.x feet with a 
paling. On July 24 J. Hi W. B., 
without giving any notice to Q., broke 
dowm the fence at the place where tlieir 
access liad previously boon, Por the 
defence It w'as proved that J. B. }iad 
for many years possessed a property 
adjoining the Old Town Green, & 
adjacent to that part of it leased by 
G. ; that his only access to his property 
on July 21 w^as by way of the green, 
& through the gap la the fence left by 
G,, & that this access was closed by the 
fence erected on that day : — Held : 


though t,he conduct of applt. was 
perhai)s not to bo commended, yet 
in tlie ( ircumstances lie was justitled 
in removing the barrier erected across 
his acce.s.s. Hi any (luostion u.s to his 
right fell to be settled by a civil action 
rather than criminally. Conviction 
would be (juashed. — ■Bi.ackh r. Laing 
(1879), 7 U. (Ct. of .SesH.) 1.— SCOT. 

o. . ] — A x)ersou who destroys 

a fence across a road on the property 
of another, in the bond Jidc belief that 
he has a right to the use of such road 
Hi for the puriiose of asserting such 
right, cannot bo convicted of malicious 
injury to property.“-4!o.vRADiii: v. 
Kloim’EIW (1893), 10 S. C. 189. — S. AF. 

P .1— Accused vviis convicted 

of wilfully injuring a fence. He 
pleaded a bond fide assertion of a 
right of w'ay : — Held : accused could 
not escape criminal liability by 
showing that ho acted bojtd fi^h in t he 
assertion of a right,- - B. r. Chinv, 
119171 E. D. L. 114.— S. AF. 

q. DartKMje io mine.] — ^ Deft, was 
chaiged with having, wilfully, inali- 
cionsly & without colour of right, 
entered on creek placer mining claims, 
& cut a hole in a dam, thereby causing 
water to be conveyed to one of the 
claims, to the injury thereof. Deft, 
set up a bond fide, colour of right : — 
Held : colour of right means an honest 
belief in a state of facts which, if it 
existed, vv’ould be a legal justlhcatlon 
or excuse ; Hi. deft, was not proceeding 
upon an honest belief that he had a 
legal right to do what ho did, but 
rather upon a lazy belief in a mixed 
legal & moral right, which would not 
excuse. — U. v . Watikr (1910), 15 

W. L. H. 427.— 'CAN. 
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mind. — K. v. Matthews & Twigg (1870), 14 Cox, 

0. C. 5. 

11,516. Breaking open door.] — Breaking open a 
door of a house under a supposed claim of right 
is not an offence within Malicious Injury to 
Property Act, 1827 (c. 30), s. 24. — Crick v. Crick 
(1868), 31 J.. T. O. B. 180 ; 0 W. R. 694 ; 22 J. P. 
Jo. 308. 


11.517. Breaking down wall.]— R. v, Thexton, 
BhAiR & Read (1859), 23 J. P. Jo. 323. 

11.518. Injuring trestles placed in highway.] — 

The surveyor of the roads dii'ected trestles to be put 
at intervals on either side of a road, on which fre.sh 
granite had been laid, to confine the traffic to a 
particular part of it. A. drove his carriage 
against the trestle.s to knock them down, in alleged 
assertion of a right, he deeming the surveyor to 
liave no power so to put the trestles for this object. 
One of the trestles was injui'ed, & on a summons 
against A., under Malicious Injury to Property 
Act, 1827 (c. 30), s. 24, the justices convicted A 
fined A. Is. ; — Held : the justices had jurisdiction 
to convict. — K. v. Richmond, Surrey, JJ. (18(50), 
2 L. T. 373 ; 24 J. P. 422 ; 8 Cox, C. C, 314. 


11.519. Breaking down fence —Obstructing access 
to fishing rights.] — 8 ., while exercising a right of 
fishery in a canal, was interfered with by the lessees 
of the adjacent land, after a scuffle, S. was 
returning liome along a to\ving-path which 
belonged to G., under whom lie claimc‘d lo fish, 
when he tried to stride over tlie fence acioss this 
path, but being unable to do so, knocked it 
down, A w'as charged vvitli maliciously ^ wilfully 
<lamaging A breaking the fence. Before the 
justices S. set up a claim of right, stating that he 
Juid fished there for forty years, with the permis- 
sion of t he owner : — Held : there being no sufficient 
evidenc(^ of malice, tV the claim of right being set 
up on I'easoiiabh* grouruls, the justices ought- to 
liave stayi'd their hands, A therefoi’e the con- 
viction was had. —li. r. Snape (18f)3), 27 J. P. 
134; ILVV. K. 434. 

11.520. Assertion of public right.] ~-E,v p. 

Starling (1873), 37 J. P. Jo, 87. 

11.521. Removal of obstructing culvert — By sur- 
veyor of highways.] — By the side of the highway 
A under the entraiujo l^o T.’s premises a drain ran. 

substituted foi* it a culvert, A by so doing 
raised the enti*ance A the part of the liigliway 
adjoining if. The surveyor of tlie highways 
H(u*v'ed T. witli a notice to reinstate alleging tliat 
th(‘ culvert caiis(‘d a Tiuisanc(‘ to the highw^ay. 
On 4\’s failing fo reinstate the highway, the 
surveyor liiinself removed th(* culvert, A in doing 
so broke some of tl»e tiles : — Held : an information 
against the surveyor under M^tlicious Damage 


Act, 1861 (c. 97), s. 52, for malicious injury to the 
property ought to be dismissed. — D enny v, 
Thwaites (1876), 2 Ex. D. 21 ; 46 L. J. M. 0. 
141 ; 3.6 L. T. 628 ; 41 J. P. 164. 

11.522. Setting fire to furze on common — 
Erroneous belief in right.] — The belief, although 
erroneous, of prisoner in the (existence of a right 
to do the act complained of excludes criminality. 

If she set fire to the furze thinking she had a 
right to do so, that would not be a criminal offence 
(Lopes, J.).— R. v. Twosb (1879), 14 Cox, O. 0. 
327. 

Annotation : — Refd. R. v. Rutter (1908), 1 O. App. Rep. 174. 

11.523. Removal of hoarding — To recover one^s 
property.] — During building operations a hoarding 
was erected round a church, A L., a contractor, 
had left a steam-engine A mortar inside. A 
dispute occurring, in order to get his property 
out, he took down part of the hoarding, doing no 
more damage than necessary : — Held : justices 
wi'ongly convicted L. of malicious injury, A 
conviction set aside with costs. — L eyson v. 
Williams (1890), 54 J. P. 631, D. C. 

11.524. Cutting overhanging clothes-line — Ab- 

sence of request to remove.] — C., whose garden 
adjoined that of H., so hung up a clothes-line as to 
overhang 11. ’s fence, A the drip from the clothes 
injured H.’s vegetables. H. cut the clothes-line, 
A caused the clothes to fall ; — Held : the justices 
w'ere wrong in convicting H., under Malicious 
Damage Act, 1861 (c. 97), s. 52, for malicious 
injury, because 11. did not first ask C. to remove 
the clotlies-line. — H eard (Joles (1891), 56 

J. P. 119; 7 T. L. R. 496, D. C. 

11.525. Excessive damage In assertion of right — 
Direction to jury.] — On the trial of an indictment 
for malicious damage to property under Malicious 
Damage Act, 1861 (c. 97), s. 51, where the defence 
set up is a claim of right, the proper direction to 
t)»e jury is : “ Did defts. do wliat they did in the 
exercise of a supposed right ? ” adding tliat if, 
on tfie facts before them, the jury come to the 
conclusion that defts. did more damage than they 
could reasonably suppose to be necessary for tlie 
assertion or protection of that right, then the jury 
may properly A ought to find defts. guilty of 
maiicious damage under sect. 51 of above Act. — 
R. V . (’LEMENs, [1898] 1 Q. B. 556 ; 67 L. .1. Q. B. 
482 ; 78 L. T. 204 ; 46 W. R. 416 ; 14 T. L. R. 
273 ; 42 Sol. Jo. 326 ; 19 Cox, C. C, 18, C. C. U. 

Aimotnt ions : — Apld. Heaven v. Cnitcliley (19():i), 08 J. 1\ 

53. Refd. R. V. Rutter (1908), 1 Cr. App. Rep. 174. 

11.526. Assertion of public rights.] — 

Heaven i\ Crutchley, No. 11,512, ante, 

11.527. Removing notice boards — On highway.] 


11,517 1. Brcakina down wall .] — A 
pci'Hon had been convicted of havinjf 
wilfully, maliciouHly, A mischievously 
destroyed a wall on a fen or lot of 
jrround spocifled. The wall had bcmi 
erected many years before. It was 
not stated in the complaint, & was not 
proved, to whom the wall beloujrod, 
bu applt., who had been previously 
warned asrainst interferinj? with it, 
claimed a right of property in it, or 
in the ground on which it stood, 
altliongh lie asscM'ted a right of way 
over tlie ground, which the wall 
obstructed. No violence or disorderly 
conduct was proved beyond the 
operations necessary to break down 
the wall, which was of little value : — • 
Held : the fact-s proved suill(dent-ly 
the crime of malitdous mischief. — 
Forrks V , Ross (1898), ‘2r> R. (Ct. of 
Hess.) CO ; 35 Sc. L. R. 743 ; (> .S. L. T. 
12.— SCOT. 


11,518 i. Injuring trestUs ])laced in 
highway.] — The city council of C. 
barricaded a part of a highway by 
means of a fence composed of scanfling 
resting on A nailed t o trestles A barrels 
which were not let into the ground. 
A cab-driver who had not taken out a 
licence pulled down the fence in order 
to gain access to a cab-stand '.— field : 
deft, being unliconse.d could not have 
b(xm “ under a fair A reasonable 
supposition ” that ho had “ a right ” 
of access to the stand A to do the act 
complained of. — R. i\ Mei.lish, lie 
Goodyeu, 2 J. R. 122. — N.Z. 

r. Breaking river boom.] — In a 
ciiniinal action for having milawfnlly 
A maliciously cut, loosed A broken up, 
a boom, the property of, etc., to which 
deft, uiwl that the river being a 
navigable one, the boom was a public 
nuisance, A as such ho had a right to 
cut it ; — Held : maintaining the plea 


of deft., there was no olTonco alleged 
or proved. — R. v. Pa'i^on (1803), 13 

L. C. R. 311.— can. 

s. Demolishmg house.] — Prisoners 
wore convict-ed upon an indictment 
which averred that they “ unlaw- 
fully, riotously, A riotously did 
assemble, A unlawfully, riotously A 
with force, demolish A pull down the 
house of W. : — Held : upon the hypo- 
thesis that prisoners had demolished 
the house, not feloniously, but in the 
assertion of a suppiiscd right, the 
indictment could be sustained as for a 
misdomcanom* at common law ; that 
is for a riot with statement of the 
demolition of the house as a matter of 
aggravation. — R. v. Casey (1874), 
I. R. 8 C. L. 408.— IR. 

t. Setting fire to breakwater'.] — A 
person was Indicted for malicionsly 
setting fire to a building — to wit, a 
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Sect, 2C . — Malicious damage to property: 
sects. 8, 4 5, A,, C. D. (a).] 

— Applts., by permission of the M. Parish Council, 
who were the ovtmers of the lamp posts on certain 
highways crossing M. Common amxed to certain 
of these lamp posts boards on which the following 
notice was printed : ** Croydon Rural District 

Council — Pereons are requested to refrain from 
playing golf on or across the public highway/’ 
A golf club, which had obtained a licence fi*om the 
conservators of M. Common to play golf thereon 
before such notices were affixed, contending that 
these notice boards constituted a slander upon 
their title to play golf over the common & roads, 
asked applts. to remove them. Applts. did not 
remove the notice boards, &; resps., acting on the 
golf club’s instructions, removed the notice boards. 
At the hearing of an information against resps. for 
wilfully & maliciously damaging the notice 
boards, under Malicious Damage Act, 1861 (c. 97), 
s. 52, resps. contended that they had acted in the 
exercise of a bond fide claim of right, & under a 
fair & reasonable supposition that tfie.y had a right 
to do the acts complained of : — Held : the right 
claimed by resps. was not a claim of right known 
to the law, as the lamp posts did not belong to 
the trustees of the conservators, & as the notio<^ 
boards did not constitute a nuisance which pltf.’s 
club had a right to abate. — Croydon Rural 
District' Council v. Crowley (1900), 100 L. T. 
441 ; 73 .7. P. 205 ; 25 T. L. K. 306 ; 22 Cox, 
C. C. 22 ; 7 L. G. R. 603, D. C. 

See, also, No. 11,723, post. 

Ouster of jurisdiction of magistrates, see 
Magistrates. 


Sub-sect. 4. — Property in possession op 

Accused. 

See Malicious Damage Act, 1861 (c. 97), a. 59. 
Damage by tenant.] — See Sub-sect. 8, post. 


Sub-sect. 5. — Arson. 

A. At Common Laiv, 

11,528. Setting fire to own house — Damage or 
danger to adjoining houses.] — The offence of arson 
may be committed by wilfully setting fire to one’.s 
own house, provided the liouse of another be 
thereby burned ; but if no mischief be done to 
the house of another, it is not felony, though the 
fire was kindled with that intent. — Holmes’s 
(;a 8E (1634), (^ro. Car. 376 ; W. ,To. 351 ; 79 E. R. 
928. 

Annotations: — Alkld. R. r. Harris (17.53), Post. 113; R. v. 
Breemc (17K0). 1 Leach, 220; R. v. Spaldiiuf (1780), 
1 Leach, 218. FoUd. R. v. Pedley (1782). 1 Lea<;h, 242. 
Apld. R. V. Scofield (1784), Cald. Mag. Cas. 397. Refd. R. 
V. Joyner (1664), Kel. *29. 


11, 529. -*] — tenant from year to yeai 

is not guilty of arson by burning the house of which 
he is in possession ; but if by firing his own house 
he thereby bum the house of another, he is guiltj 
of the crime.— R. v, Pkdley (1782), 1 Leach, 242, 


0. C. R. 

R. v, Vanderoomb (1796), 2 Loach, 
708 ; R. V, Dudley & 8tephou« (1884), 52 L. T. 107. 

11,530. R* r. PROBERT8 (1799), 2 

East, P. C. 1030, 

Reid. R. r. Button (1848), 11 Q. B. 929. 


— R. r. Isaac (1799), 2 East, 


11.531. 

P. 0. 1031. 

AnnoioAions : — Refd. R* r. Button (1848), 11 Q. B. 929. 
Mentd. R. r. McCarthy (I860), 14 W. H. 918. 

11.532. House of another— Right to dower only.] 

— R. V. Harris (1753), 2 East, P. C. 1023; Post, 


11,533. Tenant in possession.] — A tenant 

in possession of a copyhold messuage is not guilty 
of arson by burning it, although it has been 
surrendered to the use of a mtgee. ; for it is not the 
house of another while the tenant continues in 
possession. — R. v. Spalding (1780), 1 Leach, 218. 
Annotation : — Reid. R. v. Breome (1780), 1 Lcoch, 220. 


11.534. .]— R. V, Scofield (1784), 

Cald. Mag, Cas. 397. 

Annotations: — Mentd. R. v. Higgins (1801), 2 East, .5 : 11. 
1 ). Rausford (1874), 31 L. T. 488. 

11.535. •] — A tenant in possession 

under agreement for a lease for three years from 
a lessee who lield under a building lease, is not 
guilty of ai'son by setting the liouse on fir<\ — 
R. V, Brreme (1780), 1 Leach, 220. 

Annotation Retd . R. r. Pecllcy (1782), 1 Loach, 242. 

11.536. .] — R. V, Pedley, No. 11,529, 

ante, 

11.537. Servant In possession.]— R. v, 

Gowen (1786), 2 East, P. (\ 1027. 

Annotation .—Reid. R. v. WalliH (1832), 1 Mood. C. C. 314. 


11.538. Outhouse.]— R. v. North (1795), 2 East, 
P. C. 1021. 

Annotaii-ons : — Rsfd. R. r. EIUhoti Sc- VIiioh (1832), 1 Mood. 
O. 336 ; R. v. Newill (1836), 1 Mood. ('. C. 458. 

11.539. Form of Indictment — Name of owner.] — 

R. V. Hicksian (1789), 2 East, P. (’. 1031, C. (I R. 

.]— R. V. Glandfield (1791), 

2 East. P. C. 1034. 


J3, Seilbuj on Fire, 


11,541. No flame visible.] — An open shod in a 
farm yard, composed of upright posts supporting 
pieces of wood laid across them, and covered with 
straw as a roof, is an outhouse within the meaning 
of Malicious Injury to Propeiiy Act, 1827 (c. 30), 


H. 2. 

To constitute a setting on fire it is not necessary 
that any flame should be visible ; it i.s sufficient if 
there is a great deal of smoke, <te sparks from the 
I straw when pulled off the roof, & the straw is 


breakwater, situate In the bed of the 
river W. The structure had been 
erected by S. at his own cost on a 
portion of the river not comprised in 
any Crown grant. B. & prisoner were 
owners of land abutting on the river 
at this part of its course. Whether 
the erection had done good or barm 
was contested but not determined. 
The Jury found prisoner guilty of 
setting fire, etc., but added that he 
did it to protect his property: — Held 
the verdict did not amount to “Not 
guilty," as it did not find that the 
person did the act in the hand fide 


assertion of a supposed legal title. — 
K. V. Palmer (1873), 2 C. A. 237.— 

N.Z. 

PART XXXIV. SECT. 26, SUB- 
SECT. 6.— A. 

a. Culpable it- reckless fire raising.] 
— H.M. Advocate v. Macbean (1847), 
Arkley, 262.~SCOT. 

b. Setting fire to own house — 
Wife’s property.] — ^A man married in 
community of goods cannot be con- 
victed of the crime of arson for 
bumlng a house with Intent to destroy 


tile same, which has been brought Into 
community by his wife. — Jt. v. Van 
Vlikt (1892), 9 B. C. 273.— S. AF. 

PART XXXIV. SECT. 26, SUB- 
SECT. 6. — B. 

0 . Some part must be consumed,] — 
To constitute the ciime of wilful Up- 
raising, some part of the fabric of the 
building must be proved to have been 
consumed by fire, dlreotly resul^g 
from the fire kindled by the panel. — 
Loud Advooa'itc v. I^ollook (1869), 
1 Uoup. 257. — SCOT. 
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burnt in parts. — B. v. Staixion (1833), 1 Mood. 

0. C. 398, 0. 0. B. 

Annotation : — Refd. R. ti. Newill (1836), 1 Mood. C. C. 458. 

11.542. Charring.] — In a case of arson it was 
proved that “ the floor near the hearth was 
scorched. It was charred in a trifling way. It 
had been at a red heat, but not in a blaze ” : — 
Held : this would be a sufficient burning to support 
an indictment for arson. — R. v, Parker (1839), 9 
C. & P. 45. 

Annotation : — Reid. R. v. RuhscU (1842), Car. & M. 541. 

11.543. Scorching.] — In a case of arson, it ap- 
peared that a small faggot was set on lire on the 
boarded floor of a room, &> the faggot was nearly 
consumed, the boards of the floor were “ scorched 
black, but not burnt,” no part of the wood of 
the floor was consumed ; — Held : this was not a 
sufficient burning to support an indictment for 
arson.— R. v, Russell (1842), ('ar. M. 541. 

C. Setting Fire to Dwelling-home any person being 

therein. 

See Malicious Damage Act, ISfll (c. 97), s. 2. 

11.544. House vacated before reached by flre.J — 
R. V, Paice, No. 11,487, ante. 

11.545. .] — A stable wa.s set on fire, which 

adjoined a dwelling-house ; the flames communi- 
cated to the dw(41ing-house, in which members of 
the family had been sleeping ; hut it did not apx>ear 
wh(‘ther the hou.^e took lire before they left the 
house or after -Held : if it/ wei*e after, prisoner 
could not be convicted of setting fire to the dwelling 
house, p(*rsons b(4ng therein at the time. — R. v, 
Warren (1811), 1 Cox, (k V. (18. 

11.546. .] — R, V . Fletcher, No. 1 1,488, ante. 

11.547. Accused sole occupant.] — A prisoner may 
be indicted under Malicious Damage Act, 1801 
(c. 97), s. 2, with setting tire U) a dw<41ing-house, a 
person being t herein ; though prisoner himself, who 
set (ire to the house, is the only person therein ,at 
the t/im(>.— R. v. Pahdoe (1894), 17 Cox, C. C. 715. 

11.548. Whether knowledge of occupation neces- 
sary.]^ — R. r. Jeans (1812), 2 Russell on Crimes Si- 
Misdemeanouis, 8th ed. 1037, n. 

Indictment of ollence under section 2 of 1861 
Act inapplicable to offence under section 3 of 1861 
Act.] — See Nos. 11,487, 11,488, ante. 

D. Setting Fire to Homes and Buildings. 

{a) Home, Dwelling -house, BitUding. 

11.549. What is a dwelling-house — Whether a 
gaol occupied by prisoners.] — A common gaol is a 
house within the statute against arson. — R. v. 
Donnevan (1770), 2 Win. Bl. 082 ; 1 Ix'ach, 09 : 
2 East, P. C. 1020 ; 90 E. R. 399. 

Annotations: — Refd. Onslow v. Smith (1784), 3 Doner. K. B. 

348 ; R. r. Connor (1846), 7 L. T. O. S. 388. Mentd. 11. 

V . Kyles (1784), (’aid. Maer. Caa. 407. 


11,550* -.] — R. V. Connor, No. 11,489 

ante. 

11.551. Underground cellar of cottage.] — In 

an indictment for arson in setting fire to an under- 
ground cellar under a cottage, but wholly indepen- 
dent of it & rented as a “ lock-up ” : — Held : it 
was improiierly described therein as the dwelling- 
house of the lessee or as an outhouse parcel of the 
cottage. — A non. (1828), 1 Lew. C. O. 8. 

11.552. Whether occupation essential.] — An 

indictment for setting fire to the dwelling-houso 
of A. & B. is not proved by showing that A. & B. 
are mtgees. of a house fit for dwelling in, unless 
they also show that they reside within it ; & there- 
fore it is not sufficient to show that they are mtgees. 
out of possession. — R. v. Allison (1843), 2 L. T. 
O. 8. 288 ; 1 Cox, 0. C. 24. 

11.553. Temporary vacation by tenant.] 

— In order t/O constitute the offence of setting fire 
to a “ house ” within the meaning of 7 Will. 4 & 

1 Viet. c. 89, the building must be shown to be a 
dwelling-house . 

Where B. the tenant of a cottage during the 
continuance of the demise left it, & removed his 
furniture for the purpose of the landlord doing 
some repairs in the cottage, &. in that interval the 
cottage was set fire to : — Held, : it could not be 
described as the house of the landlord, but, scmhU\ 
it might be described as either the house or 
dwelling-house of B., the tenant. — R. v. Ktmbrey 
(1854), () Cox, 0. C. 404. 

11.554. What is a house or building —Unflnished 
structure.] — A building int-ended for, constructed 
as, a dwelling-house, but which had not been com- 
pleted or inhabited, in which the owner had 
deposited straw & agiicultural implements ; — 
Held : not to be a house, outhouse, or bam within 
the meaning of 9 Geo. 1, c. 22, s. 7, so as to entitle 
the owner to maintain an action against the Inm- 
dred for an injury sustained by him in conse- 
quence of malicious setting fire to the same. 

It was a house intended for ix?sidence, but it was 
not inhabited. It was not, therefore, a dwelling- 
house, though it was intended to be one. It was 
not an outhouse, because it was not parcel of a 
dwelling-house (Bailey, J.). — Elsmore v. St. 
Bhiavells (Inhabitants) (1828), 8 B. & C. 461 ; 

2 Man. Si Ry. K. B. 514 ; 1 Man. Si. Ry. M. C. 
468 ; 6 L. J. O. 8. K. B. 372 ; 108 E. R. 1114. 

Annotations : — Refd. R. v. Ne^vill (1836), 1 Mood. C. C, 458 ; 
Daniel r. Coiilstiiif? (1845), Bar. & Arn. 380. 

11.555. -.] — An unfinished structure, 
intended to be used as a house, is not a house within 
the meaning of Malicious Damage Act, 1861 (c. 97) : 
— Qtt. : whether such a structui’e is a building 
within the meaning of the same statute. — R. v. 
Edgeix & Smith (1807), 32 J. P. 168 ; 11 Cox, C. 
C. 132. 

11.556. .] — A building in Malicious 

Damage Act, 1861 (c. 97), s. 6, is not necessarily a 


PART XXXIV. SECT. 26, SUB- 
SECT. 6 .~-D. (a). 

d. What is a dwelling-} 

Tent .] — A Unit which Is the ordinary 
sleeping place of prosecutor & his 
family & in which In fact he & they 
lived for many months up to within 
a few days of the arson is a dwelling- 
house for the pnrposcB of arson. — 
R. V. Stoun (1865), 5 N. S. W. S. C. R. 
2G.~-AUS. 

0 , .] — A tout of canvas 

occupied for the time being as a 
dwelling is a house within 29 Viet. 
No. 3, 8 . 3. — R. V . Hamilton (1888), 

3 g. L. J. 78.— AUS. 


f. Ilui .] — A bark hut which 

has been used as a dwelling may be 
the subject of the offence of arson 
though there bo no evidence of any 
conveyance 8c though the land on which 
it stood be Crown land. — R. r. Rowdkn 
(1876), 2 V. L. R. 230.— AUS. 

ff. “ Building fixed to Hit soil.”] 

— Prisoner was iadiot 4 )d, under Criminal 
Code Act, 1893, s. 308, on a charge 
of wilfully setting fire to a building 
fixed to the soil. No direct proof 
was given that the building was a 
fixture, but the following facts were 
iroved : That prisoner in a proposal 
or Insurunco of the chattels iu the 


building had described it as con- 
taining four rooms in all, occupied as 
a rcstuimant, the walls, partitions, 
linings & ceilings being constrncted of 
wood, the roofs of iron, & the chimneys 
of brick ; that the building was erected 
upon a Govt, lease ; that between it & 
the next building there was a brick 
wall, called a *‘ dividing- wall : that 
there was no fireplace in the building, 
the cooking being done on a gas stove ; 
& that the dining-room was capable of 
seating thirty persons at one lime : — 
Held, : there was sutficient evidence to 
go to the jury that the building was 
fixed to the soil, & the onus was by the 
evidence shifted on to prisoner to 
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Sect, 26. — Malicious damage to property : Sah- 
sect, 5, D, (a), (6), (c), (d) cfc (c), d: h 

fmishod siruciuro. An unfinished house of which 
the walls were built & finished, the roof p\it on & 
finished, a considerable i^art of the flooring laid, & 
the internal walls & ceilings prepared ready for 
plastering : — Held : a building within the meaning 
of the sect. — K. v. Manning (1871), L. K. 1 C. C. R. 
338 ; 41 L. J. M. C. 11 ; 25 L. T. 573 ; 36 J. P. 
228 ; 20 W. R. 102 ; 12 Cox, C. 10(i, C. C. R. 

11.557. — — Workmen’s cabin.] — A building 
erected not for habitation, but for workmen to 
take their meals, & dry their clothes in, which has 
four walls, a roof, a door, but no window, but in 
which a person slept with the knowledge, but with- 
out the permission, of the owner is not a “ house,” 
the setting fire to which is felony, within 7 Will. 4 
& 1 Viet. c. 89, s. 3. — R. v. England & Robins 
(1844), 1 Car. & Kir. 533 ; 3 L. T. O. S. 410 ; 1 
Cox, C. C. 79. 

11.558. Meaning of “house.”]— R. v. Kimbrey, 
Ko. 11,553, ante, 

11.559. House of husband set on fire by wife.] — 

R. V, March, No. 11,490, ante, 

11.560. Burning by rioters — Indictment.] — If 

rioters destroy a house by fire, this is a felonious 
demolition of it within 7 8 Geo. 4, c. 30, s. 8, & the 
persons guilty of such an offence may be convicted 
on an indictment founded on that enactment, & 
need not be indicted for arson under sect. 2 of tliat 
statute. — R. v. Harris (1842), (Jar. & M. 661 ; 4 
State Tr. N. S. 1387. 

Jnnotciiions : — Mentd. Hilton v. Eckersley (1855), 6 E & B. 

47 ; Mulcahy r. K. (1867), 15 W. K. 416. 

(b) Outhouse, Barn, Shed, Stable. 

See Malicious Damage Act, 18(>1 (c. 97), s. 3. 

1 1 .561 . Whether connection with house essential.] 

— R. V, North, No, 11,538, ante, 

11.562. .] — The burning of a mill-house, not 

parcel of any dwelling-house, is not felony within 
9 Geo. 1, c. 22. 

Although the offence of arson need not be laid in 
the indictment tu be committed against the man- 
sion house, but it is sufficient to lay it to be against 
the house of another, still it is necessary in evidence 
to connect the building burned in some way with 
the mansion house so as to show that it is parcel 
thereof (Lord Ellenborough, C.,1.), — Hiles v, 
Shrewsbury Hundred (1803), 3 Last, 457 ; 102 
E. R. 672. 

Annotations : — Refd. U. v. Ellison (1832), 1 Mood. C. C. 336 : 

K. V. Newill (1836), 1 Mood. C^. C. 458. 

11.563. -.] — Elsmore V. St. Briavelrs 
(Inhabitants), No. 11,554, a7ite. 

11.564. .] — Seinble: A building built origin- 
ally for a stable does not cease to be a stable, 
though horses have not been kept in it for thret^ 
years, if nothing has been done in the meantime 
to .show an intention of never employing it for that 
purpose again. 

An “ outhouse ” moans somethin annexed to 
an in-house . — R. v, Hammond (1844 ), 3 L. T. O. S, 
342 ; 8 J, P. 617; 1 Cox, C, C, 60, 


11.565. .] — An outhouse, within 7 & 8 Geo. 

4, c. 30, is a building connected with the dwelling- 
house, &' not a detached erection. 

A warehouse, under the same statute, is a place 
used for the inspection d(‘posit of goods & wares, 

not merely for sale. — R. v, Horley’ (1844), 8 
J. P. 263. 

11.566. Underground cellar of cottage — Separate 
entrance.] — Anon., No. 11.551, ante, 

11.567. Loft annexed to mill.] — Setting fire to 
paper in a drying loft annexed to a paper mill is 
not setting lire to an outhouse, within the meaning 
of 9 Geo. 1, c. 22. — R. v, Taylor (1760), 1 Leach, 
49 ; 2 East, P. C. 1020. 

Annotations :—Retd. Hiles v. Slirewsbiiry Hundred (1803), 3 

East. 457 ; R. v. Ellison (1832), 1 Mood. C. C, 336. 

11.568. Building within curtilage.] — A building 
within the cuitilage is an outhouse within 9 Geo. 1, 
c. 22, though not of the ordinary description of 
outhouses. — R. v. Winter (1815), Russ. & Ry 
295, C. 0. R. 

Annoiatioiis : — Refd. R. v. Ellison (1832), 1 Mood. C. C. 330 ; 

R. r. Newill (1836), 1 Mood. C. C. 458. 

11.569. Pigsty.]— A. was indicted for setting fire 
to an outhouse. The building set on lire was a 
jjigsty, situate in a yard in the possession of prose- 
(mtor, into which yard the back door of prosecutor’s 
house opened, which yard was bounded by 
fences & by other buildings of prosecutor, & by a 
cottage & barn, which wero led by prosecutor to a 
tenant, but which did not open into this yard : — 
Held : this pigsty was an outhouse within 7 
Will. 4 cSi 1 Viet. c. 89, s. 3.— R. v, Janes (1844), 
1 (Jar. A Kir. 303. 

11.570. .] — Qu, : whether a pigsty is an out- 
house within the meaning of 7 A 8 Geo. 4, c. 30, 
s. 2. — R. V, Emson (1844), 8 J. P. 262. 

11.571. .] — A thatched pigsty in a yard 

adjoining prosecutor’s was held to be an outliouse 
under 7 Will. 4 & 1 Viet. c. 89, s. 3. — R. v, Jones 
( 1844), 2 Mood. G. C, 308, C, C, R. 

11.572. Shed in Held.] — An open building in a 
field, at a distance from, & out of sight of, the 
owner’s house, though boarded round <te covere^d in, 
is not an outhouse within 7 & 8 Geo. 4, c. 30, s. 2. — 
R. V. Ellison (1832), 1 Mood. C. C. 336, C. G. R. 
Annotation : — Refd. R. v. Newill (1836), 1 Mood. C’. (\ 458. 

11.573. .] — A caid hovel, consisting of a 

stubble, roof, supported by uprights, in a field at a 
distance from other buildings, is not an outhouse 
within the meaning of 7 & 8 Geo. 4, c. 30, s. 2. — H. 
V. Parrot (1834), 6 (\ & P. 402. 

11.574. .] — A building had been built for an 

oven to bake bricks, but aftciwards was roofed, 
& a door put to it. In this place prosecutor kept 
a cow ; adjoining to it, but not under the same 
roof, was a lean-to, in which another person kept 
a horse. Neither prosecutor nor the person of 
whom he rented this building had any house or 
farm-yard near it, nor did any wall connect it with 
any dwelling-house, the nearest dwelling b(‘ing 1 00 
yards off, & not belonging to either prosecutor or 
his landlord : — Held : the building was neither a 
stable nor an outhouse ; <fe if a person set it on 


prove that it was a non-flxturo. — It. v. 

,Tohn 80N (1908), 27 N. Z. L. li. 485.— 

N,Z, 

h. What is a house or building — 
Remains after previous fire,] — The 
remains of a wooden dwelling-house, 
after a previous flro, which left only a 
few rafters of the roof, & injured the 
sides & floors so as to render it im- 
teiian table, & which was being re- 
paired : — 7/e/d .* not a building within 
32 & 33 Viet. c. 22, «. 7, so as to be the 


subject of arson. — R. v. Labadjk 
(1872), 32 U. C, U. 429. - CAN. 


PART XXXIV. SECT. 26, SUB- 
SECT. 6.— D. (b). 

11,568 i. Building within curtilage.] 
— A shed without any door having a 
bark roof & bushes at the back & sides 
& only forkful sticks for posts & to 
support the seat which was used as a 
j privy by the occupant of an adjoining 


hut, there being no fence between it & 
the hut is an outhouse within 1 Viet, 
c. 89, 8. 3. — Jt. V. WILLCOX (1864), 3 

N. S. W. 8. C. R. 156.— A US. 

k. Unfinished dwellingdiouse.] — In- 
dictment for setting fire to an out- 
house, not sustained by evidence of 
the burning of a house built for a 
dwelling-house, &, although luifinishcd, 
occasionally used as such. — R. v, 
VViiiTK (1842), 2 Craw, fic D. 479.-— 
IR. 



Part XXXIV. — Offences against Property. 


1029 


fire — the lean-to not being burnt — he was not 
indictable for arson. 

An outhouse must be that which belongs to a 
dwelling-house, <fc is in some respects parcel of 
such dwelling-house (Taunton, J.). — E. v. Haugh- 
TON (1833), 5 C. & P. 555. 

11.575. Open shed in farm yard.] — E. v. Stallion 
No. 11 ,541, ante, 

11.576. What is a shed — Store for building 
materiai.] — E. v, Munson, No. 11,583, post, 

11.577. .] — A., being possessed of 

freehold land, employed capital in building houses 
upon it. At the time in question, twenty or 
thirty houses were in course of erection, A. provid- 
ing the materials & personally superintending the 
work, which was performed by persons sometimes 
under contracts with him, sometimes directly 
employed by him. His object was to dispose of 
the houses when he could find purchasers. The 
building alleged to have been destroyed was 
erect/cd by him four or five years before, for the 
convenience of his works. It was 24 or 25 feet 
square, its sides being of wood, with glass window’s, 
A the roof was slated. It was commonly called a 
workshop. It was used as a storehouse for 


seasoned timber, as a i:)lace of deposit for tools, A 
sometimes timber was worked up in it A prepared 
for use. At the time of the fire it contained a 
quantity of timber so prepared :—Held : the 
building was properly described in the indictment 
as a shed. — E. v, Amos (1851 ), 2 l)(‘n. 05 ; A M. 
422 ; 4 New 8ess. Cas. 580 ; 20 L. .T. M. O. 103 ; 
15 J. P. 70 ; 15 Jur. 90 ; 5 Cox, 0. C. 222, C. C. E. 

11,578. What is a barn — Building intended for 
dwelling-house — Used for straw & timber.] — 
Elsmore V. 8t. Briavells (Inhabitants), No. 


11,551, ante. 

11,579. Barn burnt — Set on Are from stack.] — If 

ii person set lire to a stack, the lire from which is 
likidy to, A wdiicli do(\s, communicate to a barn, 
which is thereby burnt, tlie iierson is indictable 
for burning the barn.—E. v. Cooper (1833), 5 (h 


A P. 535. 


AmnotaiUm Mentd. 11. v. J)(; Marny (1906), 96 L. T. 159. 

11.580. What is a stable — Building not originally 
a stable — Used as cowshed.] — E. v, Haugiiton, 
No. 11,574, ante. 

11.581. Building originally a stable — Used 

as store.] — An indictment for burning a stable is 
not suiDported by proof of burning a shed which 
had b(?en built for A us(*d as a stable originally, 
but had latterly beem used as a lumber shed only. — 
E. V. Colley (1843), 2 Mood. A E. 475, N. P. 

11.582. Disused.]—!!, v, Hammond, 

No. 11,564, ante. 

11.583. Part only so used.] — The first 
count charged the firing of a certain building used 
by T. for carrying on Ids trade of a builder ; A 
other counts laid the arson as of a “ stable,” “ an 
outhouse ” A “ a stack of haulm.” 

It was proved that some “ haulm ” had been 
caHed from a field A ” stacked ” in a building 
originally intended for a stable, but afterwards 
divided into three parts by a wall, wdiich reached 
only to the eaves. One part was used as a stable, 
A the pai*t fired contained the haulm A a lot of 
tiles of prosecutor, who was a builder. The fire 
had been kindled on the haulm : — Held : (1) the 
building was improperly described as “ an out- 
house,” ” a shed,” or ” a stable ” ; (2) the count 
charging an attempt to set lire Id a “ stack of 
haulm” was sufticient, inasmuch as it is not 
necessary to the character of a stack that it should 
be erected out of doors ; (3) it was a building used 


by prosecutor in carrying on his trade. — E. v, 
Munson (1847), 9 L. T. O. S. 83 ; 2 Cox, C. C. 186. 

(c) Warehouse, 

See Malicious Damage Act, 1861 (c. 97), s. 3. 

11.584. Place for deposit of goods.]— E. v. Bob- 
ley, No. 11,565, ante. 

(d) Building used in carrying on Trade. 

11.585. Erection used for storing builder’s 
materials.] — E. v. Mltnson, No. 11,583, ante. 

11.586. .] — E. V. i^MOS, No. 11,577, ante. 

(e) lydent to injure or defraud. 

Intent to injure or defraud.] Sub-sect. 2, 

ante, 

E. Setting Fire to Goods and endangermg Building, 

Nee Malicious Damage Act, 1861 (c. 97), s. 7. 

11.587. Own goods in own house — Intent to 
defraud Insurance company.] — A person who mali- 
ciously sets fire to his own goods in his own house 
with intent, by burning the goods, to defraud an 
insurance office, but does not set fire to the house, 
may be convicted of felony, under an indictment 
framed upon Prevention of Offences Act, 1851 (c. 
19) A 7 Will. 4, A 1 Viet. c. 89.— E. v. Lyons (1858), 
Bell, C. C. 38 ; 28 L. J. M. C. 33 ; 40 L. J. M. V. 
130 n. ; 32 L. T. O. S. 150 ; 22 J. P. 758 ; 5 Jur. 
N. 8. 23 ; 7 W. E. 58 ; 8 Cox, O. C. 84, O. C. E. 
AnnoUAion Overd. K. v. Child (1871), 40 L. J. M. C. 127. 

11.588. No intention to burn house — Burning 
letters in post-office.] — Wilfully throwing a light 
into a post-office letter-box in a house with the 
intention of burning the letters but not the house 
is not a felony within Malicious Damage Act, 
1861 (c. 97), ss. 7, 8. — E. v. Batstonk (1864), 10 
Cox, fh C. 20. 

11.589. Intent to injure owner of goods.] — 

Piisoner maliciously set fire f t) goods in a dwelling- 
house, wit h intent to injure the owner of the goods, 
who was a lodger in the house, A not to injm'e the 
house or the landlord. I’he house, thougli endan- 
gered, was not set fire to. The jury found prisoner 
guilty, but that he was not aware that what he 
was doing would probably set the house on fire, A 
so necessarily injure the owner, A that he was not 
reckless as to whether he did so or not : — Held : 
prisoner was not properly convicted. — E. \\ Child 
(1871), L. E. 1 C. C. E. 307 ; 40 L. J. M. C. 127 ; 

24 L. T. 556 ; 35 J. P. 805 ; 19 W. E. 725, C. C. E. 

Annotations : — Refd. R. V. Pcinbliton (1874), 43 L. .T. M. C, 

91. Mentd. H. V. Ward (1872), L. U. 1 C. 0. R. 356. 

11.590. .] — Prisoner was indicted under 

Malicious Damage Act, 1861 (c. 97), s. 7, for wil- 
fully A maliciously setting fire to a iiicture frame 
in a building under such circunrstances that if the 
building were thereby set- lire to would amount to 
a felony. The jury found that prisoner did not set 
fire to the house apart from the frame ; that he did 
set fire to the frame ; that the probable result 
would be setting fire to the floor of the house ; that 
he did not intend to set fire to the house ; that 
he was not aware that what he did would probably 
set the house on fire, A so injure the owner *, & 
that- he was not reckless or indifferent whether the 
house was set on fire or not : — Held : not guilty. — 
E. V. Harris A Atkins (1882), 15 Cox, C. C. 75. 

11,591. — a x'^rson maliciously, 

with intent to injure another by merely burning 
his goods, sets fire to such goods in his house, tlxat 
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fdonlously, unlawfu»y, & did thea 

there set Are to the stack,— B. v. SWAffpws {1831 ), 
4 O. & P. 548 ; 2 Man. & By. M. 0. 610. 

11.600. Includes flax seed.] — w. 

& Davison, No. 11,696, ante. 

11.601. Wood — Faggots In loft.] — Settiiignre toa 
score of faggots, which were piled one upon pother 
in a loft is not/ setting lire to a stack of 

the Malicious Injury to Propert/y Act, 18 ..*7 (c. ov), 
s. 17. — R. V. Aris (1834), 6 C. & P. 348. 

Annotatiitn : — Refd. K« t). Sa-tohwoU (1873), L. K. 3 0. C. K. 
21 . 

11.602. Straw — Not stubble or haulm.j— li. v, 

TiTiiNEii & Headbii, No. 11,496, an/<f. 

11^503. Mixture of straw & stabble.j— A 

stack, of which the lower part consists of straw & 
tlie upper part of stubble, is not a stack of straw , 
t he setting it on fire is, theit‘iore, not a capital 
otfonce within the Malicious Injury to 1 roperty 

Act, 1827 (c. 30), s. 17.-11. 

(X>uNELL (1835), 7 Cu & P. 237 ; 1 Mood. 0. 0. 461 , 

3 Ncv. & M. M. 0. 422. ^ . jb 

11,604. Not sedge & rushes.] — Sc^ge A 


, 26. — Mfdieious damage io property : 

6, g., F*., (?., E. /. ; 9ub-aeat8. 6 7,] 

does not amount to a felony under Malicious 
Damage Act, 1861 (c. 97), s. 7, even although the 
house catches fire, unless the circumstances are 
such as to show that the person sotting fire to tlie 
goods knew that by so doing he would probably 
cause the house also to take fire, & was reckless 
whether it did so or not ; in which case tliere 
would be abundant evidence that he intended to 
bring about the probable consequence of his act, 
viz.y the biu*ning of the house. — K. Nattoass 
(1882), 15 Cox, 0. C. 73. 

P, Setting Fire to Crops, etc. 

See Malicious Damage Act, 1861 (c. 97), s. 16. 

11.592. “Part of any wood” — Fire starting at 
a distance.] — CuitTis v. Godlby Hundred, No. 

11,481, ante, 

1 1 .593 . Fire starting in summer-house .] — A . 

6 B. were charged under Malicious Injury to Pro- 
perty Act, 1827 (c. 30), s. 17, with setting fire to a 

vwood. It appeared that they set fire to a summer- 
hoiLse, w'hich w^as in the wood, <fc that from the 
summer-house the fire was communicated to the 
wood : — Held : A. & B. might be pi-operly con- 
victed on this indictment. — It. t\ 1'rice (1841), 9 
C. & P. 729. 

11.594. Single tree set on fire.] — Setting fire 

to a single detached tree is not arson wntliin 
Malicious Injury to IVoperty Act, 1827 (c. 30), s. 

17. — K. V. Davy & Fkakes (1814), 3 L. T. O. 8. 

342 ; 8 J. P. 617 ; 1 Cox, C. 0. (U). 

11.595. Grain — Flax with seed in it.] — Prisoner 
was convicted on an indictment for urila>v’iully 

maliciously setting fire to a stack of grain, under — - , , . 

7 Will. 4, & 1 Viet. c. 89, s. 10. It was proved that * i>uls<', it is sufiicieni to state t hat prisornn* 

the stack which prisoner set fire to was a stack of to a stack of beans. The ^ 

the flax plant with the seed in it. The jury found 
that flax-seed was a grain ; — Held : the (X)rivictioii 
was proper. — K. v. Spencer A; Davison (185()), 

Deai-s. A B. 131 ; 26 L. J. M. C. 16 ; 28 L. T. O. S. 

109 ; 20 J. P. 775 ; 2 Jur. N, 8, J2I2 ; .5 W. B. 70 ; 

7 Cox, C. C. 189, C. C. K. 

(r. SettiiKj Fire to Stacks of Corn, etc. 

11.596. What Is a stack — Stack not thatched.]— 

Straw thi’eshed out A put into the shape of a 
stack, though not thatched, is still a stack. — li. v. 

Double (1844), 8 J. P. 264. 

11.597. May be indoors.] — II. v. Mi nson, 


No. 11,583, ante, 

11,598. Corn or grain — Parcel of unthreshed 
wheat.] — Setting fire t-o a pai'cel of unthiH;.shed 
wheat is not a felony within 9 Coo. 1 , c. 22. — li, v. 
.Tudd (1788), 2 Term KeiJ. 255 ; 1 Leach, 181 ; 2 
East, P. 0. 1018 ; 100 E. li, 139. 

Annotaiimie : —JHentei, Beatson v. Riiahfortli (1816), 3 l*ricc, 
48 ; K. V. Bartlett (1843). 12 L. J. JVl. C. 127. 


11,599. 


Includes barley.] — ^.\n indictuiont 


on 7 A 8 Ceo. 4, c, 30, s. 17, charged a party with 
setting fii*e io a stack of barley of the value of J^lOO, 
of W. : — Held : if indictment state that j)rlsoner 
“ feloniously, unlawfully, A maliciously did set 
fire to a certain stack of barley then* A there being,” 
this is sufficient without stating that i)iisoner, 


rushes are not straw within the meamug ot 7 VVni. 
4. A 1 Viet. c. 89, wliich is confined to the of 

wlieat, oats, barley, A ry{‘. — B. v. Baldock (1^46), 
7 L. T. O. S. 470 ; 10 J. 1\ 520 ; 2 Cox, C. C. oo. 

11.605. Straw on lorry.] — A quantity ot 
straw, packed on a lorry, is not a stack of straw 
witliin the meaning of t he Malicious Damage Act, 
1861 (c. 97), s. 17, A Die seDing thereto, wM- 
fully A maliciously, is not felony. B* 

WKjx (1873), J,. 11. 2 C. C. B. 21 ; 42 L. J . M. C. 
03 ; 28 L. T. 509 ; 37 J. P. 421 ; 21 \V. K. 042 , 

12 (.Xx, (t ('. 449, C. C. B. . i 4 f 

11.606. Puise—Includes beans.]— Upon a statute 
wliich makes it capital to set fire t.o a stack of 

ice 

that beans ere pulse. — B. v. Woodward (loot), i 

Mood. V, C. 323, C. C. B. « . * u i 

11.607. What is an attempt to set fire to stacK.j 

— B. r. 7 ’aylok', No. 10,474, mite. 

11.608. Indictment-Averment “was thereby 
burnt ” unnecessary.]— In an indictment (in 9 Ceo. 

I, e. 22, for setting lire to a liay-stack, it is not 
necessary to aver that tie* stack “ waB thereby 
burnt.”— B. v. Salmon (1862), Buss. A By. 

C C B. 

11.609. Averment “did then & there set 

fire to” unnecessary,] — B. v. Swatkins, No. 

II, 599, ante, 

IJ. Seiling Fire to Ship or Vessel, 

See Malicious Damage' Act, J8()l (c. 07), s. 42. 

11.610. Set on fire by captain — Sufficiency ol 
evidence.] — Evidence that the captain of a srup 
tampered with the carpenter to knock her on the 
head, ordennl a file to be made in the cabin, throw 
the buckets overboard, A made th(i crew drunK, 
will not iiic'iintain aii iridictmcuit for feloniously 
burning tlie ship. — B. v. Mason (1723), 8 Mod. Hei>. 
74 ; 88 E. B. o8, 

11.611. Fraud on underwriters.] — B. v, Cuy 

(1902), Archbold’s (Ximinal Pleading, 26Di ed. 748 

11 .612. Set on Ore by part owner — Injury to other 
part owner.] — B. v, Philp, No. 11,491, ante. 


part XXXIV. SECT. 26, SUB- 
SECT. 6.— F. 

1. “ Crop of oraaa.**] — “ Crop of 
g:ras8 ” iu Criinoe Act, 1890, No. 1079, 
s. 185, means grrass sown or ciiltivatod 
for the purpose of getting a crop of hay 


or seed & does not Include a natural 
growth of grass. — li. v. Piitlbky, 
(1906] V. L. ft. 290.— AUS. 

PART XXXIV. SECT. 26, SUB- 
SECT. 6.-0. 

m. What is a stitek — Cock,**] 


An Indlctnumt for setting a 

“ cock " of hay cannot be sust^ned 
under a statute maliig it an oflence 
to set flro to a st^ick ' of 
K. V, M'KbevkR (1871), I. 5 C. L. 
86 .- 
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Seitifig Fire io Gmemmeni Uochymds^ 8hipe^ eic. 

11,613. Rope-house In dockyard — Dockyards, 
etc.. Protection Act, 1772 (c. 24),]— R. v. Hill 
(1777), 20 State Tr. 1317. 


SuB-sECT. 0 . — Damage to Buildings by 

Explosives. 

See Malicious Damage Act, 1861 (c. 97), ss. 9, 
10, 64 ; & Explosive Substances Act, 1883 (c. 3). 

11,614. Keeping expiosives near town.] — R. v, 
Williams (1700), 2 Russell on Crimes & Mis- 
demeanours, 7th cd. 1855, n. 

An7wtaiion : — Be!d. R. v. Lister & Biggs (1857), 7 Cox, C. C. 

342. 

11,616. Danger to life — Wanton mischief.] — Mali- 
cious Damage Act, 1861 (c. 97), s. 9, was intended 
to apply to malicious injuries to hoitscs by throwing 
explosive substances against or into them, witli 
intent to destroy them or injure the inmates, & 
not to cases of wanton miscliief or assault. — R. v. 
Brown (1863), 3 P. & F. 821. 

11.616. Resulting from damage to building 

— Exposure to risk.] — On an indictment under Mali- 
cious Damage Act, 1861 (c. 97), s. 9, for maliciously 
damaging a building by the explosion of dynamite, 
whereby the lives of certain persons were en- 
dangered :—Held : the endangering of life, to bo 
within that Act, must result from the damage done 
to the building particularised in tJie indictment ; 
but the enactment does not contemplate the 
necessity of the x>ersoiis endangered being inside 
the building, & would include the case of persons 
outside whaso lives were imperilled by anything 
proceeding from the damaged building. — R. v, 
McGrath & McKEvrrr (1881), 14 Cox, C. O. 598, 

11.617. Person not within building.] — R, v. 

McGrath k, McKevitt, No. 11,616, ante, 

11.618. Throwing explosives against buildings — 
Explosive in condition to explode.] — 8. k others 
were charged, under Malicious Damage Act, 1861 
(c. 97), s. 10, with feloniously throwing gunx)owder 
against a house witli intent to damage : — Held : 
in order to support an indictment under this Act 
it is not enough to sliow simply that gunpowder 
or other explosive substance was thrown against 
the house ; but it must also be shown that the 
substance was in a condition to explode at the 
time it was thrown, although no actual explosion 
should result. — K. v, Hheppard (1868), 19 L, T. 
19 ; 11 Cox, 0. O. 302. 

11.619. What is possession of explosive sub- 
stance.] — R. V. Eadie, No. 10,813, an/c. 

11.620. Consent of Attorney-General to prosecu- 
tion — Explosive Substances Act, 1883 (c. 3), s. 7.] 

— Applt. was convicted imder sect. 2 of the above 
Act, for causing an explosion of a nature likely 
to endanger life or to cause serious injury to 
})roperty. The consent of the A.-G., whicli is 
required by sect. 7 to proceedings under tiie Act, 


I had not been obtained the conviction 

quashed, as the absence of such consent 
invalidated the proceedings.— E. v. Bates, [1911] 
1 K. B. 964 ; 80 L. J. K. B. 607 ; 104 L, T. 688 ; 
75 J. P. 271 ; 27 T. L. R. 314 ; 65 Sol. Jo, 410 ; 
22 Cox, 0. C. 459 ; 6 Cr. App. Rep. 163, 0. 0. A. 
Annotation .-—IMitd. R. v. Met* (1915), 84 L. J. K. B. 14G2. 

11,621. What is explosive substance.] — Explo- 
sive Su^tances Act, 1883 (c. 3), s. 9, enacts ; “ The 
expression ‘ explosive substance * shall be deemed 
to include any apparatus, machine, implement, 
or materials used, or intended to be used, or 
adapted for causing, or aiding in causing, any 
explosion in or with any explosive substance ; 
also any part of any such apparatus, machine, or 
implement ** : — Held : any part of vessel which, 
when filled with an explosive substance, is adapted 
for causing an explosion, i.c. for causing it to 
explode so as to be dangerous to life, limb, or 
property, is an explosive substance within the 
Act. — R. i\ Charles (1892), 17 Cox, C. C. 499. 

.] — See Explosives. 

SeCy (jcncrallyy Explosives. 


Sub-sect. 7. — Riotous Demolition. 

11.622. Demolition — What amounts to.] — On an 

indictment under 7 k S Geo. 4, c. 30, s. 8, for 
beginning to demolish, pull down, or destroy any 
house, etc., the jury cannot find the persons 
guilty, unless they think that their intention was 
so to destroy the house as, in fact, to leave it 
no house at all. No injury, however extensive, 
short of the actual demolition of the very walls of 
the building, is contemplated by the provisions 
of this Act.— R. V, Adams (1812), as reported in 
tW. k M. 299. 

Annotations : — Befd. Diake v. Footltt, Drake r. Haukiu 

(1881), 7 Q. B. D. 201. Mentd. Murray v. U. (1845), 7 

Q. B. 700 ; U. r. Mitcliel (1848), 3 Cox, C. C. 1. 

11.623. .] — On an indictment on 7 8 

Geo. 4, c. 30, s. 8, for the feloniously demolishing 
a house by rioting, it is a suliicient demolishing of 
the house if it be so far destroyed as to be no 
longer a house ; k the fact that the rioters left 
a chimney standing will make no ditt’erence. If 
persons riotously assemble k demolish a house, 
really believing that it is the property of one of 
them, k act bond fide in the assertion of a supposed 
right, this will not bo a felonious demolition of the 
house witliin that statute, even though there be 
a riot. — K. v. Langford (1842), Cai*. k M. 602 ; 
sub nom. R. v, Puillips, 2 Mood. C. C. 252, C. C. R. 

Amuitaiions : — Refd. Unwin v. Clark© (1866), L. H. 1 Q. B. 

417 ; Field u. Meti’opoUtan Police Receiver, [1907] 2 

K. B. 853. 

11.624. By fire.] — In an action on Riot Act, 

1714 (o. 5)t k upon Malicious Damage Act, 1812 
(c. 130), against the Hundi*ed : — Held : bui-ning, 

I though si)ecifically mentioned in a clause of the 


PART XXXIV. SECT. 26, SUB-SECT. 7. 

11,822 i. Demolition — What amounts 
k>.l — An indictmout, under 9 Geo. 3, 
c. 56, H. 24, ctiargod thi-ee porsouH with 
pulling down k domolishing part of a 
dwelling-house. On writ of error : — 
Held : bad as against all, it not having 
charged tho parties with doinollshtng 
the whole house, or with heglnning to 
demolish the whole, or with de- 
moUahlug part, with intent to demolish 
the whole. — R. v. Hawthornk (1842), 
4 I. L. K. 373 ; 2 Leg. Rop. 351.— IR. 


n. Assertion of supposed right .} — By 
Malicious Damage Act, 1861 (c. 97), 
8. 11, If auy persons riotously & 

tumultuously assembled luilawfully k 
with force demolish or pull down any 
house, every such ofleuder shall bo 
guilty of felony. Prisonei's were con- 
victed upon an indictment w'hich 
averred that they “ unlawfully, riot- 
ously, k i*outously did assemble, k 
unlawfully, riotously k with force, 
demolish k puU down the house of 
W.. k pull down k scatter a rick of 
hay of W. ; contra paean : — Held : 


upon the hypothesis that prisoners had 
demolished tho house, not feloniously, 
but lu tho assertion of a supposed 
right, the indictment could he sustained 
as for a misdemeanour at common law, 
i.e. for a riot with a statement of the 
demoUtiou of the house as a matter 
of aggravation. — R. v. Casey (1874), 
I. R, 8 C. L. 408.— IR, 


0 . Riotously — What amounts to. 
The provisions of tho 23 k 24 Geo.' 3 
c. 20, 8. 7, relating to the offence 
riotously assembling, demolishing, etc.. 
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Sect 26. — Malicious da'tnage to properly : Suh-sects, 
7, 8, 9 100 

statute, as distinct from a demolisliing or pulling 
down, is included in the latter teims. — Nesham v, 
Armstrong (1816), Holt, N. P. 460, N. P. 

11.625. .] — If riotei's attack a house 

& have begun to demolish it, but leave off of their 
own accord after having gone a certain lengtli, 
& before the act of demolition is completed, this 
is evidence from which a jury might infer that 
they did not intend to demolish the liouse ; but 
if the mob were prevented from going on by the 
interference of the police or any other force, that 
would be evidence to show that they were com- 
pelled to desist from that which they had designed, 
& it would be for the jury to infer that they had 
begun to demolish within 7 & 8 Geo. 4, c. 80, s. 8. 
Destroying movable shop -shut 101*8 is not a 
beginning to demolish within that statute, as 
they are not part of the freehold. If rioters 
destroy a house by fire, that is as niucli a 
demolition within that statute as if any other 
mode of destruction were used. If a part of th(j 
object of rioters be to demolish a house, it makes 
no difference that they also acted with another 
object, such as to injure a pei*son wlio had taken 
refuge Ihere. — R. v. Howell (1889), 9 & 1*. 

437 ; 8 State Tr. N. S. 1087. 

Annotations : — Folld. TL v. Cliristiun (1842), 12 L. J. M. C. 

26. Refd. Drake v. Footitt, Drake v. Haukiu (1881). 7 

Q. B. D. 201. 

11.626. -.J — Setting fire to a house is a 
destruction of it, within the meaning of 7 &- 8 
Geo. 4, c. 80, s. 8. — K. v. Christian (1842), 12 
L. J. M. C. 26. 

11.627. Absence when fire started.] — 

If a house be demolished by rioters by means of 
fire, one of the rioters who is present wliilc the fire 
is burning, may be convicted for the felonious 
demolition under 7 & 8 (feo. 4, c. 80, s, 8, although 
he is not proved to have been present when the 
house was originally set on tire. — R. v. Simpson 
(1842), Car. & M. 669. 

11.628. Whether indictment for arson 

necessary.] — R. v, Harris, No. 11,560, avte. 

11.629. Partial injury to house.] — Qu, : 

whether an indictment founded on 7 8 Gvo. 4, 

c. 30, s. 8, charging a demolisliing, x)ulling down, & 
destroying a dwelling-house by a riotous as- 
semblage, can be sustained by evidence that 
prisonei*s had burned tlie furniture of the prose- 
cutor in the house, &, as a consequence, thereby 
set fire to the wood -work in the interior, without 
using any other meaiLS of demolition, or in any way 
prostrating the house itself. — R. r. Whiston 
(1842), 6 Jur. 1039 ; 2 Do wl. N. S. 408. 

11.630. “Begin to demolish” — Ultimate object 
must be demolition.] — Where the leader of a mob, 
having entered a gunsmith’s shop demanded 
arms, was detained, & the mob then declared that 
unless he were released they would pull the house 
down, <fc they did enter & break the windows, 
window-frames, etc.. Sc for that jiurpose used 
some of the arms found in the shop, Sc carried 
away others : — Held : tliis was evidence of a 
purpose to demolish the house. Sc that the owmer 
might recover against the hundred a reparation 
in damages for the injury done to tlie house itself. 
Sc to the arms actually used in the act of 


demolishing. — B eckwith v. Wood (1818), 1 B. 
Sc Aid. 487 ; 106 E. R. 179 ; affg, (1817), 2 Stark. 
263, N. P. 

Annotation: — Refd. Roa v. Wood (1817), 2 Stark. 269. 

11.631. .] — A house, part of wliich is 

occupied by the plaintiff fis a shop & the remainder 
of which is occupied by lodgei*s, no part of his 
family sleeping therein, is a dwelling-house witliin 
the protection of Riot Act, 1714 (c, 5), s. 4. — IlEA 
V. Wood (1817), 2 Stark. 269, N. P. 

11.632. .] — It is not a “ beginning to 

demolish ” a house witliin the meaning of 7 & 8 
Geo. 4, c. 30, s. 8, unless the jury be satisfied that 
the ultimate object of the riotei's w^as to demolish 
the house. Sc that-, if t hey had carried their inten- 
tion into full effect , they would, in point of fact, 
have demolished it. — R. v. Thomas (1830), 4 
G. Sc P. 237. 

Annotations : — Consd. R. v. Howoll (1839), 9 C'. & P. 437. 

Refd. R. r. Balt (1834), 6 C. & P. 329 ; Drake v. Footitt, 

Drake v. Haiikiii (1881), 7 (i). B. D. 201. 

11.633. ~ .] — An indictment on 7 & 8 
Geo. 4, c. 30, s. 8, for feloniously beginning to 
demolish a house, cannot be siijiported, unless 
the pei*sons committing the outrage had an 
intention of destro>’ing the house ; Sc therefore, 
where considerable damage w^as done to a house 
by a mob, who did this with an intention of 
seizing a peison who had taken refuge in tlie house, 
this w’as held to be not within the statute. — R. r. 
Price (1833), 5 V, Sc P. 510 ; 1 Nev. Sc M. M. C. 
.>o 

Annotations : — R. r. Howell (1839), 9 C. A' P. 437 ; 

Drake v, Footitt, l)rak<j v. Hatikiii (1881), 7 Q. B. D. 

201. 

11.634. Although not the sole object.] 

Where a party of coal-whippei*s, having a feeling 
of ill-will to a coal-lumper who paid less than the 
usu.al wages, created «a mob. Sc riotously w’cnt to 
the house where he kept his pay-table. Sc cried 
out tliat they would murder liim, & began to throw 
stones, brick-bats, etc., Sc broke windows Sc 
pailitions, A' part of a w all. Sc continued, after his 
escape, throwing stones at tlic* hous(*, t ill they were 
compelled to desist by the threats of the police : — 
Held: they might be convicted of beginning to 
demolish, under 7 & 8 Geo. 4, c. 30, s. 8, thoiigli 
their principal object was to injure the lumper, 
provided it w^as also their object to demolish the 
house, either on account of its being used by him 
or liis men, Sc though they had not any ill-will 
against the owner of the liouse pei*sonally. — 
R. %\ BArr (1831), 6 C. Sc P. 328. 

Annotations : — Consd. R. v, Howell (1839), 9 C. & P. 437. 

Refd. Drake v. Footitt, Drake v. Haukin (1881), 7 Q. B. D. 

201. 

11.635. — .] — R. V . Howell, No. 

11,625, a?ile. 

11.636. Claim against hundred 

for damage.] — Wiiere riotei's injure a house by 
breaking windows Sc shuttei's, without an intention 
to demolish it, t he house is not “ feloniously jiulled 
down, demolished, or destroyed, wholly or in 
part,” so as to make the hundred liable for com- 
pensation under 7 Sc 8 Geo. 4, c. 31, s. 2. The fact 
that goods were stolen does not affect the question ; 
but there must be either demolition or injury, 
with an intention to demolish, as distinguished 
from malicious injury.— D rake v. Footitt, Drake 


biilldingB, cte., arc only applicable to general dlKturbanee. — Jt, v. Nki.hox c. 147, for unlawfully & maliciously 
Bucb offences when committed by largo (1840), 1 Craw. & D. 465. — IR. pulling down a building, it la not 

assemblagea of persons, & do not apply necessary to allege that it was done 

to an offence committed by a few p. Form of indictment.] — In an “riotously.” — 11. v. Elston (1861), 
persons, Sc unconnected with any indictment under 1 Revised Statutes, 5 All. 2. — CAN. 
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V. Hankin (1881), 7 Q. B. U. 201 ; 60 L. J. M. O. i 
141 ; 45 L. T. 42 ; 45 J. P. 798, D. C. 

Annotation: — ^Refd. Field r. Metropolitan Police llocoivcr, 
[1007] 2 K. B. 853. 

11.637. Must be part of freehold.] — R. v, 

Howell, No. 11,625, ante, 

11.638. Proof of — Breaking glass, etc.] — 

Where a mob attacked a baker’s house & broke 
the glass & shutters of the windows, & compelled 
him to sell flour at a price named by themselves 
below the marketable value : — Held : tliis was 
evidence for the jury of a felonious beginning to 
demolish the house, etc. within Riot Act, 1714 
(c. 5), s. 4. — Burrows v, Wright (1801), 1 East, 
615 ; 102 E. R. 238. 

11.639. Effect of assertion of supposed right.] — 

R. V. Langford, No. 11,623, ante, 

11,639a. What Is a building.] — Hustings erected 
1/0 take the poll at a contested election for members 
to serve in Parliament are not a building within 
Seditious Meetings Act, 1817 (c. 19), s. 38, & there- 
fore no action lies against the hundred for the 
destruction of such property by a tumultuous 
assembly. — Allen r. Ayre (1823), 3 Dow. & Ry. 
K. B. 96 ; 1 L. .T. O. S. K. B. 204. 

What is a riot.] — Sec l^art XV^lII,, Sect. 9, ante. 


Sub-sect. 8. — Demolition or Damage by 

Tenants. 

Sec Malicious Damage Act , 1861 (c. 97), ss. 13, 
58. 

11.640. What constitutes possession — Lodger oc- 
cupying a room.] — R. v. Ball (1824), 1 Mood. 
C. C. 30, C. 0. R. 

11.641. Tenant holding over.] — R. v, 

Wallis (1832), 1 Mood. C. C. 341, C. 0. K. 

11.642. Whether tenant liable — Damage to tree 
planted by tenant — Malicious Damage Act, 1861 

(c. 97), s. 20.] — Prisoner was indicted under above 
sect, for liaving cut & destroyed certain trees 
the propert y of his landlord. Prisoner cut down 
the trees, being, as lie said, under impression 
that he was entitled t-o do so as he had planted 
them himself. The jury found prisoner guilty, 
but added that he had done what he did in 
ignorance. The Chairman of Quarter Sessions 
declined to accept that verdict, & he again summed 
up the case to tlie jury, who eventually found 
prisoner guilty but recommended him to mercy : — - 
Hc/d : t here was so much doubt as to whether 
tJie jury did not intend to negative malice that it 
would not be safe to allow the conviction to stand. 
— R. V, Rutter (1908), 73 J. P. 12 ; 25 T. L. R. 
73 ; 1 Cr. Apji. Rep, 174, C. C. A. 

An/wtdtwn : — Msntd, 11. r. Elliott (1909), 73 J. P. Jo. 251i. 

See Nos, 11,489, 11,552, 11,553, a?i/e. 


Sub-sect. 9. — Damaging Gooi>s in course of 

Manufacture. 

See Malicious Damage Act, 1861 (c. 97), s. 11. 

11,643. ** Stage process or progress of manu- 


facture ” — What constitutes.] — R. v. Woodhead, 
No. 10,022, a7ite, 

11,644. — .] — A warp not sized, but on 

its way to the sizers to be sized, to fit it for being 
used in manufacturing goods, is not a warp, “ in 
any stage, process, or progress of manufacture ” 
within Maheious Injury to Property Act, 1827 
(c. 30), s. 3. — R. V, Clegg (1848), 3 Cox, 0. C. 295. 


Sub-sect. 10. — Damaging Machinery. 

See Malicious Damage Act, 1861 (c. 97), ss. 14, 15. 

11.645. Frame.] — Orgill v. Smith (1817), 6 
M. & S. 182 ; 105 E. R. 1211. 

11.646. Removal of part.] — Taking out & 

carrying away a part of a frame, without which 
the frame will not work, is damaging the frame 
witliin 28 Geo. 3, c. 55, s. 4, although the part 
taken out was not injured, & the replacing it would 
again make the frame perfect. — R. v, Tacey 
(1821), Rilss. & Ry. 452, C. C. R. 

11.647. Loom.] — Cutting or destroying part of a 
loom held not to be within 22 Geo. 3, c. 40, s. 1. — 
R. r. Hill (1822), Russ. & Ry. 183, C. C. R. 

11.648. “Tackle.”] — The cords employed 

to raise the working tools of a loom, in order to 
move the shuttle to & fro, constitute “ tackle ” 
employed in wea\’ing, &, therefore, cutting them 
is an offence witliin 7 &; 8 Geo. 4, c. 30, s. 3, which 
makes it felony maliciously to cut, break or 
destroy, or damage with intent to destroy or to 
render useless any “ tackle ” or implement 
whether fixed or moveable, prepared for, or 
employed in, spinning, weaving, etc. Under this 
Act, the maliciously cutting such tackle, is a 
complete offence, & it is unnecessary to aver or 
prove an intent to destroy or render it useless. — 
R. V, Smith (1853), 6 Cox, C. C. 198. 

11.649. Water wheel.] — A. had a threshing 
macliine worked by water, the waterwheel having 
been put uji for the sole purpose of working this 
machine, & never having been used for anything 
else. A., fearing the destruction of the machine 
by a moll, took it down, leaving the waterwheel 
standing. Prisonei^s broke the waterwheel : — 
Held : this was a felony under 7 & 8 Geo. 4, c. 30, 
s. 4 ; & the fact that A. sometimes worked the 
threshing machine by horses, made no difference. 
— R. V. Fidler (1831), 4 C. & P. 449 ; 2 Man. 
Ry. M. C. 496. 

11.650. Threshing machine — Taken to pieces.] — 

If a person has a threshing machine taken to pieces, 
he expecting a mob to come & destroy it, & the 
mob come & destroy the different pai'ts of the 
machine when thus separated : — Held : this is a 
felony within Malicious Injury to Property Act, 
1827, c. 39. — R. V, Mackerel (1831), 4 C. & P. 
448 ; 2 Man. & Ry. M, C. 495. 

11.651. Hutchins (1830), 

2 Deacon’s Digest of Criminal Law, 1517. 

11.652. Chubb (1831), 2 

Deacon’s Digest of Criminal Law, 1517. 

11.653. Non-essential parts missing.] — R. 

V, BARTLE'rr (1831), 2 Deacon’s Digest of Criminal 
Law, 1517. 


PART XXXIV. SECT. 26, SUB-SECT. 8. 

q. Form of indictment .] — An indict - 
inent, under 9 Goo. 4, c. 56, h. 24, 
charged tliroc pernons with pulling 
down & dcinoliHhing part of a dwelling- 
hoiiae. On writ of error : — Hvlfl : J>ad 
ai^ against two of thoBO pcfboub, the 
indictment not having Htat-od that 
they wore In poBBOssion of the promises. 


— IL V. Hawtiiornk (1842), 4 I. L. K. 
373 ; 2 Log. Hep. 351 —IR. 

r. CUiim of right — Onus of proof — 
Tenant assisting.] — Indictment under 
the 9 Geo. 4, c. 56, s. 24, against a 
tenant from year to year, for 
maliciously pulling do\^^l ttxtui*es ; — 
Held : the onus lay upon deft, of 
roving his right to pull down the 
xtuies, in consequence of having 


himself erected them ; & the indict* 
luent might be sustained against the 
tenant as a principal he heaving let 
persons into his house, & having held 
a candle for them while they were 
Hilling down the fixtures, although 
le did not othoiNviso assist In pulling 
them down. — 11. v. Chambers (1842). 
2 Craw. & D. 378 ; Ir. Cir. Hep, 413. — 
IR. 


J.-— VOL. XV. 
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Sect* 26. — Malicious damage to property: Sub-sects* 
10, 11, 12, 13 14.] 

11.654. Previously made incapable of 
working.] — R. v* West (1831), 2 Deacon’s Digest 
of Ciiimnal Law, 1518. 

11.655. Plough.] — Ploughs of the description 
commonly used in agriculture are machines 
within Malicious Damage Act, 1861 (c. 97), s. 15. — 
R. V. Gray (1864), I^e. k> Ca. 365 ; 3 New Rop. 
441 ; 33 L. J. M. C. 78 ; 9 L. T. 733 ; 28 J. P. 
104 ; 10 Jur. N. S. 160 ; 12 W. R. 350 ; 9 Cox, 
C. C. 417, 0. C. R, 

Annotation: — Mentd. R. v. Dalzell (1888), 4 T. L. R. 725. 

11.656. Table used in brick making.] — R. v. 

Penny (1855), Archbold’s Criniinal Pleading, 26th 
ed. 770. 

11.657. Silling of machine.] — R. v. Foster, No. 
11,465, a7tfe. 

11.658. What constitutes damage — Displacement 
not preventing working.] — R. v. Foster, No. 11,405, 
ante. 

11.659. Machine rendered dangerous.] — 

Prisoner plugged up the feed-ijipe of a steam 
engine, k> displaced other parts of the engine in 
such a way as rendered it temporarily useless, & 
would have caused an explosion if the obstruction 
had not been discovered, &, with some labour, 
removed ; — Held : he was guilty of damaging llic 
engine with intent to render it useless witliin the 
meaning of Malicious Damage Act, 1861 (c. 97), 
s. 15.--R. V. Fisher (1865), L. R. 1 0. C. R. 7 ; 
35 L. J. M. C. 57 ; 13 L. T. 380 ; 29 J. P. 804 ; 
11 Jur. N. 8. 983 ; 14 W. R. 58 ; 10 Cox, C. 0. 
146, C. 0. R. 

11.660. Evidence of compulsion admissible.] — 

On an indictment on 7 & 8 Geo. 4, c. 30, s. 4, for 
breaking a threshing machine, the judge allow'ed 
a witness to be asked whether the mob by whom 
the machine was broken did not compel persons 
to go with them, A then compel each iiei-son to 
give one blow to the machine ; A also whether at 
the time when prisoner & himself were forced to 
join the mob, they did not agree together to run 
away from the mob, the first opportunity. — R. v. 
Crutchley (1831), 5 C. A P. 133; 1 Nev. A 
M. M. 0. 282. 

Damage to mining machinery.] — Sec Sub-sect. 
12, post. 


SuB-sEcrr. 11. — Destroying Thees, etc. 

See Malicious Damage Act, 1861 (c. 97), ss. 18-23. 

11,661. Cutting shrubs — Causing injury to 
property*] — Where shrubs are cut upon an improved 
^legation that they are likely to be injurious to an 
adjoining wall, the case is within Malicious Injury 
to Property Act, 1827 (c. 30), though the title 
to the spot on which the shrubs grew be in dispute 


between the parties. — R. v* Whately (1829), 4 
Man. A Ry. K. B. 431 ; 2 Man. A Ry. M. C. 313. 

11.662. Cutting trees — Without destroying.] — 
Cutting down a tree is sufficient to bring the case 
within 9 Geo. 1, c. 22, though the tree is not 
thereby totally destroyed. To bring the case 
within above Act, the act must be done from 
malice against the owner. — R. v* Taylor (1819), 
Russ. A Ry. 373, 0. C. R. 

Annotation: — Consd. Curtis v. GodJey Hundred (1824), 3 

B. &C. 248. 

11.663. What is destruction.] — In order to sup- 
port an indictment under Malicious Injury to 
Property Act, 1827 (c. 30), s. 18, for destroying 
hop binds, it must be shown that the plant died 
in consequence of the injury received. Proof of 
the infliction of injury by cutting, bruising, etc., 
is insufficient. — R. v. Boucher A Elvy (1841), 
5 Jur. 709. 

11.664. Damage essential — Playing football on 
grass land.] — Applt. A others wei*e playing foot- 
ball in a park A were prosecuted for m^cious 
injury to cultivated roots, that Ls, grass, with 
intent to destroy it, A were convicted : — Held : 
there was no intent to destroy A no damage, A 
the conviction must be set aside. — Eijsy v. Lytle 
(1885), 50 J. P. 308 ; 2 T. L. R. 44, D. (J. 

Annotation : — Reid. Hamilton t'. Bone (1888), 52 J. P. 720. 

Damage exceeding £5.] — See No. 11,726, po.wh 

Claim of right.]— >S’6>c Nos. 9757, 11,512, ante. 


Sub-sect. 12. — Damage to Mines, etc. 

11.665. What is an engine — Revolving drum.] — 

R. V. WuiTTINGIIAM, No. 11,667, post. 

11.666. What is damage to an engine — Set going 
when machinery detached.] — Ihisoner got into an 
engine-house A set the engine going, A there being 
no macliinery attached, the engine went with 
great velocit y A received damage : — Held : this 
was a damaging of the engines within Malicious 
Injury to lh*operty Act, 1827 (c. 30), s. 7. — R. ik 
Norris (1840), 9 V. A P. 241. 

11.667. What is an erection — Scaffold.]- -The 
bottom of the shaft- of a mine had water in it, A 
the owner of the mine had caused a scailold to be 
erected at some distance above the bottom of 
the mine for the purpose of working a vein of coal 
which was on a level with the scall’old. A coal 
mine was worked by a steam engine wliich caused 
a cylinder called a drum to revolve A take up the 
rope as the coal was drawn up from the mine 
Held: (1) this scaffold was an “ erection used in 
the conducting the business of a mine,” witliin 
Malicious Injury to I^roperty Act, 1827 (c. 30), 
s. 7, A the damaging it with intent to destroy it, 
or to render it useless, was felony ; (2) proof of 
damaging the dmm would not support an indict- 
ment wiiich charged the? damaging of a 


PART XXXIV. SECT. 26, SUB- 
SECT. 10. 

11,655 i. Plough .] — A ploujfh iw not a 
“ machine ’* or “ engine ” within 
Malicious Damage Act, 1861 (c. 97), 
8. 15, & the breaking or destniction 
of a plough is not a crime punishable 
on indictment under that sect. — Hose 
V . Carlow County Council (1900), 
34 I. L. T. 116.— IR. 

11,655 ii. .] — An ordinary agri- 
cultural plough is a “ machine or 
engine used for ploughing ** within 
Malicious Damage Act, 1861 (c. 97), 
8. 15, — NoBLKTr V . Leitrim County 
Council, [1920] 2 I. R. 143. — IR. 


PART XXXIV. SECT. 26, SUB- 
SECT. 11. 

6. Sugar canen .] — Sugar canes ore 
not shrubs within 7 & 8 Geo. 4, c. 
.30, 8. t7. Black (1878), 

1 N. S. AV. S. C. K. N. S. (58.— AUS. 

t. A'etv Zealand flax .] — New Zea- 
land flax growing in its natural 
stale is not a cidtivat-od vegetable 
produce within Malicious Injuiies to 
Property Act, 1867. — B, v. Easton 
(1889), 8 N. Z. L. H. 408,— N.Z. 

a. Particulars of ownership in in- 
dictment.] — Where an indictment 
charged deft, with procuring certain 
persons to cut trees, property of A., 


& C., growing on certain lands be- 
longing to them, & the evidence show'cd 
that the land belonged to them & to 
another as tenants in common : — 
Held : a conviction could not bo 
supported. — K. v. Quinn (1869), 29 
U. C. K. 168.— CAN. 


PART XXXIV. SECT. 26, SUB- 
SECT. 12. 

b. Damage to dam in course of 
construction.] — Deft, was charged with 
having, wilfully, maliciously & ivith- 
out colour of light, entered on certain 
creek placer mining claims, Sc cut a 
hole in a dam, thereby causing water 
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steam eagiae used in working a mine. — K. v. 
WHITTINaHAM (1840), 0 C. & P. 234. 

Annotation : — As toil) Apld* Barwell v. Winterstoke Hundred 
(1850), U Q. B. 701. 

11,668. Trough conveying water.] — A 

wooden trough, by which water is conveyed from 
a spring to a pool at a distance from a mine for 
the purpose of wasliing the ore, is an “ ejection 
used in conducting the business ” of the mine, 
within 7 & 8 Geo. 4, c. 31, s. 2. — Barwell v. 
Winterstoke Hundred (J850), 14 Q. B. 704 ; 
4 New Mag. das. 74 ; 19 L. J. Q. B. 200 ; 15 
L. T. O. S. 23 ; 14 J. P. 114 ; 14 Jur. 392 ; 117 
E. R. 271. 

Act done under claim of right.] — See Nos. 11,506, 
11,515, ante. 

See, (jencrally, Mines, Minerals & Quarries. 


Sub-sect. 13. — Damage to Waterways, 

Ponds, etc. 

See Malicious Damage Act, 1801 (e. 97), ss. 30, 
31, 32. 

11.669. Breaking head of fish pond.] — Breaking 
down the head or mound of a fish-pond is not a 
felony within 0 Geo. 1, c. 22, if the only object in 
so doing is to steal the fish. Seynble : 9 Geo. 1, 
c. 22, applies only to cases of wanton & malicious 
mischief. — R. v. Ross (1800), 2 East, P. C. 1007 ; 
Russ, & Ry. 10, 0. C, R. 

11.670. Poisoning river — Salmon Fishery Act, 
1873 (c. 71),s.l3.] — The above sect, enact^s that the 
provisions of Malicious Damage Act, 1801 (c. 97), 
s. 32, so far as they relate to poisoning any water 
with intent to kill or dest roy fish, shall be exGmded 

apply to salmon rivers “as if the words ‘ or 
in any salmon river ’ were inserted in the sect, 
in lieu of the words * privates lights of fishery ’ 
after the words ‘ noxious material in any such 
pond or water.’ ’’ It is impossible to carry out 
the directions in the sect, as to the inserting of 
the above words, but if tlie phrase “ in lieu of 
the words ‘ pj’ivatti rights of- fishery ’ ’’ is dis- 
regarded, the direction in the sect . can be carried 
t)ut, & the sect, so amended r(*-ads grammatically : 
— llehl : as the intention of sect. 13 was quite 
ch^ar, the ct. had power to disregard the words 
“ in lieu of the words ‘ private rights of fishery,’ “ 
& a conviction under the two sects, was good. — 
R. V. Vasey, [1905] 2 K. B. 748 ; 75 L, .1. K. B. 
19 ; 93 L. T. 071 ; 09 J. P. 455 ; 51 AV. K. 218 ; 
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22 T. L. R. 1 ; 60 Sol. Jo. 14 ; 21 Cox, C. C. 49, 

C. 0. R. 

Annotation : — Mentd. R. v, Ettridgo, [1909] 2 K. B. 24. 

See, generally, Fisheries. 


Sub-sect. 14. — Damage to Railways. 

Sec Malicious Damage Act, 1801 (c. 97), ss. 35, 
30. 

11.671. Obstructing railways & trains — Intent.] 

R. V, Holroyd, No. 11,409, ante, 

11.672. .] — R. V. UrroN & Gutteridge, 

No. 11,470, ante, 

11.673. Obstruction by servant— Liability of 

employer.] — Upon an information before justices 
on behalf of a railway co., for an offence against 
their act of incorporation, in placing stones & 
rubbish on tlic railway, & thereby obstructing the 
free xi^J^ssage of the same, the evidence was that 
the act was done by certain jiersons employed 
by deft, to rejiair a wall between the railway & 
his i>remises adjoining, & tha,t on one occasion 
deft, himself, who was standing by, nodded liis 
head <fe directed tiie workmen to go on : — Held : 
on appeal under Summary Jurisdiction Act, 1857 
(c. 43), s. 2, there was evidence to warrant the 
justices in convicting deft. — Roberts v, Preston 
(1800), 9 C. B. N. S. 208 ; 142 E. R. 81. 

11.674. What is obstructing — Line not open 

to public.] — ^A railway truck was placed by defts. 
across a line of railway so as to obstruct the passage 
of any carriage, & to endanger the safety of any 
fiei'sons conveyed therein ; but its position was 
discovered, & the truck removed before any 
collision took place. 

The line of railway was coiistructod under the 
Iiowers of an Act of Parliament, & was intended 
for the conveyance of passengei's in carriages 
drawn by the power of steam ; but, at the time 
of the alleged offence, the conveyance of pas- 
sengers for hire had not commenced, & the traffic 
was confined (o the carriage of materials & of 
workmen : — Held : the so xilacdng the truck across 
th(5 line was an offence within Railway Regulation 
Act, 1840 (c. 97), s. 15, although the line was not 
opened & no actual obstruction took idace. — 
R. ly. Bradford (1800), Bell, C. D. 2($8 ; 29 

U. J. M. V. 171 ; 2 L. T. 392 ; 24 J. P. 374 ; 0 
Jur. N. S. 1102 ; 8 AV. R. 531 ; 8 Cox, C. C. 309, 
C. 0. R. 

11.675. Altering signals.] — Prisoner 

unlawfully ait^ered some railway signals at a 

was indicted for maliciously destroying 
a dam in the bod of tbe river by sotting 
fire thereto, whereby certain land was 
in danger of being overflowed & dam- 
aged. It appeared that the stmeture 
had been erected by W. D. S. at his 
own cost on a portion of the river not 
comprised in any Crown grant. 
W. I). S. & prisoner were owmers of 
land abutting on the river at this part 
of its course. The river is not navi- 
gable. The structure was composed 
(»f tiers of logs fixed triang^arly 
together, resting on semb laid bn th© 
gravel bed of the river, & was filled in 
with stones. Whether the erection 
had done good or harm was contested 
but not determined. The jury found 
the prisoner guilty of setting fire, but 
added that he did it to protect his 
property: — Held: (1) the structure 
was not a “ building “ within Malicious 
Injuries to Property Act, 1867, s. 6 ; 
(2) it was not a dam " within sect. 30 
of the same Act. — K. v. PiUJtfER (1873), 
2 C. A, 237.— N.Z. 

P F 2 


to bo conveyed to one of the claims, 
to the injury thereof. The charge 
was laid under Criminal CJodo, ss. 510, 
520 & 539. The evidence showed that 
accused entered upon the property 
& tore out part of the dam, throwing 
out a box which W'as meant for a 
sluice-gate & some stakes supporting 
the da-m. Deft, was found guilty 
of damage to the dam in course of 
construction, under C/odcs s. 539. — 
R. V. Watieu(1910), 15 W. L. R. 427.— 
CAN. 


PART XXXIV. SECT. 26, SUB- 
SECT. 13. 

c. Daynage to lynom — Abatmg pub- 
lic nuisance ,] — In a criminal action for 
having unlawfully & maliciously cut, 
loosed & broken up a oerlalu boom, to 
which deft, urged that the river being 
a navigable one, the boom in question 
was a public nuisance, & as such he had 
a right to cut it : — Held : there was no 


otfonco alleged or proved, & the 
nuisance being a public one, it could 
not be abated to any pers<m. — R. v. 
Pati'ON (1803), 13 L. C. K. 311.— CAN. 

d. Dynamiting a river,] — Dynamite 
cartridges had been exploded in a 
river at a point where L. was one of 
the riparian proprietors. In conse- 
qucuce of the explosions the river w as 
injured in its character as a fish pro- 
ducing property, but no direct evidence 
of iujmy to the soil w'as given. L. had 
never charged any rent for the fishing 
in this river. Ho applied for com- 
pensation for criminal Injury : — Held : 
any troubling of private water is a 
trespass to land, & the explosion of a 
oartridge is such a trespass os will form 
the suujoct of ooiui>en8ation under 
Local Govt. (Ir.) Act, 1898, s. 5 (1).— 
Lansdownk (Marquis) v, Couniy 
Council OF Kerry & Kknmare Rural 
Disnuci’ Council (1914), 48 I. L. T. 
58.— IR. 

e. Setting fire to dam,] — A person 
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Sect. 26. — Malicious damage to property : Suh-secis. 

14, 15, 16 dt 17.] 

railway station. The alteration caused a train, 
which would have passed the station without 
slackening speed, to slacken sj^d, & to come 
nearly to a stand : — Held : prisoner had “ ob- 
structed a train within the meaning of Malicious 
Damage Act, 1861 (c. 97), s. 36. — B. r. Hadfield 
( 1870), L. R. 1 0. C. R. 253 ; 39 L. J. M. C. 131 ; 
22 L. T. 664 ; 34 J. P. 548 ; 18 W. R. 955; 
11 Cox, C, C. 574, C. C. R. 

Annotation: — FoUd. II. r. Hardy (1870), L. R. 1 C. C. R. 

278. 

11.676. Signalling to driver to stop 
train.] — Prisoner, who was not a servant of the 
railway co., stood on a railway between the two 
lines of rails, at a point between two stations. As 
a train was approaching he held up his arms in 
the mode used by inspectors of the line when 
desirous of stopping a train between two stations. 
Tliis, as prisoner intended that it should, caused 
the driver to shut off steam & diminish the speed, 
& led to a delay of four minutes : — Held : prisoner 
had obstructed a train witliin the meaning of 
Malicious Damage Act, 1801 (c. 97), s. 36. — R. v. 
Hardy (1871), L. R. 1 0. C. R. 278 ; 40 L. J. M. C. 
62 ; 19 W. R. 359 ; 11 Cox, C. C. 656 ; sub nom. 
R. V. Harding, 23 L. T, 785 ; 35 J. P. 198, C. C. R. 

11.677. Neglect of railway servant — Col- 

lision.] — The neglect of the driver & stoker of a 
railway engine to keep a good look out for signals, 
according to the rules & regulations of the railway 
co., the consequence of wliich neglect is, tliat a 
collision occurs, & the safety of passengers is 
endangered, is not an offence 'v^’ithin Railway 
Regulation Act, 1840 (c. 97), s. 15. — R. v. 
Pardenton & Wood (1853), 6 Cox, C. C. 247, 

11.678. Tluowlng stones — Into railway car- 

riage.] — To constitute a felony under Prevention 
of Offences Act, 1851 (c. 19), s. 7, it is necessary 
that the stone or other thing used sliould be tlmown 
against & strike an engine, tender, carriage, or 
truck, having a person or persons in or upon it ; 
&, therefore, although a stone may be thrown at 
a train with intent to injure pereons therein, yet, 
if it strikes a carriage or tender, not having any 
person in or upon it at the time, the felony is not 
proved. — R. v. Court (1853), 6 Cox, C. C, 202. 

11.679. .] — On an indictment for 

felony under Prevention of Offences Act, 1851 
(c. 19), 8. 7, for maliciously throwing stone.s into a 
railway carriage, with intent to endanger the 
safety of any person in it, there must be evidence 
of an intent to do some grievous bodily harm, 
such as would support, an indictment for wounding 
a paHicular person with that intent ; & if it appear 
that prisoner's intention was only to commit a 
common assault on some person in the carriage he 
must be acquitted. — R. v. Rooke (1858), 1 F. & F. 
107. 

11.680. At goods train.] — On an indict- 

ment for felony, under Prevention of Offences 
Act, 1851 (c. 19), 88. 6 & 7, for wilfully & maliciously 
casting anything upon a railway carriage or truck, 
either with intent to injure it, or to endanger the 
safety of persons in the train ; there may be a 
case for the jury, although the train is a goods 
train, & there was no person on the particular 
truck, but there must be proof of the intent to 
endanger the safety of persons in it ; but Sewble : 
if the act appears only to have been done in 
carelessness, the charge of felony will fail. — R. 
V. Sanderson (1858), 1 F. & F. 37. 

11.681. Endangering safety of passengers.] — On 


an indictment under Railway Regulation Act, 
1840 (c. 97), 8. 16, for unlawfully & wilfully doing 
anything to endanger the safety of persons con- 
veyed in or upon any railway, it is unnecessary 
to allege or prove that the railway was con- 
structed or worked under the powers of an Act 
of Parliament. 

Under such an indictment it is sufficient to show 
that the accused wilfully did the act charged, A 
that it was of a nature to endanger the saiety of 
persons upon the railway ; it is no defence that he 
did not intend to do any injury. 

A person who throws a stone at engines or 
caniages using a railway, may be indicted under 
Railway Regulation Act, 1840 (c. 97), s. 15, for 
doing an act to endanger the safety of persons 
conveyed on the railway ; A the indictment may 
contain a count at common law for throwing the 
stone at the carriages. — R. v, Bow^ray (1816), 
10 Jur. 211. 

11.682. Wrongfully causing cart to run 

close to rails.] — Two boys went upon premises of 
a railway co. A began playing with a heavy cart, 
which w^as near the line. Having started the 
cai*t, it ran down an embankment by its own 
impetus. One boy tried to divert its coui'se ; the 
other cried to him, “ Let it go.” The cart ran on 
without pushing until it passed through a hedge 
A a fence of posts A rails, A over a ditch on to the 
railw^ay ; it rested so close to the railway lines 
as to obstruct any carriage passing upon them. 
The boys did not attempt to remove it ; — Held : 
as the first act of moving the cart was a trespass 
A therefore an unlawful act, A as the jiu*y found 
that the natural consequence of it was that the 
cart ran thiough the hedge A so on to the railway 
the boys might be pioperly convicted under 
Offences against the Pei'son Act, 18(51 (c. 100), 
8. 34. — R. V. Monaghan A Granger (1870), 23 
L. T. 168 ; 11 Cox, C. C. 608. 

Annoiaiion Mentd. II. v . Dembleton (1874), 38 J. P. 454. 

11.683. Wrongfully opening gates at level 

crossing.] — The effect of Railways Clauses Act, 
1845 (c. 20), s. 47, is to make a road at a level 
crossing of a railway only a highw^ay when the 
gates are opened by orm of the railway co.'s 
servants, A if a servant when called upon does not 
come, A a i)erHon using the road opens tlu^ gates, 
that person commits an unlawful act, but if 
damage ensues, it is a (luestion for the jury 
wdiether the damag(^ was the reasonably natural 
consecpience of the unlawful act.- R. xk Strange 
(1889), 16 Cox, C. C. 552. 

11.684. What is a railway — Private railway.] — 
S. was charged with unlawfully putting stones on 
a railway with intent to upset trucks, A contrary 
to Malicious Damage Act, 1861 (c. 97), s. 35. 
The railway was not made under any statute, A 
was used only to convey goods to docks : — Held : 
the magistrate was wrong in holding that the 
enactment did not apply to a i^rivate railway. — 
O’Gorman v. Hweet (1890), 54 J. l\ 663. 

11.685. .] — R. V. Bowray, No. 11,681, 

ante. 

See, generally. Railways A Canals. 


Sub-sect. 15. — ^Damagk to Telegraphs. 

See Malicious Damage Act, 1801 (c. 97), s. 37. 
11,686. What Is a “telegraph” — Telephone.] — 

Edison’s telephone consists of a transmitter, a 
wire, A a receiver ; — Held : (1) Edison's telephone 
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was a “ telegraph ” within the Telegraph Acts, 
1863 (c. 112), 1809 (c. 73) ; (2) a conversation 

through the telephone was a “ communication 
transmitted by a telegraph,*’ & therefore a “ tele- 
gram ” within the meaning of those Acts. — ^A.-G. 
V. Edison Telephone Co. ^880), 0 Q. B. D. 244 ; 
50 L. J. Q. B. 145 ; 43 L. T. 697 ; 29 W. R. 428. 

Annotations : — Aa (1 ) Reid. Postmaster-Genoral v. National 
Telephone Co., [1908] 2 Ch. 172. As to (2) Gonsd. Post- 
master-General V. National Telephone Co., [1908] 2 Ch. 
172. Refd. Wandsworth District Board of Works v. 
United Telephone Co. (1884), 53 L. J. Q. B. 449. Gene- 
rally, Mentd. Wakefield Sc District Litfht Rys. v. Wakefield 
Uorpn., [1907] 2 K. B. 250. 

See, generally. Telegraphs & Telephones. 


Sub-sect. 10. — Damage to Shipping. 

See Malicious Damage Act, 1801 (c. 97), ss. 
42-49. 

11.687. What constitutes cast away or de- 
stroyed — Ship stranded.] — K. p. De Londo 
(1705), 2 East, P. C. 1098. 

11.688. What Is a vessel — Small pleasure boat.] — 

An indictment on the Malicious Injury to Property 
Act, 1827 (c. 30), s. 10, for damaging a vessel, need 
not state the damage was done “ otherwise than 
by iiri*,” if it stat/ti liow it was done. 

Qu. : whether a small pleasure boat is a ve.ssel 
within the mt^aning of that Act. Semhle : it is. — 
K. Bowyer (1831), 4 0. & P. 559 

11.689. Scuttling ship.] — The Linda (1857), Sw. 
300 ; 4 Jur. N. S. 14(J. 

Annotaliims : — Refd. The Plyingr Fisii (1865), Brown. & LiiKh. 
436. Mentd. The Swan (1864), 11 L. T. 191 ; The Maid of 
Kent (1881), 0 P. D. 178. 

11.690. Form of indictment.] — K. v, Bowyer, 
No. 11,088, ante. 

Setting fire to ship.] — See Nos. 11,010, 11,011, 
ante. 

Jurisdiction of central criminal court when vessel 
destroyed on high seas.] — See Part II., Sect. 2, 

sub-sect. 4, D., ante. 

See. generally. Shipping A Navigation. 


Sljb-se(T. 17.— Injury to Animals. 

See Malicious Damage Act, 1801 (c. 97), ss. 40, 41. 

11.691. What are cattle — Horses, mares, colts.] — 
9 Geo. 1, c. 22, was designed to extend the offences 
described in 22 & 23 Cha. 2, c. 7, A, therefore, 
horses, mares & colts are ineduded in the word 
cattle.— R. P. Paty (1770), 2 Wm. Bl. 721; 1 
Leach, 72 ; 2 East, P. Vu 1074 ; 90 E. R. 423. 

11.692. Mare.] — R, p. Moyle (1791), 2 

East, P. C. 1070. 

11.693. Geldings.]— R. v. Moi-r (1783), 1 

Ijeach, 73, n. ; 2 lilast, P. C. 1075. 


1 1 .694. Pigs.] — Pigs held to be cattle within 
the meaning of 9 Geo. 1, c. 22. — K. v. Chapplb 
( 1804), Russ. & Ry. 77, C. C. R. 

11.695. Asses.] — Asses are “ cattle ” within 

the meaning of 9 Geo. 1, c. 22. — R. v. Whitney 
(1824), 1 Mood. 0. C. 3, C. C. R. 

11.696. What is wounding — Temporary injury.] 
— Wounding a horse out of malice to the owner is 
an offence within 9 Geo. 1, c. 22, though the wound 
is not permanent, &; the horse is likely to recover. — 
R. V. Haywood (1801), Russ. & Ry. 10 ; 2 East, 
P. O. 1070, C. C. R. 

11.697. Dog biting sheep.] — Injuring a sheep 

by setting a dog at it, is not such a maiming or 
wounding as is within 4 Geo. 4, c. 54, s. 2. — R. v. 
Hughes (1826), 2 0. & P. 420. 

Annotation: — Refd. 11. v. Bullock (1868), 16 W. 11. 405. 

11.698. Whether use of instrument neces- 

sary.] — Upon an indictment under Malicious 
Damage Act, 1801 (c. 97), s. 40, for maliciously 
wounding a horse, it is not necessary to prove that 
any instrument was used to inflict the wound. — 
R. V.. Bullock (1808), L. R. 1 C. C. R. 115 ; 37 

i L. J. M. 0. 47 ; 17 L. T. 510 ; 32 J. P, 102 ; 10 
I W. R. 405 ; 11 Cox, C. C. 125 , 0. C. R. 

11.699. What is maiming.] — Pouring acid into 
the eye of a mare, & thereby blinding her, is a 
maiming within Malicious Injury to Property Act, 
1827 (c. 30), s. 17. — R. v. Owens (1828), 1 Mood, 
C . C. 205, 0. C. R. 

Annotation: — Refd. R. i\ Bullock (1868), 16 W. R. 405. 

11.700. Permanent injury.] — In order to 

constitute a maiming of a horse within Malicious 
Injury to Property Act, 1827 (c. 30), s. 10, it is 
essential that a permanent injury should have been 
inflicted on the animal. — R. v. Jeans (1844), 1 
Car. A Kir. 539. 

Annotation Refd. R. v. Bullock (1868), 16 W. R. 405. 

11.701. What is killing— Setting Are to house con- 
taining animal.] — If A. set fire to a cow-house, A 
burn to death a cow which is in it, A. is indictable 
under 7 A 8 Geo. 4, c. 30, s. 10, for killing the cow. — 
R. V. Haughton (1833), 5 C. A P. 559 ; 1 Nev. A 
M. M. C. 370. 

Annotation : — Mentd. R. v. Pembleton (1874), 38 J. P. 454. 

11.702. What is poisoning — Intent to Improve 
animals’ appearance.] — R. v. Mogg, No. 11,501, 
ante, 

11.703. One mixture distributed to several 

animals.] — R. v. Mogg, No. 11,504, a7iie. 

11.704. Justifiable wounding — Self -protection.] — 

A., a hawker, went to the house of B. to sell goods, 
A a dog of B.’s coming out of the house, A. knocked 
out one of its eyes, for which B.’s wife caused A. to 
be apprehended : — Held : it W'as for the jury to 
say, whether A. had struck tlie dog for his own 
preservation, A fairly to protect himself ; or 
whether it was a wilful A malicious trespass on his 
part. — Hanway v. Boultbee (1830), 4 C. A P, 


PART XXXIV. SECT. 26, SUB- 
SECT. 16. 

f . Open pleasure boat. ] — An open 
pleasure boat Is not a “ ship or vessel ” 
within Malicious Damage Act, 1861 
(o. 97), 8. 42. — Aiken v. Fermanagh 
OouNTV Council (1908), 42 I. L. T. 
147.— IR. 

g. Fishing boat.] — A fishing boat, 
£4 In value, was maliciously destroyed 
by some person unknown : — Held : the 
boat was not a “ ship or vessel ” 
within Malicious Damage Act, 1861 
(o. 97), 8. 46. — M‘Kijrnan v. Leitrim 
County Council (1908), 42 I. L. T. Jo. 


PART XXXIV. SECT. 26, SUB- 
SECT. 17. 

h. Snake .] — A snake docs not come 
within 29 Viet., No. 5, s. 43. — 
Dowling v. Fritz (1882), 1 Q, L, J. 
82.— AUS. 

k. Dog .] — Police Offences Act, 1890, 
8. 18 (7), is not limited to in- 

animate property, A therefore injury 
or damage to a dog comes within that 
sub -sect., & the words “ Injury or 
damage " in the sub -sect. Include total 
destruction such as the killing of an 
animal. — McDonald v. Carter (1905), 
V. li. R. 181.— AUS. 

11,699 i. What is maiming.] — The 


castration of a stallion running at largo 
contrary to Entire Animals Ordinance 
is a “ maiming ” of t he stallion within 
Criminal Code, s. 510 (B) (6). — R. r. 
Kroesino (1909), 2 Alta. L. R. 275 ; 
10 W . L. H. 649 ; 16 Can. Crim Cas. 
312.— CAN. 

1. Sufficiency of verdict.] — Pris- 
oners wei'e charged with having 
feloniously killed with Intent to steal 
the carcases thereof one hull, one steer, 
one cow. The evidence was conclusive 
that they kUlod one animal of the ox 
kind, but no evidence what was Its 
particular kind, whether bull, steer or 
cow. Judge directed jury that if 
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17, 18 19, Jl. 

350 ; 2 Man. & Ily. M. C. 481 ; 1 Mood. & R. 
15. 

AnnotcUion : — M6ntd. Downing v. Capel (1867), 36 L. J. M. C, 
97. 

11.705. Protection of property against tres- 

pass — Setting traps.] — There is nothing unlawful 
or contrary to Malicious Damage Act, 1801 (c. 97), 
s. 41, in setting a trap in the garden to catch cats 
trespassing there. — Bryan Eaton (1875), 40 

J. P. 213. 

11.706. Setting poisoned food.] — The 

placing of poisoned flesh in an inclosed garden for 
the purpose of destroying a dog which was in the 
habit of straying thei*e, is not an offence punisliable 
under Malicious Damage Act, 1801 (c. 97), s. 41. 

But Setnhle : it is within 27 &> 28 Viet. c. 1 15, s. 
2. — Daniel v, Janes (1877), 2 O. P. D. 351 ; 41 
J. P. 712. 

Annotations : — FoUd. Smith r. Williams (1892), 9 T, L. 11. 9. 
Consd. Miles v. Hutchings, 119031 2 K. 11. 714. Refd. 
Armstrong v, Mitchell (1903), 88 L. T. 870 ; Nye r. Niblctt 
(1918), 87 L. J. K. B. 590, 

11.707. Shooting animal.] — S., Ihe 

occupier of land sown with seed, shot two domestic 
fowls of W. which were trespassing, having got 
through the fence. 8. had previously warned W. 
that unh^ss the fowls wore kept off ho should kUl 
them : — Held : 8. could not bo convicted under 
Malicious Damage Act, 18(11 (c. 97), s. 41, of unlaw- 
fully killing the fowls. - 8 mith r. Wii.t.iam.s (1892), 
5G ,t. P. 840 ; 9 T. L. R. 9 ; 37 8oI, Jo. 1 1, 1). C. 

AnmriniUms .’--"Consd. Arrnstronu’ r. Mitchell (1903), 88 L. T. 
870, Refd. Nye v. Niblctt (1917), 87 L. J. K. B. 590. 

11.708. .] — Shoot ing at a dog that 

is trespassing without intending to kill it, but with 
the intention of injuring it if necessary to frighten 
it away, is not of necessity cruelly ill-treating it. 
Each case is a question of degree A is for the 
justices. — Armstrong v. Mitcheij. (190,3), 88 L. 
T. 870 ; 67 J. P. 329 ; 19 T. D. It. 525 ; 20 ('ox, V, 
C. 497, D. V. 

11.709. .] — Upon an information 

against a gamekeeper under Malicious Damage A<*t, 
1861 (c. 97), s. 41, for unlawfully A: maliciously 
killing a dog, it is a defence to show that deft, did 
the act in the bond fide belief that it was neces.sfiry 
for the protection of his master’s propt*rt/y, A that 
nothing else could have been done wliich would 
effectii^ly have protected it. — Miles v. IJutc’ii- 
INGS, [1903] 2 K. B. 714 ; 72 L. J. K. B. 775 ; 89 

L. T. 420 ; .52 W. R. 284 ; 20 Pox, C. <J. 555. 
AnnniaiUm Refd. Nyor. Niblctt (1917), 87 L. J. K. B. 590. 

11.710. Wounding own animal.] — R. v. Parry 
(1900), 35 L. Jo. 456. 

11.711. Form of indictment — Specific animal.] — 

An indictment on 9 Geo. J, c. 22, must state the 
species of cattle wounded or injured ; to state that 
prisoner maimed ceii/ain cattle is not sufbeient. If 


the statement is that he maimed certain cattlCi 
viz. a mare, there must be evidence that the 
animal maimed is of the description specified, — R. 
tj. OiiAUCLRY (1813), Russ. At Ry. 258, C. C, R. 

See, alsot Animaxs, Vol. II., pp, 292-205, Nos. 
626-656. 


Sub-sect. 18.~Thbeats to Burn or Destroy. 

See Malicious Damage Act, 1861 (c. 97), s. 60, 

11.712. What is a threat — Question for Jury.] — 

R. Tyler (1835), 1 Mood. 0, 0. 428, 0. 0. K. 

Aniwiation ; — Consd. R. v. Carruthers (1844), 4 L. T. O. S. 

179. 

11.713. What constitutes sending threatening 
letter.] — K. v. Williams (1843), 2 L. T. O. S. 213 ; 

1 Cox, 0. C. 16. 

11.714. Letter sent to person not owner of 

property.] — An indictment for sending a threaten- 
ing letter stated that R. had lately built Sc com- 
pleted a house ; Sc charged that prisoner felon- 
iously sent to L. a ceitain letter, thi*eatening to 
burn the house so built by R. Upon objection 
taken that the indictment ou^it to have charged 
a sending to R. : — Held : the indictment was >)ad 
on that ground. — R. v. Jones (1847), 2 ('ar. Sc Kir. 
398 ; 1 Den. 218 ; 2 Cox, (\ C. 434, (\ i\ R. 

See^ further. Sect. 8, sub-sect. 2, ante, 

11.715. Building threatened — Not in possession 
of prosecutor.] — R. v. Jepson Sc Spring io it ( 1798), 

2 East, P. C. 1115, (’. (\ R. 

11.716. Threat to burn standing corn -Former 
law.j—R. V, Hill (1S51), 5 (^ox, C. C. 23.3, 


SuB-RE<T. 19. — Other Damage to or on heal 

AND PERSONAL PROPERTY. 

A. In OencraL 

See IVIalicious Damage Act, 1861 (c. 97), ss. 51 , 52. 

11.717. What Is “real or personal property’’ — 
Right of herbage.] — Tlie soil of a town moor was 
vested in the corpn. of the town in fee, but/ free- 
men Sc widows of dec(‘ased freemen of tln^ town 
were under statut-c* entitled to the “ full right Sc 
benefit to the lierbage ” of tlie tx>wn moor for two 
milch cows : — Held : this riglit to thc‘ herbag<* was 
not “ any real or personal i>rop<*rt y whatsoever ” 
within the meaning of Malicaous Damage Act, 
1861 (c. 97), s. 52, which applies l/O only tangible 
property Sc iH)t to a mere incorporeal right. — L aws 
V. Ei.thingham (1881), 8 Q. B. 1). 283 ; 51 U. .1. 

M. C. 13 ; 46 L. T. 64 ; 46 J. P. 230 ; 30 W. R. 
245 ; 15 Cox, C. C. 22, 1). 

AnmAaium : — Refd. Gardner v. Mann bridge (1887), 19 

g. B. D. 217. 

11.718. Posters on hoarding.] — Posters 

affixed to a hoarding by an advertis^unent con- 
tractor with consent of tlie owner of the hoarding 


Hatinfiod of the guilt of the priHonerH In 
killing a grown animal of the ox kind 
they might find them guilty. & although 
it was certain that a bid! & steer & 
cow were! In point of fact not so killed. 
Jury found prisoners guilty accord- 
ingly, but added that they could not 
say what was the sex of the beast 
killed: — Held: the direction was 
right, but the verdict could not be sus- 
tained. — R. V , Chktstun (1869), 8 

N. S. W. S. C. R. 294.--AUS. 

PART XXXIV. SECT. 26, SUB- 
SECT. 18. 

m. What is a threat.] — The 
threatening notice intended by Tumul- 


tuous Risings (Ireland) Act, 1831 
(c. 44), s. 3, must unequivocally 
threaten injury either to the person 
or to the property of the individual 
threatened." Cask (1842), 
Ir. Cir. Rep. 655.— -IR. 

PART XXXIV. SECT. 26, SUB- 
SECT. 19.- A. 

n. Somng seeds of noxious y>eeds,] 
— M. after using malicious expressions 
to R. sowed the set^ds of noxious weeds 
In his cultivated land, & the noxious 
seeds geVrnlnated & did damage to 
the extent of £27. Having been con- 
victed for an offcrice against Criminal 
Law & l^ractlce Statute, 1864, No. 233, 


8. 204 : — Held : the conviction was 
light. — R. V. Maund (1866), 3 W. W. 
& A’B. 90."AUS. 

o. Injuring fence.] — The oiTenee of 
wilfully injuring a fence under R. S. C., 
c. 153, is not punishable by summary 
conviction. — Ex p. Mulhkbn (1859), 
4 All 259.™CAN. 

- Malicious Injuries to Pro- 
verty Act, 1861 (e. 97).}— Deft, was 
convicted under sect. 52 of the above 
Act for wilfully damaging certain per- 
sonal property belonging to com- 
plainant, viz., a hedge & paling. Sc was 
convicted : — Held : the hedge & paling 
oonsUtuted a fence within sect. 26 of 
the Act, Sc was excluded from sect. 62, 
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are property, & a person who defaces them may 
be convicted under Malicious Damage Act, 1801 
(c. 97), s. 62.— R. V. Milvaik JJ. (1884), 1 T. L. R. 
169, D.O. 

11.719. Damage to realty essential — Picking 
mushrooms*] — In order to constitute the offence of 
wilfully or maliciously committing damage, injury, 
or spoil to or upon any real property under Malici- 
ous Damage Act, 1801 (c. 97), s. 62, there must be 
proof of actual damage to the realty itself, & mere 
damage to uncultivated roots or plants growing 
upon the realty is insuillcient to justify a convic- 
tion. Kesp. gathered mushrooms in a field belong- 
ing to applt. They were of value to the latter, 
but they gixjw spontaneously, & were entirely 
uncultivated. No damage was done by resp. to 
the grass or the liedges : — Held : resp. had not 
been guilty of an olXence within sect. 52 of the Act, 
— Gardner v. Mansbridoe (1887), 19 Q. B. D. 
217 ; 57 L. T. 265 ; 61J. P. 612 ; 35 W. R. 809 ; 
3 T. L. R. 735 ; 16 Cox, C. C. 281, I). 0. 

Annotation Roper v, Knott, [18983 1 Q. B. 808. 

11.720. Wilfully or maliciously.”] — White t\ 
Feast, No. 11,721, 

/?. Fair and Jirasotuthle Su})posiiio» of Rhjht, 

See Malicious Damage Act, IHGl (c. 97), ss. 51 
A 52 ; Criminal Justice Administration Act, 1914 
(c. 58), s. 14. 

11.721. Liability of servant— Acting under em- 
ployer’s instructions.] — W. was employed by an 
owner of property to enter upon tlu^ land of 
F., lA cut a ditch th<‘rein to carry ofi* t he surface 
water, ^V.^s <'mpIoyei* <;ont ending that lie had a 
proscriptive right to such an easement. W., being 
convicted under Malicious Damage Act, 1861 (c, 
97), s. 52, of wilful damage to real property : — 
Held : the justi<;e.s not having found that W.’s 
('mployer acted under a fair A. ri'asonable supposi- 
tion that h(^ had a right to s(‘nd men to cut a ditch 
through F.’s x)rivate property, W. would not be in 
a better position than liis employer, A- the convic- 
tion therefore was right. 

This is not a conviction under the common law. 
All summary jurisdiction is the creation of statute 
law. Now the general rule is tliat nothing is an 
otl'ence unless mens rea is shown. That general 
rule must, howov<?r, be qiialilied when statute law 
comes in, A here it must be observed that while 
the 51st section uses the conjunctive A says “ wil- 
fully A maliciously,” the 52nd, in the disjunctive, 
says, “ wilfully or maliciously.” Therefoi*e wo 
must consider the object of the statute, whether 
it was intended to punish criminals or t-o protect 
property (Blackhurn, ,1.). — White v, J^ast 
(1872), L. R. 7 Q. B. 353 ; 41 J.. J. M. C. 81 ; 20 


L. T. 611 i 36 J. P. 436, D. 0. ; at* nom. B. v. 
Norfolk JJ., White Feast, 20 W. B. 382, D. O. 


AnnoMione ; — FoUd. Brooks v. Hamlra J® 

EeM. U. V . Mussett (1872), 26 L. T. < 2 ® • B. «. French 
(1873), 37 J. P. 404 ; Blrnie v. Marshall (1876), 35 L. T. 
373 ; benny v, Thwaltes (1876), 2 Ex. D. 21 ; R- 
JJ. (1885), 49 J. P. Jo, 329 ; Cole v. Miles (1888). 57 
L. J. M. O. 132 ; Heaven v, C^icliley (1903), 68 J. P. 63. 


11,722. Cutting branches of tree overhanging pub^ 
lie road — Alleged nuisance.]— Applt. was convic^d 
by magistrates under Malicious Damage Act, 

(c. 97 ), 8. 52, for wilfuUy damaging a tree. Applt. s 
premises adjoined a public road, on the opp^lw 
side of which there grew a chestnut tree, which 
overhung the road to within a few feet of the 
applt. ’s premises. Applt. cut off certain portio^ 
of the tree, contending that he had a right to do 
so in order to protect liis property from the 
nuisance caused by stones which boys threw at the 
blossoms, A also from the nuisance caused by the 
branches interfering with the entrance of light & 
air to Ms dwelling i—Held : the magistrates were 
justified in finding that applt. wilfully committed 
damage to the tree, A that he did not act under a 
fair A reasonable supposition that he had a right 
to do the acts complained of. — Hamilton v. Bone 
(1888), 52 J. P. 72G ; 4 T. L. R. 450 ; 16 Cox, C. C. 


437, D. C. ...... 

11.723. Removing post from public footpath.]— 

Resp,, whose wife was the owner of the land at 
€‘ach side of a public footpath, A also of the land 
over whicli the footpath passed, erected two 
wooden posLs in the middle of the footpath to 
prevent his cattle from straying down the path, 
one post being at the entrance to tlie footpath A 
the other some distance along the path. Thei^ 
was a space of two feet at each side of the path 
through which foot passengers could jiass. Applts. 
with a number of others, inhabitants of the district, 
assembled A pulled up one of t hese posts A thrt^w 
it over the fence ; they were convicted, under 
Malicious Damage Act, 1801 (c, 97), s, o2, of 
having committed wilful damage to the post 
Held : the convdetion was wrong, as applts., in 
pulling up the post, had acted, as it appealed from 
the facts, under a fair A reasonable supposition 
t hat they had a right to do what they did ; that 
the ease, therefore, came viathin the pp>viso of the 
section ; A the jurisdiction of the justices was 
ousted. — Usher v. Luxmorb (1889), 62 L. T. 110 ; 
54 J. r. 405 ; 38 W. R. 251, D. 0. 

11 .724. Pulling down boundary hedge of supposed 
common—Clalm untenable In law.]— Applts. pMled 
down a hedge bounding Fernworthy Doi^, wmeh 
was held in undivided shares by resps. They had 
done so on several previous occasions. Both of 
them lived in houses near the Down, A under 
leases granted by the predecessors of one of resps. 


Sc tbo conviction was quashed. — R. 
V . Druhy (1907), 41 I. h . T. 183.— 

IR. 

q, Omnd Jury {Ireland) Act^ 

1836 (r. 116), 8. 135,J — An ordinary 
wire fence adjoining a road, but not 
connected with any canal navigation, 
was mallcionsly destroyed : — Held ; 
the fence was not included in the words 
“ other work ” In tho above sect. & 
was not the subject of compeusation 
under the above Act. — Beix & Lucas 
ij . King’s County, County Council 
[1910] 2 I. R. 25 ; 44 I. L. T. 4.— IR. 

r. Breaking windows of cAapef.]— 
To attack a Roman Oitholic chapel, & 
break the windows thereof, is a inis- 
demoanonr punishable at common law. 
— R. V, Hendeuson (1838), Craw. A 
D. Abr. C. 570.— IR, 


s. Injuring hank — Grand Jury 
{Ireland) Acty 1836 (c. 116), s. 135,] — 
O’Mkaha V , Tipperary N. R. County 
Council (1920), 54 I. L. T. 106. — IR. 

PART XXXIV. SECT. 26, SUB- 
SECT. 19.— B. 

t. Destruction of fence in assertion 
of right of way.] — 1). & others had for 
some years used a road through 
prosecutor’s land with the latter’s 
consent, but in consequence of a 
quarrel prosecutor erected a fence 
obstructing tho same & told D. the 
road was stopped. This fence D. out 
down, & was afterwards convicted 
for having committed a “ malicious ” 
injury : — Held : tho conviction was 
right. — Kxp. DunoN (1856), 2 Loggo, 


a. .]— The honest belief of a 

►erson charged with an offence of 
dlfuliy committing damage to pro- 
orty, that be had tho right to do the 
ct complained of, is not sufficient to 
rotect him ; there must bo fair & 
jasonable ground in fact for that 
elief. The usual reservation In a 
atent of land bounded by navigable 
'^ater of free access to tho shore for 
11 vessels, boats. Sc persons, gives a 
Lght of access only from the water to 
tie shore : — Held : a person who had 
rokeu down fences Sc had driven 
cross private property to the shore 
ould not suooossfuUy assert that he 
ad acted under a fair Sc reasonable 
iipposltion of right in so doing. — R. 


b, Removing barricade on highway.] 
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Sed, 26. — Malicious damage to property: Sub-sect. 
19, B., C., /)., B. ct* F,; sub-sect. 20. Part 
XXX V. Sect. 1.] 

They had commitU*d the complained of in 
pursuance of a supposed right of pasture on the 
Down wliich they contended was a common, 
although for many years they had attempted to 
carry out their supposed rights, they hi^ always 
been disputed. Ihere was no mention in any of 
the leases of any grant. The justices were of 
opinion that the rights that they emmed could not 
exist in law, Sc that their juHsdiction was not 
ousted, Sc they convicted applts. : — Held : the 
conviction was right, as there was no “ fair Sc 
reasonable *’ claim of right {Malicious Damage 
Act, 1861 (c. 97), s. 62). — Brooks v. Hamlyn 
( 1899), 79 L. T. 734 ; 63 J. P. 215 ; 19 Cox, C. C. 
231, D. C. 

Annotation : — ^Refd. Heaven v. Crutcldey (1903), 68 J. P. 53. 

11.725. Pulling down notice boards — Erected by 
district council.] — Croydon Rural District 
Council r. Crowley, No. 11,527, ante. 

See, also. Sect. 1, sub-sect. 7, C., ante. 

See, now, Criminal Justice Administration Act, 
1914 (c. 58), s. 14. 

C. Amount exceeding £5. 

See Criminal Justice Administration Act, 1914 
(c. 58), s 14. 

11.726. How amount calculated — Damage to 
trees.] — Prisonei's were indicted under Malicious 
Injury to Property Act, 1827 (c. 30), s. 19, for 
having feloniously, unlawfully, A maliciously done 
damage to cerUiin trees in a hedge, thereby doing 
injury to the owmers to an amount exceeding £5. 
The evidence showed that the actual injuiy done 
to the trees was to the amount of £1 only, but that 
it would be necessary to stub up the old hedge & 
replace it, the expense of w’liich would be £4 14,v. 
Upon this evidence the jury found prisoners 
guilty : — Held : the conviction was WTOng, inas- 
much as the injury exceeding £5 must be actual 
injury to the trees, etc., A that proof of conse- 
quential injury was insulTicient. — K. v. VViutoman 
(1854), Dears. C. C. 353 ; 23 L, J. M. C. 120 ; 23 
U. T. O. 8. 99 ; 18 J. P. 281 ; 18 ,Jur. 434 ; 2 W* R. 
413 ; 6 Cox, C. C. 370, C. C. R. 

11.727. Deduction of salvage value.] — On a 

charge of committing malicious damage to pro- 
perty of a value exceeding £5, the salvage value 
of the damaged property cannot be deducted from 
the value of the propeify undamaged in order to 
reduce the amount of damage to less than £5. — 
K. r. Hewitt (1912), 70 J. P. 360 ; 28 T. J.. R. 
378 ; 7 (^r. App. Rep. 219, C. C. A. 

11.728. Damage by several persons acting In 

concert.] — Applt. A another were jointly indicted 
for committing wilful damage to plate-glass 
windows to an amount exceeding £5. Applt. 
broke a small window of a less value than £5, but 


a few' yards away the other deft . broke other 
window's, th(‘ value of which, added to the value, 
of tliat broken by Hp]»lt., exceed'd £5. Both 
defts. belonged to the same organisation. Applt. 
in cross-examination refused to say whether she 
was acting under the direction of the organisation. 
She denied that she A the otlier deft, weixi acting 
in concert : — Held : it was a question for the jury 
whether on the whole evidence defts. were acting 
in concert, Sc it was unnecessary that each should 
know of the existence of the other If they were 
both acting under the direction of the organisation. 
— B, t). Joachim (1912), 28 T. L. R. 380 ; 7 Or. 
App. Bep. 222, 0. C. A. 

11.729. Evidence as to value — By person not an 
expert.] — ^Applt. was charged with maliciously 
committing damage to a plate-glass window in a 
post office to an amount exceeding £5. At the 
trial a witness was called who stated that the 
damage was £8. In cross-examination the witness 
said he was not a glass exx>ert, A that he liad been 
told by the clerk of works who examined the 
window that £8 w^as the amount of the damage. 
On appeal it was contended for applt. that thert^ 
was nothing but hearsay evidence as to the 
amount of tlie damage done : — Held : dismissing 
the appeal, there was evidence of a witness who 
gave it as liis own opinion that the value was con- 
siderably more than £5. — R. v. Beckett (1913), 29 
T. L. R. 332 ; 8 Or. App. Rep. 204, C. C. A. 

11.730. Form of indictment — Allegation of 
amount.] — In an indictment under Malicious 
Damage Act, 1861 (e. 97), s. 51, for maliciously 
damaging personal property, the damage exceeding 
£5, it is not necessary to allege the value of the 
aiticles injured, but only that the amount of the 
damage done to the several articles exc(‘<'ded £5 
in the aggivgat<‘.- —R. v. TifOMAN (1871), 24 Jj. T. 
398 ; 35 J. P. 518, U. C. R. 

IJ. Ajnount not exceeding £5. 

Sec Malicious Damage Act, 1861 (c. 97), s. 52. 

11.731. Jurisdiction of ma^strates to commit for 
trial.] — R. v. JYoyd (J916), 80 .1. 1*. Jo. 53. 

E. Damage to Grass. 

See Malicious Damage Act, 1 861 (c. 97 ), ss. 51 , 52 ; 
A Urimiinal Jnstice Administration Act, 1914 
(c. 58), s. 14. 

11.732. Grass In park — Playing football.] — E ley 
V. liYTLE, No. 11,664, ante. 

11.733. Long grass — Trespass.] — Applt., a tres- 
imsser, walked across a grass Held of re.sp. The 
grass was long, A applt. did damage to the grass 
to the value of 6d. : — Held : he was liable to bo 
summarily convicted under Malicious Damage Act-, 
1861 (c. 97), s. 52 . — Gayford v. (hiouLER, (1898| 
1 Q. B. 310 ; 67 L. J. Q. B. 404 ; 78 L. T. 42 ; 62 
J. r. 165 ; 14 T. L. R. 166 ; 18 Cox, C. C. 702, D. C. 


—The City Council of C. barricaded PART XXXIV. SECT. 26, SUB- 
a certain part of a liigbway by SECT. 19.- C. 

means of a fence composed of scantling 

resting on Sc nailed to trestles Sc barrels c. How amount calcvlaic/l — Damage 
which wore not let into the ground. committed at different times.] — Under 

A cab driver who had not taken out a Malicious Damage Act, 1861 (c. 97). 

licence pulled down tiio fcnc;e in order s. 51, evidence of damage committed 

to gain acrxjss to a cab stand. He at several times in the aggregate, 

was convicted of maliciously breaking but not at auy one time exceeding 

& throwing down a certain fence : — £5, will not sustain an indictment. — 

Held: deft, being unlicensed could 11. v. Williams (1862), 9 Cox, C. C. 

not have been under a fair Sc reason- 338 ; 14 Ir. Jur. 304. — IR. 

able supposition that he had a right 

of access to the stand & to do the act d. One ixnUinuouB trans- 

complalned of. — R. v. Hellish, He aeiion.] — ^C., on being refused drink in 

UooDYER, 2 J, It. 122. — N.Z. O.’s public Iiouse on a certain evening, 

went outside. Sc, after malioiously 


tiirowing a weight through one plate- 
glass window of the house, was about 
to break a second window' with a 
hatchet when he was slnppod by 0.*s 
assistant, whereupon ho ran away. 
C. returned at tw'elvo o’clock on the 
following day & maliciously broke the 
second window'. The value of each 
window was under, but the aggregate 
value of the two windows oxceoaod, 
£5 : — HeM : the wTongful acts of C. 
constituted one ooulinuoiis trans- 
action, for which he could bo indicted 
under Malicious Damage Act, 1861 
(c. 97), 8. 51 . — O’Neill v. Bkl^’aht 
C ouxTy Council, 11912J 2 1. R. 310, — 
IR. 
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F, Damage to Milk, 

6'e^MalicioiiN Damage Act, 18(U (e. 07), ss. 51, 52. 

Dilution by servant — Prevention of loss 
to master.] — ]{., servant of 11., a milk-dealer, acci- 
dentally spilt some of his master’s milk, &, to 
prevent loss to his master, filled in water to make 
up the quantity, & sold the diluted milk to cus- 
tomers : — Held : B. had not committed the 
offence of wilfully or maliciously damaging pro- 
perty of his masto, contrary to Malicious Damage 
Act, 1861 (c. 97), s. 52. — Hall v , Richardson 
(1889), 64 J. P. 345 ; 6 T. L. R. 71, D. C. 

.Annotation ;-—Dbtd. ft N.F. Boper v. Knott, [1898] 1 Q. B. 

868 . 

11,735. For profit of servant.] — Roper v. 
Knott, No. 11,484, ante. 

See, generally, Food & Drugs. 


Sub-sect. 20. — Proceedings under Malicious 

Damage Acts. 

11,736. Authority to prosecute — On behalf of 
corporation.] — Applt., who had general power to 
prosecute on behalf of the Oorpn. of Ij. for 
offences against the byelaws, laid an information 
against resps, which was expressed to be “on 
behalf of the Mayor Sc Corpn. of the city of L. ’’ 
under Malicious Damage Act, 1801 (c. 97), s. 22, 
for damage to a tree which belonged to the corpn. 
No resolution of the corpn. authorising the prose- 
cution was produced. Sc the justices dismissed the 
information on the ground tliat the prosecution 
had not proved by prop(T documentary evidence 
that the proct*edings had bt‘en instituted by a 
properly constituted attorney of tlui corpn. : — 
Held : as any person could prosecute in such a 
ease, A os the words “ on behalf of the Mayor Sc 
Corpn. of the city of L. “ could either be regarded 


as surplusage or be taken as meaning that the 
information was laid by applt. because the tree 
was the i)roper*ty of the corpn. Sc he was their 
ollicer, the case must be remitted to the justices to 
be heard & determined. — Duchesne v, Finch 
(1912), 107 L. T. 412 ; 76 J. P. 377 ; 28 T. L. R. 
440 ; 23 Cox, C. C. 170 ; 10 L. G. R. 559, D. 0, 

11.737. Who may prosecute — Agister.] — R. v* 
Woodward, No. 10,049, ante, 

11.738. Jurisdiction of nu^trates.] — Applts. 
were charged before justices with setting firo to the 
letters in a pillar-box. Witnesses were examined 
in support of the charge, & applts. were remanded 
on to appear again before the justices. They 
did so appear & were represented respectively by 
attorneys, & were informed that they would be 
charged under Malicious Damage Act, 1861 (c. 97), 
s. 52 ; & the attorneys were asked whether applts. 
would plead guilty to such charge, or whether 
further evidence should be offered in support of 
the same. In answer to tliis they told the attorney 
for the prosecution that he must go on Sc prove 
his case, whereupon other witnesses were called Sc 
examined Sc cross-examined. After the case was 
closed, the attorneys for applts. objected that the 
justices had no jurisdiction, inasmuch as there was 
no information on oath. Sc applts. were not found 
committing the offence. Sc therefore were not 
legally in custody. The justices, however, con- 
victed applts. : — Held : they had jurisdiction to 
do so. — Turner v. Postmaster -General (1864), 
5 B. & S. 756 ; 34 L. J. M. C. 10 ; 11 Jur. N. S. 
137 ; 122 E. R. 1011 ; siib norn. Shepherd v, 
Postmaster-General, 5 New Rep. 80 ; 11 L. T. 
369 ; 13 W. K. 89 ; 10 Cox, C. C. 15, D. C. 

Anmitidions -Refd. Egrgrinton v. Pearl (1875), 33 L. T. 428 ; 

Blake r. Beech (187«), 1 Ex. 1>. 320 ; R. v. Hughes (1879), 

4 Q. B. 1). G14 ; R. r. Dobbins (1883), 48.T.P. 182. Meutd. 

R. r. Shaw (1865), Le. & Ca. 579 ; R. v, D’Eyucourt 

(1888), 21 Q. li, D. 109; Fx p. Hopkins (1891), 61 b. ,T. 

Q. B. 240. 

.] — Sec, generally. Magistrates. 


Part XXXV 

Sect. 1.— DEFINITION. 

See Forgery Act, 1913 (c. 27), s. 1. 

11,739. At common law.] — Forgery is the altera- 
tion of any writing, which may be given in ev idence, 
by th(i means of wliich another may be prejudiced. 


— Forgery. 

~-R. v. Ward (1727), 2 Ld. Raym. 1 161 ; 2 Stra. 
717 ; 1 Barn. K. B. 10 ; 93 E. R. 824. 

Amioiaiions : — Folld. R. v. O'Brian (1740), 7 Mod. Rep. 378. 
Refd. R. r. Holes (1728), 1 Barn. K. B. 88 ; Master v. 
Miller (1791), 4 Term Rei^. 320. Mentd. R. v. Stoughton 
(1730), 1 Barn. K. B. 347 ; Merrick v. Osselstone Hundred 
(1737), Andr. 115 ; R. v. Soinortoii (1827), 7 B. & C. 463 ; 


PART XXXIV. SECT. 26, SUB- 
SECT. 20. 

e. Form of indicivie^it.] — In an 
iiidiotnient under 7 Will. 4, & SMct., 
c. 89, for setting fire to a house, it is 
not noc-ossary that the house should 
be stated bo in the possession of the 
party whoso property it is said to be. — 
Smith’s Cask (1842), Ir. Cir. Rep. 459. 

f. — — .] — An indictment for arson, 
under 7 Will. 4, & 1 Viet., c. 89, 
8. 3, need not aver tliat the house is 
in the possession of any person. — 
M’Dowal’s Cabic (1842), Ir. Cir. Rep. 
040.— IR. 

S , ] — Indictment imd^r the 

eo, 4, c. 56, s. 19, for maliciously 
destroying underwood, etc. — Held : 
an averment of the hour, or the time 
of the day or night at which the 
offence was committed, was requisite. 
— R. V, Moylan (1842), 2 Craw. & D. 
500 ; 2 Leg. Rep. 309.^ — IR. 

h. .1 — A person was Indicted 

for maliciously setting fire to a build- 
ing, to wit, a breakwater belonging 


to the Queen, situate in the bed 
of the river W. A second count laid 
tlie property of the building in the 
superiiiteudout of the l*rovlnce, & the 
tlurd alleged that it was erected by 
public contribution. The fourth count 
contained no allegation of property. 
It appeared that the structure had 
been erected by .S, at his own cost on 
a portion of the river not comprisod 
in any C'rown grant.. S. & prisoner 
were owners of land abutting on the 
river at this part of its course. The 
river Is not navigable : — Held : as the 
striieXuro was not lot into the freehold, 
the property was properly laid either 
In Her IMajosty or in fc?. ; Sc the fourth 
count was good without any allegation 
of property. — R. v. Paiaikr (1873), 2 
C. A. 237.— N.Z. 

k. Form of cofivicHon,] — Held: a 
conviction, ijurporting to bo under 
C. {8. C., c. 93, 8. 28, charging that 
deft., at a time Sc- place named, wil- 
fully Sc maliciously took & carried 
away the window sasluis out of a 
building owned by one C., against the 


form of the statute, etc., without 
alleging damage to any property, real 
or pcr.soual. Sc without finding damage 
to any amount, was bad. — R. u. Cas- 
VVKLL (1870), 20 C. P. 275.~CAN. 

I. .] — A summary conviction 

under R. S. C., c. 168, s. 59, 
lillegod. In the words of the statute, 
that deft, unlawfully Sc maliciously 
committed damage, injury. Sc spoil to 
Sc upon the real Sc personal property 
of the L. P. Co. ; — Held : this was not 
sufliciont without its being alleged 
what the particular act was done by 
deft, which constituted such damage, 
etc.. Sc what the particular nature & 
quality of the property, real Sc per- 
sonal, was in & upon which such 
damage, etc., was committed ; & the 
conviction was quashed for imcertainty, 

R. V. Spain (1889), 18 O. R. 385.— 
CAN. 

PART XXXV. SECT. 1. 

II, 739 i. At common law.] — Forgery 
is the falsely making or altering a docu- 
ment to the prejndico of another, by 
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Sect- 1. — Definition, Siici. 2 ; Svb^sects, 1 c£? 2 .] 

Campbell & Haynes v. R. (1847), 2 Cox, C. C. 463 ; R. v. 

Gamble (1847), 16 M. & W. 384 ; R. v. Hodgson (1866), 

7 Cox, C. C. 122 ; R, v, Vreones (1891), 60 L. J. M. C. 62. 

11,740* -A receipt indorsed on a bill of 

exchange in a fictitious name is a forgery, although 
it does not purport to be the name of any particular 
person. — R. v, Taylor (1779), 1 Leach, 214 ; 2 
East, P, C. 853, 900. 

Annotaiio7i : — ^Retd. R. v. Ritson (1869), 39 L. J. M. C. 10. 

11.741. .] — Forging an indenture of appren- 
ticeship & a receipt for the apprentice fee with 
intent to defraud the Stewards of the Feast of the 
Sons of the (^ergy, is witliin the statutes which 
make forgeiy a capital offence. 

The definition of forgery is, “ the false making 
an instrument, which purports on the face of it 
to be good & valid for the purposes for which it 
was ci’eated, mth a design to defraud any person 
or pei*sons ” {per Cur.). — R. v, Jones & Palmer 
(1785), 1 Leach, 306 ; 2 East, P. C. 991. 

Annotation: — Refd. R. v, Ritson & Ritson (1869), 39 

L. J. M, C. 10. 

11.742. -.] — If a person aut horise another to 
sign a note in liis name, dated at a particular 
place. Sc made payable at a banker’s, Sc the 
person in whose name it is drawn, represent it 
to be tiie name of another pei‘son, with intent to 
defraud, <fc no such pei’son as tlie note Sc tlw? 
representation import, exists, tliis is forgery ; 
for it is a false making of an instiaiment in the 
name of a non-existing pei-son. 

The definition of forgery is the false making a 
note or other instrument witli intent to defraud 
{per Cur,). — R. v, Paukes Sc Brown (1797), 2 
J^ach, 775 ; 2 East, P. C. 963. 

AnyuAation : — Refd. R. v. Ritson & Ritson (1869), 39 

L. J. M. C. 10. 

11.743. .] — A., being in want of £1,000, 

applied to B., who drew a bill for that amount, 
which A. accepted, payable at Uiree months after 
date. In a ft‘w days B. <;anje io A., Sc proposed 
that two bills for £500 each should be substituted. 
One for £500 was drawn by B., Sc accepted by A. 
B., upon this, pretended to destroy the £1,000 bill, 


but did not in fact destroy it. On the contrary 
he altered it from three to twelve months ; — Held : 
this was forgery in B., with intent to defraud A. — 
R. r. Atkinson (1837), 7 C. Sc P. 669 ; 1 J. P. 9. 

11.744. .] — It is not foi'gery fraudulently 

to induce a pereon to execute an iustrument on a 
misrepresentation of its contents. — R. v. Collins 
(1813), as reported in 2 Mood. & R. 461, N. P. 
Annotation: — Reid. R. v, Chadwick (1844), 2 Mood. & R. 

545. 

11.745. .] — If a person add an address to a 

bill, so as to make it appear that the acceptance, 
though really written by a person of the same name, 
is that of a different person, whether such person 
exist or not, he is guilty of forgeiy (Willes, J.). 

Forgery consists in drawing an instrument in 
such a manner as to represent fraudulently that 
it is a time Sc genuine document, as it appears on 
the face of it, when in fact there is no such genuine 
document really in existence, as it appears on the 
face of it to be (Willes, J.). — R. v. Errs (1864), 
4 F. & F. 81. 

11.746. .] — B. was paying teller of a bank, 

& as such was accountable for the cash at the bank. 
He kept the usual paying teller’s book called the 
proof book, Sc proved his cash by it every day. 
From this book the general bookkeeper took liis 
figures to show the condition of the bank on the 
general ledger from day to day. The book in 
question was one of the books of account of the 
bank, Sc the property of the bank. In it he 
entered by the paying teller from the receiving 
teller’s books, or from the lists of deposits, the 
money received each day, & also the amounts 
paid out by the paying teller, or amounts for which 
the bank was responsible each day. The proof 
book also contained a statement of the assets of 
the bank in coin Sc cash, so that the proof books 
should each show each day the exact amount of 
money in the bank. B. falsely Sc with intent to 
defraud entered a certain sum in tliis book as 
assets of the bank : — Held : this was not a forgery. 

Forgery is the faLs(*Jy making or altering a docu- 
ment to the prejudice of another, by making it 
appear as the document of tliat person. Telling 
a lie does not become forgery because it is reduced 


making’ it appear as the document of 
that person. A simple lie, reduced to 
writing, is not ncccHsarily forgery. — 
R. V. Blackstonk (1887), 4 Man. L. R. 
296.--CAN. 

11,739 ii. .] — Accused was ilie 

holder of a lien note. Whortly after its 
due date, the maker made a payment 
on account, He asked extension of time 
for pajTneiit of balance. Accused 
consented & endorsed on tlio lien 
note in tJie presence of the maker an 
unsigned memo, of tlie payment made, 
adding the words “ balance to be 
paid Nov. 1, 1918.** Subsequently 
“ Nov. 1 ** in said endorsement was 
changed to “ Sept. 1,” without con- 
sent of the maker. Sc accused in Sept, 
put the lien note in his bailiff's hands 
for realisation by seizure of the goods : 
— Held : the alteration was not a 
forgery. There was no evidence of a 
fraudulent intent that any one should 
act on the altemtion to his prejudice. — 
R. r. Hannah, [1919] 1 W. W. R, 973. 
—CAN. 

11,739 iii. The fabrication of 

a receipt for money, neither used nor 
intended to be used to defraud the 
person by it appearing f-o have received 
the money, but for the purpose of 
concealing a previous fraud upon a 
third party, Is an indictable forgery.- — 
R. V . HlRnEL (1889), 8 N. Z. L. R. 401. 
— N.Z. 

11,739 Iv. .3 — It is foigery to 


alter a bill of exchange with tnUmt to 
defraud, Sc the act ouglit U) be charged 
as forgery. Sc not as altering, vitiating, 
& falsifying a bill of exchange witli 
intent to defraud.— ^H.M. Advocatk 
V . Mackenzie (1878), 4 Couper, 50. — 
SCOT. 

11,739 V. .1 — In a case where 

prisoner No. 1 wrote a document pur- 
porting to be signed by the employ 
of No. 2, the elfect of the document 
being a request for a pass, 6c No. 2 
presented it to the military authorities 
Sc tried to obtain a pass authorising 
him to be out of dooi*s at prohibited 
hours, the K. D. CL reserved for ti»o 
consideration of the 8uprerno Ct. the 
following question : “In the absence 
of any proof of prejudice to any third 
X>ersou beyond a possible prejudice to 
the safety of the general public or 
military forces, can prisoners be con- 
victed of the criiries of forgery Sc utter- 
ing a forged document ? ” : — Held : the 
answer must be In the affirmative. — K. 
V . Blator (1901), 18 S. C. 253 ; 11 
C. T. R. 417.— S. AF. 

11,789 vi. .] — In a prosecution 

for forgery it is not necessary to prove 
actual prejudice suffered by a third 
person, it is sufficient to show that the 
act was of such a nature that in the 
ordinary course of things It was cal- 
culated to pivjudice the rights of such 
person.— B. v. Jaloha, 11903] T. B. 
094.— S. AF. 


11,739 vii. .] — A return which 

l)urported to contain a list of the Chinese 
labourei’s at work on a mine at a cer- 
tn.lu time wiis falsified so as to sliow 
the names of labourers who wore in 
re-alily imlawfully absent. The co. in 
whoso employ the labourers were had 
a statutory right to prosecute any 
labourer unlaw’f iiliy absent from w'ork : 
— Held : the falsification prejudiced 
the rights of the eo. Sc the alteration, 
having been mode with Intent to 
deceive, was a forgery. — R. v. Lin 
Yunn Chen. [19081 T. S. 634.— S. AP. 

11,739 viii. .} — In a prosecution 

for forgery {crimen faltti) it is not neces- 
sary to prove actual prejudice suffered 
b V a third person, it only the act were 
of such a nature that in the ordinary 
course of things it was calculated to 
prejudice such i>erson. Accused forged 
Sc handed to a detective a letter con- 
tuining a charge of miscouduct against 
him wlilch if true would restilt in his 
being dismissed from his employment. 
Accused knew that the charge was 
false. Tlie facts pointed in the con- 
clusion that accused intended to Jn- 
timidate the deteotivo from doing his 
duty : — Held : there was such a 
serious or potential projudioe as would 
bring the case within the ordinary 
definition of falsity. — R. v. Armstrong, 
119171 T. P. D. 145,— S. AF. 

m. By statide .] — The ingredients of 
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to writing (Blaokbubn, J.).— ^ Windsor (1865), 
6 B. & S. 622 ; 6 New Rep. 90 ; 34 L. J. M. C. 163 ; 
1 1 Jur. N. S. 807 ; 122 E. R. 1288 ; avb nom. Ex p. 
Windsor, 12 L.T. 307; 29 J. P.327; 10 Cox, 0.0. 
318; svb nom, R. v, Windsor, 13 W. R. 055. 

11. 747, .]— R. V, Ritson, No. 11,764, post, 

11.748. .]—R. V, Riley, No. 12,130,^ 

By statute.] — Forgery Act, 1913 (c. 27)", s. 1 


Sect. 2. —MAKING OR ALTERING DOCUMENT. 

Sub-sect. 3. — In General. 

11.749. Omission of devise as directed in will.]— 

Combe’s Case (1001), Moor(‘, K. B. 759 ; Noy, 
101 ; 72 E. R. 888. 

Annotations: — Mentd. Ooldio v. Murray (1842), 6 Jur. G08 ; 
Banks v. Goodfellow (1870), L. K. 5 Q. B. 549. 

11.750. Erasure of Indorsement — Banknote.] — 

One with lemon juice takes out a receipt written 
on the inside of a bank noU% but called an indorse- 
ment : — Held : to be rasing an indorsement within 
Bank of England Act, 1097 (c. 20), s. 30. — R. v. 
Bigg (1717), 3 P. Wms. 119 ; 1 Htra. 18 ; 21 E. R. 
1127. 

Annotations .‘—Mentd. Yarborouprh v. Bank of England 
(1812), 10 East, 0; East Jjoiidon Waterw'ork Co. r, 
BaiU y (1827), fi L. .1. O. S. C. P. 175 ; Beverley r. Lincoln 
Gas Lifflit & (Joke Co. (18:i7), 0 Ad. & El. 829 ; Gibson v. 
East India Co. (1839), 5 Biiifir. N. C. 262 ; Doe d. 
Birmingham Canal Co. v. Bold (1847), 11 Q. B. 127. 

11.751. & adding another.] — Discharging 

an indorsement & inserting another may be 
described as altering an indoi‘S(.‘ment. — R. v, 
Birkeit (1813), Russ. & Ry. 251. 

Amudution : — Mentd. K. v. Baskorville, [1916] 2 K. B. 658. 

11.752. Judge’s order on summons .] — Ee 

Jacobs (1874), Times, June 13. 

11.753. Promissory note written over signature.) 
— R. v. Hales (1728), 17 StaUj Tr. 101,209, 227, 
229, 205, 207, 287 ; 1 Barn. K. B. 88, 112 ; 2 
Stra. 810 ; 91 E. R. 01, 78. 

Annotations : — Refd. P’oster r. Mackimion (1869), 17 'W. It. 
1105. Mentd. Itc Riches & Marshall’s Assignment (1864), 
10 L. T. 662 : DLxon v. Farrcr (1886). 17 Q. B. D. 658. 

11.754. Filling in blank cheque.] — Filling in tlie 
body of a blank (die( 4 ue, to wliich a signature Ls 
at tached, is a forg(?ry of the whole. — R. v. Wright, 
Roden & Holcjate (1828), 1 Lew. C. V. 135. 

11.755. — .] — In d(^bt by payee against 

makers of a banker’.s cheque, in which defts. 
plead<jd that they did not mak(‘ tlio cheque*, 
defts.’ signatures were admitted, but it was 
opened for d(jfts. that defts., who were directors 
of a CO. of which pltf. was secretary, kept blank 
clieques, with their signatures to tJiem, in a book, 
& this cheque was one of those filled up by pltf. 
without authority. The judge intimated, that 
this would be a forgery, even though the whole 
sum the che(j^ue was (Irawn for was due to pltf. 

If pltf. took the cheque from the book in blank, 
& tilled it up without autiiority, that is a forgery 
(Wilde, C.J.). — Flower v, 8haw (1848), 2 (]ar. 
& Kir. 703, N. P. 

Filling In space left in Bill of Exchange.] — 

See Bills op Exchange, etc., Vol. VI., p. 383, 

Nos. 2616-2518. 


11,756. Alteration after previous forgery.] — 

Kinder’s Case (1800), 2 East, P. 0. 856. 

11,767. Making false copy of document — By 
adding words.] — If a party makes a copy of a 
receipt, & adds to it other words ; as for example, 
“ in full of all demands,” which words were not in 
the original, it is a forgery, if the copy is offered 
in evidence, on the supposed loss of the original. — 
Uppold V. Leit (1804), 5 Esp. 100, N. P. 

11.758. Alteration of name of banker on note.] — 
If a note be made payable at a countrjr banker’s, 
or at their banker’s in London, substituting another 
place for one of the places named, by introducing 
a piece of paper over the names of the Lonclon 
bankers, containing the names of another banking 
house in Ijondon, it is forgery. — R. v. Treble 
(1810), Rilss. & Ry. 101; 2 l^ach, 1040 ; 2 Taunt. 
328 ; 127 E. R. 1105. 

AnmHation : — Refd. Walter v. Cubley (1833), 4 Tyr. 87. 

11.759. Affixing seal to validate document.] — 

Putting a seal to a genuine signature to a document 
which is invalid without a seal, is a forgery. — 
R. V. Collins (1844), 1 Cox, C. C. 57. 

11.760. Pasting together parts of bill of exchange 
— Torn animo cancellandi.J — The acceptor of an 
accommodation bill of exchange intrusted it to 
the drawer for tlie purpose of getting it discounted, 
& on the latter failing to do so, tore it in half, & 
threw away the pieces in the strec^t. The drawer 
picked them up & put them in his pocket, saydng 
that they would be safer there, & afterwards pasted 
them together, <fc wrongfully negotiated the bill, 
theiH* being nothing in the appearance of the bill 
to excite suspicion : — Semhle : the pasting the 
two portions of the bill together under the above 
circumstances did not amount to forgery. — 
Ingham v. Primrose (1859), 7 C. B. N. 8. 82 ; 
28 L. J. C. P. 291 ; 5 Jur. N. 8. 710 ; 341 E. R. 
745. 

Ammtations : — Distd. Soc. G6n6rale r. Metropolitan Bank 
(1873), 27 L. T. 849. Consd. London Joint Stock Bank 
V. MacMillan & Arthur, [1918] A. G. 777 ; Ex p. Swan 
(1800), 30 L. J. (;. p. 113 ; Swan v. North British Austra- 
lasian Co. (1862), 7 H. & N. 603 ; Foster v. Mackinnon 
(1869), L. K. 4 0. P. 704 ; Arnold v. Cheque Bank, Arnold 
V. City Bank (1876), 1 O. F. D. 578 ; Harvey v. Cane 
(1876). :U L. T. 64 ; Baxendale v. Bennett (1878), 3 
Q. B. D. 525 ; Scholhcld v. Londesboroufrh, [1896] A. O. 
514 ; Nash r. De Freville, |1900] 2 Q. B. 72 ; Smith v. 
r»ro8ser, [1907] 2 K. B. 735. 

11.761. Addition to receipt — Altered effect of 
receipt.] — After a receipt was signed by the person 
giving it, tlie person to whom it was given added 
words above the signature : — Held : it was for 
the jury to say wliether the addition of those 
worcis altered the effect of the receipt. 

Qu. : wliether such addition amounted to a 
forgery. — R. v, Milton (1866), 10 Cox, 0. C. 304. 

Alteration while document incomplete.] — See 
Sect. 4, sub-sect. 1, post. 

Addition of false address.] — See Nos. 13,754, 
11,784, 11,785, 2^ost. 


Sub-sect. 2. — Date. 

11,762, Deed — Ante-dating,] — Amice v. Gilly 
(1448), Y. B. 27 Hen. 0, fo. 3, pi. 21 ; as ciiM in 
3 Co. Inst. 169. 

Annotation : — Refd. R. v. Ritson (1869), 39 L. J. M. C. 10. 


the crime of forgery, as defined by 
Criminal Code Act, 1893, s. 269, are, 
(1) that the doomnont is a false docu- 
ment ; (2) that accused made it know- 
ing It tx) be false ; & (3) that he made 
it with the intention that it should be 
acted upon as genuine. Therefore an 


intent to defraud, although an in- 
gredient of the common law offence 
of forgery, is not an ingredient of the 
statutory offence cimtod by C’rimfnal 
Code Act, 1893, ss. 269 & 271.— R. v. 
Stewart (1908), 27 N. Z. L. R. 682. — 
N.Z. 


PART XXXV. SECT. 2, SUB-SECT. 1. 

n. Mutilation .] — If a document snob 
as a will is mutilated so as to alter 
the position of the parties In the docu- 
ment., forgery is committed. — H.M. 
Advocaito V. FCROAN (1871), 2 Couper, 
30.— SCOT. 
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Sect, 2. — Making or altering document: Suh-sects, 
2 iSc 3. Sect. 3 : Subjects. 1 2.] 

11.763. .] — SAI.WAY V. Wale (1002), 

Moore, K. B. 055 ; 72 E. R. 819. 

Annotation: — Refd. If. v. Ilitson (1869), 39 L. J. M. C. 10. 

11.764. .] — A., by deed bearing date 

May 7, 1868, conveyed on that day certain lands 
to B. in fee. Subsequently, on Apr. 20, 1809, 
0. produced a deed, bearing date Mar. 12, 1808, 
purporting to be a demise of the same land for a 
long term of years, as from Mar. 25, 1808, from 
A. to C. It was found by the jury that the sdleged 
lease was executed after A.’s conveyance to B., 
&; ante-dated for the pui’pose of defrauding B. ; — 
Held : A. & C. were guilty of forgery. — R. v. 
Ritson (1869), L. R. 1 C. C. R. 200 ; 39 L. J. M. C. 

10 ; 21 L. T, 437 ; 34 J. P. 104 ; 18 W. R. 73 ; 

11 Cox, C. C. 352, C. C. R. 

Annotations: — Consd. Be Cooper, Cooper t\ Vesey (1882), 
20 Ch. D. 611 ; R. v. Howse (1912), 107 L. T. 239. Refd. 
R. V. RUey, (1896] 1 Q. 309. Mentd. Cahill v. Cahill 
(1883), 8 App. COH. 420. 

11.765. Bill of exchange.] — R. v. Atkinson, No. 
11,743, ante. 


Sttb-sect. 3. — Amount. 

11 .766. Bill of exchange — Alteration to increased 
amount.] — R. v, Elsworth (1780), 2 East, P. C. 
986. 

11.767. .] — Altering a bill from a lowx‘r 

to a higher sum is forging it ; A a iierson may be 
indicted on 7 Geo. 2, c. 22, for forging such an 
instrument, though the statute has the word alter 
as well as forge. — R. v. Teague (1802), Russ, <fc Ry. 
33 ; 2 East, P. C. 979, C. 0. R. 

11.768. Filling in unauthorised larger sum.] 

— If a person having the blank acceptance of 
another be authorised to write on it a bill of 
exchange for a certain limited amount, he write 
on it a bill of exchange for a larger amount, with 
intent to defraud either the acceptor or any other 
person, this is forgery. 

On an indictment for uttering a forged bill of 
exchange, the judge will hear evidence of all the 
facts which form parts of one continued trans- 
action, relating to the uttering of the bill, & will 
not put prosecutor to elect what particular fact 
he means to rely upon as the uttering, till tlie case 
for the prosecution is closed. — R. v. Hart (1837), 
7 0. P. 652 ; 1 Mood. C. C. 486, C. C. R. 

Annotations: — Folld. R. v. Wilson (1848), 2 Car. & Kir. 

527. Diitd. Be Windsor (1865), 6 R. & 8. 522. Refd. 

Awde V. Dixon (1851), 6 Exch, 869 ; R, v. Richardson 

(1860), 2 F. &:F. 343. 

11.769. Cheque — Filling In signed cheque — 
Beyond authorised sum.] — Where a party receives a 
blank cheque signed, with directions to fill in a cer- 


tain amount & to appropriate the instrument to a 
certain purjiose, & he fraudulently fills in a dilTerent 
amount, & devotes the cheque to otlic^r purposes, 
he commits forgery. — R. v, Bateman (1845), 5 
L. T. O, 8. 23 ; 1 Cox, C. C. 186. 

Annt)tation: — Folld. R. v. Wilson (1848), 2 Car. & Kir. 

627. 

11.770. *.] — Prosecutor having 

signed a blank cheque, authorised prisoner to fill 
it up with a certain sum, who, witli the intention 
of defrauding prosecutor, inserted therein a 
larger sum ; — Held : to be forgery. — R. v, Wilson 
(1848), 2 Oar. & Kir. .527 ; 1 Den. 284; 17 

L. J. M. C. 82 ; 10 L. T. O. 8. 443 ; 2 Cox, 0. 0. 
426 ; 12 J. P. Jo. 08, C. C. R. 

Annotation : — Refd. Awde v. Dixon (1851), 6 Exch. 869. 

11.771. Bank note — Altering figure.] — Altering 
a banker’s one pound note by substituting the 
word ten for the word one ; — Held : to be forgery. 
— R. V. Post (1806), Russ. &; Ry. 101, C. C. R. 

11.772. Receipt-Increase of amount pald.]—If 
a high constable issue his precept for the payment 
of a county rate amounting to £3 5s. 9d. & having 
received tlie money, write a receipt at the bottom 
of the paper, “ Received the above rate, .1. P.” 

after that the sum £3 5s. 9d. in the preceirt* be 
fraudulently altered to £‘.i 1 5s, Vd. iliis is a 
forgery of a rt'ceipt within Forgery Act, 1830 
(c. 06), s. 10. — R. r. VAUfJUAN (1838), 8 C. & P. 
276, 

11.773. Insertion of larger sum than paid.] — 

A station-master employed by a railway company 
to pay the carrier who delivered A collected 
parcels told t/lie carrier falsely that the company 
would not ])ay liim for delivery. The carrier 
acquiesced. After this the carrier’s account for 
collecting goods was made out & paid by tlie 
station-master, A the carrier wrotti on it “ i*e- 
ceived,” A signed his name. Th(i station -mast('r 
then on the face of tlie account added an account 
purporting to be the carrier’s account for delivery, 
&; fixed a receipt stamp on the pap<;*r under the 
signature, & wrote on the face of the stamp ilio 
amount in figures of the sum of the account charged 
for collecting & delivery : — Held : prisoner was 
guilt V of forging the receipt-. — R. Griffiths 

(1858), Dears. A B. 548 ; 27 T.. J. M. G. 205 ; 31 
L. T. O. 8. 121 ; 22 J. P. 288 ; 4 .lur. N. 8. 442 ; 
6 W. R. 472 ; 7 Cox, C. C. 501, C. C. It. 

11.774. Alteration on payment of further 

sum — After authority to receive withdrawn.]— 
l^risoner was a collector of rates for a corpn. 
While in this service he received cash from prose- 
cutor on account of a rate, for which he gave a 
receipt. After he had left the service he called 
on prosecutor for the balance, which was paid, 
& for a i*eceipt prisoner altered the figuras of the 
former receipt, which then appeared as a receipt 
for the entire rate duo : — Held : not a forgery, — 
R. V. Sargent (1865), 10 Cox, C. C. 161. 


PART XXXV. SECT. 2, SUB-SECT. 2. 

11,766 i. Bill of exchange. ] — A dat^ is 
not a material part of a bill of exchange. 
A document may be described In an 
information for forgery oh a “ bill of 
Exchange,” although it is undated. — 
R. V. Gurnett (1868), 5 W. W. & 
A’B. 28.— AUS. 

o. Promissory note.] — A promissory 
note had been drawn by prisoner, 
payable two months after date to the 
order of S., &; afterwards indorsed by 
H., & prisoner then altered the note 
from two to tlu^ months, & discounted 
it at a bank. It was objected that the 
forgery was a forgery of a forged in- 


dorsement, the note having been made 
by himself, & that there was no legal 
evidence of an intent to defraud : — 
Held : the altering the note while in 
his possession after it was indorsed was 
a forgery of a note. & not of an indorse- 
ment ; & the passing of the note to the 
third party, who was thereby de- 
frauded, was sufficient evidence of an 
intent to defraud. — R. v. CTiAia (1858), 
7 C. P. 239.— CAN. 


PART XXXV. SECT. 2, SUB-SECT. 3. 

p. Cheque — Altering figure.] — Alter- 
ing He falsifying a genuine bank 


cheque for liO into one for £60, by 
adding ” 0 ” to the figure ” 6,” & the 
letters ” ty ” to tho word ” six,” 
amounts in law t(> forgery. — U.M, 
Advocate v. Maxx (1877). 3 (/ouper, 
370 ; 14 Sc. L. R. 276.— SCOT. 

11,771 I. Banknote — Altering flffnre.) 
— The alteration of a 62 Dominion 
note to one of the dononiination of 
620, such alt-eratlon consisting In tho 
addition of a cypher after ttie figure 
two, wherever that figure ocx3urrod in 
the margin of tho note : — Held : 
forgery, & prisoner was rightly con- 
victed therefor. — R. Bail (1884), 7 
O. R. 228.— CAN, 



Part XXXV.— Forgery. 


1045 


Sect. 3.— SIGNATURE. 

Sub-sect. 1. — In General. 

11.775. One sigpnature false — Others genuine.] — 

R. V, Barber, No. 11,934, post 

11.776. Forgery of signature — Equal to forgery of 
whole document.] — A dividend warrant of a rail- 
way CO. signed by the secretary & addressed to a 
banker, required the latter to pay the amount 
named in the warrant to a certain shareholder 
or order, &> to charge the same to the co.’s revenue 
account. It was stated on the wari'ant that the 
shareholder’s name must be indorsed at the back, 
& it was proved that t-he banker would not pay 
the nioney even to the shareholder himself without 
such indorsement. Piisoner uttered this dividend 
warrant knowing that the indorsement of the 
shareholder’s thereon was a forgery : — Held : 
Ihe forgery of the signature of the shareholder 
was a forgery of the entire document. — R. v. 
Autey (1857), Deal's. & B. 294 ; 2(5 L. J. M. O. 
190 ; 29 L. T. O. S. 2(37 ; 21 J. P. 454 ; 3 Jur. 
N. 8. 697 ; 5 W. R. 737 ; 7 Cox, 0. C. 329, C. 0. R. 

11.777. Alteration of signature on spent cheque 
by drawer.] — The drawer of a cheque on a bank 
which was duly honoured, & returned to liim, by 
the bank, afterwards altered liis signature in order 
to give it the appearance of forgery, <fc t/O defraud 
the bank A cause the payee of the cheque to be 
charged with forgery : — Held : tliis alteration did 
not constitute a forgery. — Brittain v. Bank of 
London (1863), 3 F. A F. 465 ; 2 New Rep. 24 ; 
8 L. T. 382 ; 11 W. R, 569. 


Sub-sect. 2. — In Name op Existino 1’erson. 

See^ nou\ Forgery Act, 1913, c. 27. 

11.778. General rule.] — Wheiv a bill purported 
to be accepted by “ 8., Market Place, B.” : ~ Held : 
on an indictment for the forgery of the acceptance, 
the result of inquiries made at B. by prosecutor, 
who was not acquainted with the place, was 
evidence for the jury, (hough neither. the best nor 
the usual evidence given to prove the non-existence 
of a party whose name is used. 

If the signatures ai-e those of poi-sons actually 
in existence, tliough the bill may b(^ false & 
fi-audulent, still it cannot be said to be forged 
(Parke, J.).— R. v. Kino (1832), 5 C. & P. 123. 
Aiuwtatum : — CoDSd. R. v. Branuan (1834), 6 C. & P. 326, 

11.779. Wrong Christian name — Of supposed 


testator.] — Signing a wrong Christian name of the 
person whose wiD a false instrument purports to 
bo is a forgery. — R. v, Fitzgerald & Lee (1741), 

1 Leach, 20, 0. C. R. 

Annotation : — Mentd. R. v, Rhodes (1742), 1 Leach, 24. 

11.780. Mark made in name of another.] — To 

make a mark in the name of another person with 
intent to defraud the person whose name is assumed 
is forgery. 

If a person give a note entirely as his own, his 
subscribing it by a fictitious name will not make it 
a forgery, the credit being there wholly given to 
himself, without any regard to the name or without 
any relation to a tliird person (per Cur.). — R. v. 
Dunn (1765), 1 Leach, 57, C. C. R. 

Annotation : — FoUd. R. v. Martin (1879), 5 Q. B. D. 34. 

11.781. Personation of indorser.] — It is not 

forgery to pass for the person whose indorsement 
is on a bill, & thereby to obtain credit in the name 
of another.^ — R. v, Hevey (1782), 1 Leach, 229 ; 

2 East, P. 0. 856. 

11.782. By person of same name.] — If a bill of 

exchange, payable to A. or order, get into the 
hands of another person of the same name as the 
payee, & such person, knowing that he was not the 
real person in whose favour it was drawn, indorse 
it, he is guilty of a forgery. — Mead v. Young 
(1790), 4 Teim Rep. 28 ; 100 E. R. 876. 

Amwtation^ :~-Retd. K. v. White (1847), 2 Cox, C. C. 210 ; 
R. r. Roberts (1857). 7 Cox, C. C. 422 ; Bank of England 
V. Vai?liano, [1891] A. C. 107. Mentd. Bulkelcy v. Butler 
(1824), 2 B. &C. 434. 

11.783. ~ — .] — R. V , Parkes & Brown, No. 
11,742, ante, 

11.784. Genuine name — False address added.] — 

A bill was addressed to B., baize manufacturer, 
R, Prisoner uttered this bill with an acceptance 
thereon made by B., who did not live at R., & 
was not a baize manufacturer : — Held : the 
adopting a false description & addition where a 
false name was not assumed, & whei'e there was 
no person answering the description or addition, 
wa.s not a forgery. — R. v. Webb (1819), 3 Brod. 
& Bing. 228 ; Russ. & Ry. 405 ; 129 E. R. 1271, 
C. C. R. 

Annotaiioiw : — Consd. R. v. Bleukinsop (1848), 17 L. J. M. C. 
62. Refd. R. V. White (1847), 2 Cox, C. C. 210. 

11.785. .] — After an acceptance in 

blank, the drawer of a bill of exchange, wMst the 
same was in the course of completion, wrote in 
the corner of the bill the drawee’s name, with a 
false address, with the intent of making the 
acceptance appear to be that of a ditlerent existing 


PART XXXV. SECT. 3, SUB-SECT. 2. 

11,778 1. General rule .] — In order to 
completo tlie ollonco of foi^rery, the 
Hieruature need not be an exact fac- 
simile of that of tbo person represented, 
& a filiglit variance, if not such as 
would In the circnunstances put a 
noi'flou on inquiry, will not sullice to 
hike such a foi-gcry out of the dotluition 
of ihe olTcncc when applied to the 
falsely putting the name of an existing 
person to an instrument, witliout 
authority, for the purpose of fraud. — 
R. V, Mauonky (1854), 6 Cox, C. C. 
477.— -IR. 

q. Wrong Christian name,] — The 
crime of forgery Is eommitled by the 
use of a false (Jhrlstian name, if ibat 
be used with the intern tion to mislead. — 
H.M, Advocaitc V. Menziks (1849), 
J. Bhaw, Just. 163. — ^SCOT. 

11,780 i. Mark made in naine. of 
another,]— O* L. W'as indicted for person- 
ating Daniel Cronin, & thereby ob(.aln- 
Ing one pound, with intent to defraud 


said Daniel Cronin. It w as proved that 
C. L. roprosented himself to be Daniel 
Cronin, & signed a receipt for the 

his 

money thus : Daniel -f Oouon, & 

mark 

thereby obtained the money : — Held : 
this did not amount to a forgery. Sc 
the oifciieo was well laid in the in- 
dictment as a misdemeanour. — R. r. 
Loi’Dell (1841), 2 Leg. Rop. 203. — IR. 

11,780 ii. .1 — The fabrication of 

a let t er demanding money purporting to 
be from A. M. to A. M.^s sister & sut)- 
Kcribed “ yonrs A. M. signed for me I 
cannot : — Held : foigery. — H.M. Ad- 
vocATK a. Taylor (1863), 1 Irv. 230 ; 
26 Sc. Jur. 403 ; 2 Stuart, 390.— SCOT. 

11,780 iii. .] — A panel who ad- 

Idbited to a begging letter the sub- 
scription by mark of the person by 
whom It purported to be written : — 
Held. : to bo relevantly charged with 
forgery. — H.M. Advocate v. M’Milian 
(1859), 3 Irv. 317 ; 31 Sc, Jur. 175.— 
SCOT. 


11,781 i. Personation of indorser ,] — 
The procuring a party to personate 
another & forge his name is forgery. 
— H.M. Advocate v, M'Kinlay & 
M'Donald (1836), 1 Swln. 304.— SCOT. 

r. One. brother signing name of 
another .] — Prisoner was charged with 
forging a cheque. He came to a stoie- 
koijper & signed a cheque in his pre- 
sence in the name of J. P. w’^hich was 
risoner’s brother’s name. The store- 
eepor gave him goods Sc the balance 
of the amount represented by cheque 
in cash. The storekeeper knew prisoner 
was one of the P. family & knew the 
history of both. The jury found 
prisoner guilty : — Held : prisoner was 
rightly convicted. — ^R. v. Parkinson 
(1896), 22 V. L. R. 73.— AUS. 

8. Alleging authority to Hgn.] — P. 
w^as superintendent of an almshouse. 
Parties supplying provisions, etc., for 
the use of the charity were paid by 
warrants duly prepared & si^ed by 
the proper omcers thereof. Three 
such warrants for the payment of 



1046 


Criminal Law and Procedure. 


Sect, 3, — Signature : Svb-sects, 2, 3 4.] 

person : — Held : this was a forgery by the drawer. 
— R. V. Blenkinsop (1848), 2 Car. & Kir. 631 ; 
1 Den. 276 ; 17 L. J. M. 0. 62 ; 10 L. T. O. S. 
421 ; 12 J. P. 279 ; 2 Cox, C. C. 420, C. C. R. 

Awwiationa : — Consd. R. v. Epps (1864), 4 F. & F. 81. Befd. 
R. V. Mahony (1864), 6 Cox, C. C. 487. 

11.786. .] — R. V. Epps, No. 11,745, ante. 

11.787. Procuring genuine signature — To altered 
document.] — It is not forgery fraudulently to 
procui'e a party’s signature to a document, the 
contents oi which have been altered without 
liis knowledge. — R. v, Chadwick (1844), 2 Mood. 
& R. 545. 

11.788. Valid cheque — Indorsement in another’s 
name to get it cashed.] — Forging & uttering an 
indorsement on a cheque with a view to get it 
cashed by the credit of the name : — Held : to 
support a conviction for forgery, even though the 
cheque was valid. — R. v. Wahdell (1862), 3 
F. & F. 82. 


Sub-sect 3. — In Name of Fictitious Person. 

See, now. Forgery Act, 1913 (c. 27). 

11.789. General rule.] — It is felony to forge the 
name of a person although such pci’son never 
existed. — R. v. Boixand (1772), 1 Leach, 83, 

C. C. R. 

Annotations: — Reid. R. v. Coogan (1787), 1 Leach, 449 ; 
Gibson v. Mlnct (1791), 1 Hy. Bl. 569; It. Parkes Sc 
Brown (1796), 2 Leach, 775 ; R. v. WiiiterbottxiTn (1844), 
2 Oar. & Kir. 37 ; R, v. Wliite (1847), 2 Cox, O. C. 210. 

11.790. Power of attorney.] — R. v, Lewis (1754), 
Fost. 116. 

11.791. Draft on banker.] — A forged draft on a 
banker is an order for the payment of money 
within 7 Geo. 2, c. 22, although the person whoso 
name is forged never kept cash at, or was known 
to, the banker. — R. v. Locketi’ (1774), 1 Leach, 
94 ; 2 East, P. C. 940. 

Annotations: — Apld. K. v. Taft (1777), 1 Loach, 172. Reid. 
11. V. Marshall (1804), Ruhs. & Ry. 75 ; R. v. Carter (1845), 
1 Den. 65. 

11.792. .] — R. V , Parkes & Brown, No. 

11,742, ante. 

11.793. Bill of exchange — Indorsement.] — R. v. 

Wilkes (1767), 1 Hy. Bl. 588, n ; 2 East, P. C. 
957 ; 126 E. R. 337. 

Annotation : — Reid. Gibson v. Minet (1791), 1 Hy. Dl. 569. 

11.794. .] — To indorse a bill in a 

fictitious name is forgery, although the money 
might have been as well obtained by indorsing 
it in the real name of the person who uttered it. — 


B. V. Taft (1777), 1 Leach, 172 ; 2 East, P. 0. 
959. 

Annotations : — Refd. Gibson v. Minet (1791), 1 Hy. Bl. 
669 ; R. V. Parkes & Brown (1796). 2 Leach, 775 ; R. v. 
Marshall (1804), Russ. & Ry. 75. 

11.795. .] — Indorsing a bill, in a ficti- 

tious name, is a forgery, if the fictitious name was 
used in order to defraud. — R. v. Marshall (1804), 
Russ. & Ry. 75, 0. C. R. 

11.796. .] — R. V, Taylor, No. 11,740, 

ante, 

11.797. No Intent to defraud.]— Where 

a bill with a blank acceptance, was di*awn & 
indorsed by R., in the fictitious name of W. : — 
Held : in the absence of evidence, that the drawer 
passed himself oil, for a different person of the 
name of W., or of any intention to defraud any 
other person, it was not a forgery, & the bill was 
not void. — S chultz v, Astlby (1836), 2 Bing. 
N. 0. 544 ; 1 Hodg. 425 ; 2 Scott, 815 ; 5 L. J. 0. P. 
130 ; 132 E. R. 212. 

Annotations: — Mentd. Mountagruo v. Perkins (1853), 17 
Jur. 557 ; StoessiKer v. S. E. Ry. (1854), 3 E. & B. 549 ; 
lie North British Australasian Co., Kx p. Swan (1859), 

7 C. B. N. S. 400 ; Tayler v. Great Indian Peninsular Ry. 
(1859), 28 L. J. C'h. 285 ; Swan v. North Brltlsli Aus- 
tralasian Co. (1862), 7 H. & N. 603 ; Harvey v. (^ano 
(1876), 34 L. T. 64 ; Baxendalc v. Bennett (1878), 3 
Q. B. D. 525 ; London & South Western Bank v, Wont- 
worth (1880), 5 Ex. D. 96 ; Nash v. De Frcville, [lOOOJ 
2 Q. B. 72. 

11.798. Drawer.] — R. Mitchell (1844), 

1 Den. 282, n. 

Annotation : — Refd. R. v. Mahony (1854), 6 Cox, C. C. 487. 

11.799. Fictitious firm.]— Writing the ac- 

ceptance of an existing person to a bill of exchange 
without authority, or the name of a firm or person 
nonexisting in acceptance of a bill, with intent 
to defraud, is forgery ; & if a pereon write an 
acceptance in his own name to represent a fictitious 
firm, with intent to defraud, it is a forged ac- 
ceptance ; for if an acceptance represent a 
fictitious firm, it is I he same as if it represented a 
fictitious person. — R. v. Rogers (1838), 8 C. & P. 
629. 

11.800. .] — Piisoner was indicted for 

forging an endorsement to a bank post biU, payable 
to J. P. & Son. It was proved that the bill was 
intended for John P. & Son, & that prisoner, who 
carried on business imder the style of J. P. & Co., 
had obtained possession of it by representing 
himself as John P., & that he subsequently 
endorsed it in the name of Jas. P. & Son, a fictitious 
firm ; — Held : it was a question for the jury 
whether, under all the circumstances of the case, 
he had put that fictitious name on the bill for the 
purpose of defrauding any of the persons mentioned 
in the indictment, & in the event of the jury 


persons or firms were in the hands of 
vV , ihe secretary of the almshouse, 
to be delivered to them on their 
respectively signing: the stub or counter- 
foil of the warrants. P., who was well 
known to the secretary, applied to liim 
for these warrants, stating that he had 
authority from the several parties to 
sign for them, which he did accord- 
ingly, & W, handed over to him the 
worrante, which were subsequently 
cashed : — Held : the acts amounted 
to the crime of forgery.— I^iiTS 
(1883), 8 A. R. 77.— CAN. 

t. Personation of signatory to deed.] 
— F. executed a waiTanty deed by 
way of mtge., &, instead of Ids 
wife who was Jiving & entitJed to a 
dower interest in the lands dealt with, 
had E. G. F. described as his wife, & 
she executed said deed to enable F. to 
convey : — Held : such act on the part 
of E. O. F. constituted forgery. — He 


FoiiD & Fhxhy (1916), 34 W. L. R. 
9]2.~CAN. 

a. Signing eerti/icaic for possession 
of arms — In name of another. >— A 
person lawfully entitled to possess arms 
& ammunition signing the presoriliod 
certificate of purchase of the same in 
the name of another with an address 
not his own & thereby deceiving the 
gunsmith & the Govt. & defeating the 
object of the .certificate, commits 
forgery ; his act having been “ fraudu- 
lently ” done it not ** dishonestly.*' — 
CAU8LEY V, R. (1915), I. L. K. 43 Calc. 
421.— IND. 

PART XXXV. SECT, 3, SUB-SECT. 3. 

11,793 i. Hill of exchange — Indorse- 
ment. J — A party had used to a veiy small 
extent the firm ** J, Stevenson & Co.," 
In Glasgow, where he had attempts 
to carry on business ; he was not In 
business anywhere else ; he fraudulently 


adhibited the signature “ J. Stevenson 
Sc Co." as acceptors to a bill for £200 
dated at Manchester in order that the 
bill might be used Sc uttercwl as a bill 
accepted by a Manchester firm, & the 
bill was so used Sc uttered ; there was 
no such Manchester firm : — Held : a 
forgery. — H.M. Advocate v. Hall, 
Howie & Stevenson (1849), J. Shaw. 
Just. 254.— SOOT. 

b. Banker* 8 receipt.] — I’rlsoner was 
cashier in the Registrar-General's 
office, was charged with forging a 
receipt. It was prisoner's duty to pay 
daily Into the nank the moneys re- 
ceived In the office, Sc a deposit book 
was kept showing the amounts paid 
in & purporting to be receipted by the 
bank teller. This book was signed by 
risonor with a fictitious name, there 
eing no such person in the bank. It 
was proved bv the bank deposit slip 
that prisoner nad paid in less amount 
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being of that opinion, prisoner might be convicted 
of forging the endorsement, although it did not 
correspond with the name in the body of the bill. — 
B. V. Pabke (1843), 1 L. T. O. S. 576 ; 1 Cox, 
0. 0. 4. 

11.801. Effect of credit given to subscriber — 
Without regard to fictitious name.] — B. v, Dunn, 
No. 11,780, 

11.802. .] — B. V, Sheppard (1782), 1 

Leach, 226 ; 2 East, P. O. 944, 0. 0. B. 

11.803. .] — Prisoner, B. M., in payment 

for a pony & cart purchased by him from prose- 
cutor, drew a cheque in the name of W. M. in the 
pr^ence of prosecutor upon a bank at which 
prisoner had no account, & gave it to prosecutor 
as his own cheque drawn in his own name. At the 
time he drew the cheque prisoner knew that 
it would be, as in fact it was, dishonoured. Prose- 
cutor received the cheque in the belief that it was 
drawn in prisoner’s own name : — Held : prisoner 
was not guilty of the offence of forgery. — R. v. 
Martin (1870), 5 Q. B, D. 31 ; 49 L. J. M. O. 
11 ; 41 L. T. 531 ; 44 3. P. 74 ; 28 W. K. 232 ; 
14 Cox, C. C. 375, C. C. R. 

Annotation : — Distd. R. v. Homer (1910), 74 J. 1*. 216. 

11.804. Evidence that person is fictitious — Suffi- 
ciency of.] — R. V. Downes (1789), 2 East, P. C. 
997 ; 1 Leach, 334, n. 

11.805. .] — Prisoner having promised 

in payment for some goods an acceptance by a 
London banker, gave a bill addressed to, & 
pi^orting to be accepted by, W. & Co,, No. 3, 
Birc,hin-lane, London ; it was proved that W., 
B. & Co. of No, 20, Birchin-lane, had not accepted 
the bill, & that no other bankers of the name of 
W. & Co. were known in London, but no evidence 
was adduced to show that W. & Co. of No. 3, 
Birohin-lane, had not accepted the bill : — Held : 
there was no forgery proved agaiiLst prisoner. — 
B. V, Watts (1821), 3 Brod. & Bing. 197 ; 9 
Price, 620 ; Buss. & By. 436 ; 6 Moore, C. P. 442 ; 
129 E. B. 1258, Ex. Ch. 

Annotation : — Reid. R. v, Malioiiy (1854), 6 Cox, C. C. 487. 

11.806. Burden ol proof.] — Proof 

that prisoner, on uttering a note, represented the 
maker as living at a particular place & in a par- 
ticular line of business, with evidence that it is 
not that person’s note is sufficient to prove it a 
forgery, especially if prisoner be the payee of the 
note. Proof that thei*e is another person of that 
name, in a different line of business, will not make 
it necessary for prosecutor to show it was not that 
person’s note. Such burden lies on prisoner in 
such a case. — B. v. Hampton (1830), 1 Mood. C. C. 
266, C. C. B. 

11.807. .] — On an indictment for for- 

ging a cheque, puiporting to be drawn by A. upon 


L. & Co., proof that no person named A. kee^ an 
account with or has any right to draw on L. & Co. 
is primd facie evidence that A. is a fictitious 
person. — R. v, Backleb (1831), 6 C. & P. 118. 

11.808. .] — B. V. King, No. 11,778, 

ante, 

11.809. .] — On an indictment for utter- 

ing a forged cheque in the name of W., on C., 
G., & Co., who were army agents & bankers, it 
was proved by a clerk that he did not know of 
any customer named W., & that ho had been told 
by the other clerks that there was not any such 
customer in the banking department ; — Held : 
this was sufficient proof , on the part of the prose* 
cution, to call upon prisoner to show that there 
was in fact such a person as W. having an account 
with C., G., & Co., & in the absence of such proof, 
was sufficient by itself for the consideration of the 
jury. — R. V, Brannan (1834), 6 C. & P. 326. 

11.810. .] — Upon an indictment for 

the forgery of a cheque dated at K., & purporting 
to bo drawn by H., it was proved that no H. lived 
at K. who woiild be likely to keep an account with 
a banker : — Held : this was evidence to go to the 
jury Uiat H. was a fictitious person. — B. v. 
Ashby (1860), 2 F. & F. 560. 

11.811. .] — Prisoners were indicted for 

forging a bill of exchange. The bill purported to 
be accepted by 8., &> was directed to S., a draper, 
at B. The direction was in the handwriting of 
prisoner, W., but the acceptance was not. S., a 
draper at B., proved that the acceptance was not 
his, & that he could not discover that there was 
any other S., a draper, at B. Letters were 
produced from W. to D., in which the former 
requested the latter to get him blank bfils signed 
by men of straw : — Held : there was evidence for 
the jury that the name, S., in the acceptance, was 
fictitious, & that the acceptance was not the 
gentune acceptance of a man of straw signing his 
real name. — B. v, Wihte & Davis (1861), 2 F. & F. 
554. 


SuB-sEcrr. 4 . — In Assumed Na]ME. 

Sec^ 7iow, Forgery Act, 1913 (c. 27). 

11.812. Resumption of own name — After long 
disuse — Fraudulent intent.] — A pei-son who has for 
many years been known by a name which was not 
his own, & afterwards assumes his real name, & in 
that name draws a bill of exchange is not guilty 
of forgery though the bill was drawn for the 
purposes of fraud. — B. v, Aickx.es (1787), 1 Leach, 
438, C. 0. B. 

Annotations : — Refd. R. V. Marshall (1804), Russ. & Ry. 75. 

Mentd. Salte r. Thomas (1802), 3 Boe. & P. 188. 

11.813. Name assumed for fraudulent purpose.] 


than that shown in tho book, which 
was tho oorroot amount rooelved in the 
office. To prove that the deticienev 
was not accidental, a number of bank 
slips & similar forged receipts in the 
book were put in evidence, showing 
deflclout amounts paid into the bank 
on the days immediately before & 
after the date of tho forgery charged ; — 
Held : the evidence was rightly ad- 
mitted, & the signing ol a tiotltlons 
name was sufficient to support the 
indictment.— R. v, Hiddilston (1889), 
10 N. S. W. L. R. 280.— AUS. 

0. Promissory note,] — Forgery of 
an instrument purporting to be a 
promissory note may be committed 
whether the name signed to It is that 
of an existing, or a fictitious person ; 


provided tho name is assumed for a 
fraudulent purpose. — Hx p, Capby 
(1880, 26 N. B. R. 452.— CAN. 

d. Money orders — Fictitious firtn,) 
— Accused was allied by the prose- 
cution to have advertised that a work 
on English idioms by Robert S. Wilson, 
M.A., w'as ready, stating that the 
price was Rs.2.4.0, & that intending 
purchasers might remit it by money 
order to Robert S. Wilson, Comicil 
House Street, Calcutta ; to have then 
requested tho postal authorities at 
Calcutta, by a letter signed Robert S, 
Wilson, to have tho money orders 
re-directed to him os above at Rajam : 
to have similarly requested the Post 
Master at Raj am to pay tho money 
orders to his clerk, Seshagirl Eau ; to 


have subsequently received the value 
of money orders made out in favoui* of 
Robert S. Wilson from the Post Master 
at Raj am, signing receipt as Soshagiri 
Ran ; Robert S. Wilson & Seshagiri 
Rau wore alleged to bo fictitious per- 
sons, & it was also alleged that oocused 
had no book on English idioms, ready 
t-o be despatched to purchasers ; — 
Held : tt)e above allegations sup- 
ported charges of cheating & forgery. — 
K. V. Pera Raju (1889) I. L. R. 13 
Mad. 27.— IND. 

PART XXXV. SECT. 8, SUB-SECT. 4. 

11,813 i. NameossuTnedforfraudiUent 
purpose.}— Prisoner, using an assumed 
name, represented himswf to a shop- 
keeper to be a traveller lor a wholescde 
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Sect, 3, — Sigfiature : Svh-sects, 4 (£: 5. Sect, 4 : 

Stih-se cU l.J 

— R. V, Hadfieu) (1803), Evan’s Collection of 
Statutes, VoL VI., 93. 

11.814. Real name would have been 

accepted.] — Where the name made use of by 
prisoner in the forged instrument was assumed by 
him with the intention of defrauding prosecutor : — 
Held : a conviction for forgery was right though 
prisoner’s real name would have carried with it 
as much credit as the assumed name. — R. v. 
Whiley (1805), Russ. & Ry. 90. 

11.815. .] — Signing a bill, etc., in an 

assumed name is a forgery, if the name w^ 
assumed to defraud the person to whom such bill 
is given, though such person would equally have 
taken the bill had prisoner used his real name. — 
R. V, Francis (1811), Russ. & Ry. 209, C. C. R. 

.] — See, also, No. 11,795, an/e. 

11.816. -.] — To support a charge of forgery 
by accepting a bill in a fictitious name, there must 
be satisfactory evidence that it is not prisoner’s real 
name, &> that it- was assumed for the puri)ose of 
fraud in that instance. — R. v, Bontien (1813), 
Russ. & Ry. 260, C. C. R. 

JnnotcUion : — Folld. Tl. r. Peacock (1814), Rush. & Ry. 278. 

11.817. .] — Forging in a false name, assumed 

for concealment, with a view to a fraud, of which 
the forgery is part, is sufficient to constitute the 
offence. — R. v. Peacock (1814), Russ. <& Ry. 278, 

0. C. R. 

11.818. .] — If a person assumed a fictitious 

name for purposes of fraud, & in such name 
accepts a bill of exchange, it is forgery. — R. v, 
SouTUCOMB (1848), 12 J. P. 664. 

11.819. .] — Prisoner, whose real name was 

G., assumed & used for some time the name of W. 
In that name he hired a house, representing 
himself as the son of G. W., who was well known 
to prosecutor, & in that name he drew two bills 
of exchange, wliich he gave to prosecutor : — Held : 
as prisoner assumed to draw the bills as the son of 
G. W., it was a forgery. — R. v, Wentworth (1849), 
14 J. P. 243. 

11.820. .] — WTiere prisoner had fraudulently 

used the name of another person for the purj)oses 
of his trade, & had afterwards accepted a bill in 
that name ; — Held : he could not be convicted 
of forgery, unless, when he first assumed the 
fictitious name, he contemplated the making of 
that specific bill. — R. v. Whyte (1851), 15 J. P. 
405 ; 5 Cox, C. O. 290. 

Annotation : — Distd. R. v. Horner (1910), 74 J. 1*. 21G. 


Sub-sect. 5. — Authority to Sign. 

See, now. Forgery Act, 1913 (c. 27). 

11.821. Joint authority to draw on bank — Cheque 
signed by one oniy.] — If a banker, authorised to 
pay a sum of money to three persons in particular, 
& to them only, pays it to one of them & to two 
strangers, who personate the other two, his 
liability continues, & the false instrument upon 
which the money was obtained, may be charged 
to have been made with intent to defraud them. — 
R. V. Dixon (1833), 2 Lew. C. C. 178. 

11.822. Bond fide belief of authority to sign.] — If 
A. put the name of B. on a bill of exchange as 
acceptor, without B.’s authority, expecting to bo 


able to meet it when due, or expecting B. will 
overlook it, it is forgery ; but if A. either had 
authority from B., or, from the course of 
their dealings, bond fide considered he had such 
authority, it is not forgery. — R. v. Forbes (1835), 

7 C. &; P. 224. 

11.823. .] — If a person have the authority 

of another to write the name of that other to an 
acceptance, it is no forgery ; neither is it if he had 
no such authority, piuvided that, by the facts 
proved, it is made out that he had fair groimd for 
considering that he had such authority, & did so 
consider, wrote the acceptance, not meaning to 
defraud or injure any one. — R. v. Parish (1837), 

8 C. & P. 94. 

11.824. .] — If a party had i*easonable ground 

for believing, from the acts of another party, that 
he had authority to accejit bills in the name of 
such party, &, acting upon that impression, was 
to accept a bill in that party’s name, tliis would 
not be forgery ; & the fact, that, on three or four 
previous occasions, when he had drawn bills in 
that way, the party whose name was used had 
paid, even without remark or remonstrance, 
would afford fair ground for the belief that he had 
such authority. — R. v. Beard (1837), 8 C. & P. 143. 

Annotations : — Mentd. Chapman v. Milvaiii (1850), 5 Exch. 

61 ; R. V. Pritxjhard (1861), 30 L. J. M. C. 169. 

11.825. By Innocent agent.] — If A., by 

letter, dc^sire B., an innocent agent, to write the 
name of “ S.” to a receipt of a jjost office order, 
the innocent agent do it, believing that he is 
authorised to do it, A. is a principal in this forgery, 
&; it makes no difference that by the letter A. says 
to B. that lie is “ at liberty ” to sign the name of 
S. & does not in exj^ress words direct liim to do so. 

But if A., before the date of the letter sent to 
B., received by post a letter of an earlier date 
purporting to have come from 8. & bearing post- 
marks of earlier date, from which it may be in- 
ferred that he was authorised to make use of the 
name of 8. counsel of A. on his triiil for the forgery, 
is entitled to .state the contents of that letter, 
to give it in evidence, with a view of shoeing that 
A. bond fide believed that he had the authority 
of 8. for directing B. to sign the name of 8. to the 
receipt. — R. v, Clifford (1845), 2 Car. & Kir. 202. 

11.826. .] — R. p. Painter & Davis, 

No. 1 1,894, post. 

11.827. Attestation of voting papers.] — 

Defts., who took an active part on behalf of some 
of the candidates for membeiship of a local board 
of health, went to the houses of voters who were 
marksmen, to assist in filling up the voting 
paiiers, & having obtained the express or implied 
consent of voters or members of their families, 
filled up the papers with the proper names 4 & 
marks of the voters, & put their own names as 
attesting witnesses, without obtaining the actual 
signatures or marks of the parties themselves, as 
required by Board of Health Act, 1848 (c. 63), 
s. 25 : — Held : tliis did not constitute the offence 
of forgery at common law. — R. v. Hartshorn 
(1853), 6 Cox, C. 0. 395. 

11.828. Intimation of intention to sign — No 

reply by person whose name used.] — A letter from 
prisoner to prosecutor left unanswered : — Held : 
sufficient to warrant the jmy in presuming a 
bond fide belief in an implied authority. — R. v, 
Beardsall (1859), 1 F. & F. 529. 

11.829. General authority to sign.]— Prisoner 


firm, & after groliig tlirouffh the form a draft drawn by him in his assumed Held : this was forfirory . — Re Lazier 

of taking an order for goods, obtained name on this Arm, & this draft was (1899), 30 O. R. 419 ; 26 A. R. 260, — 

the indorsement of the shopkeeper to tlien cashed by him at a bank : — GAN* 
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was a clerk whose duty it was to receive money, 
on account of his employers, to pay wages & other 
claims out of it, & to I'emit the balance to their 
accoimt at the bank. He had also authority, 
when the cash in hand was insufficient, to draw 
cheques, & in doing this prisoner, with the sanction 
of the employers, did not always draw in favour 
of a particular creditor for the exact amount due 
to him, but drew in his own favour for such amount 
as he thought proper. On one occasion prisoner 
drew a cheque, which he entered & took credit for 
as having been paid to a creditor of his employers, 
but which he, in fact, applied to his own purposes : 
— Held : prisoner, on this evidence, could not be 
convicted of forgery ; inasmuch as, having a 
general authority to draw cheques, lie did not 
necessarily exceed his authority when he drew the 
cheque ; & the criminal act, if any, was the sub- 
sequent appropriation of it. — R. v , Richardson 
(1860), 2 F. & F. 313. 

Annotations : — Mentd. H. v. Balls (1871), L. U. 1 C. C. II. 

:128 ; R. V. Francis (1874), L. R. 2 C. C. R. 128 ; R. v. 

Stephens (1888), 58 L. T. 770 ; R. v. Bond, [1906] 2 K. B. 

.389. 

11.830. Signature not repudiated by person 

whose name used.] — On an indictment for forging 
<fc uttering a bill, knowing it to be forged — ^it 
appearing that the person whose name was used 
was informed of it at the time, & did not repudiate 
it — the jury were directed to acquit, tliough he 
was called as a witness, & denied any previous 
authority. — R. v. Smith (1862), 3 F. & F. 504. 

11.831. In fraud of authority.] — Prisoner, being 
a clerk, had authority to receive money & to give 
receipts, but not to sign the name of the firm. 
Having received a jiost office order, he appro- 
priated the money, sent/ back a receipt thus : 
“ Received the above, J. W. <te Sons,” instead of 
” for .]. VV. &; Sons ” ; — Held : a forgery of the 
receipt. — R. v. .Johnson (1850), 14 J, P. 547. 

11.832. By partner.] — Prisoner was in part- 

nei’ship with F, under the style or firm of II. <fc F. 
With intent to defraud & without lawful authority 
or excuse he accepted a bill of eexhange in the 
manner following : ” payable at the L. &. W. 

Rank, Limited, Tjondon, H. & F.” : — Held : having 
accepted the bill in the name of his partner, he 
was properly convicted under Forgery Act, 1861 
(c, 98), s. 24, of having accepted it in tlie name of 
” another pei>)On.” — R. v. Holden, [1912] 1 K. R. 
483; 81 H. .1. K. B. 327; 106 L. T. 305; 76 
.1. P. 143 ; 28 T. L. R. 178 ; 56 Sol. .Jo. 188 ; 22 
Cox, C. C. 727 ; 7 Cr. App. Rep. 93, C. C. A. 

Annotation : — Consd. M orison v. London County & West- 
minster Bank, [1914] 3 K. B. 350. 

11.833. Signature per pro —Without authority.] 

— W. came to a banking-house, & asked to have 
a bill discounted, stating that he came from T., 
who was known to the banker’s clerk, & on one 
of the bankei*s saying that T. had not indorsed the 
bill, W. said that he could indorse it for him. 
The banker then wrote on the back of the bill 
“ Per 'procuration, T. T.,” &; prisoner signed his 
own name to it : — Held : not a forgery. 

If a man write in liis own name, “ I have 
authority to obtain such & such goods from you ” 
that woixld not be a forgery even if he had no such 
authority (Wilde, O.J.). 


There is no forgery if there is nothing done to 
the writing or the seal (Denman, O.J.). — R. v. 
White (1847h 2 Car. & Kir. 404 ; 1 Den. 208 ; 
9 L. T. O. 8. 475 ; 11 J. P. 806 ; 2 Cox, C. C. 210, 
C. C. R. 

Annotations : — Oonsd. Morison v. London CJounty & West- 
minster Bank, [1914] 3 K. B. 366. Refd. R. v. Holden, 
[1912] 1 K. B. 483. 

11,834. Authority exceeded.] — ^A cheque 

signed per 'pro, by a person having authority so 
to sign cheques for specified purposes is not a 
forgery within Forgery Act, 1861 (c. 98), s. 24, 
because it is drawn for purposes outside & in 
fraud of the authority. — Morison v. London 
County &: Westminster Bank, Ltd., [1914] 
3 K. B. 356 ; 83 L. .1. K. B. 1202 ; 111 L. T. 1 14 ; 
30 T. L. R. 481 ; 58 Sol. .To. 453 ; 19 Com. Cas. 
273, C. A. ; revag. (1913), 108 L. T. 379. 

Annotatioyis : — Mentd. CrumpHn v. London Joint Stock 
Bank (1913), 109 L. T. 856; John v. Dodwell, [1918] 
A. C. 503 ; Taxation Comrs. v. English, Scottish & 
Australian Bank, [1920] A. C. 683. 

See, generally. Agency, Vol. I., pp. 309-316 ; 
Bankers & Banking, Vol. III., pp. 230-243 ; 
Bills op Exchange, Promissory Notes & 
Negotiable Instruments, Vol. VI., pp. 109-114. 


Sect. 4. —INCOMPLETE, INVALID OR VOID 

DOCUMENTS. 

SuB-SECT’. 1 . — Incomplete Documents. 

See, now, Forgery Act, 1913 (c. 27), s. 1 (3) (6). 

11.835. Bill, promissory note, or order for pay- 
ment of money — Addressee not named.] — R. 

Cartwright (1806), Russ. Ry. 106, C. C. R. 

11.836. .] — R. V, Ravenscroft (1809), 

Russ. & Ry, 161, C. C. R. 

Amwtatums : — Consd. R. v. Snelling (1853), Dears. C, C. 
219. Refd. R. V. Newton (1838), 2 Mood. C. C. 59, 

11.837. .] — R, V. Hawkes (1838), 2 
Mood. C. C. 60, C. C. R. 

Annotations : — Distd. R. v. Curry (1841), 2 Mood. C. C. 
218. Refd. R. i’. Snelling (1853), Dears. (’. C'. 219 ; Peto 
V. Reynolds (1854), 9 Exoh. 410. 

11.838. .] — R. IK Rogers (1839), 9 

C. & P. 41. 

AnTudaiions : — Refd. R. V. Rouse (1849), 4 Cox, C. C. 7 ; 
11. V. Snelliiig (1853), 17 Jur. 1012. 

11.839. — .] — R. V, Curry (1841), 2 

Mood. C. C. 218, C. C. R. 

11.840. .] — R. V, Denny (1845), 1 

Cox, C. C. 178. 

11.841. — ,] — R. V, Sneixing (1853), 

Dears. C. 0. 219 ; 23 L. J. M. C. 8 ; 22 L. T. O. S. 
107 ; 17 J. P. 742 ; 17 .lur. 1012 ; 2 W. R. 64 ; 
2 C. L. R. 114 ; 6 Cox, C. C. 230, C. C. R. 

Annotations: — Mentd. Peto v. Reynolds (1854), 18 Jur. 
472 ; R. V. Overton (1854), 6 Cox, C. C. 277. 

11.842. Payee not named.] — R. v, Richards 

(1811), Russ. & Ry. 193, C. C. R. 

Annotation : — Refd. R. v. Illidgo (1849), 1 Den. 404. 

11.843. .] — R. V , Randall (1811), 

Russ. & Ry. 195, C. C. R, 

Annotation : — Refd. R. v. Illidgo (1849), 1 Den. 404, 


PART XXXV. SECT. 3, SUB-SECT. 6. 

11,831 i. In fraud of authority.] — The 
execution of a deed by prisoner In the 
name of & representing himself to be 
another, may be forgery, if done with 
Intent to defraud, even though he had 
a power of attorney from such person, 

J. — VOL. XV. 


if he fraudulently conceal the fact of 
his being only such attorney, & nssmiie 
to be the principal. — He R. v. Gould 
(1869), 20 C. P. 154.— CAN. 

PART XXXV. SECT. 4, SUB-SECT. 1. 

11,842 i. BilU promissory note, or 
order for payimnt of money — Payee not 


named.] — Whore, in an instrument in 
the form of a promissory note, a blank 
is left for the payee’s name. It is not a 
complete note so as to support a con- 
viction for the forgery thereof, or for 
the foi'gery of an indorsement thereon. 
— H. V. CORMACK (1891), 21 O. R. 213. 
—CAN. 


G G 
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Sect, 4, — Incomplete, invalid or void documents : 


11.844. Not indorsed by payee.] — B. v. 

Wicks (1809), Buss. & By. 149, 0. C. R. 

11.845. Without drawer’s name.] — B. v, 

Pateman (1821), Russ. & By. 455, 0. 0. R. 

AnnrUations .—Reid. n. V. llliilge (1849). 1 Den. 404 ; R. ». 
Harper (1881), 7 Q. H. D. 78. 

11.846. .] — R. V, Butterwick (1839), 

2 Mood. & R. 196. 

11.847. .] — R. V, Mopsey (1808), 32 

J. P. 631 ; 11 Cox, C. C. 143. 

11.848. .]— R. V, Harper (1881), 7 

Q. B. D. 78 ; 50 L. J. M. C. 90 ; 44 L. T. 615 ; 29 
W. R. 743 ; 14 Cox, C. C. 574, C. C. R. 

Aniwiaimn .‘-—Refd. R. v, Bovvermau (1890), GO L. J. M. 0. 13. 

11.849. One signature where more 

necessary.] — R. v, Turpin (1849), 2 Car. & Kir. 
820. 

11.850. Order for delivery of goods— Not signed.] 

— R. p. Hussey (1844), 2 L. T. O. S. 518; 1 Cox, 
C. C. 345. 


Sub-sect. 2. — Invaiad or Void Documents. 

See, 7iotv,'FoT^eTY Aci, 1913 (o. 27), s. 1 (3) (/>). 

11.851. Protection in name of supposed member 
of Parliament.]— R. v, Deakins (1663), J Sid. 142; 
82 E. R. 1020. 

Animtaiion : — Reid. I*, u. Obriaii (1710), Scmh. Can. K. B. 
230. 

11.852. Conveyance of land — No person preju- 
diced.]~R. V, Goate (1700), 1 Ed. Raym. 737 ; 
91 E. R. 1392, N. P. 

11.853. .] — Indictment of forgery on 

6 Eliz. c. 14, that A. being seised of J., deft, 
forged a conveyance of J. Park, for a forgery with 
intent to charge is within that Act. — R. v. Crooke 
(1731), 2 Stra. 901 ; 1 Bam. K. B, 461 ; Eitz-G. 
261 ; 93 E. R. 928. 

Anriotation : — Refd. R. V. ReculiHt (l79o), 2 LcfUjli, 703. 

11.854. Will irregularly attested.] — Wall’s C’ase 
(1800), 2 East, P. C. 953, C. C. R. 

11.855. Transfer of stock.] — An indictment for 
forging a transfer of stock is good, although the 
stock had never been accex^U^d by the person in 
whose name it stood, although the transfer was 
not witnessed according to the rules & directions 
of the bank. — R. r. Gade (1796), 2 Ix^acli, 732 ; 
2 East, P. C. 874, C. C. R. 

Aniwtaiion : — Mentd. Foster r. Bank of (1840), 8 

Q. B. 689. 


11.856. Bills, promissory notes, & orders for 
payment of money — Order for payment of prize 
money.] — An order made by a seaman on his 
agent to pay all his proportion of prize money, 
etc., is an order for payment of money, the forging 
of which is felony, though drawn under circum- 
stances which, if genuine, would have made it 
void under 32 Geo. 3, c. 34, s, 2. — R. v. Mackintosh 
(1800), 2 I^ieach, 883 ; 2 East, P. C. 942, C. C. R. 

11.857. Seaman’s advance note.] — Prisoner 

forged a seaman’s advance note. He was indicted 
for forging or uttering a certain promissory note 
or order for the payment of money : — Held : a 
seaman’s advance note was not a promissory note 
or order for payment of money, & the indictment 
was therefore bad. — R. v, IIowiE (1869), 11 Cox, 
C. C. 320. 

11.858. Directed in wrong name.] — An in- 

dictment for forging a bill of exchange, stating 
that it imrported to be directed to John King, by 
the name ^ description of John Ring, is bad ; for 
the purport of an instrument is that which appears 
on tiie face of it. — R. v. Rradinq (1794), 2 Jicach, 
590 ; 2 East, P. C. 981, C. C. R. 

Annotations :• — Folld. K. V. Edsall (1798), 2 Leach, GG2, n. 

Refd. R. V. Faderman (1850), 4 Cox, C. C. 359. 

11.859. .] — An indictment for forging 

a bill of exchange directed to Ransom, Moreland, 
& Hanmiei‘sley, stating that it i)urported to be 
directed tn George Lord Kinnaird, William Moi'e 
land & Thomas Hammersley, by the names 
description of Ransom, Moreland & Hammei*sley, 
is bad ; for the purport A tenor are repugnant.-— 
R. V, Gilchrist (1795), 2 Leach, 657 ; 1 Etust , 
180, n. ; 102 E. R. 70, 0. C. R. 

Annotations : — Folld. H. r. Edsall (1798), 2 T^each, CG2, n. 

Distd. R. V. Reeves (1798), 2 Leach, 808 ; R. v. Fadeniiaa 

(1850), 4 Cox, C. C. 359. 

11.860. .] -R. r. Edsall (1798), 2 

Ix^acli, 662, n., 0. C. Ji. 

Annotatian : — Distd. R. r. Faderman (1850), 4 Cox, C. CL 

359. 

11.861. Addressee — Fluctuating body — 

Officers or successors In office.]— R. v. Box (1815), 
Russ. & Ry. 300 ; 6 Taunt. 325 ; 128 E. R. 1060, 

C. C. R. 

Annotathm : — -Consd. Storm v. Stirliat? (1851), 3 E. & B. 832. 

11.862. Pay commissioners of 

navy.] — U. v, (-hisiiolm (1815), Russ. A Ry. 297, 
O. G. R. 

11.863. Lodge of Oddfellows.] — 

A imomissory note made payable to a number of 
jiersons associated together \mder the name of 
the “ Temide of Peace tbiited Lodge of Odd- 


11,846 i. Witfiout drawer*8 narne .. ) 

— W., a ct. bailiff, had an execution 
against prisoner & H.M., & to settle 
same they arranged to give a note 
made hy A. M. & indorsed by A. D. M. 
W. then drew up the note, which was 
payable to the order of A. D. M., & 
which he handed to prisoner, who took 
it away to obtain, as he said, A. D. M.’s 
indorsement, returning shortly after- 
wards with the name A. D. M. indorsed 
thereon. He then handed the note to 
A. M., who signtHl his name as maker 
& handed it to W., who took it away 
with him. The indorsement was a 
forgery. Prisoner w^as indicted for 
forging Uic indorsement on a promis- 
sory note, &; convicted : — Held : the 
conviction could not ho sustained on 
the indictment as framed. The Instm- 
ment, by rotison of the maker’s name 
not being signed to it at the time of 
t he forgery, was not a promissory note ; 
& neither could the conviction he sus- 
tained on the count for uttering, as 
after it w'as signed by A, M. it w'^as 


never in prisoner’s possoHsion, b\it was 
delivered by A. M. to witness. — R. v. 
McFee (188G). 13 O. R. 8.-~CAN. 

e. WitlimU dale.] — A document 

may be described in an informa- 
tion for forgery as a “ bill of ex- 
change,” altiiough it is undated.- -R. 
V. GuitNF/rr (18G8), 5 W. W, & A’B. 
28.— AUS. 

f. In blank.] — Deft, was tried 

Sc convicted under an indictment 
chaining him witli the forgery of a 
promissory note. The evidence showed 
iliat deft, signed a llctitioiis name to 
a blank form of note Sc delivered it to 
a merchant in i»ayment for goods. 
Tlic blank form boro only the date, & 
the words $14.00, in the upper left- 
hand corner, & the name of the payee, 
the amount payable, the period of time 
for which the note must run, the due 
date, place fif payment, etc. : — Held : 
the Indictment oont4ilned sufflcietit 
detail to give accused rtmsonable in- 


formation as to the act to be proved 
against him, & was good under Uodo, 
ss. 852. 853. — R. v. Eap (1908), 43 
N. «. IL 53.— CAN. 

g. Aureenient in urritintf — Two siffna- 

tures where more ncceasary.] — -An tigrw- 
ment in writing, wdiich purported to 
be entered into between live persons, 
was signed by only two of them ; it 
was altered by the addition of some 
material terms by accused wdio was 
one of the two executants witliout the 
consent of knowledge of the other 
executant & ^vas not signed by the 
other parties of the agreement : — 
Held : accused was guilty of forgery. — 
Ramaswami Ay yak v. K., 11 918] 

1. L. K. 41 Mod. 589.— IND. 

h. Army protection certificattr- -Partly 
in blank. ] — The ffiling up In 
writing of a blank army prot^ting 
certificate, partly printed or engx^avea 
amounted in law to forgery. — H.M. 
AnvooA'rK v. Cregan (1879), 4 Oouper, 
313; 17 Sc. L. R. 2«8.— SOOT, 
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fellows appears upon the face of it to be good, & 
will sustain an indictment for forgery. — R. v, 
Clarkson (1844), 4 L. T. O. S. 232 ; 1 Cox, 0. C. 
110. 

11.864. Payable to own order.] — A 

document in the ordinary form of a bill of exchange, 
but requiring the drawee to pay to his own order, 
& purporting to be indorsed by the drawer, & 
accepted by the drawee, cannot in an indictment 
for forgery & uttering be treated as a bill of 
exchange. — R. v. Bartle^ft (1841), 2 Mood. & R. 
302, N. P. 

11.865. Directed ‘‘at’’ Instead of 

“ to.**] — An instrument payable to the order of A. 
& directed “ at ” P. & Co. may be de^scribed as a 
bill of exchange in an indictment for forgery. — 
R. V. Smith (1843), 2 Mood. C. C. 295, C. C. R. 

Anywiaiion Refd. Peto r. lieynoldH (1854), 9 Exch. 410. 

11.866. No acceptance.] — An instrument 
drawn by A. upon B. requiring him to pay to the 
order of C. a certain sum at a certain time, “ witli- 
out acceptance ” is a bill of exchange, & may be 
so described in an indictment for forgery. — R. 
Kinnear (1838), 2 Mood. & R. 117, N. P. 

Annoiaium : — Mentd. National T*ark Bank of New York r. 
(1914), 110 L. T. 907. 

11.867. .]-~R. V. Curry, No. 11,839, 
ante. 

11.868. Forged indorsement.] — An indict- 
ment cliargirjg the forgery of a single indorsement 
on the back of a bill of exchange, made payabh^ 
to the party whose name is forged, together with 
several others as extrices., is a good indictment 
under Forgery Act, 1830 (c. 00), s. 3. — R. v. 
WiNTERBOTTOM (1845), 2 (W. Kir. 37 ; 1 Den. 
41 ; 5 D. T. O. 8. 40 ; 9 .1. P. 375 ; 1 Cox, C. C. 
104, C. C. R. 

Annoiatkm : — Apld. K. V. lUklgc (1849), 3 Uox, C. C. 552. 

11.869. Unstamped.] — In an indictment 

for forging a bill of exchange, the bill may be given 
in evi deduce although it be not stamped pursuant 
io 23 Ueo. 3, c. 49. — R. v, PIawkeswoou (1783), 
1 Beach, 257 ; 2 Fast, P. C. 955, C. C. H. 

ylnnototitnis Folld. It. r. Morton (1795), 1 Leach, 258, ii. ; 
It. c. ItcculiHt (1795), 2 Leach, 703. Refd. B. c. UillBon 
(180C, 1 Taunt. 95 ; Scott c. JoncH (1813), 4 Taunt. 8G5. 
Mentd. Whilwcll r. Biinsdaic (1792), Jk*akc, 221. 

11.870. .]— K. r. l.EE (1781), 1 I.each, 

258, n. 

11.871. .] ~R. Moffatt (1787), 1 

Leach, 431 ; 2 Fast, P. i\ 951, C. C. R. 

Annotuiiims Distd. K. r. (Jade (1790), 2 Leach, 732 ; 
R. V. Pike (1838), 2 Mood. C. C. 70. Mentd. Jannokce 
i)OHH V. Bindahun Dosb (1836), 1 Moo. Ind. App. 67. 

11.872. -.] — To utt^.‘r a forged promis- 
sory note, knowing it to be foi‘ged, is a capital 
felony, althougii the note is not stamped. — R. r. 
Reculist (1790), 2 Leach, 703 ; 2 East, 1*. C. 
950, C. C. R. 

Amwtalions : — Coned. Tt. v. Aslctt (1803), 2 Loach, 954. 
Refd. It. V. Pooley (No. 2) (1801), 2 Lcoch, 900. 

11.873. -.]— R. V. Morton (1795), 2 
East, P. 0. 955 ; 1 Leach, 258, n., C. C. K. 

Annotation : — Refd. IL v. Pooley (No. 2) (1801), 2 Loach, 
900. 

Admission in evidence of unstamped 

negotiable Instrument.] — See Bills op Exchange, 
Promissory Notes & Negotiable Instruments, 
Vol. VI., p. 612, Nos. 3274-3278. 

Deeds.] — See Sect. 6, sub-sect. 3, post. 

11.874. Magistrate *s order -In payment of award 
— Statutory requirement of form.] — Forging a 
magistrati^’s order io pay money will not be a 


capital offence, if the Act of Parliament, under 
which alone the magistrate lias power to make it, 
requires it to be under hand & seal, & it is under 
hand only ; & if it is addressed to a character on 
whom tlie magist rate luus no pow<u to make such 
order by the Act. — R. v. Rusiiwoimt (1816), Russ. 
&; Ry. 317, C. C. R. 

Annotations t — Refd. II. v. Fronde (1819), 3 Moore, O. P. 

645 ; It. V. Illidffc (1849), 1 Den. 404. 

11.875. For payment of expenses.] — Burial 

of Drowned Persons Act, 1808 (c. 75), enacts that 
bodies thrown ashore by the sea shall be buried 
by the parish officers, &; that, after such burial, a 
magistrate shall give the officers a certificate & 
order on the treasurer of the county to pay them 
the reasonable & necessary expenses of the funeral, 
which the treasurer Is by the Act ordered to pay. 
Prisoner framed an order, iiui'porting to be the 
order of a magistrate on the treasurer of a county, 
to reimburse one (J. the expenses of burying a dead 
body cast on shore ; — Held : this was a forgery, 
though there was no such magistrate as the in- 
dividual mentioned in the order, & though the 
order did not state (J. to be a parish officer, or that 
the expenses incurred wete reasonable & necessary 
— It. V. Froud (1819), 1 Brod. & Bing. 300 ; 7 
Price, 609 ; Russ. & Ry. 389 ; 3 Moore, O. P* 
645 ; 129 E. It. 738, Ex. Oh. 

11.876. Order for relief of discharged prisoner.] — 
K. V. Donnelly (1835), 1 Mood. O. C. 438, 0. V. R. 
Amwtation : — Refd. R. v. Reod (1838), 2 Mood. C. C. 62. 

11.877. Order of board of guardians — Purported 
to be signed by chairman.] — It. v. Pike (1838), 2 
Mood. C. C. 70 ; 2 .1. P. 727 ; 3 Jur. 27, Ex. Oh. 


Sub-sect. 3. — JIrsemrlance to Genuine Docu- 
ment. 

11.878. Exact resemblance not necessary — Bank 
note.] — A forged bank note, although the word 
“ Pounds ” be omitted in the body of it, <fc there 
be no watermark in the paper, is a counterfeit 
note for the pajnrnent of money. — R. v. Elliot 
( 1777), 1 l^ach, 175 ; 2 East, P. C. 951 ; 2 Bos. & 
P. N. It. 93, n. ; 127 E. R. 558. 

Annotations : — Reid. vSauuderrtiui v. Piper (1839), 5 Bing. 

N. C. 425 ; Garrard r. Lewis (1882), 10 Q. B. 1). 30. 

11.879. .] — In an indictment for utter- 

ing a forged bank note, the words, “ i)urporting to 
be a bank note,” mean, tliat the note, upon the 
face of it, appears to be a bank note, & the want 
of such appearance cannot be supplied, so as to 
support the indict-ment-, by any representations 
of the party when he disposed of it. — It. v. .Tones 
( 1779), 1 Doug. K. B. 300; 1 Leach, 204 ; 99 
E. R. 194. 

Annotaiwns : — Consd. R. Reeves (1798), 2 Loach, 808; 

K. V. Collicott (1812). 2 Leaeh, 104 8. 

11.880. .] — R. V. iloosT (1802), 2 

East, P. C. 950. 

11.881. Stamp.] — If a person engraves a 

counterfeit stamp similar in some parts, dissimilar 
in others, to tlie legal stamp, & cutting out the 
dissimilar parts, utteis the similar parts as 
genuine, concealing the space whence the dissimilar 
part is cut out, this amounts to a forgery & 
uttering. — R. v. OollicoI'T (1812), Russ. &; Ry, 
213 ; 2 T^ach, 1048 ; 4 Taunt. 300 ; 128 E. R. 
344 ; subsequent proceedings^ Russ. & Ry, 229. 

Annotations : — Refd. R. r. Bnrdett (1820), 4 B. & AM. 95. 

Mentd. Pearson v. MeGownin (1 825), 3 L. J. O. S. K. B. 95. 

G G 2 
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Sbct. 5— intent to DEFRAUD. 

Sttb-sbct. 1. — In Obnbraim 

8ee^ now, Forgery Act, 1913 (c. 27), s, 17 (2). 

11, 832. Geaei^ role.] — To constitute the felony 
under 12 Geo. 3, c. 48, s. 1, of writing some matter 
or thing liable to stamp duty on paper on which 
had been before written some other matter liable 
to stamp duty, before the paper had been a^ain 
stamped, it is essential that the party writing 
should do so with some fraudulent intent. — R. r. 
Aixday (1837), 8 C. & P. 136. 

Annoialiona : — Msiitd. R. u. Nott (1843), 7 Jur. 621 ; R. r. 

Hendrick (1921), 37 T. L. R, 447. 

11.883. .] — ^R. r. Marcus, No. 11,889, post. 

11.884. Forger only prejudiced.] — B. was obliged 
in £100 to A. for the honesty of his son, an appren- 
tice with A., & A. erases pounds in the obligation, 
& puts in marks : — Held : not a forgery punish- 
able, for it is not a prejudice to any but himself, 
for by that the obligation is void. — Black v. 
Allen (1601), Noy, 99 ; 74 E. R. 1065. 

Annotations : — Re!d. R. v, Knight & Burton (1699), 1 Ld. 

Raym. 527 ; R. v. W'ard (1726), 1 Bam. K. B. 10. 

11.885. — -.] — Forgery is criminal if any person 
besides the forger can be prejudiced thereby, 
otherwise it is not. — R. v. Knight & Burton 
(1700), 1 Ld. Raym. 527 ; 1 Salk. 375 ; 91 E. K. 
1252. 

11.886. .] — R. i’. Ward, No. 11,739, a/iie. 

11.887. No person prejudiced.] — K. v. (ioate, 
No. 11,852, ante. 

11.888. Particular person prejudiced.] — To con- 
stitute that degree of criminality, the facts found 
must amount to this, that the parties liave uttered 
the bill or have forged it with intent to defraud 
some person in particular (Hotham, B.). — Gibson 
1 ?. Minet (1791), 1 Hy. Bl. 509 ; 120 E. R. 32(i ; 


g/fgr. S. C. sub nom* Minet i;. Gibson (1789), 8 
Term Bop. 481. 

AnnoiaHons : — ^BeU. Beeman v. Duck (1843), 1 1 M. 86 W. 
351. iteilid. BiBhop V. Hayward (1791), 4 Term KoP. 
470 ; Master tj. Miller (1791k 4 Term Rep. 320 ; Boip^i 
V. Famell (1807 ), 1 Camp. laO, 180 o ; Jmp. Royal Bimk 
of Scotland (1815), 19 Yea. 310 ; Stone v, Marsh (1827), 
6 B. &: C. 551 ; Re Jones, Ric p. Jones (1833), 3 Beac. Sc 
Ch. 525 ; Saunderson v. Piper (18 W, 5 Bing. N. C. 425 ; 
White V. Spettlgne (1845), 13 M. & W. 603 ; Re Lawrence, 
Mortimore 6c Shrader (1861), 4 L. T. 184 ; Flower v. 
Allan (1863), 2 H. & C. 688 : Ashpltel e. Bryan (1864), 
6 B. & S. 723 : Re Harris (1864), 13 W. R. 276 ; Sewell 
V. Burdick (1884), 10 App. Cas. 74 ; VagUano v. Bank of 
England (1889), 23 Q. B. I), 243 ; (Chamberlain v. Young, 
(1893] 2 Q. B. 206. 

11,889. -.] — In a case of forgery it is not re- 

quired, in order to constitute, in point of law, an 
intent to defraud, that the party committing the 
offence should have had present in his mind an 
intention to defraud a particular person, if the 
consequences of his act would necessarily or 
possibly be to defraud any person ; but there 
must, at all events, be a possibility of some person 
being defrauded by the forgery. 

A. was indicted for forging & uttering a deed of 
transfer of ten shares, in the London & Croydon 
Ry. Co., with three intents, viz., to defraud that 
CO., L. & B. It appeared, that, in July, 1845, 
R. transferred hy two deeds of transfer, 100 shares 
in this company to L. & that these deeds purported 
to be executed by L. as transferee ; but the 
signature !>. was, in fact, written by A. without 
the authority or knowledge of L. On Aug. 2, 
1845, by seven deeds of transfer, whicli purported 
to be executed by L. as transferror, these sharc\s 
were transferred to five diiTerent persons, & by 
one of them ten of th(^ shares puiported to be 
transferred to B. The name of J^. was signed to 
all these deeds by A., without the aulliorily or 
knowiedge of L. On these seven transfei's thei‘e 
was a profit, whicli L. refused to receive from A., 


PART XXXV. SECT. 5, SUB-SECT. 1. 

11,8821. Gen^Tol rule.] — It ie not 
necessary to allege an int/Cnt to defraud 
in an indictment for forgery. — ll. v, 
C.UISON (1864), 14 C. P. 309.— CAN. 

11,882 ii. .1 — It is not every 

spurious writing, purporting to be 
genuine, which may properly be the sub- 
ject of in indictment for forgery. The 
general role is that any writing which 
may be the means of defrauding another, 
or which if genuine would operate as 
the foundation of another’s liability, or 
which by deceiving another would tend 
to injure another, may he the subject 
of an indictment for forgery.— U. v. 
X., (19191 2 W. W. R. 998.— CAN. 

11,882 iii. .] — Accused, in order 

to obtain a re<*ognitionfrom a settlement 
officer that they were entitled to the 
title of “ Luskur,” filed a sanad before 
that officer purporting to grant that 
title. This document was found not 
to be genuine : — Held : oven supposing 
accused had useil the document know- 
ing It not to be genuine, they could not 
be found guilty, as the intention of 
accused was not to cause wrongful 
gain or wrongful loss to any one ; 
their Intention being to produce a 
false belief in the mind of the settle- 
ment officer that they wore entitled 
to the dignity of Luskur,” & that 
tills could not be said to constitute 
“ ail intention to defraud.” — J an 
Mahomed v. R.» Waris Meah v. R. 
(1884), I. L. R. 10 Calc. 584.— IND. 

11,882 iv. On an indictment 

for forging an indorsement on a bill of 
lading : — Held : intention of fraud was 
not necessary to constitute the crime 
of forgery. — R. v. Fekny (1841), Ann. 
M. & O. 193.— IR. 


11,882 V. •.] — An intent to de- 
fraud, although an ingredient of the 
common law offences of forgery & utter- 
ing, Is not an ingredient of the statutory 
offences created by Criminal Code 
Act. 1893, 88. 2 69 & 271.— K. v. 
8TEWART (1908), 27 N. Z. L, R. 682.— 
N.Z. 

11,882 vl. .] — The creditors of a 

police constable applied to the District 
Superintendent of Police that H2 
might bo deducted monthly from the 
debtor’s pay until the debt was satis- 
fied. Upon an order being passed 
dlroctlug that the deduction asked for 
should be made, the debtor produced 
a receipt purporting to be a rweipt 
for R18, the whole amount duo. It 
subsequently appeared that the receipt 
was one for 118, wliich the debtor 
had altered by adding the figure ” 1,” 
so as to make it appear that the receipt 
was for HI 8 : — Held: the real intent 
in the prisoner’s mind being to induce 
his superior officer to refrain from the 
illegal act of stoi>ping a portion of his 
salarj', the ct. in a criminal cose ought 
not to speculate as to some other 
intent over & above this that might 
have presented itself to Idm, that it 
did not necessarily follow that ho 
contemplated setting up tlie altered 
receipt to defeat his creditor’s claim, & 
that therefore ho ought not to have 
been convicted of an offence under 
Penal Code, s. 471. — R. v. Hyed Husain 
(1885), I. L. 11. 7 All. 403.— IND. 

11,888 i. Particular person prejndiceA.] 
— Wlien a person employed by prose- 
cutrix to make a payment, obtained 
from her a larger sum than was neces- 
sary & finding that It was not all 
roquireil, retained the differen(50 8c 


increased the amount named in a 
re(;eipt given hy tlie payee : — Held : 
the alteration was committed to com- 
plete a fraud & that a conviction for 
forgery was good. — U. v. Kitth (1877), 
3 V. L. n. 10.— AUS, 

11,888 11. .] — R. V. Hathaway 

(1862), 8 L. C. J. 285.— CAN. 

11,888 iii. . ] — It is not necessary 

to constitute tlie crime of forgery that 
another’s right shall liavc been actually 
prejudiced, the possihility of prejudice 
to another is sufficient . — Jic Hai.l 
(1882), 3 O. R. 331 ; 8 A. R. 31.— 
CAN. 

1 1,888 iv. — — . ] — Where a document 
is made for the purpose of being used to 
deceive a ct. it is made with tlie in- 
tention of being used for that purpose. 
A person thenuoro who, at the roiiuost 
of another sent to t rap him, fabricates 
a document purporting to bo a notice 
under the seal & signature of a deputy 
collector, he being Informed that the 
notice was required by such other 
nersou for the purpose of being used 
fu a pending suit (thex*o being, however, 
in reality no such suit in existence), is 
guilty of forgery, it not being necessary 
that the intention c»f fraudulently 
using the document should exist In the 
mind of any other person than the 
person fabricating the document. — 
Haradijan Matti V. R. (1887), I. L. R. 
14 Calc. 513.— IND. 

11,888 V. •” An intent to de- 

fraud ” means an ” intent to deceive in 
such a manner as to expose any person 
to loss or the risk of loss.” An intent 
to defraud Imports more than an Intent 
to deceive, which latter is not in Itself 
criminal. — R. v. Firlinq (1904), 18 
K. D. C. 11.— S. AF, 
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k> it did not appear that any further call on these 
shares could be made i^Held : A. was entitled 
to be acquitted, as neither the co., nor L. nor B. 
could be defrauded. 

There must at all events be a possibility of 
some person being defrauded by the forgery 
(Obesweix, J.).— B. V. Marcus (1846), 2 Car. & 
Kir. 366. 

Annotaiion ;’~~Consd. R. v. Naah (1862), 2 Den. 493. 

11, 890* — .] — (1) In an indictment for forging 

a will, an intent to defraud the heir-at-law was 
charged in one count, & in another an intent to 
defraud certain persons to the jurors unknown. 
The only prisoner found guilty was the son of 
testator whose will was alleged to be forged. No 
evidence was given that testator had been pre- 
viously married or left any other children, but 
one of the witnesses stated that he had heard a 
leport that deceased had left another son by a 
former wife ; — H(ild : there was no evidence of an 
intention to defraud any one to iustify a con- 
viction. 

(2) One of the prisoners, vddow of the alleged 
testator, went to a solr. from whom she had 
received gratuitous advice on former occasions, & 
producing the forged will, consulted him as to the 
best means of enforcing her rights under it which 
she seemed to understand : — Held : the solr. was 
at liberty to produce the will but the convei*sation 
with prisoner was inadmissible as a privileged & 
contidential communication from a client. — 

K. V. Tylney & Tuffs (1848), 1 Den. 319 ; 18 

L. J. M. C. 36 ; 11 L. T. O. S. 47 ; 12 J. P. 281 ; 
sub 7iom, 11. r. Tufts, 12 L. T. O. 8. 224 ; 3 Cox, 
C. C. 160. 

Aniwtation Consd. K. v. Cox & lluiKoii (1881), 11 Q. B. D. 

i:)3. 

11.891. .] — Prisoner was convicted on an 

indictment at common law for forging & uttering 
a diploma of the College of Surgeons. The jury 
found that prisoner forged the document with tlie 
general intent to induce the belief that it was 
genuine & that he was a member of the College ; 
A that he showed it to cert ain persons with intent 
to induce such belief in them ; but that he had 
no intent in forging or in uttering to commit 
any pai’ticular fraud or specific wrong to any 
individual : — Held : the conviction was wrong ; 
although since Criminal Ihocedure Act, 1851 (c. 
100), s. 8, it was sutlicient in an indictment for 
forgery to allege that the act was done with intent 
to defraud, without alleging the intent to defraud 
any particular pei’son, it was still essential to a 
conviction that such an intent should be proved. — 
K. V, Hodgson (1856), Deai-s. & B. 3 ; 25 li. .T. M. 0. 
78 ; 27 L. T. O. S. 144 ; 20 J. P. 309 ; 2 Jur. N. S. 
453 ; 4 W. K. 509 ; 7 Cox, C. C. 122, C. C. R. ; 
previoxis proceedings^ 26 L. T. O. 8. 239. 

Annotation : — Refd. R. v. Moali (1858), 7 C’ox, C. C. 503. 

11.892. ,] — Under Criminal Procedure Act, 

1851 (c. 100), s. 8, it is sutlicient, upon an indict- 


ment for forgery & uttering a bond, etc., to lay 
the intent generally to defraud ; & the prisoner 
may be convicted, although it does not appear 
that he had any intention ultimatdy to dctoaid 
the party whose signature he had forged, he having 
defrauded the party to whom he uttered the ia-* 
strument. 

Formerly it was necessary to aver in the in* 
dictment the names of the parties who were 
intended to be defrauded by the act of foigery 
imputed to a prisoner. But under the present 
state of the law such an averment is unnecessary. 
The question for the jury is, the intention of the 
prisoner when he issued that fraudulent security 
to the prosecutor. There must be a cle^ proof 
of an intention to defraud the prosecutor, in order 
to support the indictment, &. the conviction of the 
prisoners (Ghannell, B.). — R. r. Trenpield 
(1858), 1 F. & F. 43, 

11.893. One of two partners.] — A forged 

bill of exchange given in payment by the prisoner 
to one of two kuown partners may be laid to be 
forged, etc., with intent to defraud that one, the 
partnei*slup dealing having been conduct/ed by 
him only. — R. r. Hanson (1841), Car. & M. 334 ; 
2 Mood. C. 0. 245 ; 5 J . P. 485. 

11.894. Member of unenrolled society.] — 

Under an indictment for forging a promissory note 
with intent to defraud A. &; others, proof that the 
intent was to defraud a loan society, of which A. 
& others to the number of moi‘e than twelve were 
members, is sutlicient, though such society was 
unenrolled. The members are at all events 
part/Ueis. 

The wdfe of the person whose name was forged, 
asked one of the prisoners to sign her husband’s 
name & obtain the money for her : — Held : though 
she had no authority to do so, yet if the pereon 
believed that she was authorised, he was not guilty. 
But if he w^as told to conceal it from her husband, 
the idea of authority from the husband was 
negatived, & the authoiity of the wife alone 
would not protect liim. — R. v. Painter & Davis 
(1849), 13 J. P. 381. 

11.895. Accurate copy of genuine document — 
Intent to defraud.] — An accurate copy of a genuine 
document may be a forgery if uttered or manu- 
factured with intent to defraud. — R. v, Davis 
& Ridley (1909), 2 Cr. App. Rep. 113, 133, 

C. A. 

Intent to defraud in uttering.] — Sec Sect. 8, post. 

Sec Nos. 4590-4593, ante. 


Sub-sect. 2. — Evidence and Proof. 

See Forgery Act, 1913 (c. 27), 

11,896. Proof of actual fraud not necessary.] — 

Forging a receipt for goods which deft, is bound to 
deliver is punishable at common law. If the in- 
formation charges that A. cxistciis onerabilis to 


PART XXXV. SECT. 6, SUB-SECT. 2. 

k. Whether proof of uH'nal fraud 
'necessary,] — H. went to a country inn 
near Melbourne in fourteotx days ran 
up a bill of £13 Is. i\d. The Jandlord 
did not apply for payment. H. grave 
the landlord a foivod ohoquo for £15 
to got cashed la Melbourno. Next day 
before the landlord started for Mtil* 
hourne, R. asked for the cheque ha<*k 
Haying: a friend was comiiijj to the 
house who would grive liiin some 
money. The landlord did not return 
the cheque but took it to Melbourne, 
whore it was dishonoured. When the 


landlord grof lionio ocrain that day H. 
was gone. On being arrested ten miles 
off ho said, “ I gave the cheque to liiin 
to quiet him (the landlord) till the 
mall come.M in.’' By the English mail 
H. did receive £40. H. was convicted 
of forging : ; the conviction 

was right. -K. v. Hoopeh (1804), 1 
W. W. & A’B. 105.— A US. 

I. If hen presumed.] — A de])tor in 
signing a promissory note in tlxe 
prestuc'c of his <*roditor used the name 
(fc address of another person. When 
asked by Ixis creditor why ho had so 
signed the note the debtor falsely said 


t liat ho was also known by that name. 
He was thereafter charged with 
forgery, & could ^Ive no explanation 
as to whj'' he had signed a false name & 
given a false address : — Held : the ct. 
was justified in inferring an intention 
t.o defraud.— U. v. Sedat, 11916] 
T. P. D. 431.— S. AF. 

m. Sufficiency of- Alteration of in- 
dorsed ni>te.]~-A promissory note had 
been drawn by prisoner, payable two 
months after date to the order of S., & 
afterwards indorsed by 8., & prisoner 
then altered the note from two to 
three months, diseouutod it at a 
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Sect, 5. — Intent to defraud: Sub-sect. 2. Sect, 6: 
Sub-s ect, 1.] 

deliver, etc., did witli intent to defraud, forge an 
indoi’sement, etc., it is sufficient, for it is not 
necessary to show an actual pi'ejudice, a possibility 
IS enough. 

Forgery is punishable, though the thing forged 
IS never published. —R. v. Ward (1727), 2 Ld. 
Kaym. 1101 ; 2 Stra. 747 ; 1 Barn. K. B. 10 ; 93 
E. R. 824. 


An^atxons : li, v. Stoughton (1730), 1 Barn. K, B. 

<. Reid. Merrick v, OsBolfitono Hundred (1737), Andr. 

Ho ; Master v. Miller (1791), 4 Term Rep. 320 ; R. v, 

122. Mentd. u. r. Hales 
®^*;**“- O’Brian (1740), 7 Mod. 

Rep, 378; R. u. Sonierton (1827), 7 B. & C. 463 ; Camp- 
bell ^ Haynes v. R. (1847), 2 Cox, C. C. 463 ; R. v. 

(lamblo 0847), 16 M. & W. 384 ; R. v. Vivones (1891), 

oU lu J. M. C. 62. 

Fraud impossible.] — The offence of 
disposing & putting away forged bank notes is 
complete though the person to whom they were 
disposed of was an agent for the bank to detect 
utterers, & applied to prisoner to purchase forged 
notes, Si had them delivered to him as forged 
notes for the purpose of disposing of them. — R. v, 
Holden (1810), IUlss. & Ry. 154 ; 2 Taunt. 334 ; 
2 I^ach, 1019 ; 127 E. R. 1107, O. C. R. 

11.898. Fraud improbable.] — A jury ought 

tu infer an intent to defraud the person who would 
have to pay the instrument if it were genuine, 
although, from the manner of executing the 
forgery, or from that person’s ordinary caution it 
would not be likely to impose on him. — R. v, 
Mazagora (1815), Russ. & Ry. 291, C. C. R. 
Annotation :~'ReU, R. r. llarucy (1823), 2 B. & 0. 257. 

11.899. .] — A forged cheque on the W. 

Bank was presented for payment at the 8. Bank, 
where the supposed drawer never kept- cash : — 
Held: this was sufficient e^ddence of an intent 
to defraud the partnei*s of the 8. Bank, aUhough 
there was no probability of their paying the 
cheque, even if it had been genuine. — li. v, 
Orowtheu (1832), 5 (J. A P, 31«. 

Annotation Refd. R. v. Charrctic (1819), 13 Q. B. 417. 

11.900. ,] — A man may be eonvicU‘d 

of forging A uttering an instrument, with intent 
to defraud, though there Ls no person in a situation 
to be defrauded by Ids act. — R. v. Nash (18.52) 

2 Den. 493 ; 21 R. J. M. 0. 147 ; 1(5 J. p, 376 • 
1(5 Jur. 553, (b a R. 

11.901. Uttering not necessary.] — Qu,: whether 
a pei’son may be convicted of forging with int-ent 
to defraud, when the note was found in his custody 
when apprehended, A was never in fact utteiMid 
by him. — R. v, Crocker (1805), 2 Bos. A P. N. li. 
87 ; Russ. A Ry. 97 ; 2 Reach, 987 ; 127 BR Ji. 
oo(5, 0. O. li. 

11.902. Possession of forged document.] — Under 
Forgery Act, 1830 (c. (50), s. J 8, the proof of “ lawful 
excuse ” is upon prisoner. 

Prisoner had in his posses,sion a note of the B. 
bank, which had been printed A thrown aside as 
an imperfect copy by the engraver, A had since 
been filled up by some pei’son with a date, a 
number, A the signature of “ G. .R” No pei*sou 
of that name was known in the bank. Prisoner 
was proved to be cogrdsant of t he contents of the 


note : — Held : the offence was made out. — R. v. 
Brown (1849), 13 J. P. 461. 

11.903. When presumed — Uttering forged docu- 
ment.] — Uttering a forged stock receipt to a per- 
son who employed prisoner to buy stock to that 
amount A advanced the money, is sufficient evi- 
dence of an intent to defraud that person ; A the 
oath of the person to whom the receipt was uttered, 
that he believes prisoner had no such intent, will 
not repel the proiiumption of an intention to 
defraud. — R. v, Sheppard (1810), Russ. A Ry. 
169, C. O. R. 

11 .904. .] — The words “ .settled — S. 11.” 

at the foot, of a bill of parcels, import a receipt A 
acquittance, A in an indictment for forging the 
acquit tance it will be sufficient to set out the bill 
of parcels, with the word “ settled,” A the sup- 
posed signature at the foot of it, without any 
aveipient that the word “ settled ” imports a 
receipt or acquittance. 

A prisoner asked his (‘inployer to give him £4 
to buy acid, to be used in the employer’s tanning 
business, wliich prisoner superintended ; the em- 
ployer gave him the money, A about four days 
after prisoner delivered to liis employer a forged 
receix>t for the £4, which purported to come from 
a firm of whom the acid had been bought : — Held : 
proof of these facts was sufficient evidence of 
udering the forged receipt with intent to defraud 
(he employer. — R. v, Martin (1836), 7 C. A P. 
519 ; 1 Mood. C. C. 483, 0. 0. R. 

yRiwoffrfifms Expld. R. i\ Sharpe (1838), 8 C. & 1'. 430. 

Befd. R. V. Boardinan (1838), 2 Mood, (fc R. 147. 

11.905. ,] — An indictment for forging 

a receipt; in the following form : “ .Ian. 6, 1830. 
£1(5 156’. 6d, ¥or the High Constable, J. H.” docs 
not require explanatory averments. 

I am of opinion that if prisoner handed the 
receipt over to his successor as one of his vouchers, 
knowing that the figures liad been fraudulently 
altered, he wius thereby guilty of a felonious 
uttering A (hat the intention is correct ly describ(?d 
(o be that of dc?frauding (Aldeuson, B.). — 
R. V, Boahdman (1838), 2 Mood. A R. 117, 
N. P. 

Auindaiions : ■ Befd. Chirk r. NowHain (1847), 1 Excli. 131. 

Mentd. R. v. Overtoil (1851), 6 Cox, C. C. 277. 

11.906. Though guarantee given.] — 

In a case of forgery, the fact that prisoner has 
given guarantees to his bankers, to whom he paid 
a forged note, to a larger amount than the note, 
does not so completely negative an intent to 
defraud them as to withdraw the case from the 
consideration of the jury. — R. v, James (1836), 7 
G. A P. 553. 

Annotalionif : — Befd. R. v. Cooke (1838), 8 C. & J*. 582 ; 

R. V. Martin (1849), T. & M. 78 ; Chapman v. Mil vain 

(1850), 5 Exeh. 61. 

1 1.907. .] — On the trial of an indict- 
ment for uttering a forged bill of exchange, if tlio 
jury are satisfied that yirisoner uttered the bill as 
a true bill, meaning it to be t/akon as such, A at 
that time knew it to be forged, they ought to find, 
as a necessary consequence of law, that piisoner 
intended to defraud ; A the jury ought to infer 
the intent to defraud, if they are satisfied on the 


bank. It was obji'cled lliai the forgery 
or uttering, if any, w^as a forgery of 
or the uttering of u forged indorsement 
(the not-e having been made by him- 
self), & there was no legal evidence of 
an intent to defraud '.—Held : the 
passing of the note t-o the third party, 
who w'os thereby defrauded, was suffi- 
cient evidence of an intent to defraud. 


(1858), 7 C. B. 239.— 

Vink. • 

liidorsemeni o7i cheque — 
„ due to frtrger.}-~A olieque wtis 
made payable to the joint order of 
deft., a solr., & a linn of solrs. He 
wrote Ids owm name & the name of the 
nrin, in dissimilar handwriting, on 


the back of the cheque, & deposited it 
in his own bank ; the cheque was paid 
in due course, & deft, was cromted 
with the whole sum, a small part of 
which only was his own. He had no 
authority to sign the name of the ton. 
He retained the money from Apr. to 
.‘Sept., & made a false statement to a 
member of the firm, who asked him 



1063 


Pakt XXXV.— Forgery. 


two other points.— E. v. Hilt. (1838), 8 C. & P. 
274 ; 2 Mood. 0. 0. 30, .0. 0. E. 

Annotaiion ; — Refd. K. V, Cooke (1838), 8 0. & P, 582. 

11,908« Money repaid.] — If a i 3 erson 

knew the acceptance of a bill of exchange to be 
forged, &; uttered it as true, believed that his 
bankei's, to whom he uttered it, would advance 
money on it, which they would not otherwise, 
that is ample evidence of an intent to defraud, & 
evidence upon which a jury ought to act- ; a 
person is not the less guilty of forgery because he 
may intend ultimately to take up the forged bill, 
& may suppose that the party whose name is 
forged will be no loser, & the fact that the bill 
has been since paid by prisoner will make no 
difference if the offence has once been complete at 
the time of the uttering. — K. v, Geacii (1840). 9 
G. & P. 499. 

Annotations : — Mentd. Cray v. U, (1811), G 8tatc Tr. N. 8. 

117 ; MauHoll v. U. (1857) 8 E. & Ji. 51, 


11,909. 


Part owner of money obtained.] 


Prisoner, being the secretary of an uneuroiled 
benefit society of wliich his wife was a member. ^ 
having received a sum of money belonging to the 
membei’s with directions to pay it into a certain 
savings bank, uttered what purported to be a 
bank pass-book conUiining a false entry of tlie 
receipt of the money, knowing it to be forged, in 
order to induce the inembci-s of the society to 
believe that he had paid the money into the bank 
when he had not done so. The jury also found 
that he did this for th(i purpose of being continued 
in his oflice of secretary, thereby obtaining 
further moneys, that the society was in fact 
defraudt;d by his uttering t he forged writing : — 
Held : lie was rightly convicted of uttering an 
accoim table recedpt it was no objection to the 
conviction that he was part-owner of tiie money ; 

there, was evidoruje of an iitdcuing with int(uit 
to defraud. — K. ??. Moody (1S<>2), L(‘, & (ja. 178 ; 
81 L. ,1. M. (!. 150 ; () I.. T. 801 ; 20 .J. P. tS5 ; 
8 Jur. ISJ, S. 571 ; 10 W, 11. 585 ; 9 Gox, V. C. 100, 
C. C. U. 

11.910. --- — Uttering to employers only -Em- 
ployer indebted to prisoner.]— On a charge of utt er- 
ing a rec<*ipt witli intent t-o defraud— the uttering 
)>eing to the employer, & appearing to hav(i 
been indebted to prisoner at the tim<^ ; — Held: 
t/O negative tle^ intent to defraud.- — 11. v, Buad- 
FOiiD (1802), 2 F. & l<\ 859. 

11.911. — - — Forging signature.) — Forging 
another’s signatui'e to a money instrument 
establishes an iiit/cnt to defraud wliich cannot 
be rebutted by proof of what t he int ention really 
was. — K. V. Todd &> Tiutssler (1811 ), 2 L. T. O. S. 
878 ; I Cox, G. G. 57. 

11.912. Though entitled to document.] 

1 — A., a sharebroker, had bought twenty shares 
in the E. G. K. Go., of L. a broker, which stood in 
the name of P. ; but li. did not send A. the deed 
of transfer, as A. was in embarrassed circumst ancos, 
& owed L. money. A. jjrocured a boy to execute 
a deed of transfer of the shares in the name of P. 
All the calls on the shares had been paid up : — 
Held : a forgery, & A. could be convicted on 


counts laying an intent to defraud P. & the E. 0. R, 
Go.— R. v. Hoatson (1847), 2 Oar. & Kir. 777. 

11.913. — — Forging pass-book — 01 illegal 
society.] — Prisoner was indictod for forging a 
banker’s pass-book, with intent to defraud. He 
was treasurer to a trades union. It was contended 
that such a society, having no legal existence, 
could iiossess no funds, &, therefore, could not be 
defrauded : — Held : tlie objection of illegality 
was applicable only to the summary proceedings 
beforij magistrates provided by the Friendly 
Societies Act, 1854 (c. 03) ; but did not extend to 
deprive the society of its remedy by indictment. — 
R. V. Dodd (1868), 18 L. T. 89. 

11.914. Using forged document— To support 

genuine claim.] — An intent to defraud may bo 
inferred by the jury from the wilful use of a forged 
iiistruraent to support a genuine claim. — R. v. 
JloPLEY (1915), 11 Or. App, Rep. 248 ; 79 .1. P. Jo. 
428, G. (J. A. 

11.915. Sufllciency of.] — R. v. Tylney &; Tuffs, 
No. 1 1,890, ante. 

11.916. Statements by accused — ^As to other 
forgeries.] — On the trial of an indictment for 
forgery of the acceptance of a bill of exchange, 
evidence of what prisoner said respecting other 
bills of excliange which are not in evidence, is not 
admissible. — R. v, Gooke (1838), 8 G. & P. 586. 

Annotations : — Dbtd. H. Brown (1861), 2 F. & F. 550. 

Expld. 11. V. Francis (1874), 22 W. K. 663. 

11.917. .] — Qu, : whether, upon the 

trial of an indictment for forging a bank note, 
evidence of what prisoner has said respecting other 
bank notes is admissible. — R. v» Brown (1861), 2 
F. (ic F. 559. 


Sect. 6.~ THE DOCUMENT FORGED. 

Sub-sect. 1.— What is a Document. 

11.918. Picture-— Copy with name of painter.] — 

If a pci*son knowingly sell as an original a copy of 
a picture with the painter’s name imitated upon 
it, by means of Iht^ imitated name know- 
ingly fraudulently induce another to buy <fc 
pay for the picture ivs a genuine woi*k of the 
ai'tist, he may be indicted for a cheat at common 
law by means of a false token ; but ho cannot be 
indicted for forging or uttering the forged name of 
the painter, for the crime of forgery must be 
committed with reference to some document or 
writing, & dues not extend to the fraudulent 
imitation of a name ijut on a pictiire merely as a 
mark to identify it as the painter’s work. — R, v, 
C\j)ss (1857), Dt‘ars. & B. 460; 27 L. J. M. G. 
54 ; 80 L. T. O. S. 285 ; 21 J. P. 805 ; 8 Jur. N. S. 
1809 ; 6 W. R. 109 ; 7 Gox, V. G. 494, G. G. R. 
AniwlaiUm : — Mentd. 11. v. Vreoues (1801), 60 E. ,1. M. O. 62. 

11.919. Printed wrappers — Imitation.] — B. was 

in the habit of selling baking powMers, wrapyied 
in printed wi‘appers, entitled “ B.’s Baking- 
powder,” & having his printed signature at the 
end. IVisoner got printed a quantity of wrappei-s 
in imitation of those of B., only leaving out B.’s 


whether the money had been paid. 
He did, not show the proceeds of the 
cheque were kept intact during the 
period from Apr. imtil Sept. Deft, was 
convicted of forgery : — Held : 1 here 
was evidence to Justify the tiudiug of 
an Intention to ciofra.ud & of the ab- 
sence of an honest belief on tlio part of 
deft, that he had authority to ondorso 
the cheque ; & that forgery had been 


committed. — -R. v. Hoffman (1S»19), 
45 O. L. R. 234 ; 16 O. W. N. 21.— 

CAN. 

o. Whether series of similar 

transactions, \ — A serieB of Himilai* trans- 
actions which are not the offence 
ciiarged can only be used as evidence 
of the Intention of the person who 
forged the document & not as evidence 


of forgery.— Krishna Govinda 1»al v, 
I{. (1915), 1. L. R. 43 Calc. 783.— IND. 

PART XXXV. SECT. 6, SUB-SECT. 1. 

p. Not certified copy of forged docu- 
ment. ] — ■ A certified copy of a 
forged do<jument is certainly not a 
forged document. — Krishna Govinda 
Pal V. R. (1915), I. L. R. 43 Calc. 
783.— IND. 
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Sect, 6. — The document forged: Sub-sects, 1, 2, 3, 4 

^ 5, A, < £: 

signature, & sold spurious powders wrapped up in 
these labels as B.’s powders : — Held : prisoner 
was not guilty of forging the wrappers or uttering 
forged wrappers, though he might be indictable 
for the fraud on a charge of obtaining money by 
false pretences. — K. v. Smith (1858), Dears. & B. 
566 ; 27 L. J. M. C. 225 ; 31 L. T. O. S. 135 ; 22 

J. P. 274 ; 4 .Jur. N. S. 1003 ; 6 W. K. 495 ; 8 
Cox, C. C. 32, 0. C. R. 


Sub-sect. 2. — Wilt... 

See Forgery Act, 1913 (c. 27), s. 2 (1) (a), 

11 . 920 . Signing wrong Christian name.] — R. v, 

Fitzgerald & Lee, No. 11,779, ante. 

11 . 921 . Supposed testator living.] — R. v. Murphy 
( 1753), 19 State Tr. 693. 

Annotation : — Refd. 11. v. Coogan (1787), 1 Leach, 449. 

11 . 922 . .] — To forge a will is a capital offence 

although the supposed testator is living. — R. v. 
Sterling (1773), 1 I^each, 99. 

Annotaiion : — Befd. R. v. Coogan (1787), 1 Leach, 449. 

11 . 923 . .] — A person may be indicted for 

forging a last will & testament although the 
supposed testator is alive. — R. p. Coogan (1787), 
1 Leach, 449 ; 2 East, P. C. 948, C. C. R. 

Annoiatmns : — Mentd. R. v. Ritsou & Ritson (1869), 39 

L. J. M. C. 10 ; K. r. Riley, [1896J 1 Q. B. 309 ; K. v. 

Cade, 11914] 2 K. B. 209. 

11 . 924 . Probate unrevoked — Not evidence of 
valldlty-~-In bar of prosecution.] — On indictment 
for forging a will, pix)bate of that will unrepealed 
is not conclusive evidence of its validity, so as to 
be a bar to the prosecution. — R. v. Buttery & 
Macnamara (1818), Russ. & Ry. 342, C. C. R. 

11 . 925 . Will of fictitious person.] — A., an at- 
torney, was employed by B. as his solr., to put 
out money upon mtge. 0, applied to A., to 
procure him the advance of money on mtge., & 
to act as liis solr. in procuring it. (]. stated to A. 
that he was the owner of certain freehold lands, 
& produced a forged will in proof of his title, which 
he placed in the hands of A, B. advanced the 
money, A. acting as his solr., by preparing the 
mtge. deeds, etc. : — Held : on the trial of C. for 
uttering the forged will, A. was bound to produce 
the will, & also to give evidence of what C. said to 
liim as to the advance of the money. 

The forgery of the will of a non-existing person 
is an offence within Forgery Act, 1830 (c. 66), s. 3. — 
R. V, Avery (1838), 8 C. & P. 596. 

AnnotaiUms : — Refd. R. v. Farley (1846), 8 L. T. O. S. 235 ; 

R. V. Tylney & Tuffs (1848), 1 Den. 319. Mentd. Shore 

r. Bedford (1843), 12 L. J. C. P. 138 ; Gartslde v. Oiitram 

(1856), 26 L. J. Ch. 113 ; R. v, Cox & Railton (1884), 

14 Q. B. D. 153. 

11 . 926 . Wrongful description of address.] — 

Probate was obtained of an alleged will of L., 
lately deceased, but her address was wrongfully 
described both in the alleged will & in the attidavit 
for probate. It was subsequently proved that the 
will was a forgery throughout, & was propounded 
as the result of a fraudulent conspiracy netween 
applt. &; other persons with the object of obtaining 
money. On appeal against the conviction of 
applt. for forgery : — Held : the wrongful descrip- 
tion of the address of the alleged testatrix did not 
make the alleged will the will of a “ fictitious '' 
person, but the crime committed was a felony. — 
R. V, Kennaway, [1917] 1 K. B. 25 ; 86 L. J. K. B. 


300 ; 115 L. T. 720 ; 81 J, P. 99 ; 25 Cox, C. C. 
559 ; 12 Cr. App. Rep. 147, 0. C. A. 

Forgery by alteration of document .] — See Sect. 2, 
ante. 

Necessity for document to be a primd facie valid 
document .] — See Sect. 4, sub-secta. 1 & 2, ante. 


Sub-sect. 3. — Deed or Bond. 

See Forgery Act, 1913 (c. 27), s. 2 (1) (b), 

11 . 927 . Power of attorney.] — A power of attorney 
is a deed within 2 Geo. 2, c. 25, s. 1. Forging a 
deed is within this Act, though there may have 
been subsequent directory provisions by statute, 
that instruments for the purpose of such forged 
deed, shall be in a particular form, or shall comply 
with certain req\iisites, <te the forged deed is not in 
tliat form, or does not comply with those requisites, 
for the directory provisions do not make the deed, 
though out of the form prescribed, &. without the 
requisites, wholly void. — R. v, Lyon (1813), 
Russ. <fc Ry. 255, C. C. R. 

Annotations : — Refd. R. v. Fauntleroy (1824), 2 Bing. 413 ; 

R. V. Morton (1873), 42 L. J. M. C. 58. 

11 . 928 . .] — A power of attorney for the 

transfer of govt, stock is a deed within 2 Geo. 2, 
c. 25 ; & a conviction under that- Act for the 
forgery of such a power was held sufficient. — R. v, 
Fauntleroy (1824), 2 Bing. 413 ; 1 O. & P. 421 ; 
1 Mood. C. 0. 52 ; 10 Moore, C. P. 1 ; 3 L. J . O. 8. 

K. B. 86 ; 130 E. R. 365, C. C. R. 

AnyioUUions : — Refd. H. v, Mather (1830), 1 Mood, C. C. 

291 ; R. V. Morton (1873), 42 L. J. M. C. 58. 

11 . 929 . Bishop’s “letter of orders.”]— By Forgery 
Act, 1861 (c. 98), s. 20, it is felony to forge any deed, 
or any bond or writing obligatory : — Held : a 
letter of orders under llie seal of a bishop is not a 
deed within that Act. — R. v, Morton (1873), 

L. R. 2 0. C. R. 22 ; 42 L. .1. M. 0. 58 ; 28 L. T. 
452 ; 37 J. P. 581 ; 21 W. K. 629 ; 12 Cox, C. C. 
456, C. C. R. 

Annotations : — Refd. K. r. Uiley, 1 1 896] 1 Q. B. 309. Mentd. 

Christchurcli UaH Co. v. Keily (1887), 3 T. L. R. 634. 

11 . 930 . Affixing seal to genuine signature.] — R. 
V, Collins, No. 11,759, ante, 

11 . 931 . Procuring forged signature.] — R. v. 
Sharp (1847), 9 li. T. O. 8. 179. 

Inserting false date .] — See Sect. 2, sub-sect. 2, 
ante, 

11 . 932 . Personation — Execution of mortgage 
deed.] — A son, who was one of the exors. & trustees 
of his father’s will, though he had not proved the 
mil, & wliose Christian names &; description were 
identical with those of his fatlier, after his father’s 
death, executed mtges. of property of the father 
& applied the mtge. mon(jy to his own purposes. 
The transaction took place without the knowledge 
of his motlier & sister, who wore co-trusteea &- 
co-extrices, wdth him, &; who had proved the will. 
The mtge. deeds were registered & purported to be 
executed by the absolute owner of the property, 
& the solr. who acted for both parties believed 
the son to be the absolute owner. The son told 
him nothing about the father’s will. After the 
son’s death the fraud was discovei*ed, & the mother 
& sister, as trustees of the father’s will, brought 
an action against the mtgees. claiming a declara- 
tion that the mtges. were void against them : — 
Held : the son in executing the mtge. deeds was 
personating liis father ; the deeds were forgeries, 
& the son could have been convicted of forgery 
by reason of his executing the mtge. deeds . — Re 
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CooPEK, OooPEU V. Vesey (1882), 20 Ch. D. 611 ; 
51 L. J. Ch. 862 ; 47 L. T. 89 ; 30 W. R. 648, C. A. 

Annoialiorts :—FoUd, Re De Lecuw, JakeiiH v. Central 
Advance & Discount Corpn., (1022] 2 Ch. 540. Mentd. 
Manners v, ]\I©w (1885), 29 Ch. D. 725; Brocklesby v. 
Temperance Bide:. Soc. (1893), 2 R. 594 ; Re Ingham. 
Jones V. Ingham, [1893] 1 Ch. 352. 

11.933. Bond — Without penalty or defeasance.] 

An indictment charging prisoner with having 
forged a bond obligatory is good ; though the 
instrument charged to have been forged have no 
condition with a penalty or defeasance annextjd 
to it.— -R. V, Dunnett (1792), 2 Leach, 581, C. C. R. 

11.934. Joint & several bond — Only one signature 
forged.] — Forgery will lie for one signature only 
to a joint & several bond, though the other sig- 
natures bo genuine. — R. v . Barber (1844), 1 Car. 

Kir. 434 ; 8 J. P. (544 ; sub norn. R. v. Richari>s, 
Barber, Fletcher & 1)orp:y, 3 1^. T. O. 8. 142 ; 
1 Cox, C. C. (52. 

Mentd. 11. v. Rowhmds (1851), 5 Cox, C. C. 

4 i-f o* 


Forgery by alteration of document.] — See 

Sect . 2, auie. 

Necessity for document to be a primfi facie valid 
document.] — See Sect. 4, nnic. 

See, (jeuerally. Bonds, Vol. VII., pp. 1(54 ei seq. ; 
Deeds tV Other Instruments, Vol. XVJI., 
pp. 189 et 


Sub-sect. 4.— Bank Noti;, 

See h’orgery Act, 1913 (c. 27), s. 2 (1) (c), ^ 
s. 18 (1). 

11.935. What is a bank note — Scottish bank 
note.]— Forging a Scottish bank note is not nuthin 
the English statutes against forgery. — R. v. Dick 
(1770), 1 Leach, (58 ; 2 East, P. 0. 925. 

Amwtation Consd. 11, r. Roberts (1857), 7 Cox, C. C. 422. 

11.936. .]— R. V, McKeay (182(5), 1 

Mood. 0. 0. 130, C. C. R. 

11.937. — — .] — The Forgery Act, 18(51 

(c. 98), s. 10, cx(.(‘nds to the engraving in England 
without authority of notes })urporUng to be notes 
of a banking company cari*>ang on business in 
Scotland only ; not witlistanding that sect. 55 
enacts that notliing in the Act contained shall 
extend to Scotland.— R. v. Brackp^nridge ^ 
King (18(58), L. R. 1 C. (]. R. 133 ; 37 L. J. M. C. 
8(5 ; 18 L. T. 3(59 ; 32 ,1. P. 43(5 ; 10 \V. R. 810 ; 
11 Cox, C. C. 90, C. C. R. 

Avruitation :—'Reld. Clarke r. Bradlaugh (1881), 7 Q. B. 1). 

OO* 


11.938. Omission of word “pounds.’'] — R. 
V, Elliot, No. 11,878, auto, 

11.939. - — — Bank note must be a bank note 
ex facie.] — R. v, Jones, No. 11,879, anfe. 

11.940. .]— R. V, Gibbs (1800), 1 East, 

173 ; 102 E. R. 08. 

11.941. Ornamental border is part of note.] 


— Prisoner caused a facsimile engraving to be made 
on a plate, of the royal arms of Scotland, & of the 
j figure of Britannia, in the position in which they 
j stand on the border of a promissory note of the 
I B. L. Banking Co. : — Held : he was indictable 
j under Forgery Act, 1830 (c. (56), s. 18, as engraving 
j part of a promissory note, purporting to be part 
i of a promissory note of the B. L. Banking Co. ; 
as every part of what usually circulated as a note 
of the B. L. Banking Co., the ornamental border 
as well as the obligatory words, was to be con- 
sidered i)art of the note within the statute. — R. v, 
Keith (1855), Dears. C. C. 48(5 ; 24 L. J, M. C. 
110 ; 25 L. T. O. S. 118 ; 19 J. P. 293 ; 1 Jur. 
454 ; 4 W. R. 412 ; 3 0. L. R. 692 ; 6 Cox, C. C. 
533, C. C. R. 

11,942. Proof by comparison.] — On an indict- 
ment under Forgery Act, 1913 (c. 27), s. 9 (a), for 
being in possession of paper intended to resemble 
& pass as special paper such as is used in the pro- 
duction of bank notes it is not necessary that a 
bank note should be produced so that the jury 
may make an immediate comparison. Where 
the jiaper has been printed on, the indictment 
may projjerly be framed either under s. 9 (a) or 
under s. 9 (<;). — R. v. Woods (1922), 91 Ij. J. K. B. 
728 ; 127 L. T. 160 ; 8(5 .]. P. 132 ; 38 T. L. R. 
493 ; (56 Sol. Jo. 524 ; 27 Cox, C. C. 223 ; 16 Cr. 
App. Rep. 129, V. C. A. 

Possession of forged note.] — See Sub-sect. 9, 

posi. 

Possession of engraving piates, etc.] — See 

Sub-sect. 9, post. 


Sub-sect. 5. — Valuable Security. 

A, Scrip, Dcheyiinrc, 

See, (jenerally, Forgery Act, 1913 (c. 27), s. 18 (1). 
What amounts to a debenture.] — See Bills of Plx- 
UHANGE, Promissory Notes & Negotiable 
Instruments, Vol. VI., pp. 448-150, Nos. 2876- 
2882. 

See, generally, Companies. 

Scrip receipt.] — See Nos. 12,000, 12,001, post. 
Scrip certificate as receipt.] — See Nos. 12,002, 
12,003, post. 

B. Bill of Exchange, 

See, generally. Forgery Act, 1913 (c. 27), 

ss. 2 (2) (a) & 18 (1). 

See, generally, Bili.s of Exchange, Promissory 
Notes, & Negotiable Instruments, Vol. VI., 
Part II., Sect. 1, sub-sects. I, 2, y)p. 19, 36, 37, 
42, 56, 215, Nos. 93, 94, 247, 250, 252, 256, 310, 
449, 1332. 

Signature in name of fictitious person.] — See 
Sect. 3, sub-sect. 3, ante. 

Forgery by aiteration of document.] — See 

Sect. 2, ante. 


PART XXXV. SECT. 6, SUB-SECT. 4. 

q. What is a hank note — Whethrr 
Srnttish banknote.] — 45 (ieo. 5, c. SI), 
N. 5, which impoHc^H penaUlcH on thoHo 
who PO880SH or have in their cuntodv 
any forged or counterfeited bank 
note, etc., bank bill of cxciiange, or 
bank powl bill, or blank bank note, 
blank bank bill of exchange, or blank 
bank post bill, knowing the Banio to 
bo forged or countorbdted ” : 

to apply to uotcH of the Bank of 
England only, & an objection to the 
roloyancy of a charge libelling poa 
8e88lon of forged notes of the Royal 
Bank of Scotland was sustained.— H.M. 


AnvorATro r. (Yunik (1882), 9 IL (Ct. 
of SesK.) 15 ; 19 Sc. L. H. 495. — SCOT. 

r. — lytifthcr ornamental border 

is part of.] — Jii an indietinent for 
forging a Bank of Ireland note, the 
indict, uient professed to set out the 
note in hac verba: — Held: it was no 
variance to (»init the ornaniental parts 
of the note.— H. v. (1842), Ann. 

M. & O. IR. 

s. Writino purporting to be a 

bank 7iote.] — On an indictment for 
feloniously otTering, etc., a forged 
note, eoininonly called a provincial 
note, issued under the authority of 
29 &, 30 Viet. c. 10, for the payment of 


$5, it appeared that prisoners had 
passed off a iu»te purporting to be a 
provincial note under the statute. 
No evidence was given that the note so 
altered was a note issued by the 
govt, of Canada : — Held : conviction 
sustained. — 11. r Pohtib (1876), 40 
U. C. U. 214.— CAN. 


J — Docuinonts or paper 

writings not counterfeits, but so made 
or executed as to resemble United 
►States Govt, notes, are counterfeit 
(okeiis of value within the meaning of 
Oiminal (IJode, 1892, s. 479. — 11. r. 
Gouky (1895), 33 N. B. 11. 81.— CAN. 
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Sect* C . — The documetii forged : Svb^sect* 6, jB., C., 

D. 

Incomplete or invalid documents .] — See Sect. 4, 
sub'sects. 1, 2, ante. 

C. Promissory Note, 1,0, U, 

See, ge^terally. Forgery Act, 1913 (c. 27), 
ss. 2 (2) (a), d:18 (1). 

See, generally. Bills of Exchange, PitOMissoRY 
Notes & Negotiable Instruments, Vol. VI., 
p. 14, Nos. 38, 42^7, p. 15, No. 52, & p. 29, 
Nos. 185, 186. 

Forgery by alteration of document.] — See 

Sect. 2, ante. 

Incomplete or invalid document.] — See Sect. 4, 
sub-sects. 1, 2, ante, 

I. O.U .] — See No. 11,992, post, 

D, Warrant for Payment of Money, 

See Forgery Act, 1913 (c. 27), s. 2 (2) (a), & 
s. 18 (1). 

II, 943. What is a warrant — General rule.] — A. 

uttered a forged paper in the following form : — 
“ M. will be pleased to send by bearer £10 on H.’s 
account, as II. cannot come himself.” The 
paper purported to be signed “ K.” M. was clerk 
to Messrs. C., bankers, with whom H. kept an 
account, & K. w^as foreman to H., but had no 
authority to draw on II.’s banker : — Held : (1 ) this 
U'as a warrant for the payment of money ; (2) any 
instrument for pa^unent, under which, if genuine, 
the payer may recover the amount against the 
party signing it, may be properly considered 
a w^arrant for the payment of money. — K. v, 
Vivian (1844), 1 Oar. & Kir. 719 ; 1 Den. 35. 

Amwiaiions : — As to (1) Refd. R. v. PavvHon (1851), 5 Cox, 

C. C. 220. As to (2) Refd. R. v. Snolliiip: (185.3), l)cara. 

V’ U Mentd. II. v. Hewitt (1818), 13 

11.944. -.] — Any document requesting 
the payment of money, wliich, is genuine, would 
give to the pei-son paying the money a right of 
action against the writer is, if forged, a forged 
warrant, for the payment of money witliin Forgery 
Act, 1830 (c. 66), s. 3. — K. v. Ferguson (1845), 
5 L. T. O. S. 458 ; 1 Cox, C. C. 241. 

11.945. ,] — In order to constitute the 

crime of forgery of a warrant or order for the 
payment of money under Forgery Act, 1830 
(c. 66), s. 3, it is ncc<^ssary that the instrument 
be such that, if genuine, it would, in the ordinary 
com’sc of business, be effectual for the payment 
of money. — R. v. Rouse, Billingsley & Bayes 
( 1849), 4 Cox, C. C. 7. 

11.946. Bill of exchange.] — R. v, Wil- 

loughby (1783), 2 East, P. C. 581, 944. 

11.947. Authority to withdraw deposit.] — A 

writing purporting to authorise bearers to receive 
money deposited in a bank by a friendly society 


on accountable receipts, & purporting to bo 
signed by the principal officers of the society, may, 
in an indictment for forgery, be allied to bo a 
warrant for the payment of money. — R. v. Harris 
& Lloyd (1842), 1 Oar. & Kir. 179 ; 2 Mood. 0. 0. 
267, C. 0. R. 

11.948. Document unsigned but ‘‘accepted.’^ 

— A forged paper was in the following form : — 
“ To M. & Co. Pay to my order, two montlis 
after date, to S., the sum of £80, &; deduct the 
same out of my ^xoimt.” It was not signed, but 
across it was written, “ Accept/ed, L.” ; & at the 
back the name & address of 8. M. & Co., were 
bankers, & L. kept cash with them ; — Held ; paper 
was a warrant for the payment of money. — R. v. 
Smith (1845), 1 Oar. & Kir. 700 ; 1 Den. 79. 

11.949. Cheque drawn on deposit account.] 

— An indictment for forging “ a certain warrant 
A order for the payment of money ” is not sup- 
ported by proof of the forgery of an instrument 
wliich is a warrant for the payment of money, 
but which is not an order. — R. r. Wilijams (1846), 

2 Car. & Kir. 51. 

AnnotcUion : — Refd. R. v. Charrotie (1819), 13 L. T. O. S. 47. 

11.950. Authority to draw money.] — A 

forged authority to di'aw money, which is well 
described as a “ warrant ” is not an “ order ” for 
the payment of the money. — R. v, Dixon (1849), 

3 Cox, C. C. 289. 

11.951. Ambiguous document — Admissibility 

of evidence.] — A document in the following form : 
“ W. Trim 2.S‘.,” is neither a warrant for the pay- 
ment of money, nor a request for the delivery of 
goods, within Forgery Act, 1830 (c. 66), ss. 3, 10, 
<fc cannot be shown to be so by parol evidence. — 
R. V. Erxis (1850), 4 Cox, C. C. 258. 

11.952. Account & request for payment.] — 

Prisoner forged & delivered to B. who owed 
money to A., a letter purporting to be written by 
A. <fc addressed to B., in which, after setting out 
the amount due from B., A. was made to say, 
“ Sir, — I hope you will excuse iny sliding for 
such a trifle,” ete., “ but 1 am obliged to hunt 
after every shilling”: — Held: document was a 
forged ” warrant ” for tlie payment of money 
within the meaning of Forgery Act, 1830 (c. 66), 
s. 3.--R. V, Dawson (1851), 2 Den. 75 ; T. & M. 
428 ; 4 New Sess. Cas. 569 ; 20 L. J. M, C. 102 ; 
35 J. P. 81 ; 15 Jur. 159 ; 5 Cox, C. C. 220, C. C. R. 

Annotation : — Mentd. R. v. Suelliug (1853), Dears. C. O. 219. 

11.953. Account of wages due.] — A warrant 

for wages, signed by a foreman & jjaid by a 
casliier ; — Held : not a “ warrant for the payment 
of money.” — R. Pilijng (1858), 1 F. & F. 324. 

11.954. Certificate necessary to obtain pay- 

ment.] — A ceHifleate in the following form : — 

“ I hereby certify that the within-named M. is 
gaining his living by hawking,” the production 
of which was necessary, in order that prisoner 


PART XXXV. SECT. 6, SUB- 
SECT. 6.-D. 

a. Wtuit is a warrant — Authority to 
draw money ,] — A forged letter which 
would be a good voucher if signed 
by the person by whom it purports 
to be signed, is an authority for the 

{ )ayment of money under CMminal 
jaw Amendment Act (46 Viet. No. 17), 
H. 253.-- R. V. Rosk (1887), 8 N. S. W. 
L. R. 31.— A US. 

b. Cheque incompletely filled 

up .] — A cheque with the amount filled 
In in figures in the comer of the docu- 
ment hut not in words in the body 
Is not properly described in an indict - 


inent for forgery as an order for pay- 
; ment of money, but should be described 
! as a warrant. — R. v. Wateus (188G), 
5 N. Z. L. K. a A. 29.— N.Z. 

c. Whether money-order tele- 

Oram .] — Prisoner was convicted on an 
indictment which charged him, hi the 
first count, with having forged “ an 
order for the payment of money,” &, 
in the second count, with having forged 
” an order for i-hc payment of money, 
purporting to be an order on the post- 
master at W. for the payment of the 
sum of £10 to J. W.” It was proved 
that prisoner, who was an omcor In 
the telegraph-office at W., had filled 
up in his own handwriting a printed 


form commonly known as a ” money - 
order telegram,” addressed to J. \V., 
intimating that the postmaster at W. 
will pay yon £10 ; & signed ” J. Mills, 
remitter, Dunedin.” No such re- 
mittance had in fact been made. The 
document was presented at the money - 
order office at W. by prisoner & paid, 
a receipt being Indorsed bv him. it 
also appeared that the printed forai 
of advice ” sent from the remitting 
to the paying office when money -order 
telegrams are issued had been filled up 
in prisoner’s handwriting. This advice 
was addressed to the postmaster at W., 
& purported to be si^ed by the post- 
master at D,, directing the former 
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light obtaia payment of money to which he was 
ititled : — Held : not a warrant for the payment 
money within Forgery Act, 1830 (c. 66). — R. 
Mitchell {I860), 2 F. & F. 44. 

11.955. Receipt — Treated as warrant by 

istom.] — building society was in the habit of 
iking money on deposit, & upon repaying such 
eposit, required a receipt to be given by depositor 
>r amount i*epaid. Prisoner was convicted of 
urging one of such receipts. By custom of the 
jciety such a document was treated as an 
uthoiity, warrant, or request to pay the deposit, 
ut not as an order : — Held : document might 
e described in the indictment as a warrant, 
uthority, or request for the iiayment of money 
y procuration within Forgery Act, 1801 (c. 98), 
. 24.— R. V, Kay (1870), L. R. 1 0. C. R. 257 ; 
9 L. J. M. 0. 118 ; 22 L. T. 567 ; 34 J. P. 501 ; 
8 W. R. 934 ; 11 Cox, C. C, 529, C. C. R. 

11.956. Need not be addressed to any particular 
person.] — K. i?. Rooehs, No. 11,838, ante. 

Forgery by alteration of document , see Sect. 2, 
mie. 

Necessity for document to be a primd facie valid 
iocument.] — Sec Sect. 4, sub-.sects. 1 & 2, ante. 

E, Order for Paynwnt of Money — Itequest, 

See Forgery Act, 1913, s. 2 (2) (a) & s. 18 (1). 

11.957. What is an order — Request.] — R. v. 

Mitchell (1754), Fost.. 119 ; 2 Fast, P. C. 930. 

Jnnotaiioris : — ^Folld. ll. v. Williams (177.5), 1 Leach, 111; 
R. V. Ellor (1784), 1 Lea^aj, 32:1; R. Clinch (1791), 

1 Leach, 540 ; IL v. (hillon (IS.Hl), 5 (’. 1». 1 1(5. Refd. 

R. V. Baker (1829), I Mood. C. C. 231. Mentd. R. v. 
Newton (1838), 2 Mood. O. C. 59, 

11.958. .] — A note, “ Please to send 

£10 by bearer, as 1 am so ill I cannot wait on you,” 
is not an order for the payment of mou(*y within 
7 Geo. 2, c. 22. — R. v. Ellok (1781), 1 TiCach, 323. 

11.959. .] — R.?-. Newton, No. 11,980, 

'j)Ost, 

11.960. Draft on a banker — No account.] -R. v. 

Lockeit, No. 11,791, ante. 

11.961. Fictitious name.] — A forged order 

on a banker for the jjayment. of money purporting 
to be made by one wiio kept cash with him, is 
within 7 Geo. 2, c. 22, though made iii a tlctitious 
name. — R. v. Abraham (1774), 2 Fast, 1*. G. 941. 

11.962. Drawee without funds.] — R. v. 

Carter (1815), 1 Den. 05 ; 1 Oar. & Kir. 741 ; 
5 L. T. O. S. 40 ; 9 J. P. 775 ; 9 Jur. 178 ; 1 Cox, 
C. C. 170, C. C. R. 

Annotaiiona : — Refd. R. v. Hewitt (J848), 13 J. 1’. 23 ; R. 
V. Dawson (1851), 15 J. P. 81. 

11.963. Bill of exchange.] — R. r. 8 hepi»aiid, 
No. 11,802, ante. 

11.964. Cheque — No account.] — R. r. Ckowther, 
No. 11,899, aide. 

11.965. Countersigned by clerk of society.] — 

The cheques of a provident society having ditterent 


branches were drawn in the name of the society, 
& signed by the chairman & three of the com- 
mittee of any branch of the society. They were 
then countersigned by the clerk of the whole 
society. The bankers did not know the names or 
signatures of the chairman or committee men, 
but relied upon the counter signature of the clerk 
as a voucher for their authenticity : — Held : a 
forgery of the signatures of the chairman & three 
members of the committee of a branch of the 
society by means of which the genuine signature 
of the clerk was obtained, wiis a forgery of a 
warrant or order for the payment of money. — 
R. V. Lee (1848), 11 L. T. O. 8. 49 ; 3 Cox, C. C. 80. 

11.966. Post-dated,] — A post-dated cheque 

is an order for the payment of money within the 
meaning of Forgery Act, 1830 (c. 66). — R. v. 
Taylor (1843), 1 Car. & Kir. 213. 

Annotaiion : — Refd. R. v. Hewitt (1818), 13 J. P. 23. 

11.967. Transposition of words immaterial.] 

— A cheque, in which the order of the words is 
transposed {e.<j. ” pay A. seventeen or bearer 
pounds ”) Is still a cheque & an order for the pay- 
ment of money, for the forgery of which an indict.- 
ment will lie. — R. v. Boreham (1817), 9 L. T. O. 8. 
24 ; 11 .1. P. 247 ; 2 Cox, C. C. 189. 

11.968. Unnecessary indorsement.] — R. v. 

Wardell, No. 11,788, ante, 

11.969. Foreign letter of credit — Treated as order 
in course of business.] — A letter of credit, on 
which the correspondents of the writer of it, 
having funds of his in th(dr possession, apply 
tJiem to the use of the party in whoso favour ii is 
given, is a warrant for the jjaymeni of money, 
witliin tJie meaning of Forgery Act, 1830 (c. 66), 
s. 3. — R. V. Raakb (1838), 8 0. & P. 626 ; 2 Mood. 
C. C. 66, C. 0. R. 

11.970. Letter of credit — Forgery of indorsement.] 

— An indorsemimt on a letter of credit : — Held : 
not an ” order,” as not mthin the oi igiiial mandate. 
— R. r. Wii.TON (1858), 1 F. & F. 391. 

11.971. Dividend warrant — Forgery of indorse- 
ment.] — R. V, Autey, No. 11,776, ante. 

11.972. Seaman’s order for payment of prize 
money.] — R. v. Mackintosh, No. 11,856, ante. 

11.973. Seaman’s advance note.] — Indictment 
for forging an order for payiiRuit of money. The 
instrument was an order to x)ay prisoner or order 
the sum of £4 5i>’., being a month’s advance on 
an intended voyage in a ship, as per agreement 
mth M., master. Prisoner had in the margin of 
the order written, “on rc^cciving tlxis cheque I 
agree to sail, & to be on board within sixteen 
horn’s from the date of tliis cheque ” : — Held : 
a good ord('r for paym(*nt of money within Forgery 
Act, 1830 (c. 66), s. 3. — R. v. Bamfiej.u (1834), 
1 Mood. 0. V>. 416, C. C. R. 

Annotaiion : — Refd. R. v. Anderson (1843), 2 Mood. & R. 

40U. 


“to pay J. Wilson £10 “ -.—//c/d : 
tho docuinont purporting to be a 
money -order Udogram was not an 
order for the payment of money. — 
R. V. Barnsley, 3 J. R. N. S. 55. — 
N.Z. 

PART XXXV. SECT. 6, SUB- 

6.— E. 

11,957 i. What is an order — Request. 1 
— '* Mr. McK., Sir, — Would you bo good 
enough as for to let mo have the loan 
of 110 for one week or so, & Bond it by 
the bearer immediately, & much oblige 
your most humblo servant. I, Almiras, 
P. P.” : — Held : not an order for the 
payment of money, but a more request. 


— R. V. Reopellk (1860), 20 V. C. R. 

260.~CAN, 

11,967 ii. An instru- 

ment in the following words : “ $3. 50c., 
Oarick, 1863, Apr. 10, J. McL., 
tailor, — T’leaso give Mr. A. S. to the 
amount of $3.50o., & by doing so you 
will oblige mo “ : — Held : an order 
for the payment of money, & not^ a 
mere request. — IL a. .Steel (1863), 
13 C. P. 619.— CAN. 

d. Post office order,] — V. ab- 

stracted a number of forms of post 
office orders from a local post office, 
filled them up for various amounts, & 
slguod them G. J., pro postmaster.'* 
Ho uttered these orders in payment for 


goods, & signed them as having received 
the amounts : — field : though no 
letters of advice bad been forwarded 
the orders wore ordesrs for the payment 
of money, & V. might bo indicted for 
uttering forged orders for the payment 
of money.-- H. v. Vanderstkin, 
Harris & Somerville (1865), 10 

Cox; O. C. 177.— IR. 

Wrilinu not addressed to 

any one .] — A writing not addressed 
to any one may be an order for the 
payment of monc 3 ’, if it be shown by 
evidence for whom it was intended. 
In this case the order was for $16, 
in favour of “ beartu’ or R. R.,** & 
purported to be signed by B, Prisoner 
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Sect, 0 . — The document forged : Suh-sect, 5, F, 

&G,] 

11,974, .] — A sailor’s slapping note for 

£2 15s., payable to B. or bearer live days after 
the sliip shall sail, is not a void instrument, under 
17 Geo. 3, c. 30, but is an “ undertaking, warrant, 
or order for the payment of money,” under 
Forgery Act, 1830 (c. 06), s. 3. Therefore, where 
such an instrument was forged, & goods obtained 
by means of it, it was held that prisoner ought to 
have been indicted for forgery. — E. v. Andehson 
( 1843), 2 Mood. & B. 469. 

Annotaiion : — Coiisd. R. V. Button (1848), 11 Q. B. 929. 

11,976. .] — “Three days after the ship 

* Selah ’ has sailed from the port of S., please to 
pay to J. W., or bearer hereof, the sum of £4, 
provided the said J. W. has actually sailed in the 
said ship — being part of his wages in advance, on 
her intended voyage to A. 

“ J. R., Master.” 

“ To J. S., owner of ship.” 

Held : an order for payment of money. — R. r. 
Lonsdale (1847), 8 L, T. O. H. 495 ; 2 Cox, 0. C. 
222 . 

11.976. .] — R. V, Howie, No. 11,857, ante, 

11.977. Order of magistrate — To pay reward.] — 
R. t\ Graham (1778), 2 East, P. C. 915. 

11.978. To pay for burial of drowned person 

— Burial of Drowned Persons Act, 1808 (c. 75).] — 
R. V, Fiioud, No. 11,875, ante, 

11.979. Pass of discharged prisoner — Entitling 
allowance.] — R. v, McConnell A Scott (1844), 1 
Car. A Kir. 371 ; 2 Mood. C. C. 298, C. 0. R. 

11.980. Order on treasurer of friendly society.] — 
An instrument in the following form : “ Please to 
pay T. £3 12«. 6d. for sick pay paid to .T.,” & signed 
by the officers of a friendly society, & directed to 
the treasurer, is, on the face of it, an order within 
Forgery Act, 1830 (c. 66), s. 3 ; & may be shown 
by evidence to be a warrant for the payment of 
money, within the same statute. — R. r. Tur- 
BERVILLE (1849), 4 Cox, C. C, 13. 

11.981. Account & request for payment.] — R. 
V. Dawson, No. 11,952, a7ite, 

11.982. Post office order.]— A post office order 
for the payment of £5, in the ordinary form, is a 
wariant & order for the payment of money. — 
R. V. Gjlcbrist (1841), Car. &, M. 224 ; 2 Mood. 
C. C. 233, C. C, R. 

AmwtaJions : — Refd. II. v. (’harretie (1849), 13 Q. B. 1 17 ; 

11. V. Vandersloin, HarrLs & Somerville (1865), 10 Cox,<J. C. 

177. 

11.983. Disposing power over subject of order.] 

— R. V. Mitchell, No. 11,954, ante, 

11.984. .] — A forged order on a tradesman 

in the name of a customer requesting that the 
goods mentioned in it might be delivered to the 
bearer is not wit hin 7 Geo. 2, c. 22, if the customer 
has no interest in the goods mentioned. — R. v, 
Williams (1775), 1 Ixjach, 114. 

AnmdfUions : — Consd. K. V. Clinch (1790), 1 Leach, 510. 

Refd. II. V. Cullcii (1831), 5 C. & P. 116. 

11.985. .] — In forgery, the order charged fis 

forged ouglit to import that the person making it 
luus a disposing power over the subject of ihe 


order ; or there ou^ht to bo proof tliat the pereon 
in whose name it is made had such power. — R. 
V. Baker (1829), 1 Mood. 0. 0. 231, C. 0. R. 

11.986. .] — A prisoner convicted, or con- 

fessing to an indictment for uttering a forged 
“ order,” ought not to have judgment passed, if 
it appears that the pei’son whose name is forged 
had no authority to order, & the writing merely 
purports a request. — R. v, Newton (1838), 2 
Mood. C. C. 59. 

.]-~See, also, Nos. 12,027-12,029, post. 

11.987. Name of drawee omitted.] — R. v. 

Sneujng, No. 11,841, ante. 

.]—See, also, Nos. 12,036-12,039, post. 

Forgery by alteration of document.] — See Sect. 2, 
ante. 

Necessity for document to be a prim& facie valid 
document.] — See Sect. 4, ante. 

F. Undertaking — Guarantee. 

11.988. Conditional as to amount — Suretyship.] 

— The forging of a paper by which the supposed 
writer promises to pay to B. or order £100 or such 
other sum, not exceeding the same, as ho may 
incur by reason of his becoming one of the sureties 
for R. is a forging of an undertaking for the 
payment of money, under Forgery Act, 1 830 
(c. 66), s. 3.— R. r. Reed (1838), 8 0. & P. 623 ; 
2 Mood. C. C. 62, G. 0. R. 

Ayinotntions : — FoUd. U. .Joyce (1805), 10 Cox, C. C. 100. 

Refd. R. V. Stone (1846), 2 Car. & Kir. 364. 

11.989. Undertaking that third person shall pay.] 

— A forged instrument, by which the supposed 
; maker of it , in consideration of goods to be sold to 
I P. undertakes to guarantee to the vendor the due 
I payment for all such goods so to be sold to P. 

I but so that the supposed maker should not be 
I liable beyond £10 is a forged undertaking for the 
payment of money witliin Forgery Act, 1830 
(c. 56), s. 3. — R. V. Stone (1846), 2 Oar. & Kir. 
364 ; 1 Den. 181, 0. R. 

AnmytaHons : — Folld. IL i\ .Toyce (186.5), 10 Cox, C. C. 100. 

Refd. R. V. West (1847), 2 Cox, C. C. 437. 

11.990. Guarantee — No consideration.] — Prisoner 
was indicted und(ir Forgery Act, 1830 (c. 66), s. 3, 
for forging a guarantee. Such a document is the 
subject of forgery though no consideration appear. 
Mercantile Law Amendment Act, 1856 (c. 97), 
s. 3, gives validity to such an undertaking. — R. t’. 
OoELHO (1861), 9 Cox, 0. C. 8. 

11.991. Indemnity — Against loss from employee’s 
dishonesty.] — Forging a document purporting to 
guarantee a master to a certain amount in money 
against t4ie dishonesty of a clerk, is forging an 
undertaking for the payment/ of money within 
Forgery Act, 1861 (c. 98), s. 23. — R. v. .Joyce 
(1865), Le. & Oa. 576; 6 New Rep. 73; 34 
L. ,J. M. C. 168 ; 12 L. T. .351 ; 29 J. P. 341 ; 11 
Jur. N. S. 472 ; 13 W. R. 662 ; 10 Cox, C. C. 100, 
C. O. R. 

11.992. I.O.U.J — Prisoner being pressed for pay- 
ment of a debt obtained further time to pay by 
giving as security an 1.0. U. purporting to be 
signed by himself & another, tlie signature of the 
latter being forged by prisoner : — Held : the 


in person presented it to M., repre- 
senting himself to be the payee, & a 
creditor of B. : — Held : it might fairly 
be inferred to have been intend(*d h)r 
M. ; & a conviction for forgery was 
sustained. — R. v. Parker (1864), 15 
C. P. 15.— CAN. 

f. Telegram — JRe/juest for pay- 

ment of money.] — A forged telegram 
lodged at a telegraph-office with the 


frandiilctit intention of obtaining 
money from the person to whom it is 
addressed is a request for payment of 
money within the meaning of Forgery 
Act, 1867, although the document 
actually forged was not, nor was it 
intended to be, delivered to the person 
to whom the message was sent. — K. 
r. Rkks (1884), 3 N. Z. L. R. C. A. 


PART XXXV. SECT. 6, SUB- 

5.—F. 

g. Memorandum of mortgage — In 
— A memorandum of mtge. under 
Real I‘roperty Act, 1861, Is not 
an undertaking for the payment of 
money within Act 7 of 1859, s. 1, & 
cannot be so charged In an information 
for forgery. — R. v, Tidemann (1871), 
5 S. A. L. R. 48.— AUS. 
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instrument was an “ undertaking for the payment 
of money ” within the meaning of Forgery Act, 
1861 (c. 98), s. 23. — It. v. Chambers (1871), L. R. 
1 C. C. R. 341 ; 41 1.. J. M. C. 15 ; 25 L. T. 507 ; 
36 J. P. 181 ; 20 W. R. 103 ; 12 Cox, C. C. 109, 

Jv* 

Forgery by alteration of document.] — See Sect. 2, 
ante. 

Necessity for document to be a prim& facie valid 
document.] — See Sect. 4, sub-sects. 1, 2, anie. 

See, generally, Guarantee. 

G. Receipt — Accountahle Receipt, 

See Forgery Act, 1913 (c. 27), s. 2 (2) (a) & 18 (1). 

11 . 993 . Words importing receipt — “ Settled.**] — 

An indictment for forging the word “ settled ” at 
the bottom of a bill of parcels importing that the 
bill had been paid, must show by proper aver- 
ments that it is a receipt, although 35 Geo. 3, 
c. 55, says that such a memorandum shall be 
deemed taken to be a receipt. — R. v. Thompson 
(1801), 2 Leach, 910. 

Annotaiions : — Overd. K. v. Martin 7 (J. & P. 519. 

Distd. R. V, Boardman (1838), 2 Mood. R. 147. 

11 . 994 . .] — R. V, Martin, No. 11,904, 

ante* 

11 . 995 . .] — R. V. Inder, No. 11,997, 

post* 

11 . 996 . “Paid.”] — A servant employed by 

her mistress to pay tradesmen’s bills, received from 
her a bill of a tradesman named Sadler, together 
with the money to pay it. She brought the bill 
again to her mistress, with the words “ paid 
sadler ” on it, the word “ sadler ” being mntten 
with a small “ s,” there being no initial of the 
Christian name of the tradesman. The mistress 
stated that she believed the words to be a receipt, 
& that no application was made for the money 
afterwards : — Held : on an indictment for forgery, 
the words “ paid sadler,” under the circum- 
stances, imported a receipt or accpiittance for the 
money, & were not merely a memorandum by the 
servant of her having paid the bill. — R. v. 
Houseman (1837), 8 C. <& P. 180. 

11 . 997 . Signature not necessary.] — An unsigned 
forged paper, ” Received from B., due to W., 
17.*/. Settled,” is a forged receipt within Forgery 
Act, 1830 (c. 66), s. 10. — R. v* Inder (1848), 2 
Car. & Kir. 035 ; 1 Hen. 325, C. C. R. 

11 . 998 . Pension no longer existing.] — Chelsea & 
Kilmainham Hospitals Act, 1820 (c. 10), s. 38, 
extends to the forging & uttering a receipt, or 
other document, relating to a Clielsea pension. 


supposed to be payable, & is not confined to cases 
of forging & uttering receipts, & other documents, 
relating to pensions in actual existence. 

An indictment on that Act charged prisoner 
with having forged & uttered a certain, receipt, 
relating to & concerning the payment^ of a certain 
pension, supposed to be payable to M. as an out- 
pensioner of the Royal Hospital for Soldiers at 
Chelsea: — Held: good. — R. v* Pringle (1840), 
9 C. & P. 408 ; 2 Mood. C. C. 127, C. C. R. 

11,999. Signature “for** another.] — If a party 
write on the back of a bill of exchange, ” Received 
for A.,” & sign his own name to it: — Held: he 
is not guilty of forging a receipt witliin Forgery 
Act, 1830 (c. 66).-— R. v* Arscott (1834), 0 C. & P. 
408. 

Antwtaiioii : — Refd. R. V, Autey (1857), Dears. & B. 294. 

12.000. Scrip receipt — Without name of sub- 
scriber.] — A scrip receipt, not filled up with the 
name of the subscriber, is not a receipt for money 
within the statutes agaiust forgery. — R. v* Lyon 
(1793), 2 Leach, 597 ; 2 East, P. 0. 933. 

12.001. .] — An indictment for forging a 

scrip receipt, signed (’. O., stating “With the 
name 0. O. thereunto subscribed, purporting 
to have been signed by one Clu’istoplier O. to be 
a receipt of the said Christopher O.,” is bad, for 
C. O. does not, upon the face of it, purport to 
be Cluistopher O. ; but an indictment stating the 
tenor only, without purporting, is good. 

On an indictment for forging a scrip receipt it 
must appear that the receipt was signed subse- 
quent to the passing of the Act on which the 
indictment Ls founded, but although signed before, 
yet if it was uttered after the passing of the Act, 
prisoner may be convicted on the count for 
uttering it, knowing it to be forged. — R. v* Reeves 
(1798), 2 Leach, 808 ; 2 East, P. C. 984, n. 

Amwidiion : — Mentd. R. v. Faderman (1850), 4 C'ox, C. 0. 

359. 

12.002. Scrip certificate.] — An instrument pro- 
fessing to be a scrip certificate of tlie li. & S. W. Ry. 
Co., is not a receipt & acquittance, nor a receipt, 
nor an undertaking for the payment of money, 
witliin Forgery Act, 1830 (c. 66). — R. v. West 
(1817), 2 Car. & Kir. 496 ; 1 Hen. 258 ; 2 Cox, 
C. C. 437 ; 11 .1. P. Jo. 853, Ex. Ch. 

12.003. .] — -A scrip certificate in a railway 

CO. is not an accountable receqit, nor an acquittance 
or receipt, witlun the meaning of Forgery Act, 
1830 (c. 66), s. 10 ; therefore the forgery of such 
document is not a felony, but a misdemeanour 
only. — Clark v, News.am (1847), 1 Exch. 131 ; 


PART XXXV. SECT. 6. SUB- 
SECT. 6.— G. 

h. Words inworting receipt — Ac- 
knowledged.** I — The following: iiiBtru- 
ment : — “ I. J. H., do agree to W. C., 
of W., the full rite & privihigo of 
all the whitooako He elm & hickory 
standing on lot 26, south part, 
o 3rd conoesslon Plymp, for the 
sum of $30, now paid to H. by C., the 
receipt whereof is hear by me acknow- 
ledged ** ; — Held : the instrument 

might bo construed as a receipt for 
the payment of money, & came within 
22 Vict. c. 94 ; & the conviction was 
sustained. — R. v* Cajison (1864), 14 
O. P. 309.— CAN. 

k. Receipt for goods — Indorsement 
of*] — A cargo of oats Was received 
at an elevator for the S. Co., of 
which prisoner was a member, & 
also secretary & ilnancial manager, 
with power to sign notes, etc. On the 
day of their receipt, a clerk of the 


S. Co., who was authorised so to do, 
prisoner having nothing to do with the 
buying & selling of the grain, signed an 
ord(ir for the delivery of 19,886 bushels 
of the oats to a railway co., consigned 
to the S. Co.’s agents in Now York, 
on whom two drafts were drawn by the 
S. Co., signed by prisoner, which were 
accepted & paid. Warehouse receipts 
transferable by Indorsement were given 
to the S. Co., for these oats, though 
after the delivery thereof to the railway 
CO., & were allowed to remain with the 
S. Co., without any demand being made 
for their cancellation. Subsequently, 
prisoner, in the name of the S. Co., 
discounted two promissory notes at a 
bank, & indorsed the warehouse 
receipts as security for the payment 
thereof, the notes containing a state- 
ment that the receipts wore pledged 
as such security with authority to sell, 
etc., lu default of payment : — Held. : 
the indorsement to the bank of the 
receipts did not ooustituto a forgery, — 


Re Sherman (1890), 19 O. R. 315. — 

CAN. 

1. Accountahle receipt — Banker*8 .] — 
An indictment charged prisoner with 
forging the following accountable 
receipt : “ Ulster Bank. We have 

j'oeeived from Lowtherstowri Union 
£4 sterling, which is placed to the 
credit of their account with the Ulster 
Banking Co., £40 S. C. manager,” with 
intent to defraud the guardians of the 
poor of the Lowthei'stown Union. In 
a second count prisoner was charged 
with the uttering &; publishing the 
receipt as true. At the trial it 
appeared that prisoner was a poor-rate 
coUector of the union, & it was his 
duty, at the time laid in the indictment, 
to have lodged with the Ulster Banking 
Co., who wore treasurers of the 
Lowtherstown Union, a sum of £40 
to the credit of the union. The bank 
furnished weekly to the clerk of the 
union an accoimt of the sums lodged 
by the collectors, for which lodgment 
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8ed* 6 . — The document forged : Snb^aect* 5| {?., S* 
dt I . ; mih-eect, 6.] 

5 By. Can. Oas. 69 ; 16 L. J« Bx. 296 ; 9 
L. T. O. S. 199; IIJ. P. 840 ; 154 E, B. 55. 

Annotatixina : — ^Befd. II. t>. West (1847)^ 2 Car. & Kir. 490. 

Mantd. Smith r. Streatfeild, 11913] 3 K. B. 704. 

12.004. Indenture & receipt.] — B. v. Jokes & 
Pajlmer, No. 11,741, ante. 

12.005. Memorandum of payment — Without ac- 
knowledgment.] — A memorandum importing that 
B. hod paid a sum to D., but not importing 
any acknowledgment from D. of his having 
received it, is not such a receipt as Perjury Act, 
1729 (c. 26), s. 1, makes it a capital offence to 
forge or utter. — B, v, Hakvey (1812), Russ, <fe 
By. 227, C, C. B. 

Annotaiions : — Raid. R. v. Hill (1847), 2 Cox, C. C. 24G ; 

II. r. West (1847), 1 Den. 258. 

12.006. Paymaster’s receipt — Distinguished from 
order to pay.] — Prisoner, a pay-serjeant of the 
artillery, obtained from the pay-master a receipt 
for a sum of money as part of subsistence of a 
company for the month of May. He afterwards 
erased May & inserted June & gave the receipt to 
a tradesman, who, according to the usual practice, 
advanced the sum to prisoner, & sent the receipt 
to t^he agent of the regiment, who paid the amount. 
The indictment for forgery, describing the instru- 
ment as a receipt: — Held: good. — B. v. Hope 
(1834), 1 Mood. O. C. 414, 0. O. B. 

Amwlation : — Refd. ll. V. Rice (1834), « C. & P. 034. 

12.007. Authority to obtain money from army 

agent.] — A receipt was signed by tlie captain of a 
detachment, on the authority of which money 
was received from an army agent, on account of 
the monthly subsistence for such detachment : — 
Held: it was properly described as “ a receijd ” 
for money, under 2 3 Will. 4, c. 123, s. 10, 

although* it aj^peared that such instruments were 
fi*equently cashed, upon indorsement, by trades- 
men in the neighbouihood of the place where the 
regiment was .stationed, & the amount afterwards 
received by them from the army agent. — R. i\ 
Bice (1834), 6 C. & P. 034. 

12.008. Authority to county treasurer — To pay 
costs.] — It wa.s the practice of the treasurer of the 
county of S. when an order had been made on 
him for the pa>mcnt of the expenses of a prose- 
cution, to pay the whole amount to the attorru^y 
for the prosecution or Ids clerk, & to require ilie 
signature of every person named in the order to 
be written on the back of it, & opposite to each 
name the sum ordered to be paid to each person 
respectively : — Held : such a signature is not a 
receipt, the forging of which is an offence against 
Forgery Act, 1830 (c. 66), s. 10, & it is merely an 
authority to the treasurer to pay the amount.— 


, 2 

R. V. , . 274^ 

12*009* Agroemtht to rahmio Receipt 

douse.] — ^An instrument, purporting to be on 
agreement, wae stamped as such, dc recited that 
an arrangement Bad been made between the 
parties thereto in consideration of a certain sum, 
the receipt of which was thereby acknowledged, & 
then proceeded to release the party pa^wg it 
from all further claim in the matter in respect of 
which it was paid : — Held : it was a receipt or 
acquittance under Forgery Act, 1830 (c. 66), s. 10, 
& could be so described in an indictment for 
forgery.— B. v. Hill (1847), 2 Cox, 0. C. 246. 

12.010. Receipt for goods.] — B. v. Ward, No. 
11,896, ante. 

12.011. Authority to receive delivery note.] 

— Prisoner, who was indicted for forging a receipt, 
signed a document which entitled him to receive 
a delivery note, which, in the course of business 
of a CO., would enable liim to demand & have the 
goods described therein delivered to him on 
payment of the charges for carriage : — Held : 
this was a forgery of a receipt for goods within 
Forgery Act, 1830 (c. 66), s. 10. — B. iK Meigii 
( 1857), 7 Cox, C. C. 101. 

12.012. Turnpike toll-gate ticket.] — A turnpike 
ticket is a receipt for money, &, the forging thereof 
is a felony within Forgery Act, 1861 (c. 98), s. 23. — 
B. V. Fitch, K. v. Howley (1862), Le. & Ca. 159 ; 
6 L. T. 256 ; 26 J. P. 291 ; 8 Jur. N. S. 624 ; 10 
W. B. 489 ; 9 Cox, C. C. 160, C. C. B. 

12.013. Friendly society “clearance.”] — A. was 
secretary of a friendly society which had branches 
in various towns. Any member who had paid 
all Ins dues, on going from one of these towns to 
another, was entitled to a document called a 
“ clearance,” which admitted him to membership 
at any place where a branch of the society existed. 
A clearance had to be signed by the secretary & 
by two other officers of the society. Neither of 
these two officers received or was responsible for 
any of these payments, nor were their signatures 
to a clearance understood as importing that any 
money had been received by them. C., a member 
of the society, was entitled to a clearance, having 
paid A. all his dues, but the money he had so paid 
liad not been accounted for by A. to the treasurer. 
A. sent (J. a clearance to whicli he had forged the 
names of the two other officers : — Held : the clear- 
ance was not an “ acquittance or ixiceipt for 
money ” witliin Forgery Act, 1861 (c. 98), s. 23.—- 
R. V. French (1870), L. B. 1 0. 0. B. 217 ; 39 
1.. J. M. 0. 58 ; 21 L. T. 720 ; 34 J. P. 213 ; 18 
W. B. 354 ; 11 Cox, 0. C. 472, C. C. B. 

12.014. Railway ticket.] — An ordinary railway 
ticket is not an acquittance or receipt for money 


the clerk. In auditing their accounts, 
gave them credit. It was proved that 
the sum actually lodged by prleontir 
was only £4 but that he produced the 
receipt to the clerk of the union as a 
receipt for £40, alleging that he had 
lodged that sum in the bank, &. that 
the word four was put in the body 
of the receipt through the mistake of 
the bank clerk. The jury found 
prisoner altered receipt with Intent 
to defraud the guardians : — Held the 
conviction was right, this being an 
aocountahlo receipt within the meaning 
of 39 Geo. 3, c. 63, & prisoner having 
made the alteration in a material part, 
oalculatod to deceive the clerk of the 
union. — R. v. Johnston (1851), 1 
I. C. li. K. 641 ; 3 Jr. .)ur. 209.— IR. 

m. Altering — To coneexil fravxl 


already commuted.] — When a person 
employed by prosecutrix to make a 
payment, obtained from her a larger 
sum than was necessary & finding it 
was not all required, retained the 
dllTerence & increased the amount 
named in a receipt given by the 
payee: — Held: the alteration was 
comiriitted to complete a fraud & a 
conviction for forgery was good. — 
ll. v. KriTH (1877), 3 V. L. R. 10.— 
AUS. 

n. Receipt for rent.] — The in- 

dictment stated that prisoner falsely 
altered a receipt for rent which, 
previously to such alteration, was as 
follows : “ Ennis, 1837, Apr. 3. Re- 
ceived from J. & J. G. £7 7». Id., on 
accoimt of rent, etc., as at foot. 
R. Curtin. Deo. 3rd. Cash per J. O, 
£3 6s. ; cash this day per do., £4 Is, 7d. 


total, £7 7s. Id.*' The alteration was 
clfocted by erasing the lines following 
the words “ P. Curtin.'* The indict- 
ment did not state any further cir- 
cumstances showing that such an 
erasure constituted a forgery ; but It 
appeared In evidence that two separate 
receipts had been previously given for 
the two sums meniloned in the erased 
lines, & that prisoner's object was to 
got credit for the other sum as a 
separate payment : — Held : the con- 
viction was right. — 11. v. Qeeen (1830), 
Jebb, Cr. & Pr. Cas. 282.— IR. 

o. Fdbricuting.] — The fabrication 
of a receipt for money, neither used 
nor Intondod to bo used to defraud 
the person by it appearing to have 
reocived the money, but for the purpose 
of concealing a previous fraud upon a 
third party, is an indictable forgery, — 
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Act> 1801 (c. 08), B. 23 E. v. 

(1871), 11 Oox, C. 0. 672. 

12,015* Aoeountalile receipt Entry In bank 
]MUfi*book*] — ^An entry, of the leceipt of money 
or notes, made by a cashier of a bank, in the bank 
book of a creditor, is an accountable receipt for 
the i>ayment of money within 7 Geo. 2, c. 22 ; & 
altering the principal sum, by prefixing a figure to 
increase its numeration, is a capital forgery. — li. 
V. Harrison (1777), 1 Leach, 180. 

Annafationa: — ^Folld. R. v. Smith (1882), Le, & Ca. 1C8. 

Bald. R. V. Lyon (1793), 2 Leach, 597. 

12.016. .] — Prisoner was the treasurer, 

of a society, &; it was his duty to pay money 
received to the society’s bankers. He produced 
to the society a fictitious book, puiporting to be 
the bank pass-book, containing entries purporting 
to vouch that he paid certain money into the bank, 
& tliat the bank acknowledged the receipt of it, 
which book did not truly represent the state of 
account. Prisoner having at various times drawn 
out money which he had appropriated for his own 
purpose : — Held : ho, though a member of the 
society, might properly be convicted of uttering 
a forged receipt with intent, etc. — K. v. Smith 
(1802), Le. & Ca. 108 ; 31 L. J. M. 0, 154 ; 0 L. T. 
300 ; 20 .T. P. 452 ; 8 Jur. N. 8. 572 ; 10 W. li. 
583 ; 9 Cox, C. C. 102, C. C. K. 

AnTuMion : — Refd. 11. v. Moody (1802), 31 L. J. M. C. 150. 

12.017. Banker’s deposit receipt.] — On an 

indictment for forging & uttering a warrant & 
order for thti payment of money, for forging 
& uttering an acquittance & I'eceipt for money, 
it was proved that M. had paid £85 into the I), 
bank, & had taken an accountable receipt for that 
amount/ ; tliat the coui*se of dealing at the D. 
bank was to treat the accountable receipt with the 
depositor’s signature on tlie face of it as an order 
for the payment of the money deposited Sc interest ; 
& that prisoner went to the 1). bank with the 
receii^t that had been given to M., & having 
written the name of M. on the face of it he delivered 
it to the bankers, who paid him £85, & interest. 
Prisoner was convicted : — Held : the conviction 
was right. — K. v. Atkinson (1811), Car. & M. 
325 ; 2 Mood. C. C. 215, C. C. K. 

Scrip certificate.] — See Nos. 12,002, 12,003, 

ante. 

12.018. Notice of transfer of goods.] — On 

an indictment for forging Sc uttering an account- 
able receipt for goods, the document was as 
follows : “ By order of P., we liave this day trans- 
ferred into the name of C. &; 8., 759 quarters & 
4 bushels of wheat, ex August Perdinaud, Captain 
Richards. Entered by P., Sc now lying at our 
granaries at B.-W. The wheat is insured against 
risk of fire by us. — ^B. & Y.” ; — Held : tliis was an 
accountable receipt within Forgery Act, 1830 
(c. 60), s. 10.— R. V . Pries (1853), 0 Cox, C. C. 165. 

12.019. Pawnbroker’s duplicate.] — R. v. 

PiTCHiE, No. 12,097, post. 

Forgery by alteration of document.] — See Sect. 2, 
ante. 

Necessity for document to be a prim& facie valid 
document.] — See Sect. 4, sub-sects. 1, 2, ante. 


H. Foreign Negotiable Insirummta, 

12.020. Former law— Forgery of Foreign Bllle 
Act, 1808 (c. 189), s. 1.] — To support an indictment 
charging the forging of foreign negotiable instru- 
ments in this country, under above Act, it is 
sufficient to show that an instrument has been 
forged here resembling such as, if genuine, pass 
currently instead of money abroad. The aver- 
ment necessary in pleading, & facts necessary to 
be proved to establish a case of forgery in respect 
of common English negotiable instruments 
generally, do not apply to instruments within 
above Act, the word “ purporting ” therein 
applying rather to the object & intention of the 
maker in putting it into circulation, than to any 
form of words constituting the instrument. 

In an indictment for forgery founded on above 
Act, it is not only necessary to set out the instru- 
ment charged to be forged on the record, in the 
foreign language in which it may be worded. 
There must also be an English translation of the 
instrument, however inefficient Sc unintelligible 
such translation may be, or the indictment will 
be fatally defective for want of it. It cannot be 
supplied by evidence, Sc a conviction founded 
upon it cannot be supported. For that reason, 
judgment upon a conviction of that ollence, on 
evidence, was arrested, Sc convict discharged. — 
R. V. Goldstein (1822), 10 Price, 88; 3 Brod. 
Sc Bing. 201 ; Russ. Sc Ry. 473 ; 7 Moore, C. P. 1 ; 
147 E. R. 251, Ex. Ch. 

Annotations .'“—Refd. R. V. Fadonnan (1850), 4 Oox', 0. C. 

301 ; R. iJ. Keith (1855), Dears. C. (\ 480. Mentd. 

Amann v. Damm (1800), 8 C. B. N. S. 507. 

12.021. Form of indictment.] — R. v. Goldstein, 
No. 12,020, atiie. 

.] — See, noiv. Forgery Act, 1913 (c. 27), 

s. 17, & Indictments Act, 1915 (c. 90). 

7. Other Cases. 

12.022. Letter of credence — To collect money.] 

— Savaoe’s Case (1647), Sty. 12 ; 82 E. R. 491. 

Annotaiion : — ^Mentd. R. v. Wynd (18*20), 2 Stra. 834. 

12.023. Affidavit — To obtain money.] — To forge 
an affidavit for the purpose of obtaining money 
due to an officer’s widow from the Treasurer of 
the King’s bounty is indictable at common law. — 
R. V. O’Bhian (1740), 7 Mod. Rep. 378 ; Hess. Cas. 
K. B. 229 ; 2 8tra. 1141 ; 87 E. R. 1303. 

12.024. Transfer of stock.] — 11. v. Gade, No. 
11,855, a7ite. 

12.025. Instrument in form of promissory note.] 

— Instrument in the form of a promissory note : — 
Held : not to be subject of an indictment for 
forgery at common law. — R. v. Burke (1822), 
Russ. Sc Ry. 496. 

Sub-sect. 6.^ — Document of Titije to Goods, 

See Forgery Act, 1913 (c. 27), s. 2 (2) (c). 

12.026. Request for delivery of goods — Irregular 
form of order.] — Forging an order in the name of 
a silversmith for the re-delivery of plate from 
Goldsmiths’ Hall, viz,: “Please to deliver my 


R. v.JliRREL (1889), 8 N. Z. L. R. 401. 

p. Necessary averments.] — R, v. 
MoCorkell (1857), 8 L, C. J. 283, — 

CAN. 

PART XXXV. SECT. 6, SUB- 
SECT. 6.~I. 

Q. Cheque tm current account.] — 
A ohouuo on a Koneral current ac- 
count iH “ valuable fiecurlty witlilu 


the meaning of Criminal Code, s. 2, 

8Ub-8. 40. R. V. IhlENTICE & Wkiuht 

(1914), 29 W. L. R. 665 ; 7 W. W. R. 
271 ; 20 D. L. R. 791 ; 7 Alta. L. R. 
479.—CAN. 

r. Agreement in umtinq.] — An agree- 
meat In writing was altered by the 
addition of some material terms by 
accused without the consent or know- 
ledge of the other executant & was not 
signed by the other parties : — //cM : 


guilty of forgery of a valuable security. 

JlAMASWAMI AYYAR V. R. (1917), 

I. L. R. 41 Mad. 580.— IND. 

PART XXXV. SECT. 6, SUB-SECT. 6. 

s. Bill of lading. ] — A Bill of 
Lading is an “ autliority for the de- 
livery of goods within the meaning of 
“ Crltniiial Law & Practice Statute 
No. 233, 8. 227.’* — R. v. Wright 
( 1871). 2;V. R. (Law) 204.— AUS. 
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Criminal Law and Procedure. 


Sect. 6. — The document forged : Stib-sects, 6, 7, 8, 
9<fe 10.] 

work to the Bearer ” is within 7 Geo. 2 (c. 22). — 
R. V, Jones (1764), 1 Leach, 53. 

Annotation FoUd. K. V. Cliuoh (171U). 1 Leach. 540. 

12.027. Disposing power or interest in goods 

— Power to comply with order.] — A forged order 
for the delivery of goods is not within 7 Geo. 2 
(c. 22), unless it be directed to the person who 
holds the goods ; & it must appear in an indict- 
ment for this offence that the person whose name 
is charged to be forged, had an authority to make 
such an order. — R. r. Clinch (1791), 1 l^ach, 
540 ; 2 East, P. C. 938. 

Ann^ytaiions : — Folld. H. v. Cullen (1831), 5 C. & I*. 116. 

Distd. R. V. duelling (1853), 6 Cox. C’. C. 230. Refd. R. 

u. Carter (1845), 1 Cox, C. C. 170. 

12.028. .] — A forged letter, requesting 

a tradesman to deliver goods to A., & voucliing 
for his ability to pay, may be described as a 
request within Forgery Act, 1830 (c. 66), s. 10, 
though the suppovsed writer have no authority 
over or interest in the goods. — R. v, Thomas (1837), 
7 0. & P. 851 ; 2 Mood. C. C. 16. 

12.029. .] — A forged paper addressed 

to a tradesman, & purporting to be signed by one 
of his customers is a forged request for the delivery 
of goods witliin Forgery Act, 1830 (c. 66), s. 10. — 
R. V, .James (1838), 8 C. & P. 292. 

See, also, Nos. 11,983-11,986, a)ite. 

12.030. Offence distinguished from false 

pretence.] — A person who obtained goods on 
delivering a forged letter is not indictable for 
obtaining goods by false pretences, as this is an 
uttering a forged request for the delivery of goods. 
— R. V. Evans (1833), 5 0, & P. 553 ; 1 Nev. 

M. M. C. 374. 

Annotation : — ReM. R. r. Button (1848), 11 (i. B. 029. 

12.031. Fraud on third person.] — Where a 

forged request for the delivery of goods was 
addressed in her maiden name to a female, who, 
prior to the dat e of it, had married : — Held : the 
party uttering it might properly be convicted, 
on an indictment charging the intent to defraud 
the husband.— R. r. Carter (1834), 7 C. & P. 134. 

12.032. .] — A forged paper, in the following 

foim: “Please let the lad have a hat, & 1 will 
answer for the money. B.,” is a forged request 
for the delivery of goods. — R. v. White (1840), 
9 C. & P. 282. 

12.033. List of customers’ names.] — If the 

course of dealing between A. & B. is, that A. shall 
write persons’ names in a list with a sum against 
each name, on sight of which B. is to furnish goods 
on the credit of A. to each person whose name is 
on the list, to the amount set against his name, 
such list is a request for the delivery of goods, & 
the fraudulent alteration of one of the sums in it 
is indictable as a forgery under Forgery Act, 1830 
(c. 66), s. 10. — R. r. Walters (1842), Car. & M. 
588. 

12.034. Authority to servant to obtain 

goods.] — A forged instrument in the following form : 
“ I hereby authorise my servant, E., to procure a 
watch of you ” is not a forged order & request for 
the delivery of goods, witWn Forgery Act, 1830 
(c. 66), s. 10. — R. V. Egan (1843), 1 L. T. O. 8. 
527 ; 1 Cox, C. C. 29. 

12.035. Signature of official necessary to 

complete form.] — An order purporting to direct 
a cooper of the London Docks to permit “ self & 
CO. to taste wines, ex Traveller,” is an order for the 
delivery of goods. Where prisoner was convicted 
of uttering such order with the wine-merchant & 


owner’s signature to it forged ; — Held : conviction 
was right, although prisoner had failed to obtain 
the signature of the dock co.’s clerk to the order, 
without wliich the cooper was not authorised to 
act upon it. — R. w Illidge (1849), 2 Oar. & Kir. 
871 ; 1 Den. 404 ; T. & M. 127 ; 18 L. .1. M. C. 
179; 13 J. P. 425 ; 13 Jur. 543 ; 3 Cox, 0. C, 
552, 0. C. R. 

12.036. Name of drawee omitted.] — A 

forged paper was in the following form : “ Per 
bearer two 11 — 4 superfine counterpanes. T. 1)., 
E. T.” It was not addressed to any person ; — 
Held : it was neither an order nor a request witliin 
Forgery Act, 1830 (c, 66), s. 10. — R, v. Cullen 
( 1831), 5 C. & P. 116 ; 1 Mood. C. C. 300. 

Annotations -Folld. R. V. Thompson (1850), 15 J. P. 10. 
Consd. R. V. xSiiollinK (1853), 6 Cox, C. C. 230. 

12.037. .] — On an indictment on 

Forgery Act, 1830 (c. 66), s. 10, a request for the 
delivery of goods need not be addressed to any one. 
— R. V, Carney (1832), 1 Mood. C. C. 351. 

Annotations: — Consd. R. v. Thompson (1850), 15 J. P. 10. 
Apld. R. V. Snelling (1853), G Cox, C. O. 230. Refd. R. 
i\ James (1838), 8 C. Sc 1*. 292 ; R. v. Nowton (1838), 
2 Mood. C. C. 59. 

12.038. ',] — A paper in the following 
form held to be a request for t he delivery of goods, 
though not addressed to any one : — “ Aug. 3, ’39 — 
One 16-in. helmet scoop — one 4-qt. kettle — .1. II.” 
— R. V. PuLRROOK (1839), 9 C. & P. 37. 

Annotation : — Apld. R. r. Sriellinj? (1853), G Cox, C. O. 230. 

12.039. .] — R. i\ Thompson (1850), 

15 J. P. 10. 

See, also, No. 11,841, ayite. 

12.040. Form of indictment.] — A. was in- 

dicted for forging a certain warrant, order Sc i‘equest 
in the words & figures following (the instrument 
was then set out in full). It was proved to be 
only a request ; — Held : as the instrument was 
set out in full, the description of its legal character 
was surplusage, & therefore caused no variance. — 
R. IK Williams (1850), 2 Den. 61 ; T. & M. 382 ; 
4 New 8ess. Cas. 435 ; 20 L. J. M. C. 106 ; 16 
L. T. O. S. 513; 14 ,1. P. 753; 11 Jur. 1052; 
4 Cox, C. C. 358, C. i\ R. 

Forgery by alteration of document .]- — See Sect. 2, 
ante. 

Necessity for document to be a prim& facie valid 
document .] — See Sect. 4, sub-sects. 1 & 2, ayde. 


Sub-sect. 7. — Records and Processes of Court. 

Sec Forgery Act, 1913 (c. 27), s. 3. 

12.041. What is a “record.”] — “Record” in 
Forgery Act, 1861 (c. 98), s. 28, moans record of a 
ct. of competent jurisdiction, & forgery of a 
document wliich, although an official document, 
is not kept in pursuance of any statutory authority, 
does not constitute an offence within that sect. 
Consequently utteiing as a certificate of letters of 
ordination a document purporting to bo a copy 
of the register of ordinations to which the signa* 
ture of the registrar of the diocese was forged 
is not indictable under that sect., the register of 
ordinations not being kept under any statutory 
authority. — R. r. Etheridge (1901), 19 Cox, C. C. 
676. 

12.042. Indictment — Adding name to.] — To in* 

sert into an indictment the names of those against 
whom in truth it was not found is forgery. — R. v. 
Marsh (1685), 8 Mod. Itep. 66 ; 3 Salk. 172 ; 87 
E. R. 42. 

12.043. Writ — Alteration after sealing.] — A writ 
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altered alter it is sealedi this is a great mis- 
demeanour. — CuowTHm v. Wheat (1724), 8 Mod. 
Bep. 243 ; 88 E. B. 174. . 

12>044* Magistrate’s order — Discharge ot pris- 
oner on ball.] — Forging an order from a magistrate 
to a gaoler to discharge a prisoner, as upon bail 
having been given, is forgery at common law. — 
B. V. Harris (1833), 1 Mood. 0. C. 393 ; 6 Ci & P. 
129 ; 2 Nev, & M. M. 0. 151, C. C. K. 

12.045. Copy ot report of payment Into court.] — 
Forging a paper writing purporting to be an 
office-copy of a report of the Accountant-Generars, 
of money being paid into the bank, & also an 
office-copy of a certificate of one of the cashiers 
of the bank is witliin 12 Geo. 1, c. 32, s. 9. — B. v. 
Gibson (1708), 1 Leach, 61, 0. C. R. 

12.046. Process of county court — Filling in or 
altering.] — Tlie practice of issuing county ct. 
pi’ocesses in blank, for the attornies to fill up after 
they have been issued by the county clerk, is 
liiglily irregular. & SemJble ; the filling up of a 
county ct. summons, or altering a dif<ir Ingas into 
a summons, after it has been so issued in blank 
is a forgery at common law. — R. v. Collier 
(1831), 5 C. & P. 160. 

.] — See County Courts Act, 1888 (c. 43), 

s. 180. 

12.047. Obtaining judge’s order — Erasure of 
judge’s endorsement.] — Re Jacobs, No. 11,752, 

12.048. Subpoena — Substitution of names.] — 

Where a practitioner obtained suhpccnas for 
the attendance of witnesses, &, finding that the 
witnesses could give no evidence, substituted other 
names in the subpoenas : — Held : though he had 
committed an irregularity, he had not been guilty 
of forgery. — Re Taylor, [1912] A. C. 317 ; 81 
L. .T. 1’. C. 169 ; 105 L. T. 973 ; 28 T. L, R. 206, 
P. C. 

Acting under false pretences of.] — Sec Part 
XXXIV., 8ect. 16, sub-sect. 2, G., ante. 

Forgery by alteration of document.] — See Sect. 2, 
ante. 

Necessity for document to be a prim& facie valid 
document.] — See Sect. 4, sub-sects, 1 A 2, ante. 

Bail.] — Sec Sect. 11, post. 


Sub-sect. 8. — Reoister op Births, Marriages, 

AND Deatils. 

12.049. Parish register — ^Falsifying.] — Dudly’s 
Case (1658), 2 Sid. 71 ; 82 E. R. 1263. 

12.050. Destroying, defacing & injuring.] — 

A count in an indictment on Forgery Act, 1830 
(c. 66), s. 20, wliich charges that prisoner “ feloni- 
ously A wilfully did destroy, deface, & injure ” a 
parish register, is not bad for duplicity, & it is 
not necessary in such a count to allege a scienter. 

Tearing oA‘ a part of a leaf of a parish register- 
book, on which part of the leaf is written entries 
of baptisms, etc., by wliich tearing the portion of 
the leaf torn off is entirely detached from the 
book, is a felony within above sect., although the 
portion of the leaf thus torn off be afterwards 
pasted into the book, so that all the entries are 
as legible as before. — R. v, Bowen (1844), 1 Oar. 
& Kir. 501 ; 1 Den. 22 ; 4 L. T. O. S. 140 a ; 1 
Cox, 0. O. 88 ; 8 J. P. Jo. 771, 0. O. R. 

AnnotcUion: — Mentd. Wray v. Toke (1848), 12 Q. B, 492. 

See^ nowt Forgery Act, 1913 (c. 27), s. 3 (2). 

Re^ster of births, marriages, & deaths — Causing 
or making false entry.] — See Part XX., Sect. 2, 
sub-sect. 12, C., ante, 

j. — ^VOL. XV. 


by alteration of document.] — See Sect. 2, 

Necessity for document to be a prim& facie valid 
document.] — See Sect. 4, sub-sects* 1 & 2, 


Sub-sect. 9. — Revenue Paper — Stamps. 

Forgery Act, 1913 (c. 27), ss. 9 (a) (ii) & i«. 

S,051. Stamps — Forged receipt stamps.] — All 
paper, upon the face of which thei*e is a mark 
resembling the stamp required by 23 Geo. 3, c. 49, 
s. 20, imposing a stamp duty on receipts, shall be 

considered as “ paper liable to the said duties ” 

R. V, Palmer (1785), 1 Leach, 352 ; 2 East, V, C. 

12.052. Transfer to another document.]— 

Qu, : whether a person who takes some of the 
stamps from a writ, & fixes them to another writ 
of the same kind, & then sells it for me purpose 
of its being used by such pei'sons as might buy it 

from his vendee, Ls within 12 Geo. 3, c. 48. R v 

Field (1785), 1 Leach, 383, C. C. R. 

12.053. .] It was the duty of prisoner, 
who was a clerk in the Stamp Office, to cut off 
the corners of parchments which bore the blue 
paper stamps allowed for as spoilt, by the comi*s. 
of stamps, & to put the blue paper stamps & 
the small pieces of parchment so cut off, which 
were glued to them, into the fire, without sepa- 
rating them. Instead of doing this, he separated 
a blue paper stamp from the small piece of parch- 
ment to which it had been glued, <fc glued it to a 

’ % on which the words 

been written : — Held : 

(1831), 5 


of 


— R. V. Allday, 

Possession of die for making.] — See No. 

12,133, 

12,056. Cancelled stamps — Stamp Duties 

Management Act, 1891 (c. 38), s. 13.]— A person 
who sells a forged stamp commits an offence under 
above sect., notwithstanding that the stamp when 
sold beai-s a cancellation mark. — K. v, Lowden 
[1914] 1 K. B. 144; 83 L. J. K. B. 114; 109 
L. T. 832 ; 78 J. P. Ill ; 30 T. L. R. 70 ; 58 
Sol. Jo, 157 ; 23 Cox, C. Q. 613 ; 9 Cr. App. Rep. 
195, C. C. A. ^ 

Forgery by alteration of document.]— Sect. 2, 
ante. 

Necessity for document to be a primd facie 
document.] — See Sect. 4, sub-sects. I & 2, ante. 


Sub-sect. 10. — Document under Merchant 

Shipping Acts. 

12,057. Certificate of character of seaman 

Alteration of.] — The master of a vessel Ixaving 
made & signed a report of a seaman’s character 
upon his discharge, in the form sanctioned by the 
Board of Trade, the shipping master gave the sea- 
man a copy of such report. Prisoner knowingly & 
fraudulently made a facsimile of this report ; but, 
instead of writing the letter M. which stood in the 
original to indicate that the seaman’s character 
for ability & conduct was middling, wrote G. 
indicating that it was good : — Held : prisoner was 
guilty of an offence within M. S. Act, 1854 (c. 104), 
B. 176.— R. V, Wilson (1858), Dears. & B. 558 ; 

H H 
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UfOMBrAL likw Ihitioamvm, 


Sect 6. — The docufncfit forged : Sub-^eects* 10, 11, 
12, 13 14. Sect* 7 : Suh-6eet$* 1 d2? 2. Sect, 

8 r „ : ^ ^ : 

27 L. J. M. C. 230 ; 81 L. T. 0. S. 136 ; 22 J. P. 
289 ; 4 Jur. N. S. 670 ; 6 W. R, 503 ; 8 Cox, C. 0. 
25, C. C. R. 

Forgery by alteration of document.] — See Sect. 2, 
ante. 

Necessity for document to be a primd facie valid 
document.] — See Sect. 4, sub-sects. 1 & 2, ante. 
See, further, Sub-sect. 11, post. 


Sub-sect. 11, — Certificates op Character. 

12,058. Offence at common law.] — A ceriiflcate 
of services & good conduct, wliich is necessary in 
order to enable persons to be examined by the 
Trinity House, to obtain certificates of their 
qualification to act as masters of vessels, is an 
instrument of wliich forgery may be committed 
at common law. — R. v, 1\)shack (1810), 1 Den. 
492 ; T. & M. 207 ; 13 J. P. 794 ; 13 Jur. 1011 ; 
4 Cox, C. C. 38, C. 0. R. 

Jnnoiafion : — ^Refd. R. v. Hodgson (1856), Dears. & B. 3. 


28; 79L. 1011.. T. 784 ; 54 Sd. 

13 ; 22 Cox, O. C. 215 ; »ub twmi. B, v. €Onnow.x 
A OosTKixo. 74 J. P. 16 ; 26 T. h* B, 31 ; 3 Or. 
Am. Rep. 27, 0, 0. A. 

Report as to seaman's character.] — See No. 
12,057, ante. 


Sub-sect. 12. — Falsification of Accounts. 

12.062. Whether a forgery.] — Re Windsor, No. 
11,746, ante. 

12.063. .] — All falsification of accounts do 

not constitute forgery, but falsification of accounts 
may take such a form as to amount to forgery at 
common law or under the Forgery Act, 1861 
(c. 98) (Lord Russell, C.J.). — lie Arton (No. 2), 
[1896] 1 Q. B. 509 ; 65 L. J. M. C. 50 ; 74 L. T. 
249 ; 60 J. P. 132 ; 44 W. R. 351 ; 12 T. L. R. 
189 ; 40 Sol. Jo. 258 ; 18 Cox, C. C. 277, D. C. 

Annotations : — Mentd. R. v. Hollowav Prison (1900), 16 
T. L. R. 247 ; R. v. Dix (1902), 18 T. L. R. 231 ; R. a 
Holloway Prison, lie Slllctti (1902), 71 L. J. K. B. 935 : 
R. V. Brixton Prison, lie Percival (1907), 76 L. J. K. B. 
619 ; R. V. Brixton Prison, Ex p. Stallmann, (19121 3 
K. B. 124 ; R. v. Brixton Prison, Ex p. Sorvlni, [19i4] 
1 K. R. 77 ; li. V. Brixton Prison, Ex p» Perry (1923), 87 
J. P. Jo. 839. 


12,059. .] — S. was indicted for uttering a 

forged document, purporting to be a certificate 
from a clergyman that he had the charge of a 
large school, & that he had conducted it under 
that clergyman’s superintendence with ability & 
success : — Held : the conviction was good at 
common law, & it is an offence at common law to 
utter a forged instrument, the forgery of which is 
an offence at common law, & the effecting of the 
fraud is immaterial. — K. v. Sharman (1854), Dears. 
C. C. 285 ; 23 L. J. M. C. 51 ; 18 J. P. 119 ; 18 Jur. 

2 W. R. 227 ; C Cox, C. C. 312, C. C. R. 

^notaticms : — Reid. R. v. Hodgson (1856), 20 J. P. 309 ; 

K. V. Moah (1858), 7 Cox, C. C. 603. 

1^,060. .] — Prisoner, with a view of getting 

the situation of police constable, forged & uttered 
to the chief constable, who had the power of 
appointment to the situation, lettera containing 
a false account of himself, & recommending him- 
self as a person of upright character : — Held : he 
was guilty of forgery at common law. — R. v, 
Moah (1858), Dears. & B. 550 ; 27 L. J. M. C. 
204 ; 31 L. T. O. 8. 121 ; 22 J. P. 273 ; 4 Jur. 
N. S. 464 ; 6 W. R. 470 ; 7 Cox, C. C. 503, C. C. R. 

12,061. Servants* Characters Act, 1792 (c. 56).] 
— A false character, not in writing, is witlxin the 
operation of sects. 2 A 3 of the above Act, & the 
giving of such false character orally is an indictable 
offence. — B. v. Costello & Bishop, [1910] 1 K. B. 


Sub-sect. 13. — Telegram. 

See Post Office (Protection) Act, 1884 (c. 70), 
s. 11. 

12.064. Real name used fictitiously.] — Ex p. 

Wickham (1894), 10 T. L. R. 266, D. C. 

12.065. Intent to deceive necessary.] — An intent 
to deceive the recipient of the telegram is an 
essential ingredient of the offence contemplated 
by Post Office (Protection) Act, 1884 (c. 70), s. 11, 
but it is inunaterial whether the contents of the 
telegram are in fact true or false. — R. v. Horner 
(1910), 74 J. P. 216 ; 22 Cox, C. C. 13. 

See, alao, Nos. 12,136, 12,137, jmst. 


Sub-sect. 14. — Other Cases. 

12.066. Warrant of attorney.]— R. i?. Farr (1663), 
T, Raym. 81 ; 83 E. R. 44. 

12.067. Ecclesiastical orders.] — Slader v. Smal- 
BROOKE (1664), 1 Lev. 138 ; 83 E. R. 337 ; auh 
nom. Slater v. Smalebrooke, 1 Sid. 217 ; suh 
nom Smallbrook v* Slaughter, 1 Keb. 721, 762. 

Annotafixyns Refd. R. V. Hodgson (1856), 7 Cox, C. C. 122. 
Mentd. Chester’s, Bp. Case (1099), 5 Mod. Rep. 433 ; 
Ht. David's, Bp. V. Lucy (1699), 1 Ld. Raym. 447 ; 
Townsend v. ThorT>e (1727), 2 Ld. Raym. 1507 ; Free v. 

Burgoyne (1828), 2 Bli. N. S. 66 ; Burder v. (1844), 

3 Curt. 822. 


PART XXXV. SECT. 6, SUB-SECT. 12. 

12,062 i. Whether a forgery. J — Where 
a clerk, who had oommitt^ criminal 
breach of trust, subsequently made 
false entries in an cwcount book with 
the intention of concealing such 
offence : — Held : the making of such 
entries did not cemstitute forgery. — 
R. r. JiWANAND (1882), I. L. R. 5 
All. 221.— IND. 


PART XXXV. SECT. 6, SUB-SECT. 1 

t. Marriage licence .] — A documei 
containing permission of a justii 
^der Marriage Act, 1909, 8. 2, b 
the celebration of a marriage wit] 
out tliTeo days notice being given is i 
the nature of a public document & i 
make a document falsely purportir 

is forgery.— R. v. Elto] 
[1910] V. I.. R, 1.— AUS. 


PART XXXV. SECT. 6, SUB-SECT. *3. 

12,064 1. Reed name vsed fidUiously 1 
— IMsoner, with Intent to defraud, wrote 
out a telegraph message purporting to 
be sent by C. to McK., authorising 
McK., to furnish prisoner with funds, 
which was delivered to McK., & upon 
the faith of it McK. indorsed a draft 
for 186 drawn by prisoner on C., on 
which prisoner obtained the money : — 
Held : guilty of forgery. — R. v. 

Stkw’ART (1875), 26 C. P. 440. — CAN. 


indictment will not lie for forgim 
or altering the ass^sment roll for t 
tewn^p deposted with the clerk.— 
R. V. Preston (1861), 21 U. C. R. 86.- 

vAN. 

b. Certificaie of vaccination,] — Ae 
I ndictment charging the wlok^y & 
feloidously fabricating by a medical 
practitioner a false certificate o1 
ya^inatlon bearing to be a certificate 
in terms of Act 20 & 27 Viet. c. 108, 


& wilfully using & uttering same as 
true, knowing it to bo false, by trans* 
mitting it to a Registrar as true, with 
intent that a child should thereby be 
registered as successfully vaccinated 
& in respect whereof the child is so 
registered ; especially when com- 
mitted by a vaccinator appointed in 
terms of said Act " : — Held : to set 
forth a relevant charge of a crime at 
common law. — H.M. Advocate e. 
Webster (1872), 2 Couper. 339 ; 45 
Sc. Jur. 3. — SCOT. 

c. Certificate of death.] — Held : An 
indictment which set forth that ac- 
cused did, under 2 & 3 Will. IV. o. 76, 
utter as genuine 90 medical certificates 
relative to the bodies of paupers who 
had died in the City Poorhouse, Glas- 
gow, & whose names are set forth in 
the second column of said sched., 
on each of which certificates the sub- 
scription “ Geo. Buchan *’ boro to be 
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12^008* — B. v. FmBms (1666), 1 

m- 278 ; 82 B. E, 1104. 

12|069* tmhttture of opprentloeshlp.] — H. v. 

JOKKS & pAlHEB, No. 11,741, onff?. 

12.070. DIsohorgo by creditor.]— R. v. Fawcett 

(1793), 2 Baet, P. 0. 862, 0. 0. R. 

12.071. Railway pass.] — The forgery of a railway 
pass, to allow the bearer to pass free on a railway, 
IS a forgery at common law ; but the uttering of 
it per se Is not a misdemeanour. The uttering of a 
forged instrument, the forgery of which is only a 
forgery at common law', is no offence, unless some 
fraud was actually perpetrated by it ; & where, in 
such a case, the indictment contained some counts 
for forging the instrument & others for uttering it, 
& deft, was acquitted on the counts for the forgery, 
& convicted on the counts for the uttering, the 
judgment w'os arrc^sted. — R. r\ Boult (1848), 2 
Gar. & Kir. 604 ; 10 L. T. 0. 8. 527. 

Anmtatum : — Beld. R. v, Shannan (1854), G Cox, C. C. 312. 

12.072. Diploma of college.] — R. v. Hodgson, 
No. 11,891, ante. 

12.073. Register of ordination.] — R. v. Ethe- 
ridge, No. 12,041, ayiie. 

See, now. Forgery Act, 1918 (c. 27), s. 4. 

Forgery by alteration of document.] — See Sect. 2, 
ante. 

Necessity for document to be a prim& facie valid 
document.] — See Sect. 4, sub-sects. 1, 2, ante. 


Sect. 7. FORGERY OF SEALS AND DIES. 

Sub-sect. 1. — Seals. 

See Forgery Act, 1913 (c. 27), s. 5. 

12,074. Great Seal — Treason & forgery dis- 
tinguished.] — One of the clerks in (-hancery glued 
together two pieces of parchment, on the upper- 
most of w^hicii he wrote a patent to which he 
obtained the Great Seal, the label going through 
both the skins. lie then took off the written 
patent & on the blank skin lie wrote another 
patent & published it as a good ptit ent : — -Qu- : 
whether tills is treason or only a great misprision. 

If this had been a counterfeiting the Great Seal 
witliin 25 Hen. 8, c. 12, the party might have 
been indicted generally of high treason, for counter- 
feiting the Great Seal. — R. v. Leak (1607), 12 
Go. Rep. 15 ; 77 E. R. 1297. 


Sub-sect. 2. — Dies for Stamping Plate, etc. 

See Forgery Act, 1913 (c. 27), s. 5 (4) (6). 

12,076. Transposing ball-mark — Fraudulent in- 
tent.] — person may be found guilty under 
13 Geo. 3, c. 52, s. 14, & 38 Geo. 3, c. 69, s. 7, if 
he be proved to have transposed the mark of the 
Goldsmiths’ Co. from one gold ring to another, 


although both rings be geniune. Sc although the 
jury may be of opinion that he did so without any 
fraudulent intention. — R. v. Ogden (1834)^ 6 
0. & P. 631. 

12,076. .] — R. V. Spittle (1902), 18 

T. L. R. 436. 


Sect. 8.— UTTERING. 

Sub-sect. 1. — In General. 


Sec Forgery Act, 1913, c. 27, s. 6. 

12.077. Whether actual fraud necessary — At 
common law.] — R. v. Boult, No. 12,071, ante, 

12.078. .] — Senible : uttering an in- 

strument which is a forgery at common law only, 
is not an offence, unless some fraud has been 
actually effected. — ^R. v, Smythies (1849), 2 Car. 
& Kir. 878; 1 Den. 498; T. & M. 190; 19 
L. .1. M. C. 31 ; 13 J. P. 572 ; 13 J. P. 746 ; 13 
Jur. 1034 ; 4 Cox, 0. C. 94, C. C. R. 

Annotalion : — Reid. K. v. Shamian. (1854), Dears. C. C. 285* 


12,079. 


.] — R. V. Sharman, No. 


12,059, ante, 

12.080. Whether publication necessary — Former 
law.] — R. V, Ward, No. 11,896, ante, 

12.081. Delivery to another for disposal.] — If a 

person knowingly deliver a foi*ged bank note to 
another, who knowingly utters it accordingly, 
prisoner who delivei*ed such note to be put off 
may be convicted of having disposed & put away 
the same, on Bank of England Act, 1741 (c. 13), 
— li, V, Palmer (1804), 1 Bos. P. N. R. 96 ; 
Russ. & Ry. 72 ; 2 Leach, 978 ; 127 E. R. 395, 

C C. R. 

12.082. .] — Giving a forged note to an 

innocent agent, or an accomplice, that he may 
pass it, is a disposing of, & putting it away.— K. r. 
Giles (1827), 1 Mood. G. O. lOtt ; Oar. 0. L. 191, 

C. C. R. 

*12,083. .] — If A. give to B. a forged cer- 

tificate of a pretended marriage between liimself 
& B., in order that B. may give it to a thii'd pai*ty, 
A. is not guilty of an “ uttering ” within Forgery 
Act, 1830 (c. 66), s. 20.— R. v, Heywood (1847), 

2 Car. & Kir. 352. , . t t-, 

12.084. Document given as a pledge.]— 1^ orging a 

bill payable to prisoner’s own order, uttering it 
without indoi*sement as a security for a debt, is a 
complete offence.— R. r. BiRKErr (1805), Russ. Ac 
Ry. 86, C. C. R. 

Annvtaiion :—Retd, K. r. Ion (1852), 2 Don. 475. 

12.085. Continued transaction — Whether prosecu- 
tion put to election.] — R. v. Hart, No. 11,708, ante, 

12.086. Conditional uttering.] — A conditional 
uttering of a forged instrument is as much a crime 
as any other uttering. Where a person gave a 
forged acceptance, knowing it to be so, to the 
manager of a banldng co. where he kept an ^coimt, 
saying that he hoped this bill would satisfy the 


eigned, as the certifying medical officer, 
as required by sect. 9, intending same 
to be received & pass for the grenuliie 
subscription of George Buchan, house 
surgeon of said poorhouse, such sub- 
scrlptions being forged, by handing said 
oertifloatos to the said J. R. Kennedy 
or to Russell Kennedy, as genuine 
certificates, relative to said bodies as 
required by sect. 9 : — Held : relevant. 
— H.M. Advooatk V , Daniel (1891), 
3 Wliite, 103.— SCOT. 

part XXXV. SECT. 8, SUB-SECT. 1. 

d. Whether actual fraud necesearp . ) — 
Prisoner was indicted for uttering a 


vod pension receipt, with intent 
defraud the agents of out-pen- 
tners of Chelsea Hospital. It ap- 
ared that prisoner had not parted 
th the receipt ; but on being asked 
he wished to have it cashed, replied 
the affirmative : — Held : such oon- 
lot did not amount to an uttering 
the part of prisoner. — R. v.M‘ B ride 

* Alir n .'ITO. — 


u \ 


e. Delivery to atwlher for dvs^M.]— 
Prisoner, M. R., obtained his d^haige 
from arrest by giving to his creffitor, who 
had agreed to accept the joint notes oi 
hlmsrif & his son M., two notes signed 


H ” & “ W.” or “ W. M.,** repre- 
.*ing* that M.’8 name was W. M.. 
hat ho always signed as W. M. 
notes wore not in fact signed by 
but weie signed by prisoner, who 
authority from another son, who 
called both W. 8c W. U, tp sign 
name .—Held : a conviction of 
oner for uttering the notes, knowing 
n to be forged, was proper.-~R. v, 
KER (1892), 31 N. B. R. 184. 

-Delivery of a forged^ bill 


, , J— — V J V* vm 

he teller of a country bank, to 
liscounted ReW : to constRute 
ring to the bonk agent. — H.M . 

H H 2 
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Sect. 8 . — Uttering: Sub-sects. 1 <6:2.] 

bank os a security for the debt he owed, & the 
manager replied that that would depend on the 
result of inquiries respecting the acceptors : — 
Held : a sufficient uttering. — R. v. Cooke (1838), 
8 C. & P. 582. 

Annotaiicyii : — Refd. R. v. Ion (1852), 2 Don. 475. 

12.087. Showing document — Leaving document in 
charge of person.] — Showing a man an instrument, 
the uttering of which would be criminal, though 
with an intent of raising a false idea in him of the 
party’s substance, is not an uttering or publishing 
within 13 Geo. 3, c. 79. Nor will the leaving it 
afterwards, sealed up, with the person to whom 
it was shown, under cover, that he may take 
charge of it, as being too valuable to be carried 
about, be an uttering or publishing. — K. v. 
Shukard (1811), Russ. cVc Ry. 200, C. C. R. 

Annoiaiiim : — Refd. R. v. Ion (1852), 2 Den. 475. 

12.088. Delivery under compulsion.] — Where 

prisoner shows a forged receipt to look at, to a 
party claiming a debt but does not deliver it 
except on compulsion ; — Held : he was guilty of 
uttering. — R. v. Radford (1845), 1 Oar. & Kir. 
707 ; 1 Den. 59 ; 5 L. T. O. S. 40 ; 9 J. P. 404 ; 
1 Cox, C. C. 108, 0. C. R. 

Annotaiions : — Reid. R. v. Welcli (1851), 4 Cox, C. C. 432 ; 

R. V. Ion (1852), 2 Den. 475. 

12.089. To procure money on credit.] — 

Where prisoner placed a forged receipt for poor 
rates in the hands of prosecutor for the purpose 
of inspection only, in order, by presenting himself 
as a person who had paid liLs rates, fraudulently to 
induce prosecutor to advance money to a tliird 
pei'son : — Held : tliis was an uttering witliin 
Forgery Act, 1830 (c. 60), s. 10. 

It is expressly found “ that prisoner placed the 
iec<npt in the hands of prosecutor for the purpose 
of fraudulently inducing him to advance money 
to G.” This was a using of the forged receipt to 
get money upon it or by means of it, as much as 
if prisoner liimself has been to the borrower of 
the money, & the receipt had purported that he 
had paid the rates, & prosecutor had thereupon 
advanced him a sum of money, & had been 
cheated out of it by him (C/AMPBELL, C.J.). — R. 
V. Ion (1852), 3 Den. 475 ; 21 L. J. M. C. 166 ; 


16 J. P. 455 ; 16 Jur. 746 ; 6 Cox, C. C. 1, 
C. C. R, 

Annotation : — Consd. R. v. Fitchle (1857), 7 Cox, C. C. 257. 

12.090. Proof of uttering by accused — Forged bills 
paid into banking account of accused.] — In an in- 
dictment for uttering, etc., a forged bill, with intent 
to defraud A., it was proved that the bill in question, 
& several others, were all drawn on A. by prisoner, 
& indoi*sed by him, & that they had all been paid 
into his banker’s, & placed to the credit of his 
accoimt; but by whom, or when they had been 
so paid in, did not appear : — Held : there was no 
case to go to the jury ; it being necessary to 
prove some act of prisoner which amounted to an 
uttering, disposing, or putting off. — R. v. Lines 
(1846), 7 L. T. O. S. 119 ; 10 J. P. 427 ; 2 Cox, 
C. 0. 56. 

12.091. Forged bill inclosed in letter in 

prisoner’s handwriting — Question of fact for jury 
to ascertain.] — Upon an indictment for uttering a 
forged acceptance to a bill of exchange, where the 
only evidence of uttering is that the bill in question 
came inclosed in a letter in prisoner’s handwriting, 
it is not necessary to prove any act of uttering, 
either by putting the letter into the post himself, 
or commissioning anybody else to do so, but it is 
a qxiestion of fact for the jury to ascertain. — R. v, 
McQuin (1843). 1 L. T. O. S. 576; 1 Cox, C. C. 54. 

12.092. Order for goods — Receipt of goods.] 

— On a charge of uttering an order or request for 
the delivery of goods proof of the receipt of the 
goods by prisoner is no evidence of utterance. 

Where, therefore, prisoner was indicted in one 
count for forging, & in another count for uttering, 
an order for goods to be forwarded by train, & the 
evidence failed to show that the ordtjr was written 
by prisoner, A no direct- proof was offered of the 
utterance : — Held : the ut terance could not bo 
inferred from proof that prisoner attended at the 
station to which the goods were forwarded, At 
inquired for parcels addressed as mentioned in tlie 
order, & represent ed to the porter that they were 
required for a funeral, for which the goods ordered 
were appropriate ; & consequently there was no 
evidence to go to the jury against prisoner. — R. 
V. Johnson (1852), 6 Cox, C. C. 18. 

12.093. Cheque presented to banker abroad — 
Forwarded to home country.] — On an indictment 
for forging & uttering a cheque or order for the 


Advocate v. Pender (1836), 1 Swin. 

25,— SCOT. 

g. .] — Slatoment that a panel 

had delivered a forced bill to another 
person, to he founded on in a seques- 
tration of the panel’s effects & that 
it was so used bv him : — Held : 
to amount to a relevant chai'ffo of 
utterinjc- — H.M. Advocate r. Boneli^a 
(1843), 1 Broun, 517.— SCOT. 

12,087 i. Shourinu document — Leaving 
document in charge of person.] — Tlujre 
was evidence that prisoner handed to a 
young woman in charge of a telegraph 
office a letter purporting to be signed 
by a vice-president of the telegraph 
CO., in these words : To any enipIoy<3, 
Western Union Telegraph fX>. This 
will introduce Mr, J. O. Goelct, a 
personal friend of the management of 
IhiB CO. Any favours shown him will 
bo duly aijpreciatod by the corpn. & 
myself.” The vice-president whose 
name was used did not himself sign it, 
nor authorise any one else to sign It 
for him, nor was he aware of it. There 
was evidence that prisoner shortly 
afterwards gained the affections of the 
young woman, Sc proposed, under the 
name of J. O. Goelct, to marry lier, 
although he had a wife living. There 
was no evidence that any person named 


J. O. Goelct existed. There was no 
<5vidence to show that/ i)rihoner had 
himself WTltten any part of the docu- 
ment : — Held : the facts were sufficient 
to make out a prirnd facie case that 
prisonf'r presented the document with 
the intention that the young woman 
should believe & act upon it as genuine, 
to her own prejudice, witliin the 
moaning of Oiminal Code, s. 422 ; & 
therefore a prirnd facie case of uttering 
a forged document, w'lthin the meaning 
of 8. 424 ; & an order for extradition 
was right. — Re Abkel( 1904), 7 O. L. R, 
327 ; 24 0. L. T. 231 ; 3 O. W. R. 85 ; 
8 Can. Crira. Cas, 189. — CAN. 

12,087 ii. . 1 — Since Liquor 

Act tlie presentation of a spurious pre- 
scription by one kno^vtng that the signa- 
ture thereto is not genuine, to a druggist 
for the purpose of & resulting in his 
procuring liquor from such druggist, 
is guilty of uttering a forged document. 
— R. V. X., 11919] 2 W. W. R. 998.— 
CAN. 

h. Proof of uttering by accused — 
Fictitious note found by him.] — Deft, 
was convicted at quarter sessions on an 
indictment for uttering a promissory 
note purporting to be made by F., for 
M 10s. with intent to defraud, knowing 
it to be forged. It appeared that some 


boys had been amusing themselves 
with wTitiug promissory notes and 
imitating persons’ signatures, & among 
them was one w'ith F.’s name. The 
papers weio put into tiie fire, but this 
note w^as carried up the cliimney by 
the draught & fell into tlie street, 
where it w^as picked up by deft. A 
person w ho was with him at the time, 
said that ho thought it was not 
genuine, Sc. advised him to destroy it ; 
but deft, kept it, & afterwards passed 
it off, telling the person who took it 
that it was good : — Held : deft, was 

f uilty of a felonious uttering. — R. r. 

)UNU)P (1857), 15 U. C. R. 118.— 
CAN. 

k. Document must be actually 

forged .] — Upon trial of accused for 
uttering or attempting to utter a forged 
document, it appeared that accused, 
when detected in an attemiit to 
substltut/C one document for another, 
had said with respect to that other, 
” I will unravel the whole thing. Here 
are the forged papers, I know they were 
forged, & 1 am going to have F. arrested 
before 10 o’clock to-night.” Prisoner 
was convicted ; — Held : a conviction 
for uttering or attempting to utter a 
forged document cannot properly 
bo made, unless It is shown that the 
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payment of money, it appearing that the cheque 
was dated as if drawn abroad ; but there being 
evidence, by comparison of handwriting, that it 
was drawn by prisoner abroad ; & also evidence 
that he caused it to be presented to a banker 
abroad, through whom it was presented in this 
country, without a stamp : — Held : prisoner might 
be convicted of uttering it in this country, if he 
set it in circulation abroad. — R. v, Taylor (1865), 
4 F. & F. 611. 

12.094. Tender of counterfeit coin.] — An indict- 
ment for “ uttering & putting off ” counterfeit 
coin is satisfied by evidence of a tender of the coin. 
— R. V, Welch (1851), 2 Den. 78 ; T. & M. 409 ; 
4 New Sess. Cas. 583 ; 20 L. J. M. O. 101 ; 16 
L. T. O. 8. 539 ; 15 J. P. 69 ; 15 Jur. 136 ; 4 
Oox, C. C. 432, 0. C. R. 

12.095. Document sent through post — Hand- 
writing as proof of uttering.] — R. v. McQujn, No. 
12,091, ante. 

12.096. Posted abroad.] — A co. in Brussels 

received on Jan. 4 a letter from N. Po., a firm 
in London, containing a number of foreign bonds 
for negotiation. They accordingly on Jan. 5 
sent to N. & Oo., by post, a cheque for £1,500. 
On Jan. 6 the cheque was paid into a bank in 
London by T., the only person known at N. 
Co.’s offices, to the account of N. Co. ; on 
Jan. 7 cheques drawn by N. & Co. were presented 
at such bank by T., who received £1,495 in respect 
thereof. On Jan. 12 who was an associate of 
T., endeavoured to telegraph, under an assumed 
name, a sum of money from Ivondon to Stockholm, 
but was too late to do so. Upon an indictment, 
wliich cliarged F. T. with having forged ut tered 
the bonds with intent to defraud ; — Held : it w'^as 
a question for the jury whether tlier-o was sufficient 
evidence of the forged bonds having be(in posted 
in this count ry ; <k , if they were satisfied tiiat tlune 
was sufficient evidence, they could find both 
prisonei*s guilty of uttering the forged bonds upon 
the indictment. — R. v. Finkelstein Trusco- 
viTCH (188()), 16 Cox, C. C. 107. 

12.097. Forged documents produced at trial— 
Forgery by person producing— Pawnticket.] — A 
pawnbroker’s duplicate given in the form pre- 
scribed by 39 it 40 Ceo. 3, c. 99, is an accountable 
receipt for goods witliin Forgery Act, 1830 (c. 66), 
s. 10. 

A. idedged goods with a pawnbroker, upon 
redeeming them returned the duplicate. He after- 
wards discovered that he had not received all the 
goods which he pledged. He then summoned 
the pawnbroker before a magistrate ; & upon the 
hearing of the charge an attorney attended for the 
pawnbroker, & in his presence handed up in 
the magistrate a fabricated duplicate as being the 
genuine duplicate which A. had received on pledg- 


ing the goods. The jury having found that the 
duplicate handed up was fabricated, & that the 
pawnbroker did through the hands of his attorney 
deliver it to the justices as the genuine ticket : — - 
Held : he was properly convicted of uttering an 
accountable receipt for goods. — R. v. Fitchie 
(1857), Dears. & B. 174 ; 26 L. J. M. C. 90 ; 29 
L. T. O. 8. 99 ; 21 J. P. 279 ; 3 Jur. N. 8. 419 ; 
5 W. R. 505 ; 7 Cox, C. C. 257, C. C. R. 

12.098. Forgery by third person — Forgery 

known to party producing document.] — R. v. 
Hopley, No. 11,914, ante. 

12.099. Joint indictment — Separate acts by 
accused — Liability of ail.] — Three were jointly 
charged with procuring other persons to utter a 
forged will. The only evidence for the prosecution 
was of separate acts, at separate times & places, 
done by each of the persons charged as accessories. 
At the end of that evidence one of them pleaded 
guilty : — Held : the other two might, notwith- 
standing, be convicted. — R. v. Barber (1844), 
1 Car. Kir. 442 ; 8 J. P. 712. 

See Part XII., Sect, 4, sub-sect. 2, B. [h) ix. 


Sub-sect. 2. — PIvidence op Guilty Knowledge. 

See Forgery Acf , 1913 (c. 27), s. 6. 

12.100. Possession of other forged instruments.] — 

Evidence of uttering a biU of exchange knowing it 
to be forged ; A- otJier forged bills upon the 
same house, which were found upon prisoner at 
the time of his apprehension : — Held : admissible 
as evidence of guilty knowledge. — K. v. Hough 
(1806), Russ. & ky. 120, C. C. R. 

12.101. .] — If the possession of other forged 

instruments is ottered in evidence to prove a 
guilty knowledge, there must be regular evidence 
that such insti'uments were forgecl ; proof that 
prisoner returned the money on such an instru- 
ment, received the instrument back, is not 
sufHcient without producing the instrument or 
duly accounting for its non-production. — R. v, 
Millard (1813), Russ. Ry. 245, C. C. R. 

Annntaf ion : — Reid. R. r. Francis (1871), 22 \V. 11. 663. 

12.102. Previous uttering.] — Upon an indict- 
ment for disposing of & putting away a forged bank 
note, knowing it to be forged, prosecutor may give 
evidence of other forged notes having been uttered 
by prisoner, in order to prove Ids knowledge of the 
forgery. — R. v. Wylie (1804), 1 Bos. & P. N. R. 
92 ; 127 E. R. 393 ; aub nom. R. v. Whiley, 2 
Leach, 983. 

Annotations: — Befd. R. v. Francis (1874), L. R. 2 0. C. R. 

128 ; R. V. Bond, [1906] 2 K. B. 389. 

12.103. .] — Upon an indictment for uttering 

Hehvey (1835), 13 Sh. (Ct. of Sess.) 
1170 ; 10 Fac. Coll. 30.— SCOT. 

p. ■.] — A panel was charged 

with falsehood, fraud & wilful imposi- 
tion in respect that he had put into 
the post office a letter to a woman 
purporting to bo from her brother &: 
requesting her to send money to the 
poet oflioe to lie for him until called for : 
— Held : tliis was a relevant charge of 
the completed crime although the 
indictmeut coutained no statement to 
the oUeot that the panel had taken 
any stops to obtain possesson of the 
money — the crime being completed 
by the uttering of the letter. — H.M. 
Advocate v. Taylor (1853), 1 Irv. 
230 : 25 8c. Jur. 403 ; 2 8tuart, 390. — 
SCOT. 


document In question was really 
forged. Sc that the words did not con- 
stitute an admission that the document 
was forged. — R. v. Girvin, [1917] 1 
W. W. R. 907 ; 10 Alta. L. R. 324 ; 
27 Can. Crim. Cas. 265 ; 34 D. L. R. 
344.— CAN. 

1. . ] — When prisoner was present 

at a sale of goods by prosecutor to 
a third person (who was introduced 
by prisoner to prosecutor as a pur- 
chaser), & took up a bank-note given 
by that person in payment, saying it 
was good, & he would make It good, 
& desired prosecutor to write his, 
prisoner’s, name upon it ; tho note 
proving to be a forgery : — Held : 
Huffleient evidence of uttering by 
prisoner. — R. v. Cusin*ANf (1830), Jobb, 
Cr. & Pr. Cas. 113.— IR. 


m. Although document muti- 

lated.] — Prisoner may be convicted of 
uttering a forged instrument, although 
the instrument when given in evidence 
is so mutilated that it could not be 
deciphered without the aid of a fac- 
simile. — R. y. Woods (1830), Jebb, 
Cr. & Pr. Cas. 115. — IR. 

Reading document aloud.} 

— JSemhlf : reading out a document, 
although tlie party refuses to show it, 
is a sufficient uttering. — R. v. GitKEN 
(1839), Jebb, C^r. & Pr. Cos. 282.— IR. 

o. Document sent throuqh post — 
Statement that it is enclosed in letter .] — 
A statement that a forged bill was 
enclosed in a letter addressed to a 
certain party & put into the post 
office : — Held : sufficient to consti- 
tute an uttering. — Lord Advocaitc v. 
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Sect* 8. — Tittering: Sub-sects. 2 <£: 3. Sect. 9: 

Sub -sect, l.j 

a foi'ged note, the judges were of opinion that 
evidence was admissible of prisoner having at a 
prior time uttered another forged note of the same 
manufacture, & also that other notes of the same 
fabrication had been found on the files of the bank 
^th prisoner’s handwriting on the back of them, 
in order to show prisoner’s knowledge of the note 
mentioned in the indictment being a foi*gery. — 
a. V. Bali. (1808), Russ. & Ry. 132 ; 1 Camp. 
324, C. C. R. 


Amnotaiwm .-—Consd. K. i\ Colclough (1882), 15 Cox, C. C. 
02. Mentd. K. v. Forster (1855), 6 Cox, C. C. 521 ; R. v. 
Gibson (1887), 18 Q. B. D. 537. 


12.104. -.] — Qu. : if forged notes, the subject 
of another indictment, can be given in evidence 
to show guilty knowledge. — R. v. Hodgson (1827), 
1 Lew. O. C. 103. 

12.105. -.] — Forged notes of another bank 

evidence of guilty knowledge, though the witnesses 
who prove them to be forged are not on the back 
of the indictments. — R. i\ Martin (1830), 1 Lew. 
0. C. 104. 

12.106. .] — On an indictment under Forgery 

Act, 1830 (c. 66), s. 19, for enp'aving or uttering 
notes of a foreign prince, evidence of a recent 
engraving or uttering notes of another foreign 
prince is admissible, in proof of a guilty knowledge. 

On indictments for uttering forged Polish notes : 
— Held : conversations with prisonei-s respecting 
the forgery & circulation of forged Austrian notes 
were admissible in evidence to prove the scienter . — 
R. V. Harris, R. v. Moses, K. v, Bau^s (1830), 7 
C. & P. 429 ; 1 Mood. C. C. 470, C. C. R. 

12.107. -.] — Deft, offered evidence that a 

collection of bills having on them forgeries of his 
signature had been in pltf.’s possession & that 
some of such bills had been circulated by him : — 
Held : inadmissible unless distinct proof were given 
that the bill on which the action was brought had 
formed part of the collection. — Griffits v. Payne 
(1839), 11 Ad. & El. 131 ; 3 Per. & Dav. 107 ; 9 
L. J. Q. B. 34 ; 113 E. R. 363. 

12.108. -.'] — Prisoner was charged with 
forging a bill of exchange ; there were also counts 
for uttering the bill knowing it to be forged. The 
bill forged was for £30. Another bill for £20 pur- 
porting to be accepted by the same person & 
uttered by prisoner, was put in evidence to show 
guilty knowledge. The bill for £20 when uttered 
by prisoner had on the back of it several indorse- 
ments : — Held : evidence was admissible to show 
that the indorsements, on the bill for £20 were all 
forged, for the piupose of showing the guilty know- 
ledge of prisoner at the time he uttered the bill. — 
R. V. Dunn Grow (1843), 8 J. P. 9. 

12.109. .] — On a trial for uttering a forged 

note, evidence of other utterings may be given. — 
R. V. Green (1852), 3 Oar. & Kir. 209. 

12.110. .] — Where N. uttered a bill of 

exchange purporting to be drawn by M., & at the 
time of the uttering represented M. to be a clerk 
at a railway station, & there was evidence to show 
that M. had authorised the use of his name as 
drawer of the bill, but that prisoner knew that M. 
was not then, although he formerly had been, a 
clerk at a railway station : — Held : (1) there was 
evidence from which the jury might find that 
prisoner uttered the name of M. as the name of a 
fictitious person,^ so as to support a charge of 
feloniously uttering the biU, Imowing it to be 
forged ; (2) statements made by prisoner with 
reference to M., on a pre\dou8 occasion when he 


applied to get a bUl discounted, were admissible in 
evidence. — R. v. Nisbktt (1863), 5 Cox, 0. 0. 
320. 

12 . 111 . — — On an indictment for uttering 
counterfeit coin, guilty knowledge may be proved 
by evidence that the person indicted uttered, on 
another occasion, counterfeit coin of a different 
denomination from that mentioned in the indict- 
ment. — R. V. Forster (1855), Dears. 0. C. 456 ; 
24 L. J. M. C. 134 ; 25 L. T. O. S. 119 ; 19 J. P. 
280 ; 1 Jur. N. 8. 407 ; 3 W. R. 411 ; 3 C. L. R. 
681 ; 6 Cox, 0. C. 621, C. C. R. 

12.112. .] — Upon an indictment for uttering 

a forged bill, the previous uttering by prisoner of 
other bills forged in other names may be given 
in evidence in proof of guilty knowledge. 

It is inipossible to lay down any general rule as 
to the time within which such previous uttering 
must have taken place in order to be admissible in 
evidence.— R. v. Salt (1862), 3 F. & F. 834. 

12.113. Subsequent utterings.] — Senible : on an 
indictment for uttering a bill of exchange with a 
forged acceptance, knowing the acceptance to be 
forged, other forged bills of exchange precisely 
similar, passed to prosecutor by prisoner, may be 
given in evidence to show a guilty knowledge in 
prisoner though they were not passed till about 
a month after the ut tering for which prisoner is 
tried.— R. Smith (1831), 4 C. & P. 411. 

12.114. Uttering subject of separate indictment — 
Previous uttering.] — If a second uttering be made 
the subject of a distinct indictment, it cannot be 
given in evidence, to show a guilty knowledge in a 
former uttering. — R. v. Smith (1827), 2 C. & P. 633. 

AnnotcUion : — Befd. R. r. Fureey (1833), 6 0. & P. 81. 

12.115. -.] — R. V. Hodgson, No. 12,104, ante. 

12.116. -.] — Forged notes of another bank 
may be given in evidence to show guilty know- 
ledge, though the subject of another indictment 
against the same party. — R. v. Kirkwood (1830), 
1 Lew. C. C. 103. 

12.117. .] — R. V. Aston (1838), 2 Russell 

on Crimes & Misdemeanours, 8th ed. 1543. 

12.118. Conversation of accused.] — R. v. Harris, 
R. V. Moses, R. v. Baijls, No. 12,106, ante. 

12.119. Conduct of accused.] — On an indictment 
for uttering a forged cheque, etc., it is sufficient to 
disprove the handwriting of the supposed maker ; 
& he need not be called to disprove an authority 
to others, to use his name ; circumstances showing 
guilty knowledge are enough. 

Assuming the cheque to be forged, there is evi- 
dence from prisoner’s conduct to show guilty 
knowledge ; & it being proved not to be in P.’s 
handwriting, the same facts may be used to show 
that P. did not authoris»i the use of her name, 
& that prisoner was aware of that fact (CRESSWEUi, 
J.).— R. Hurley (1843), 2 Mood. & R. 473 ; 7 
J. P. 163. 

12.120. Statements of accused.] — R. v. Nisbett, 
No. 12,110, ante. 


Sub-sect. 3. — Intent to Defraud. 

See Forgery Act, 1913 (c. 27), s. 6. 

12,121. Bill with fictitious names — Intent to pro- 
vide for payment.] — Knowingly uttering a bill of 
exchange, all the names on which are fictitious, 
is within the forgery statutes, though the party 
uttering intended to provide for the payment of 
the bill, the fact of the parties not being real being 
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® ^ > 2 Mood. 0. C. 30, 

Annotatim : — ^Reld. R. v, Cooke (1838), 8 C. & P, 582. 

lorgery— Intent to defraud 
question tor Jury.] — If a person utters a forged bill 
of exchange knowing at the time that it is forged, 
the jury i^y notwithstanding find that he had no 
intent to defraud any one, & such finding amounts 
1 o guilty. — K. V. CuLTJPORD (1848), 

xdl Jk • o23* 

12,123. .]— R. V. Hopley, No. 11,914, 

€l?7flCm 


Sect. 9.— POSSESSION OF FORGED DOCUMENT. 

SEALS. DIES, ETC. 

Sub-sect. 1. — ^Bank Notes. 

See ’FoTgevy Act, 1913 (c. 27), ss. 8, 9, 10. 

12.124. Forged bank note — What constitutes 

possession.]— K. v. Rowley (1806), Russ. & Ry. 
110, C. C. R. ^ 

12.125. Original possession legal.] — By 

possession, under 45 Geo. 3, c. 89, is meant the 
original possession of a note acquired in an illegal 
mode, & not a subsequent possession, where the 
original possession was legal. — ^B rooks v, War- 
wick (1818), 2 Stark. 389, N. P. 


PART XXXV. SECT. 8, SUB-SECT. 3. 

1 2, 1 22 j . Knou'ledoe of forgery — Intent 
to defraud question for jury.] — Where 
accused was charged under Penal Code, 
s. 471, with having, in a suit brought 
against Iiiin by the kamdar ot his sister 
to recover possession of property 
acquired by her by right of inheritance 
from her father, fraudulently & dis- 
honestly used a forged dotniment as 
genuine, knowing, or having reason 

know, it to bo a forged document, & 
it appeared accused was in possession 
of the property, & the document in 
question purported to be a deed of gift 
from his father ; — Held : not sufticiont 
for the jury merely to decide on tho 
evidence whether the document was a 
forgery, & whether accused knew it was 
a forgery when he used it, but it was 
further necessary for the jury to decide 
whether the document had been 
used fraudulently & dishonestly. — 
Khoorshed Kazi V . K. (1881), 8 
O. L, R. 542,— IND. 


12,122 ii. .] — A general 

intention to defraud, without the iii- 
tentiou of causing wrongful gain to one 
person or wrongful loss to another, 
would, if proved, be sufficient to support 
a conviction ; 8c such an intention is 
a necessary inferonee wliich the jury 
should be directed to draiv', if they are 
satisfied that accused has uttered a 
forged document as a true oue, meaning 
it to be taken as such, & knowing it 
to be forged.-~2?<? Dhunum Kazee, 
K. V, I)iiiJNU]M Kazee (1882), I. L. R. 
9 Calc. 53 ; 11 C. L. R. 16i).~IND, - 


q. What w.] — Accused, iu order to 
obtain a recognition from a settle- 
ment officer that they wore entitled 
to tho title of “ Luskur,” tiled a sanad 
before that otfieer purporting to grant 
that title. Tills document was found 
not to ho genuine : — Held : even 
supposing accused had used tho docu- 
ment knowing it not to be genuine, 
they could not be found guilty, as tho 
intention of accused was uot to cause 


wrongful gain or wrongful loss to any 
one ; their intention being to produce 
a false belief in tho mind of the settle- 
ment officer that they were entitled 
to the dignity of “ Luskur,” 8c that this 
could not bo said to constitute) “ an 
intention to defraud.” — .Ta^ Mahomed 
V . R., Waris Meah V . R. (1884), 
I. L. R. 10 Calc. 584.— IND. 


r. .] — Tho creditors of a police 

constable applied to tho district 
superintendent of police that R2 
might bo deducted monthly from the 
debtor's pay until the debt was satis- 
fied. Upon an order being passed 
directing that the doduotiou asked for 
should bo made, tho debtor produced 
a receipt purporting to be a receipt 
for Rl8, the whole amount due. It 
subsequently appeared that the receipt 
was one for R8, which the debtor had 
altered by adding the figure ” 1,” so 
as to make it appear that the receipt 
was for R18 : — Held: the real intent 
in the prisoner’s mind being to induce 
his superior officer to refrain from the 
illegal act of stopping a portion of his 
fialary, the ot. in a criminal case ought 


not to speculate as to some other 
intent over 8c above this that might 
have presented itself to him, that it 
did not necessarily follow that he 
contemplated setting up the altered 
receipt to defeat his creditor’s claim, 
& that therefore he ought not to have 
been convicted of an offence under 
I’enal Code, s. 471. — R. v. Syed Husain 
( 1885), X. L. R. 7 All. 403.~IND. 


s. ,] — In a trial upon a 

charge, under Renal Code, s. 471, of 
fraudulently oi* dishonestly using as 
genuine documents known to be 
forged, it was found that four forged 
receipts for the payment of rent used 
by prisoner had been fabricated in 
lieu of genuine receipts which had boon 
lo.st ’.-—Held : with reference to the 
definitions of the terms dishonestly ” 
8c ” fraudulently ” in Renal Code, 
88, 24 8c 25, the prisoner, upon tho facts 
as found, had not committed tho offence 
pvmishable under sect. 471. — R. v, 
SHEO Dayal (1885), I. L. R. 7 All. 
459.— IND. 


t. .1— A Treasury accountant 

was convicted of offences under 
Renal Code, ss. 218 8c 405, under 
the following circumstances : a sum of 
R500, which was in the Treasury 8c 
was payable to a particular person 
through a civil ct,, was drawn out 8c 
paid away to other persons by means 
of forged cheques. After the with- 
drawal of the R500, but before such 
withdrawal had been discovered, the 
repi'cseutative of tho payee applied for 
payment, i’risoner then upon two 
occasions wrote reports to the effect 
that the R500 in question then stood 
at the payee’s credit as a revenue 
deposit, 8c that it was about to bo 
transferred to tho civil ot. Upon the 
first of these reports, an order was 
signed by tho treasury officer for the 
transfer of the money to the civil ct. 
oonoerned, 8c to effect such transfer 
a cheque was prepared by the sale 
mohurrir, which, as originally drawn 
np, related to the sum of R500 
already mentioned. The signature of 
the cheque by the treasui-y officer was 
delayed for some time, 8c iiioanwhile 
the cheque was altered by prisoner in 
such a manner as to make it rela^ to 
another deposit of R500 which had ; 
been made subsequently to tho above, i 
8c to the credit of another person. I 
The result of this was the transfer of ' 
the second payee’s R600 to the civil 
ct., as if it had been tho first R500, 

8c to the credit of tho first payee’s 
representative. I’risoner was con- 
victed under s. 465 of the Penal Code 
in respect of tho cheque, 8c under 
8. 218 in rospeot of the two re- 
ports above referi*ed to: — Held: with 
respect to tho charge mider s. 465, 
that tho prisoner’s immediate 8c more 
probable intention — which alone, 8c 
not his remoter 8c loss probable inten- 
tion, should be attributed to him — was 
not to cause wrongful loss to the 
second payee by delaying payment of 
the R500 due to her, though the act 
might have caused her loss, but to 
conceal the previous fraudulent with- 
drawal of the first payee’s R500 ; 


that under these circumstances he 
could not be said to have acted “ dis- 
honestly ” or ‘‘ fraudulently ” within 
tho meaning of Penal Code, s. 24 or 
8. 25 ; 8c that therefore his guilt under 
B. 465 had not been made out, 8c tho 
conviction under that section must be 
set aside. — R. v. Girdhari Lad (1886), 
1. L. R. 8 All. 653.— IND. 

a. .] — Accused passed the public 

service examination, 8c in a certi- 
ficate ^iven him by tho educational 
authorities of his having passed his 
age was correctly stated as 23. Accused 
sent a copy of this certificate to the 
collector with a petition for employ- 
ment in tho public service : hut in 
tho copy the age of accused had been 
altered to 20 : — Held : accused was 
guilty of using a forged document 
within the moaning of I’enal Code, 
8. 471. — R. V . ViTHAL Narayan (1886), 
1. L. R. 13 Bom. 515, n. — IND. 

PART XXXV. SECT. 9, SUB-SECT. 1. 

12,124 i. Forged bank-note — What con’- 
' sHiutes possession.] — Prisoner ^fas con- 
victed of having unlawfully, 8c without 
lawful authority or excuse, had in his 
custody 8c possession two forged bank- 
notes for tho payment of $10 each, well 
knowing them to be forged. 

One of the witnesses called on behalf 
of the prosecution, H., testified that 
prisoner one day showed him a bill 
or note something like those in evidence 
(proved to have come out of prisoner's 
possession), 8c that ho then told 
prisoner it was no good. 

Another witness, R., stated that the 
day before the arrest he had gone 
shooting with prisoner who said he 
had something to show him when 
they got out of the woods, 8c that that 
evening he went to prisoner’s house 8c 
prisoner there gave him two bills. 

Other evidence established that these 
bills, which were paid over by R. to 

G. , & M., were both forgeries : — Held : 
there was ample evidence in tho 
dealings between prisoner 8c X’., 8c in 
tho conversation between prisoner 8c 

H. , to prove prisoner’s knowledge that 
the documents he was handling were 
not genuine, 8c to justify the judge in 
finding prisoner possessed of guilty 
knowledge. — R. v. TuirrY (1905), 38 
N. S. K. 136.— CAN. 

12,124 ii. .] — Prisoner was 

indicted, imdor the 49 Geo. 3, c. 13, 

H. 2, for having in his possession a 
forged Bank of Ireland note, knowing 
the same to be foiged, without lawful 
excuse ; — Held : the finding upon the 
person of prisoner a Bank of Ireland 
note similar to the forged one in date, 
number, 8c amount, after denial on 
his pai*t of having any more money, 
was evidence of guilty knowledge. — 
R. V . Rarbelly (1839), 1 Craw. 8c D. 
22.— IR. 

b. Scottish not indictable .] — ^An 

indictment for having in possession 
a forged note of the Royal Bank of 
Scotland, with Intent to utter it, 
cannot be supported at common law. — 
R. V . Fulton (1825), Jobb, Cr. 8c Rr. 
Cos. 48.— IR. 
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Sect, 9 . — Possession of forged document, seals, dies, 
etc,: Sub-sects, 1 2. Sects, 10, 11 & 12: 

12.126. Onus of proof.] — R. v. Brown, 
No. 11,902, aiiie, 

12.127. Indictment.] — K. v. Woods, No. 

11,942, ante. 

Sub -SECT. 2. — Engraved Plates, Dies, etc. 

Sec Forgery Act, 1913 (c. 27), s. 9 (r), 

12.128. Plate for bank notes — Banking company 
formed for other purposes.] — Where a co. carried 
on the business of banker's, although incoiporated 
for a totally ditTereni pur].)ose : — Held : it was no 
offence under 41 Geo. 3, c. 57, s. 2, to have a plate 
for making promissory notes in the name of such 
co. — R. r. Catarodi (1*804), Russ. A Ry. 05, C. O, R. 

12.129. Canadian Bank.] — Forgery Act, 

1830 (c. 00), s. 18, applies to plates of promissory 
notes of pei’sons carrying on the business of banker's 
in the province of Upper Canada. — R. v. Hannon 
( 1839), 9 C. & P. 11 ; 2 Mood. C. C. 77, C. C. R. 

Annotation: — Reid. R. v. Fadernian (1850), 14 J. P. 209. 

12.130. Russian notes.] — Prisoners were 

indicted under Forgery Act, 1830 (c. 00), s. 19, for 
feloniously engraving & making two parts of a 
promissory note of the Emperor of Rnssia. The 
plates were engraved by an innocent agent in the 
transaction. It appeared that two prisoners only 
were pi'esent at the time when the order was given 
for the engraving of the plates, but they said they 
were emi)loyed to get it done by a third person, 
& there was some evidence to connect third prisoner 
with the other two in subsequent parts of the trans- 
action. The questions left to the jury were, 
whether the two who gave the order for the 
engraving knew the nature of the instrument ; & 
whether all thi'ee concurred in the order given. 
The judge told the jury that in ordc'r to find all 
three guilty, they must be satisfied that they 
jointly employed the engraver, but t hat it was not 
necessary that they should all be present when the 
order was given, as it would be suflicient if one 
first communicated with the other two, A that all 
three concurred in the employment of the engraver. 
Tlie jury found the two guilty who gave the order, 
& third prisoner was acquitted. — R. v, Mazeau 
(1840), 9 0. & P. 670. 

Annotaiion : — Refd. R. v. Banneii (1844), 1 Car. & Kir. 295. 

12.131. South African Bank.] — Prisoner 

was indicted under Forgery Act, 1861 (c. 98), s. 17, 
for having in Iris possession certain plates for the 
impressing of a bank note of a certain body cor- 
porate, to wit, the National Bank of the South 
African Republic : — Held: s. 17 of that Act did 
not necessarily refer only to a body corporate 
established in this country, prisoner was liable 
to be indicted under that sect. — R. v, Auffret 
(1898), 62 J. P. 521. 

12.132. Photograph on glass — Foreign note.] — 

The making on a glass plate of a positive impression 
of an undertaking for the payment of money by a 
foreign state, by means of photography, without 
lawful authority or excuse, is a felony within 
Forgery Act, 1861 (c. 98), s. 19. — R. r. Rinaldi 
( 1863), Le. & Ua. 330 ; 3 New Rep. 92 ; 33 L. J. 
M. 0. 28 ; 9 L. T. 395 ; 27 J. P. 789 ; 12 W. R. 87 ; 
9 Cox, C. 0. 391, C. 0. R. 

12.133. Die for fictitious stamp — Post Office (Pro- 
tection) Act, 1884 (c. 76), s. 7 — Mens rea.] — Resp. 
had in his possession a certain die or instrument for 
making a fictitious stamp for the purpose of illus- 


trating the stamp in black & white upon the pages 
of an illustrated stamp catalogue or newspaper 
intended for sale only to stamp collectors & others : 
— Held : the same was in contravention of Post 
Office (Protection) Act, 1884 (c. 76), s. 7, which 
enacts that a person shall not make or, unless he 
shows a lawful excuse, have in his possession any 
die, plate, instrument or materials for making any 
fictitious stamp. Resp. had no lawful excuse for 
having the die in Ids possession, & the fact that he 
thought he was doing no wrong made no difference. 
— Dickins V, Gill, [1896] 2 Q. B. 310 ; 65 L. J. 
M. 0. 187 ; 75 I.. T. 32 ; 60 J. P. 488 ; 44 W. R. 
686 ; 12 T. L. R. 427 ; 40 Sol. Jo. 517 ; 18 Cox, 
C. C. 384, D. C. 


Sect. 10. —DEMANDING PROPERTY ON FORGED 

INSTRUMENT. 

See Forgery Act, 1913 (c. 27), s. 7. 

12.134. Request for payment of money.] — An in- 
dictment for forging an order for the payment of 
money, is not siLstained by a forged letter request- 
ing a person with whom the supposed writer had 
dealings to pay money. — R. v, Roberts (1842), 
Car. & M. 652 ; 2 Mood. C. C. 258, C. C. R. 

12.135. County court process.] — R. v. Crake 
(1848), 10 L. T. O. S. 529. 

12.136. Making bet after race won — By telegram.] 
— Prisoner was indicted under Forgery Act, 1861 
(c. 98), s. 38, for obtaining money by means of a 
forged instrument. Prisoner sent to a bookmaker 
a telegram offering a bet on a certain horse for a 
certain race. The telegram purported to have 
been handed in prior to the running of t he race. In 
realit y the telegram was despatched by prisoner 
after he had received the news that the race had 
been won by the horse in question i—Held : tele- 
gram was a forged instrument within tJie meaning 
of above sect.— R. v. Riley, [1896] 1 Q, B. 309 ; 
65 L. J. M. C. 74 ; 74 L. T. 254 ; 60 .1. P. 519 ; 
44 W. R. 318 ; 12 T. L. R. 178 ; 40 Sol. Jo. 240 ; 
18 Cox, C. C. 285, C. C. R. 

Annotalions : — Apld. R. r. Howso (1912), 107 L. T. 239 ; U, 

r. Cade, 11914J 2 K. B. 209. 

12.137. Envelope bearing false postmark.] — 

An envelope was sent tlirough tJie post in order 
to get the date stamped on it. It was then used 
to inclose a betting slip. The betting slip was 
inserted after the rc^sult of the race was known, 
but the envelope bore a stamped date anterior to 
the running of the race : — Held : the envelope & 
betting slip constituted a forged instrument 
within Forgery Act, 1861 (c. 98), s. 38. — R. v, 
Howse (1912), 107 L. T. 239 ; 76 J. P. 151 ; 28 
T. L. R. 186 ; 56 Sol. Jo. 225 ; 23 Cox, C. C. 135 ; 
7 Cr. App. Rep. 103, C. C. A. 

12.138. Letter requesting payment of money.] — 
Prisoner was indicted for obtaining certain money 
by means of “ a certain forged instrument, to wit, 
a request for the payment of one pound.” The 
document in question was a letter purporting to 
come from, & to be signed by, a man employed 
by prosecutor to whom it was addressed : — Held : 
the letter was an ” instrument ” within the mean- 
ing of Forgery Act, 1913 (c. 27), s. 7. — R. v. Cade, 
[1914] 2 K. B. 209 ; 83 L. J. K. B. 796 ; 110 L. T. 
624 ; 78 J. P. 240 ; 30 T. L. R. 289 ; 58 Sol. Jo. 
288 ; 24 Cox, C. C. 131 ; 10 Cr. App. Rep. 23, 
C. C. A. 

12.139. Demand by separate document — Referred 
to by forged instrument.] — P. was indicted under 
Forgery Act, 1861 (c. 98), s. 38, for demanding 
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money from one A. P., “ under, upon, & by virtue 
of ” a forged instrument, with intent to defraud, 
etc. : — Held : in order to fall within the terms of 
the section, the demand for money need not be 
contained in the forged instrument itself, but may 
be contained in a separate document referred to by 
the forged instrument. Semhle : demanding pay- 
ment of a debt (even though due) by virtue of a 
forged instrument is some evidence of an intent to 
defraud. — 11. v, Parker (1910), 74 J. P. 208. 

12.140. Knowledge of forgery — Direction to jury.] 
—On the trial of an indictment under Forgery Act, 
1913 (c, 27), s. 7 (a), there must be a direction on 
the issue whether deft, knew the instrument was 
forged. But there may be an intent to defraud, 
under that section, although deft, was legally 
entitled to what he obtained by the instrument. — 
R. V, Smith (1919), 14 Or. App. Rep. 101, O. O. A. 

12.141. Intent to defraud — Accused entitled to 
money.] — R. r. Parker, No. 12,139, anie. 

12.142. .] — R. V. Smith, No. 12,140, 

ante. 


Sect. 1 1 .—ACKNOWLEDGMENT OF BAIL, 
RECOGNISANCES, ETC. 

See Forgery Act, 1801 (c. 98), s. 34. 

12.143. Personation of ball.] — Timbeulye’s Case 
(1058), 2 Sid. 90 ; 2 East, P. O. 1009 ; 82 E. R. 
1274. 

12.144. .]— Anon. (1720), 1 Stra. 384 ; 93 

E. R. 582. 


Sect. 12.— INDICTMENT AND EVIDENCE. 

ScB-SECT. 1 . — Indictment, 

See Forgery Act, iyj3 (c. 27), s. 17, ct* Indict- 
ments Act, 1915 (c. 90). 


writing be not produced at the trial of the forger 
thereof, the best proof that can be given of the 
loss or destruction of the original instrument must 
be adduced before a copy may be used as secondary 
evidence. 

Therefore, where the only evidence of the loss 
of a forged note was that of the attorney for the 
prosecution, to whom it had been entrusted, & who 
swore that he had last seen it when he placed it in 
an old i)urse, which he afterwards laid by in his 
oflice as useless, & finally gave to his clerk ; &; 
that he had made thorough search & inquiry, but 
was unable to find the note, & believed it to have 
been burnt with the purse by the clerk : — Held : 
the latter should have been called as a witness, & 
in the absence of his testimony, no sufficient proof 
of the loss or destruction of the note had been 
given to lay the foundation for the admission of 
secondary evidence of the instrument. — R. v. Haij:. 
(1872), 12 Cox, C. C. 159. 

12.147. Document in hands of solicitor.] — R. r. 
Avery, No. 11,925, ante, 

12.148. Whether privileged.] — Prisoner in- 

dicted for forging a will. The forged instrument 
had been given by prisoner to his attorney, osten- 
sibly for professional purposes, but in the opinion 
of the learned judge, with some very dilferent 
object. An objection that it was a privileged 
communication A, therefore, could not be read : — 
Held: invalid. — R, v, Jones (1846), 1 Den. 166, 
C. C. R. 

Annotation : — Refd. R. v. Tilney & Tuffs (1848), 12 J. P. 645. 

12.149. .J — R. r. Tylney &; Tuffs, 

No. 11,890, a}iie. 

Unstamped documents.] — See Bills op Ex- 
change, Promissory Notes «te Negotiable In- 
struments, Vol. VT., p. 512, Nos. 3274-3278. 

See, fjeneraJhj, Evidence. 


Sub-sect. 3. — Handwriting. 
See Evidence. 


Sub-sect. 2. — Production of Forged 

Document. 

12.145. Secondary evidence — Notice to produce.] 

— On an indictment for uttering a forged deed, it 
appeared that the deed alleged to have been forged 
was produced in evidence by prisoner’s attorney on 
the trial of an ejectment in wliich prisoner was 
lessor of pltf. ; & tliat, after the trial, it was 

returned to prisoner’s attorney : — Held : if prisoner 
did not produce the deed, he having had notice to 
produce it , secondary evidence might be given of 
its contents, without calling his attorney to prove 
what he had done with the deed. — R. v. Hunter 
(1829), 4 0. Sc P. 128. 

12.146. Document lost.] — If the forged 


Sub-sect. 4. — Principals & Accessories. 

See Forgery Act, 1913 (c. 27), s. 11. 

12.150. Person not present at uttering.] — Persons 
privy to the uttering of a forged note, by previous 
concert with the utterer, but who were not present 
at the time of uttering, or so near as to be able to 
alTord any aid or assistance : — Held : not princi- 
pals, but accessories before the fact. — R. v. Soares 
(1802), Russ. & Ry. 25 ; 2 East, P. C. 974, 0. C. R. 

Antwtdlions : — Refd. H. V. Huyos & MayoH (1846), 1 Cox, 

C. C. 862 ; K. r. Wont & Jones (1847 L Cox, C. C. 237 ; 

R. V. Greenwood (1852), 5 Cox, C. C. 521. 

12.151. .] — Held: not to be sufficient to 

make a person a principal in uttering a forged note, 
that he came with the utterer to the town where 


PART XXXV. SECT. 12, SUB-SECT. 2. 

0 . Secondary evidence — Admission 
by accused.] — On trial of an indict- 
ment for uttering a forged cheque, 
where the document itself chnnot be 
produced it is unnooessary to prove 
Its exact contents when prisoner, a 
bank clerk, himself had petssed the 
cheque as valid, & had admitted 
haviiyr forged it. — R. r. Aiokin (1887), 
6N. Z. L. R. 68.— -N.Z. 

d. Wiiness, foreigner resident 

abroad refusing to attend trial.] — A 
person, whose name was alleged to 
have been forged on a bill was a 


foreigner & resident abroad & bad 
refused to attend the trial : — Held : 
competent to prove by other wit- 
nesses that the signature was a 
forgery. — H.M. Advocate v. Wilson 
(1857), 2 Irv. 626 ; 29 Sc. Jur. 561.— 
SCOT. 

e. Obliieration in document — Neces- 
sity for evidence as (o.) — Prisoner 
was convicted on an indictment for 
having in his possession a forged note 
of the Bank of Ireland. The count 
set out tho note as if the name of the 
signing clerk had been obliterated. 
The note when produced agreed with 


tho count, but no evidence w'as given 
as to tho obliteration : — Held : the 
conviction was bad. — R. v. .Getty 
( 1826), Jebb, Cr. & Pr. Gas. 69. — IR. 

f. Transfer of shares in company 
— No name of transferee.] — An 
Indictment for uttering a transfer of 
shares in a joint stock mining co. is 
not supported by production of a 
blank transfer in the form given by 
Joint Stock Companies Act, 1860, 
but not containing the names of the 
transferee, although in practice such 
documents had boon usually taken 
& acted upon as transfers. — R. v. 
SMALE (1872), 2 C. A. 22.— N.Z. 
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Sect. 12. — Indictment and ev^idence : Sitb-^secU 4. 

Sect 13. Part XXXVI.] 

it was uttered, went out with him from the inn at 
which they had put up a little before he uttered 
it, joined him again in the street a short time after 
the uttering, & at some little distance from the 
place of uttering, & ran away when the utterer 
was apprehended. — R. v. Davis Sl HAiiL (1806), 
Russ. At Ry. 113, C. 0. R. 

12,152. .]' — If several plan the uttering of a 

forged order for payment of money, & it is uttered 
acicordingly by one in the absence of the others, 
the actual utterer is alone the principal. — R. v. 
B ADCOCK & Brady (1813), Russ. & Ry. 249, 
C, 0. R. 

.] — Persons not present, nor suffi- 
ciently near to give assistance, are not principals.- 
R. V. Stewart (1818), Russ. &; Ry. 363, C. C. R. 

12.154. Uttering by wife — Incitement by hus- 
band.] — If a wife, by the incitement of her husband, 
knowingly utters, in his absence, a forged order &; 
certificate for the I'eception of prize money, under 
43 Geo. 3, c. 123, they may be indicted together, 
she as a principal on the sta-tute, & he as an acces- 
sory before the fact at common law. — R. v. Morris 
(1814), Russ. & Ry. 270 ; 2 Leach, 1096, C. C. R. 

12.155. Forgery by several persons.] — A forgery 
can be committed by several persons at different 
times, not in each other’s presence ; it need not be 
shown that all the parties had previously met & 
agreed to commit the crime. — R. v. Stansfield 
(1831), 1 Lew. C. C. 118, 145. 

12.156. Completed by one.] — If several 

make distinct parts of a forged instrument, each i.s 
a principal, though he does not know^ by whom the 
other parts are executed, <fc though it is finished by 


one alone, in the absence of the others. — R. r. Kirk* 
WOOD (1831), 1 Mood. 0. 0, 804, 0. C. R. 

— — R. t?. Harris, R. v. Mobbs, R. 
V. Balls, No. 12,106, ante, 

12,158. .] — Where two persons were indicted 

for making & engraving a plate for the purposes of 
forgery, & it was proved that one of them gave the 
order for the manufoctirre of the plate to an inno- 
cent agent, who never saw the other until it was 
completed : — Held : they were both correctly 
charged as principals. — R. v. Bull & Schmidt 
(1845), 7 L. T. O. S. 7 ; 1 Cox, C. C. 281. 


Sect. 13.— PUNISHMENT. 

12,159. When punishable with hard labour — 
Common law forgery.] — Prisoner was tried for the 
common law misdemeanour of forging & uttering 
writings with intent to defraud. He had fraudu- 
lently misappropriated money which he had 
collected & received for 0. It was not alleged that 
C. had been defrauded or jjrejudiced. On a case 
stated, reserving the question, whether there was 
power to pass a sentence of imprisonment with 
hard labour : — Held : as the indictment charged 
only a common law forgery, without alleging that 
any one was thei'eby defrauded, the case did not 
come within Criminal Procedure Act, 1851 (c. 100), 
s. 29, by which persons convicted of “ any cheat or 
fraud punishable at common law ” may be sen- 
tenced to hard labour. — R. v. Hamh^ton, [1901] 1 
K. B. 740 ; 70 L. J. K. B. 480 ; 84 L. T. 332 ; 65 
,7. P. 205 ; 49 W. R. 575 ; 17 T. L. K. 401 ; 45 
Sol. Jo. 427 ; 19 Cox, C. C. 075, C. C. R. 


Part XXXVI. Deceit by Fortune Telling, Witchcraft, 

Sleight of Hand, etc. 


12.160. At common law.] — R. v. Gurdeman 
(1441), 3 Co. Inst. 44. 

Annaiaiion : — Refd. Monck v. Hilton (1877), 2 Ex. D. 268. 

12.161. .] — R. V. Hathaway (1702), 12 

Mod. Rep. 556; 14 vStaU‘. Tr. 639; 88 E. R. 1515. 

12.162. Offence of obtaining by false pretences — 
Compelling husband to return.] — R. v. Giles, 
No. 11,079, ante. 

12.163. Palmistry — Vagrancy Act, 1824 

(c. 83), s. 4.] — J., in a public place, stood on a 
chair with a crowd round liim, offering small 
paper parcels for a shilling, in wliich he had pre- 
viously pretended to put several silver coins, such 


as half-crowns & florins. Some of the parcels 
were purchased for that price, & when opened con- 
tained only halfpence : — Held : J. could not be 
convicted under the above Act for using a subtle 
device “ by palmistry, or otherwise.” Semble : the 
proper remedy was an indictment for obtaining 
money by false pretences. — J ohnson v. Renner 
(1869), 34 J. P. 471. 

Afinotatiom : — Consd. II. v. Slade (1877 ), 35 L. T. 91X. Held. 
Mouck V. Hilton (1877), 2 Ex. D. 268. 

12.164. Communication with spirits.] — R. 
V. Lawrence, No. 11,080, ante. 

12.165. Foretelling future events.] — Defts. 

vlction on the ground that intent to 
deceive had not been established : — 
Held : accused had sufficient notice 
of the case to be made against her & 
objection to the relevancy repelled. 
The magistrate was entitled to con- 
vict accused of an offence against the 
statutes libelled. — L aing v. Mao- 
PH15BSON, [1918] S. C. (J.) 70.— SOOT. 

g. Offence of ohtaininff hy false 
preienceH — Fordelling future events.]— 
Where an accused was convicted of 
attempting to commit the crime of 
theft by fmse pretences In that she had 

f lven out & pretended to one A., a 
rap employed by the police, that she 
was able by means oc *paljni8try ^ 


PART XXXVI. 

12,163 i. Offence of obtaining by false 
pretences — Palmistry — V agrancy A cU 
1824, c. 83, 8. 4.] — Under above sect, 
a woman was charged in so far as 
she did, at a time &: place specified, 
“ pretend to tell the fortunes of " a 
person named “ who was thereby In- 
duced to pay to the said accused ** the 

sum of sixpence.*' The accused was 
convicted of the contravention “ as 
libelled " & brought a suspension. 
The ct. quashed the conviction, holding 
that the complaint was irrelevant, in 
respect that ft did not set forth that 
the accused had pretended to tell 
fortunes with intent to deceive & 


impose on any one. — S mith v. NKimoN 
(1896), 23 li. (Ct. of Sees.) 77.— SCOT. 

12,163 il.— -.1- -A person 

was charged & convicted under a 
complaint setting forth that she did 
“ pretend or profess to tell fortunes by 

S almlstry or otherwise with intent to 
ecelve & inmose on " certain persons 
contrary to Vagrancy Act, 1824, s. 4, 
as amended & applied to Scotland by 
Prevention of Crimes Act, 1871, s. 15. 
Accused having objected to the 
relevancy of the complaint on the 
ground that by reason of the insertion 
j of the words " or otherwise " there was 
not sufficient specification of the 
i modus of the offence & to the con- 
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were indicted under Wltchcralt Act, 1786 (c. 6), s. 4, 
& also for attemptmg to obtain money by falsely 
pretending that they had power & ability to fore- 
tell future events, do that the examination of the 
palms of the hands of persons enabled them to 
foretell future events which would thereafter 
happen to such persons : — Held : evidence that 
one of the defte. used crystal balls & professed to 
be able by gazing into the balls to foi*esee future 
events, was admissible, but evidence that palmistry 
was a well-recognised science was not admissible. — 
B. V. Stephenson (1904), 68 3. P. 524. 

12.166. Assumption of supernatural powers.] — 
Applt. was convicted by justices under Vagrancy 
Act, 1824 (c. 83), s. 4, which makes punishable as 
a rogue & vagabond every person using any subtle 
craft, means or device “ by palmistry or other- 
wise ” to deceive & impose upon any of His 
Majesty’s subjects. In a case stated for this cb. 
the justices found as a fact that applt. attempted 
to deceive & impose upon certain persons by 
falsely pretending to hav(i the suxiernatural faculty 
of obtaining from invisible agents & the spirits of 
the dead, answers, messages, & manifestations of 
power, namely, noises, raps, the winding ujd of a 
musical box : — Held : the means used by applt. 
came within the words “ by palmistry or other- 
wise ” & the conviction was light. — Monck 
Hilton (1877), 2 Ex. D. 268 ; 46 L. J. M. C. 163 ; 
30 L. T. 66 ; 41 J. P. 214 ; 25 W. It. 373, D. C. 

Anrudaiions : — Reid. R. V. Eut^^iHtle, Ex y. Jones, [1899] 1 

Q. B. 846 ; Davis v. Curry, [1918] 1 K. B. 109 ; {81one- 

house r. Masson, [1921] 2 K. B. 818. 

12.167. Fortune telling — By pamphlet.] — Applt. 
was convicted under Vagrancy Act, 1824 (c. 83), 
s. 4, which makes punishable as a rogue vaga- 
bond “ ev^ery person pretending or professing to 
tell fortunes to deceive & impose on any of Ills 
Majesty’s subjects.” He had ijublished advertise- 
ments in various newspapers offering to cast 
nativities, give yearly advice & answer astrological 
questions. A detective wrote to him & received 
from liim a circular setting forth ajiplt.’s views of 
astrology as a science, stating that by the posi- 
tions of the jilanets in the nativity their aspects 
to each other he was able to t ell any applt. ’s fortune 
in the various events of life in return for certain 
remuneration. He never actually told ariytliing to 
the detective, & there was no evidence to show 
whether or not lie believed in the truth of his 
professions : — Held : on this evidence applt. was 
rightly con\dcted. — Penny v. Hanson (1887), 18 


Q. B. D. 478 ; 66 L. J. M. 0. 41; 66 

W. B. 879 ; 8 T. L. B. 409 ; 16 Oox, 0. 0. 173, D 

AnuMtatioM : — ^Bafd. Lewis v, Fermor (1887), 18 Q. B. 

532 ; Daria v, Curry, imS) 1 K. B. 109, 

12.168. Intent to deceive.]— By Varney 

Act, 1824 (c. 83), s. 4, every person pretending or 
professing to tell fortunes^ or using any subtle 
craft, means, or device, by palmistry or otherwise, 
to deceive & impose on any of His Majesty's 
subject^, shall be deemed to be a rogue & vagabond, 

& be liable to penalties. Deft, was convicted of 
being a rogue & vagabond, for that she did unlaw- 
fully pretend to tell fortunes. The information 
alleged that deft, did pretend or profess to tell 
fortunes. The justices were satisfied on the 
evidence that deft, had unlawfully pretended to 
tell fortunes to deceive & impose upon certain of 
Her Majesty’s subjects. On the argument of an 
order nisi for a certiorari to remove & quash the 
conviction : — Held : in order to justify a convic- 
tion under the above Act there must be an intent 
to deceive, but the intent was implied in the words 
“ pretending or professing,” &: therefore it was 
unnecessary that the int/ent should be specifically 
alleged, & the conviction was good. — R. v, Ent- 
WI8TLE, Ex p. .Jones, (1899J 1 Q. B. 840 ; 68 L. J. 
Q. B. 580 ; 80 L. T. 057 ; 63 J. P. 423 ; 43 Sol. Jo. 
417 ; 19 Cox, C. C. 317, D. 0. 

A'nnoiulions : — Oonsd. Davis v. Carry, [1918] 1 K. B. 109 ; 

Stoiichouse V. Matsson, [1921] 2 K. B. 818. 

12.169. -.] — By Vagrancy Act, 1824 (c. 
83), s. 4, every person pretending or professing to 
tell fortunes, or using any subtle craft, means, or 
device by jjalmistry or otherwise, to deceive & 
impose on any of His Majesty’s subjects shall be 
deemed a rogue & vagabond & be liable to penal- 
ties : — Held : to make pretending or professing to 
tell fortunes an offence an intention to deceive is 
nec^essary. — Davis v. Curry, [1918] 1 K. B. 109 ; 
87 L. J. K. B. 292 ; 117 L. T. 716 ; 82 J. P. 21 ; 
34 T. I.. R. 21 ; 26 Cox, C. C. 100 ; 15 L. H. R. 923, 
D. C. 

Annotation : — Dbtd. Stouehouso v. Mossou, [1921] 2 K. B. 

818. 

12.170. Palmistry — Witchcraft Act, 1736 (c, 5),. 
s. 4.] — R. V. Stephenson, No. 12,165, ante, 

12.171. Form of conviction.] — Apjdt. was con- 
victed under Vagrancy Act, 1824 (c. 83), s. 4. The 
conviction described the offence as ” unlawfully 
using certain subtle craft, means & device ” 
omitting the words ” by palmistry or otherwise.”^ 


clairvoyance, to disclose to A. her 
past & future life, & did by such false 
pretence obtain from A. the sum of 
15s . : — Held : on appeal, that, even 
though there was no belief by A. in the 
false pretences, the accused had been 
properly convicted. — R. v. Zillah 
(1911), C. P. D. 643.— S. AF. 

h. Attempt to commit theft — Fore- 
telling future evente .] — Accused was 
charged with attempting to oommlt 
theft in that she received a sum of 
money by fraudulently representing 
that she could hy clairvoyance disclose 
to complainant the events of her past 
Sc future life, well knowing her repre- 
sentations to bo false : — Held : though 
complainant was not deceived by the 
false representations, yet as it was the 
intention of accused to deceive com- 
plainant, accused was properly charged 
with an attempt to commit theft. 
The statement oy accused that she 
possessed powers which within reason 
she could not possess 8c which she must 
have known she did not possess 
amounted to false pretences for the 
purpose of committing fraud. — R. tj. 


Notiiont, [1912] C. P. D. 1037 ; 
30 S. A. L. J, 88.— S. AF. 

k. Fortune telling — Professing to tell,] 
— Deft, was convicted on a charge 
imder Police Act, 1892, s. 66 (3), that 
he did Oct. 2, 1920, pretend to tell the 
fortune of J. : — Held : the mere 
pretending or professing to tell for- 
tunes is an offence. The statute 
imports that deception is practised 
by the act of pretending or professing 
to toll fortunes, irrespective of the 
actual frame of mind of the person 
so pretending or professing. — Ishek- 
wooD V . O’Brien (1920), 23 W . A. L. R. 
10.— AUS. 

l . Evidence of deeoy,] — 

Under 9 Geo. 2, c. 6, the moi'C under- 
taking to toll fortunes constitutes 
the offence ; & a conviction was 

affirmed where it was obtained upon 
the evideno.e of a pe’^on who was not 
a dupe or victim, du a decoy. — R. v. 
Milford (1890), 20 O. 11. 306. — CAN. 

m. .] — Deception is an 

essential element of the offence of 
“ undertaking to tell fortimes ” under 


3 . 396 of the Criminal Code ; & to 
’cnder a person liable to conviction for 
ihat offence there must be evidence 
ipon which it may bo reasonably 
ound that the person charged was. In 
lo undertaking, assorting or repre- 
(entlng, with the intention that such 
bssertion or representation should be 
)olieved, that ho had the power to teU 
ortunes, with the intent in so asserting 
)r representing of deluding Sc de- 
rauding others. — R. v. MAROOTT' 
1901), 2 O. L. R. 106; 21 C. L. T.. 
31.— CAN. 

n. .1 — To warrant a 


onviction for undertaking to tell 
ortunes, contrary to Criminal Code, 
. 443, an intent to delude Sc defraud 
•n the part of the person charged 
oust be shown, but It is not necessary 
o show that he has succeeded in 
ecciving or defrauding. — R. v. Mon- 
ELL (1916), 35 O. L. R. 336 ; 9 

^ \KT XT ‘^7 7 nAN. 


o, Intention to deceive,] — 

Applt. was convicted of having in 
conjunction with his son attempted to* 



Offences relating to Royal Forc^ 

IneitliiK to mutiny.]— Part XVIH., Sect. 3 

ante. 


Part XXXVII. 


Desortion.] — See Royal Forces 


tell fortunes. He honestly believed 
that in oonjunction with nis son he 
could foretell future events & there 
was no intention to deceive the 
public : — Held ; an Intention t o de- 
ceive was not an Inmdient of the 
offences charged. The offence of 
undertaking to teU fortunes is complete 
when a person whether honestly 
believing in his power to do so or 
intending to deceive, undertakes to 
tell another person’s fortune, — C‘opk- 
LAND t?. CUMMIXGS, [1921] N. 55. L. R. 
326.—N.2, 


p. Pretending to he able to diseoret 
8U)len iffUHis .] — The professions of a 
power of faculty to commiudcate with 
or to receive comnmidcation from the 
dead is the profession of a skill or 
knowledge In an occult or crafty 
science within the meaning of the latter 
part of Criminal Code, s. 443. There 
is no law to prevent a iHjrson from 
communing with departed spirits, but 
that sect, mahes it an offence to profess 
uith their aid to bo able to discover 
lost or stolon goods. Notwithstanding 
deft.’s honest belief that she possesBcd 


the power of comniiinioatlng wftli the 
dead, she was liable to oonyfotitm of 
the offenoe of pretending to ho able 
by the aid of such oommnnicatton to 
discover lost or stolen goods. The 
word “ pretends ” In above sect. Is 
used In the sensw of “ profiwses," 
“ claims,” or ‘ imdertakes ’* — the 
element of deceit being Involved in tlu 
assertion of skill or kiiowlcMlge in any 
occult or crafty science. — U. r. Poi,- 
LOCK (1920), 47 O. L. H. r>HJ : |H 
<>. W. N. 29r» ; .54 I). L. R, 1. 

CAN- 


CROPS AND GROWING PRODUCE. 

See Agriculture ; Landlord and Tenant ; Sale of Land. 


CROWN LANDS. 

See CoNSTrruTioN.\L Law; Dependencies. 

CROWN OFFICE. 

See Crown Practice. 
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